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JURISDICTION  OF  ciSoUIT  COURT.  §§  1262-1274. 


Vil.  Appellate  Jubisdiotion  op  Ci^ctt  Codbt. 

ft 

%  1262.  Habeas  corpus. — Circuit  courts  liave  no  power  to  re-exami&{r'&' decision  of  the  dis- 
trict court  in  a  proceeding  under  the  Tiabeaa  corpus  act.  Seavej  tn 'Heyidour,  8  Cliff.,  441. 
See  supra,  IV.  a  •  *  *  V.  " 

§  1263.  Patents.— The  circuit  court  has  appellate  jurisdiction,  by  writ  6f- error,  over  the 
district  court  in  proceedings  therein  to  annul  a  patent  under  the  t^ith  section  of  the  patent 
act    Steams  v,  Barrett,  1  Mason,  162. 

g  1264.  Decisions  of  state  courts.—  The  circuit  courts  of  the  United  States  have  no  power 
to  review  or  revise  the  decision  of  a  state  court,  but  must  give  it  full  faith  and  credit.  Amory 
V,  Amory,  3  Bisa,  270. 

%  1265.  Forfeiture.— The  power  of  the  circuit  court  to  review  a  judgment  or  decree  of 
distribution  among  various  claimants  of  the  informer's  share  in  a  forfeiture,  after  condemna- 
tion and  sale  of  the  forfeited  property,  and  that  the  claimants  are,  in  such  sense,  parties  to 
the  proceeding,  that  they  may  invoke  the  exercise  of  that  jurisdiction,  is  established  by  the 
authorities.    Wheaton  v.  United  States,*  8  Blatch.,  474. 

§  1266.  From  consular  court.— An  appeal  lies  from  the  consular  court  of  Shanghai,  China, 
to  the  circuit  court  of  the  district  for  California,  where  the  amount  in  controversy,  exclusive 
of  costs,  exceeds  $2,500.    The  Ping-On  t;.  Blethen,  11  Fed.  R.,  610. 

§  1267.  Amount  involved. —  The  circuit  court  has  jurisdiction  on  a  writ  of  error  to  the  dis- 
trict court,  where  the  action  was  on  an  official  bond  for  $1,000  penalty,  the  declaration  con- 
taining no  breacli,  showing  a  smaller  sum  than  $50  to  be  due.  t^ostmaster-Oeneral  t?.  Cross^ 
4  Wash.,  827. 

§  1268.  In  an  action  for  an  assault  and  battery  on  the  high  seas,  the  damages  must  be 
stated  in  the  libel  at  a  sum  exceeding  $50,  to  authorize  an  appeal  to  the  circuit  court.  Jenks 
V.  Lewis,*  8  Mason,  508. 

§  1269.  On  a  libel  in  rem  for  subtraction  of  wages,  the  owner  appeared  and  contested 
the  suit,  and  a  decree  was  entered  for  a  sum  exceeding  $50.  The  vessel  was  sold  under  order 
of  court,  and  the  proceeds  amounted  to  less  than  $50,  after  paying  costs  and  charges.  Hdd^ 
that  as  the  decree  in  rem  in  such  a  case  would  bind  the  claimant  in  a  suit  in  personam 
founded  on  the  decree,  the  wages  were  the  matter  in  dispute,  and  the  claimant  was  entitled 
to  an  appeal.    The  Enterprise,*  2  Curt.,  817. 

§  1270.  Where  a  creditor  resists  the  discharge  of  a  bankrupt,  qvuzret  whether  there  is  an 
'*  amount  in  controversy  "  sufficient  to  sustain  an  appeal    Ruddick  v,  Billings,*  Woolw.,  830. 

g  127 1.  An  appeal  is  given  from  the  decree  of  the  district  court,  when  it  is  final,  and  the 
matter  in  dispute  exceeds  the  value  of  $50.  The  appellant  must  have  both  points  in  his  ifavor. 
In  this  case  a  petition  was  ffied  by  a  part  owner  of  a  vessel,  asking  a  sale  of  the  vessel,  or 
that  the  court  would  take  her  from  the  possession  of  the  other  party,  and  permit  the  peti- 
tioner to  send  her  to  sea.  The  petition  was  dismissed,  and  a  further  order  was  made,  pre- 
venting the  respondent  from  taking  the  vessel  to  sea  without  giving  bail.  The  petitioners 
were  allowed  an  appeal.    Davis  v.  The  Seneca,*  Gilp.,  84. 

§  1272.  No  appeal  lies  from  the  district  court,  except  in  cases  where  the  matter  in  dispute, 
exclusive  of  costs,  exceeds  the  sum  of  $50.    Shirley  v,  Titus,*  1  Sumn.,  447. 

§  1273.  Where  a  libel  in  the  district  court  claimed  $800  damages,  and  a  decree  was  ren- 
dered for  $40,  in  which  the  libelant  acquiesced,  it  was  held  that  the  respondent  could  not 
appeal  to  the  circuit  court,  as  the  amount  in  controversy  was  reduced  by  the  libelant's  ac- 
quiescence to  less  than  $50.    Greigg  v.  Reade,  Crabbe,  65. 

§  1274.  Amendments. —  A  seaman  sued  the  master  to  recover  $80.95,  a  balance  alleged  to 
be  due  as  wages,  and  also  to  recover  damages  for  an  assault.  The  amount  of  damages 
claimed  for  the  assault  was  not  specified.  The  libel  was  dismissed,  on  the  ground  that  the 
two  claims  could  not  be  united  in  the  same  libel,  and  the  libelant  appealed.  A  motion  was 
made  to  dismiss  the  appeal,  because  it  did  not  appear  that  the  amount  in  controversy  was 
sufficient  to  give  jurisdiction.  The  libelant  moved  to  amend  his  libel,  by  laying  the  damages 
for  the  assault  at  $800;  and  attention  was  also  called  to  the  deposition  of  a  witness,  in  which 
the  witness  said  that  he  would  not  have  run  the  risk  of  the  blow  given  to  the  libelant  for 
$100.    Tanet,  C.  J.,  rendered  the  following  opinion: 

*'  The  amendment  cannot  be  made.  If  the  court  had  jurisdiction  of  the  case,  that  is,  if 
enough  appeared  in  the  record  to  show  that  the  circuit  court  had  a  right  to  review  the  decision 
of  the  district  court  in  this  case,  there  is  no  doubt  the  court  would  have  the  power  to  allow 
any  amendment  necessary  to  bring  the  justice  of  the  case  fairly  and  fully  to  trial.  But  this 
court  has  no  authority,  by  law,  to  review  the  decree  of  the  district  court,  unless  the  matter 
in  controversy  amounts  to  $50;  the  record  does  not  show  that  it  amounts  to  this  sum ;  and 
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the  object  of  the  amendment  is  Ip  <;h^ge  the  record,  in  order  to  give  the  court  jurisdiction 
in  a  case  where,  according  tO'tkiei^cord  before  them,  they  have  not  jurisdiction;  the  court 
think  this  cannot  be  don^.  tt^^^  case  showed  that  the  appeal  was  legally  in  this  court,  then 
having  jurisdiction  o\er  i^  the  court  could  permit  the  pleadings  to  be  so  amended  as  to  en- 
able the  court  to  da' jyfltiQe*between  the  parties ;  but  we  cannot  acquire  jurisdiction  by  altera 
Ing  the  record  '^ipl^  bas  come  to  us  from  the  district  court 

"  The  depotfi^ion  of  the  witness  does  not  show  the  amount  of  damages  claimed  by  the  libelant, 
and  it  i^  t^Q  dlaitn  of  the  libelanti  and  the  answer  of  the  respondent  denying  the  claim,  that 
make<h^  (MpktrovexBy,  and  ascertain  the  amount  in  dispute.  Where  property  is  in  dispute, 
and  the'Wue  of  it  is  not  averred,  and  does  not  appear  in  the  record,  parol  testimony  has  been 
received  in  the  supreme  court,  upon  appeal,  to  show  its  value,  and  to  show  the  jurisdiction  of 
the  court ;  and  so,  too,  as  to  the  value  of  an  office,  where  the  right  to  the  office  is  the  matter 
in  controversy.  But  where  the  controversy  relates  merely  to  the  amount  of  money  which 
one  party  is  entitled  to  recover  from  the  other,  the  record  must  show  the  amount  in  dispute, 
in  order  to  give  jurisdiction  to  the  appellate  court ;  and  the  amount  in  dispute  is  shown  by 
the  claim  made  by  one,  and  the  denial  made  by  the  other.  The  damages  might  in  fact  have 
amounted  to  flOO,  and  yet,  if  the  lit)elant  claimed  but  flO  as  his  damages,  flO  would  be  all 
that  was  in  controversy."    Agnew  v,  Dorman,  Taney,  886. 

VIIL  Time  within  which  Appeals  and  "Writs  of  Error  Must  be  Brought. 

Summary— Ab  time  fixed,  g§  1275-1377.— DifmtssaZ;  eeeond  appeal  within  the  five  yearSt 
§  1276. —  Appeal  not  perfected  in  time,  %^  1278,  1285. — Decree  not  suspended  by  motion  for 
rehearing,  §  1279.—  Writ  of  error  not  brought  until  filed,  §  1280.— J^rror  to  state  court, 
%  1281. —  Computed  from  date  of  final  decree,  g  1282. —  Parties  intervening  and  perfecting 
an  appeal,  §  1288.—  Transcript  to  be  filed  at  term  succeeding  allowance  of  appeal,  %  1284. — 
Entry  nunc  pro  tunS,  g§  1286,  \^1.— Appeals  in  admiralty,  ^g  1288,  1290,  1291.— Decree 
entered  after  adjournment,  g  1289. —  Decree  cannot  be  opened  at  subsequent  term,  g  1292. — 
Appeal  from  district  court,  g  1293.— -BTTor  coram  nobis,  g  1294. 

§  1275.  Where  the  right  of  appeal  is  given,  but  no  time  is  fixed,  the  time  within  which  the 
appeal  must  be  taken  is  governed  by  the  law  applicable  to  other  cases.  United  States  v,  De 
Pacheoo,  gg  1295-1297. 

g  1276.  If  the  appellant  fails  to  file  the  transcript  witliin  the  time  required  by  the  rules, 
the  appellee  may  docket  and  dismiss;  but  in  such  case  the  appellant  may  take  another  appeal 
withm  the  five  years.    Ibid,    See  gg  1845,  1852. 

g  1277.  Where  an  act  of  congpress  authorizes  an  appeal,  without  further  directions,  the 
provisions  of  the  acts  of  1789  and  1803,  as  to  the  time  of  taking  and  returning  the  appeal,  and 
the  service  and  return  of  a  citation,  must  be  complied  with.  Castro  v.  United  States, 
gg  1298-1801. 

g  127S.  A  decree  was  entered  in  1859,  and  an  appeal  was  taken  in  1864,  in  court,  in  the 
presence  of  the  opposing  counsel,  but  no  citation  was  issued,  and  the  appeal  was  not  returned 
to  the  next  term  of  the  court.  In  May,  1865,  a  citation  was  issued  and  served,  and  was  re- 
turned with  the  record  to  the  term  next  ensuing.  Held,  that  the  supreme  court  had  no  juris- 
diction.   Ibid, 

%  1279.  An  appeal  taken  more  than  five  years  from  the  rendition  of  the  decree  is  too  late; 
the  decree  is  not  suspended  by  a  motion  for  a  rehearing  filed  after  the  term,  or  more  than 
forty-two  days- after  entering  judgment,  the  time  allowed  by  g  987  of  the  Revised  Statutes 
within  which  to  file  a  motion  for  a  new  trial.    Cambuston  v.  United  States,  ^g  1802,  1808. 

g  1280.  A  writ  of  error  is  not  brought,  in  the  legal  meaninf^  of  the  term,  until  it  is  filed 
in  the  court  which  rendered  the  judgment ;  and  if  not  so  filed  within  five  years  after  the 
judgment  is  rendered,  it  will  be  barred.    Brooks  v.  Norris,  gg  1304,  1305. 

g  1281.  A  writ  of  error  to  a  state  court  is  barred  if  not  brought  within  two  years  after 
the  judgment  complained  of  is  rendered.    Cummings  v,  Jones,  g  1306. 

g  1282.  Where  the  court  makes  an  order  settling  the  terms  of  a  final  decree,  and  on  asub- 
sequeijit  day  enters  and  signs  a  formal  decree,  as  of  the  date  of  the  order,  the  time  within 
which  an  appeal  must  be  taken  must  be  computed  from  the  date  of  the  final  decree,  and  not 
from  the  entry  of  the  order.    Rubber  Co.  v.  Goodyear,  §5g  ISOl,  1308.    See  §  1337. 

g  1283.  Where  an  appeal  is  allowed  but  not  perfected,  and  subsequently  other  persons  are 
permitted  to  become  parties  and  perfect  the  appeal,  in  determining  whether  the  transcript 
was  filed  in  time,  the  time  must  be  computed  from  the  original  allowance  of  the  appeal  The 
prayer  for  an  appeal  and  the  order  allowing  it  constitute  a  valid  appeal ;  a  bond  is  not  esscn- 
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tial,  but  may  be  given  with  effect  at  any  time  while  the  appeal  is  alive.  The  reoital  in  a  cita- 
tion that  an  appeal  was  allowed  at  a  certain  time  does  not  prove  that  it  was  then  allowed. 
Edmonson  v.  Bloomshire,  §§  130^1312.     See  §  1351. 

§  1 284.  Cases  reviewed  and  approved  to  the  effect  that  the  court  has  no  jurisdiction  unless 
the  transcript  is  filed  during  the  term  next  succeeding  the  allowance  of  an  appeal.    Ibid, 

§  1285.  Decree  rendered  on  June*  13,  1861 ;  appeal  prayed  at  June  term,  1865,  and  allowed 
nunc  pro  tunc,  as  of  June  13,  1861.  Held,  that  there  was  nothing  in  the  record  warranting 
the  order ;  and  as  there  was  no  citation,  and  the  record  was  not  filed  at  the  next  term,  the  ap- 
peal was  dismissed.    Garrison  v,  Cass  County,  §  1313s 

§  1286.  Where  an  appeal  is  asked  for  in  time,  but  not  entered,  the  entry  may  be  made  nunc 
pro  tunc;  and  where  the  delay  is  caused  by  the  fault  of  the  clerk  in  not  entering  tlie  prayer 
for  the  appeal,  the  appeal  will  not  be  dismissed  because  the  transcript  was  not  filed  in  due 
time.     United  States  v.  Vigil,  §§  1814-1317.     See  §§  1338,  1351. 

§  1287.  A  decree  was  entered  on  August  2,  1879,  and  on  August  1,  1881,  the  circuit  judge 
approved  a  bond  and  signed  a  citation.  The  bond  was  filed  on  the  same  day,  and  the  citation 
was  served  on  the  18th  of  August.  On  October  8th,  the  circuit  judge  entered  an  order 
allowing  the  appeal  nunc  pro  tunc  as  of  August  1st.  Hdd,  that  the  appeal  was  in  time;  that 
an  appeal  was  allowed  by  taking  the  security  and  signing  the  citation,  and  that  the  order  of 
October  8th  was  not  necessary.    Brandies  v,  Cochrane,  §  1318. 

§  1 288.  Appeals  in  admiralty  are  to  be  taken  at  the  term  at  which  the  decree  is  rendered ; 
but  it  seems  that  the  district  court  may  regulate  the  practice  by  rule.  The  New  England, 
§^  1819-13^.    See  §  1340. 

§  12H9.  Where  the  decree  was  not  entered  up  until  the  morning  after  the  adjournment,  it 
seems  that  it  w^as  then  within  the  power  of  the  judge  either  to  grant  a  rehearing  or  to  allow 
an  appeal.  Ibid. 

§  1290.  Appeals  in  admiralty  are  to  be  taken  to  the  term  of  the  circuit  court  next  after  the 
term  of  the  district  court  at  which  the  decree  is  rendered.  Section  635  of  the  Revised  Statutes 
does  not  extend  the  time  to  one  year.    The  Oriental,  §§  1324-1330.    See  ^  1347. 

§  1291.  The  right  to  appeal  from  a  decree  of  the  district  court  43  lost,  if  the  appeal  be 
not  taken  to  the  term  of  the  circuit  court  held  next  after  the  making  of  the  decree.  United 
States  V.  The  Glamorgan,  §§  1331-1333. 

§  1292.  A  final  decree  of  the  district  court  cannot  be  opened  at  a  subsequent  term  so  as 
thereby  to  confer  a  new  right  of  appeal,  or  revive  a  right  lost  by  lapse  of  time.  (Power  of 
courts  over  their  final  decrees  considered.)    Ibid, 

S  129.3.  In  the  absence  of  a  provision  by  congress,  an  appeal  from  the  district  court  must 
be  taken  in  open  court,  before  the  adjournment  of  the  court  sine  die,  unless  further  time  is 
allowed.  A  uniform  course  of -practice  is  equivalent  to  a  rule  of  court,  and  must  be  consid- 
ered as  directory  to  the  parties.    Norton  v.  Rich,  §  1334. 

§  1294.  The  limitation  of  five  years  within  which  a  writ  of  error  must  be  brought  under 
section  22  of  the  judiciary  act  does  not  apply  to  writs  of  error  coram  nobis.  Strode  v.  The 
Stafford  Justices,  §§  1335,  1336.    See  §  1346. 

[Notes.—  See  §§  1837-1350.] 

UNITED  STATES  v,  DE  PACHECO. 
(20  Howard,  261-264.    1857.) 

Appeal  from  U.  S.  District  Court,  Northera  District  of  California. 

Opinion  by  Taney,  0.  J. 

Statement  of  Facts. —  A  motion  has  been  made  to  docket  and  dismiss  this 
case.  It  appears  by  a  certified  copy  of  the  record  in  the  district  court  of 
the  United  States  for  the  northern  district  of  California,  that  a  decree  was 
passed  by  that  court  on  the  22d  of  September,  1856,  confirming  the  title  of 
Pacheco  to  certain  lands  therein,  mentioned.  No  appeal  was  taken  by  the 
United  States  at  the  term  at  which  the  decree  was  made,  but  an  appeal  was 
entered  at  the  next  succeeding  term,  in  March,  185^7.  Pacheco  by  his  counsel 
now  moves  to  docket  and  dismiss  the  case  upon  two  grounds:  1st.  Because  the 
appeal  was  not  taken  at  the  term  at  which  the  decree  was  rendered  ;  and  2d. 
If  the  appeal  might  legally  be  taken  at  the  succeeding  term,  yet  no  transcript 
of  the  record  was  filed  here  within  the  first  six  days  of  the  present  term  of 
this  court. 
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§  1295.  Where  the  time  for  an  appeal  is  notjixedy  it  ie  governed  hy  the  general 
law. 

The  first  qaestion  raised  by  the  motian  depends  upan  the  construction  of  the 
act  of  congress  of  March  3, 1851,  which  authorizes  an  appeal  to  this  court  in  cases 
of  this  description.  The  act  gives  the  right  in  general  terms  to  the  party  against 
whom  the  judgment  is  rendered,  and  does  not  limit  the  time  within  which  the 
appeal  shall  be  made,  nor  refer  to  any  particular  act  of  congress  by  which  the 
time  shall  be  regulated.  It  must  therefore  be  governed  by  the  judiciary  acts  of 
1789  and  1803,  which  regulate  writs  of  error  and  appeals  to  this  court  from  in- 
ferior tribunals.  And  by  these  acts  the  party  may  take  his  appeal  at  any  time 
within  five  years  after  the  passing  of  the  decree  by  the  inferior  court.  The 
appeal  in  question  was  therefore  made  in  time ;  and  this  motion  cannot  be  main- 
tained on  that  ground. 

§  1396.  Where  appellant  faiia  toJUe  transcript  in  time^  appellee  may  docket 
and  dismiss,  {a) 

The  second  reason  assigned  in  support  of  the  motion  depends  upon  the  sixty- 
third  rule  of  this  court.  Under  this  rule,  the  appellee  in  a  case  from  California 
is  entitled  to  have  the  case  docketed  and  dismissed,  if  the  transcript  of  the  rec- 
ord is  not  filed  in  this  court  within  the  first  six  days  of  the  term  next  ensuing 
such  appeal,  provided  the  decree  of  the  court  below  was  rendered  sixty  days 
before  the  commencement  of  the  said  term  of  this  court.  As  we  have  already 
said,  the  decree  was  rendered  in  September,  1856,  and  the  appeal  taken  in 
March,  1857.  Consequently  it  was  the  duty  of  the  appellant  in  this  case  to  file 
a  transcript  of  the  record  within  the  firet  six  days  of  the  present  term.  This 
was  not  done.  And  it  appears  that  no  transcript  of  the  record  has  yet  been 
filed  by  the  appellant.  The  appellee  is  therefore  entitled  to  have  the  case 
docketed  and  dismissed  under  the  rules  above  mentioned.  It  is  true  he  has  not 
filed  the  certificate  mentioned  in  the  rule,  but  has  filed  a  full  transcript  of  the 
record.  But  the  transcript  shows  all  of  the  facts  which  the  clerk  by  the  rule  is 
required  to  certify ;  and  it  has  always  been  held  by  the  court  to  be  equivalent 
to  the  certificate  which  the  rule  prescribes. 

§  1297.  Where  an  appeal  is  dismissed  iecaicse  not  filed  in  time^  the  party  may 
take  another  appeal  within  the  five  years,  (J) 

It  is  proper,  however,  to  add,  in  order  to  prevent  mistake  on  this  subject,  that 
the  only  effect  of  docketing  and  dismissing  a  case  under  this  rule  is  to  enable 
the  party  to  proceed  to  execute  his  judgment  in  the  court  below.  It  removes  the 
bar  to  further  proceedings  in  that  court,  which  the  appeal  created,  and  does 
nothing  more.  And  after  the  case  has  been  docketed  and  dismissed,  the  party 
against  whom  the  decree  was  rendered  may  still,  at  any  time  within  five  years 
from  the  date  of  the  decree,  take  a  new  appeal  in  the  inferior  court,  and  if  he 
files  the  transcript  of  the  record  in  this  court  within  the  first  six  days  of  the 
term  next  ensuing  his  appeal,  the  appeal  will  be  valid,  and  the  case  as  fully 
before  this  court,  for  examination  and  revision,  as  if  it  had  been  brought  here 
at  the  first  term.  The  act  of  congress  authorizes  the  appeal  at  any  time  within 
five  years,  and  the  period  allowed  by  law  cannot  be  shortened  by  any  rule  or 
practice  of  a  court.    Nor  was  it  intended  to  be  diminished  by  the  rules  in  ques- 

(a)  Appeals  and  writs  of  error  must  be  filed  and  docketed  within  the  first  six  days  of  the  term,  or  the  appellee 
may  docket  and  dismiss;  but  if  less  than  thirty  days  intervene  between  the  entry  of  judgment  or  decree  and  the 
sitting  of  the  court,  then  the  filing  and  entry  must  be  made  within  thirty  days  from  the  commencement  of  the 
term.  The  time  will  not  bo  extended  because  the  clerk  ha  1  other  duties  which  prevented  his  furnishing  the  tran- 
script in  time.  Sturgess  v.  Harrold,*  18  How.,  40;  United  States  v.  IVemont/  18  How.,  89;  United  States  v.  Bois- 
dore,*  7  How.,  658. 

(6)  pftmft  ruling  in  Steamer  Virginia  v.  West,   10  How.,  18S. 
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tion.  And  when  an  appeal  is  taken  in  the  court  below,  if  the  appellee  desires 
a  speedy  and  final  decision  of  the  controversy,  it  is  in  his  power  to  bring  the 
case  up  to  the  next  succeeding  term  of  this  court.  Indeed,  it  sometimes  hap- 
pens, under  this  rule,  that  the  court  permits  the  transcript  of  the  record  to  be 
filed  by  the  appellant,  and  the  case  docketed  for  argument,  at  the  same  term  at 
which  it  had  previously  been  docketed  and  dismissed  on  the  motion  of  the  ap- 
pellee. And  where  the  appellant  satisfies  the  court  that  the  omission  to  file  the 
transcript  within  the  first  six  days  was  not  owing  to  any  fault  or  negligence  on 
his  part,  the  court  has  always  allowed  him  to  file  it  at  the  same  term,  and 
docket  the  appeal  for  trial,  without  putting  him  to  the  expense  and  delay  of  an- 
other appeal.  It  follows,  from  what  we  have  said,  that  although  the  case  before 
us  must  be  docketed  and  dismissed,  yet  this  will  not  prevent  the  United  States 
from  filing  a  transcript  at  the  present  term,  and  docketing  the  case  for  argu- 
ment, if  they  can  show  that  the  delay  has  not  arisen  from  any  fault  or  negli- 
gence on  their  part.  And  if  they  fail  to  do  so,  they  may  yet  take  another 
appeal  at  any  time  within  five  years,  and  bring  here  the  decree  of  the  district 
court  for  examination  and  revision.  And  if  the  appellee,  after  the  case  is 
docketed  and  dismissed,  proceeds  upon  the  decree  of  the  district  court,  and  ob- 
tains a  patent  for  the  land,  bis  title  will  still  be  subject  to  the  decision  of  this 
court,  if  the  government  shall  hereafter  bring  up  the  case  within  the  time  lim- 
ited by  law.  We  have  deemed  it  proper  on  this  occasion  to  enter  into  this  full 
explanation  of  the  rule  of  court  referred  to,  on  account  of  the  multitude  of  ap- 
peals which  must  unavoidably  come  up  from  the  district  courts  of  Caliiornia, 
and  which,  in  some  shape  or  other,  may  be  brought  before  this  court  upon, 
motions  to  dismiss. 

CASTRO  V.  UNITED  STATES. 
(8  Wallace,  46^1.    1865.) 

Appeal  from  TJ.  S.  District  Court,  Northern  District  of  California. 

Statkment  op  Facts. —  Under  the  act  of  March  3,  1851,  for  the  settlement 
of  private  land  claims  in  California,  a  decree  was  entered  November  23,  1859, 
and  an  appeal  therefrom  to  the  supreme  court  was  dismissed.  Another  appeal 
was  taken  November  11,  1864,  in  the  presence  of  the  district  attorney  in  court, 
but  the  appeal  was  not  returned  and  docketed  at  the  next  term  of  the  court, 
and  no  citation  was  issued  until  May,  1865.  Service  of  the  citation  then  is- 
sued was  acknowledged,  the  record  was  filed  at  the  next  term  of  the  court,  and 
counsel  made  an  arrangement,  subject  to  the  approval  of  the  attorney-general, 
to  submit  the  cause  on  printed  briefs.    Motion  to  dismiss. 

§  1298*  An  appeal  micst  he  authorized  hy  some  act  of  congress,  and  must  he 
hraughi  in  substantial  conformity  with  legislative  directions. 

Opinion  by  Chase,  C.  J. 

"We  have  no  jurisdiction  of  this  appeal,  unless  it  has  been  allowed  by  some 
act  of  congress,  and  has  been  brought  in  substantial  conformity  with  the  legis- 
lative directions.  The  appellate  jurisdiction  of  this  court  is,  indeed,  derived 
from  the  constitution;  but  by  the  express  terms  of  the  constitutional  grant,  it 
is  subjected  to  such  exceptions  and  to  such  regulations  as  congress  may  make. 
In  the  judiciary  act  of  1789,  and  in  many  acts  since,  congress  has  provided 
for  its  exercise  in  such  cases  and  classes  of  cases,  and  under  such  regulations,  as 
seemed  to  the  legislative  wisdom  convenient  and  appropriate.  The  court  has 
always  regarded  appeals  in  other  cases  as  excepted  from  the  grant  of  appellate 

power,  and  has  always  felt  itself  bound  to  give  effect  to  the  regulations  by  which 
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congress  has  prescribed  the  manner  of  its  exercise.  We  here  use  the  word  ap- 
peals in  its  largest  sense,  comprehending  writs  of  error,  and  every  other  form 
in  which  appellate  jurisdiction  may  be  invoked-  or  brought  into  action. 

§  1399.  The  record  wad  citation  mu9t  be  returned  to  the  next  term  of  ihe 
court 

The  acts  of  congress  providing  for  and  regulating  appeals  have  been  often 
under  the  consideration  of  this  court ;  .and  it  may  now  be  regarded  as  settled, 
that  in  the  cases  where  appeals  are  allowed  by  the  judiciary  act  of  1789,  and 
the  additional  act  of  1803,  the  writ  of  error,  or  the  allowance  of  appeal,  to- 
gether with  a  copy  of  the  record  and  the  citation,  when  a  citation  is  required, 
must  be  returned  to  the  next  term  of  this  court  after  the  writ  is  sued  out  or 
the  appeal  allowed ;  otherwise  the  writ  of  error,  or  the  appeal,  as  the  case  may 
be,  will  become  void,  and  the  party  desiring  to  invoke  the  appellarte  jurisdiction 
will  be  obliged  to  resort  to  a  new  writ  or  a  new  appeal.  United  States  v. 
Hodge,  3  How.,  534;  United  States  v.  Villabolos,  6  id.,  90;  United  States  v. 
Curry,  id.,  112;  Steamer  Virginia  v.  West,  19  id.,  182;  Insurance  Co.  v.  Mor- 
decai,  21  id.,  200;  Mesa  u  United  States,  2  Black,  72L 

§  1300.  Where  the  reco7*d  is  not  returned  to  the  next  term^  a  citation  enise- 
quenUy  issued  is  qf  no  avail;  and  the  presence  of  counsel  in  court  when  the  ap- 
peal is  taken  is  not  material. 

In  the  case  now  before  ns,  the  rule  just  noticed  was  not  followed.  The 
appeal  was  allowed  on  the  11th  November,  1864,  and  the  allowance,  with  a 
citation  to  the  adverse  party,  duly  served,  and  a  copy  of  the  record  should 
have  been  sent  here  at  the  next  term.  This  was  not  done,  and  the  appeal, 
therefore,  became  void.  The  citation  subsequently  issued  was  consequently 
without  avail,  for  there  was  no  subsisting  appeal.  The  fact  that  the  district 
attorney  was  present  in  court  cannot  change  this  conclusion.  We  are  not  pre- 
pared to  admit  that  the  mere  presence  of  counsel  in  court  at  the  time  of  the 
allowance  of  an  appeal,  at  another  term  than  that  of  the  decision  appealed 
from,  and  without  notice  of  the  motion  or  prayer  for  allowance,  would  dis- 
pense with  the  necessity  for  a  citation.  Certainly  it  would  have  no  greater 
effect;  and  in  the  case  before  us,  a  citation,  even  if  issued  and  served  contem- 
poraneously with  the  allowance  of  the  appeal,  would  have  availed  nothing,  bo- 
cause  of  the  omission  to  make  the  required  return  to  the  next  term. 

§  1301*  Where  an  aot  qf  congress  merely  authorizes  an  appeal^  the  provisions 
qf  the  acts  qf  1789  and  1803^  as  to  tim^y  and  the  issuing  and  service  qf  citation^ 
Wsust  he  observed. 

If  this  appeal,  therefore,  is  to  be  disposed  of  under  the  acts  of  1789  and 
1803,  as  interpreted  by  this  tribunal,  it  must  be  dismissed.  But  it  does  not 
come  before  us  under  those  acts.  It  was  allowed  under  the  tenth  section  of 
the  act  of  March  3,  1851,  to  ascertain  and  settle  private  land  claims  in  the 
state  of  California,  which  authorizes  the  allowance  of  appeals  on  application  to 
the  district  court,  and  giving  security,  if  required,  for  prosecution.  This  act 
makes  no  provision  concerning  returns  to  this  court,  and  none  concerning  cita- 
tions; nor  does  it  impose  any  limitation  of  time  within  which  appeals  may  be 
allowed.  But  we  cannot  suppose  that  congress  intended  no  regulation  of  these 
appeals  in  these  important  respects.  It  had  already  prescribed  regulations  for 
the  most  usual  invocation  of  appellate  jurisdiction ;  and  when  it  provided  foz 
appeals  in  these  land  cases  from  the  district  court  for  California,  it  had,  doubt- 
less, these  regulations  in  view.  We  think,  therefore,  that  the  appeals  author- 
ized by  this  section  must  be  regarded  as  appeals  subject  to  the  general 
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r^ulations  of  the  acts  of  1789  and  1803.  If  we  held  otherwise,  we  should  be 
obliged  to  sanction  appeals  taken  at  any  term,  and  brought  here  at  any  time 
after  final  decision ;  or  to  confine  the  right  of  appeal  to  the  term  of  the  dis- 
trict court  in  which  the  decision  complained  of  was  made.  We  cannot  ascribe 
to  congress  either  intention. 

The  appeal  before  us,  therefore,  must  be  considered  as  having  been  made 
subject  to  those  regulations,  and  must  be  dismissed  for  want  of  conformity^to 

them  by  the  appellant. 

Motion  granted. 

CAMBUSTON  v.  UNITED  STATES, 
(5  Otto,  285-288.    1877.) 

Opinion  by  Waite,  C.  J. 

Statement  op  Facts. —  This  is  an  appeal  from  the  district  court  of  the 
United  States  for  the  district  of  California,  in  a  proceeding  under  the  "  Act  to 
ascertain  and  settle  the  private  land  claims  in  the  state  of  California,"  passed 
March  3, 1851.  9  Stat.,  631.  The  case  was  here  at  the  December  term,  1857, 
when  a  former  decree  of  the  district  court  was  reversed  and  the  cause  sent 
back  for  further  hearing.  United  States  v.  Cambuston,  20  How.,  59.  The 
mandate  was  filed  in  the  court  below.  May  5,  1859,  and  the  further  hearing  re- 
fiulted  in  a  decree,  November  12, 1859,  rejecting  the  claim.  The  court  adjourned 
for  the  term  on  the  first  Monday  in  December,  1859,  previous  to  which  time  no 
motion  for  a  new  trial  or  petition  for  rehearing  had  been  filed.  On  the  24th 
of  February,  1860,  Lansing  B.  Mizner,  as  "a  party  in  interest,"  filed  with  the 
clerk  of  the  court  a  petition  for  rehearing.  What  his  interest  actually  was  no- 
where appears  in  the  record.  A  copy  of  this  petition  was  served  on  the  dis- 
trict attorney  of  the  United  States  the  same  day  the  original  was  filed  in  the 
clerk's  oflice;  and  March  13,  1860,  the  district  attorney  and  the  attorney  for 
the  claimant  entered  into  the  following  stipulation:  "It  is  hereby  stipulated 
that  Tully  R.  Wise,  acting  United  States  district  attorney,  waived  written 
notice  to  him  of  a  motion  to  be  made  for  a  new  trial  during  the  term  of  the 
United  States  district  court,  ending  the  first  Monday  in  December  last,  and  that 
he  considered  a  verbal  notice  of  intention  to  move  as  sufficient  to  him,  and 
then  given  to  him,  the  said  Wise.  It  is  further  stipulated  that  if  the  said 
Henry  Cambuston  now  has  the  right  to  have  the  said  motion  heard,  it  shall 
not  be  prejudiced  by  delay  until  the  return  of  the  Hon.  Ogden  Hoffman." 

Nothing  further  was  done  until  April  2,  1875,  when  the  widow  of  Cambus- 
ton—  he  having  died  January  22,  1869  —  appeared  in  court  and  asked  to  "be 
permitted  to  become  the  party  claimant  of  the  land,"  as  executrix  of  the  will  of 
her  deceased  husband,  which  had  been  admitted  to  probate  May  3,  1869.  An 
order  to  this  effect  was  made  April  3,  1875,  and  on  the  same  day  the  claimant 
^ked  that  a  new  trial  be  granted,  and  that  the  decree  rejecting  the  claim 
might  be  reversed.  The  parties  thereupon  appeared,  and,  after  hearing,  the 
court  denied  the  motion.  On  the  same  day,  April  3,  1875,  this  appeal  was 
allowed,  both  from  the  final  decree  and  the  order  refusing  a  new  trial.  The 
United  States  now  move  to  dismiss  the  appeal  because  taken  too  late. 

§  1302.  An  appeal  from  a  decree  taken  more  than  five  years  after  its  rendi- 
tion is  too  late;  and  the  decree  wiU  not  he  suspended  hy  a  motion  for  a  rehear- 
ing filed  after  the  term. 

The  statute  in  force  when  the  decree  was  rendered  provided  that  writs  of 
error  and  appeals  should  not  be  brought  to  this  court  except  within  five  years 
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after  passing  or  rendering  the  decree  or  judgment  complained  of.  1  Stat.,  85^ 
sea  22.  As  this  decree  was  rendered  November  12,  1859,  and  the  appeal  not 
taken  until  April  3, 1875,  it  is  clear  that  the  motion  to  dismiss  should  be  granted^ 
unless  the  petition  for  rehearing  or  motion  for  a  new  trial  suspended  the  oper- 
ation of  this  statute.  In  Brockett  v,  Brockett,  2  How.,  238,  it  was  held  that  a 
petition  for  rehearing  filed  during  the  term,  and  actually  entertained  by  tha 
court,  suspended  the  operation  of  a  decree  in  equity  until  the  petition  was  dis- 
posed of.  Neither  the  petition  for  a  rehearing  nor  the  motion  for  a  new  trial 
in  this  case  was  filed,  or  the  attention  of  the  court  in  any  manner  called  to 
such  a  proceeding,  during  the  term  at  which  the  decree  was  rendered.  The 
proceeding  before  the  district  court  was  statutory  and  not  at  common  law  or 
in  equity.  It  was,  however,  a  suit,  and  must  be  governed  by  the  rules  of  law 
applicable  to  that  class  of  judicial  proceedings.  Consequently,  when  the  term 
closed  at  which  the  decree  was  rendered,  the  parties  were  out  of  court  and  the 
jurisdiction  ended  so  far  as  that  court  was  concerned,  no  steps  having  been 
taken  to  keep  it  alive.  The  decree  was  then  in  full  force  and  operative  for  all 
purposes.  According  to  the  practice  in  suits  at  common  law  and  in  equity,  no- 
step  has  since  been  taken  which  can  have  the  effect  of  suspending  the  decree 
for  the  purpose  of  an  appeal.  By  section  726  of  the  Revised  Statutes,  the 
courts  of  the  United  States  are  empowered  to  grant  new  trials  in  cases  where 
there  has  been  a  trial  by  jury,  for  reasons  for  which  new  trials  have  usually 
been  granted  in  the  courts  of  law;  and  by  section  987,  when  a  circuit  court 
enters  judgment  in  a  civil  action,  either  upon  a  verdict  or  on  a  finding  of  the 
court  upon  the  facts,  execution  may,  on  motion  of  either  party,  at  the  dis- 
cretion of  the  court,  and  on  such  conditions  for  the  security  of  the  adverse 
party  as  it  may  judge  proper,  be  stayed  forty-two  days  from  the  time  of  entering 
judgment,  to  give  time  to  file  in  the  clerk's  office  of  the  court  a  petition  for  a 
new  trial.  If  such  petition  is  filed  within  such  term  of  forty-two  days,  with  a 
certificate  thereon  of  any  judge  of  the  court  that  he  allows  it  to  be  filed,  exe- 
cution shall,  of  course,  be  further  stayed  until  the  next  session  of  the  court. 
From  this  legislation  it  is  apparent  that  it  was  not  the  policy  of  congress  to 
suspend  the  operation  of  a  judgment  so  as  to  allow  an  application  for  a  new 
trial  in  any  case  beyond  a  period  of  forty-two  days  from  the  time  of  its  ren- 
dition. •  Here  judgment  was  rendered  November  12,  185j9,  and  the  petition  for 
rehearing  was  not  filed  until  one  hundred  and  twenty-five  days  thereafter. 
The  stipulation  between  counsel,  under  date  of  March  13,  1860,  was  not  that 
a  motion  for  new  trial  had  been  filed,  but  that  notice  of  an  intention  to  make 
such  a  motion  had  been  given,  and  that  if  a  hearing  could  then  be  had,  it 
should  not  be  prejudiced  by  further  delay  until  the  return  of  the  district  judge. 
This  application  seems  never  to  have  been  brought  to  the  attention  of  the 
court.  It  is  unnecessary  to  decide  whether  such  a  motion  can  be  filed  after  the 
term  has  closed,  if  no  application  is  made  during  the  term  for  stay  of  execu- 
tion under  the  statute  or  for  an  extension  of  time  to  prepare  the  motion.  In 
suits  in  equity  the  practice  is  even  more  strict.  Equity  rule  88  provides  that 
in  cases  where  an  appeal  lies  to  this  court,  no  rehearing  shall  be  granted  after 
the  term  at  which  the  final  decree  shall  have  been  entered  and  recorded. 
§  1303.  JVo  appeal  lies  from  am,  order  refusing  a  new  trial. 
We  are  clearly  of  the  opinion,  therefore,  that  the  appeal  from  the  decree  of 
November  12,  1859,  was  not  taken  in  time,  and  as  no  appeal  lies  from  the 
order  refusing  the  new  trial, —  Warner  v.  Norton  et  al.^  20  How.,  448, —  it  fol- 
lows that  the  motion  to  dismiss  must  be  granted ;  and  it  is  so  ordered. 
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BROOKS  V,  NORRIS. 
(11  Howard,  204r-208.    1850.) 

Opinion  by  Taney,  0.  J. 

Statement  of  Facts. —  This  case  is  brought  here  by  writ  of  error  upon  a 
judgment  rendered  in  the  supreme  court  of  the  state  of  Louisiana,  and  a  motion 
has  been  made  to  dismiss  the  writ.  It  appears  by  the  record  that  the  judg- 
ment was  rendered  on  the  25th  of  October,  1843.  •  The  writ  of  error  by  which 
the  case  is  brought  here  was  allowed  by  the  chief  justice  of  the  state  court, 
upon  the  petition  of  the  appellant,  on  the  19th  of  October,  1848,  and  the  bond 
also  bears  date  on  that  dav.  But  the  writ  of  error  was  not  issued  until  the  4th 
of  November  following.  It  was  issued  by  the  clerk  of  the  court  in  which  the 
judgment  was  rendered,  and  on  the  same  day,  as  appears  by  indorsement  upon 
it,  filed  in  that  oflBice  by  the  counsel  for  the  plaintiff  in  error.  More  than  five 
years  from  the  day  of  the  judgment  had  therefore  elapsed  when  this  writ  of 
error  was  filed. 

§  1 804.  A  writ  of  error  is  not  "  hrought "  untU  it  is  filed  in  the  court  that 
rendered  the  judgment 

The  act  of  1789,  c.  20,  §  22  (1  Stats,  at  Large,  84),  provides  that  writs  of 
error  shall  not  be  brought  but  within  five  years  after  rendering  or  passing  the 
judgment  or  decree  complained  of.  The  writ  of  error  is  not  brought,  in  the 
legal  meaning  of  the  term,  until  it  js  filed  in  the  court  which  rendered 
the  judgment.  It  is  the  filing  of  the  writ  that  removes  the  record  from  the  in- 
ferior to  the  appellate  court,  and  the  period  of  limitation  prescribed  by  the  act 
of  congress  must  be  calculated  accordingly.  The  day  on  which  the  writ  may 
have  been  issued  by  the  clerk,  or  the  day  on  which  it  is  tested,  are  not  ma- 
terial in  deciding  the  question. 

§  1305.  A  writ  of  error  not  filed  in  the  proper  court  within  the  time  limited 
is  barred. 

In  this  case,  therefore,  five  years  had  elapsed  before  the  writ  of  error  was 
brought,  and  the  limitation  of  time  in  the  act  of  congress  was  a  bar  to  the  writ. 
According  to  the  English  practice,  the  defendant  in  error  must  avail  himself  of 
this  defense  by  plea.  He  cannot  take  advantage  of  it  by  motion,  nor  can  the 
court  judicially  tak^  notice  of  it,  as  the  limitation  of  time  is  not  an  objection 
to  the  jurisdiction  of  the  court.  It  is  a  defense  which  the  defendant  in  error 
may  or  may  not  rely  upon,  as  he  himself  thinks  proper.  But  according  to  the 
established  practice  of  this  court  he  need  not  plead  it,  but  may  take  advantage 
of  it  by  motion.  The  forms  of  proceeding  in  the  English  courts  of  error  have 
never  been  adopted  or  followed  in  this  court.  And  either  party,  without  any 
formal  assignment  of  error  or  plea,  may  avail  himself  of  any  objection  which 
appears  upon  the  record  itself.  In  this  case  the  bar  arising  from  the  lapse  of 
tftne  is  apparent  on  the  record,  and  the  defendant  may  take  advantage  of  it  by 
motion  to  quash  or  to  dismiss  the  writ.  As  this  objection  is  conclusive,  it  is 
unnecessary  to  inquire  whether  the  writ  of  error  was  allowed  or  issued  by 
proper  authority,  or  what  previous  defects  may  be  cured  by  the  appearance  of 
the  defendant  in  error.  The  writ  must  be  dismissed  upon  the  ground  that  it  is 
barred  by  the  limitation  of  time  prescribed  by  the  act  of  congress. 
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CUMMINGS  V.  JONES. 
(14  Otto,  419.     1881.) 

,  Error  to  the  Supreme  Court  of  Louisiana. 

§  1306.  A  writ  of  ei*ror  to  a  state  court  must  he  "brought  within  two  years. 

Opinion  by  Waite,  C.  J. 

This  is  a  writ  of  error  to  the  supreme  court  of  Louisiana,  brought  more  than 
two  but  less  than  five  years  after  the  judgment  to  be  reviewed  was  rendered, 
and  one  of  the  questions  raised  on  this  motion  is  whether  the  limitation  of  two 
years  prescribed  by  sec.  1008  of  the  Revised  Statutes,  for  bringing  writs  of  error 
to  the  circuit  and  district  courts,  applies  to  writs  of  error  to  state  courts.  We 
have  no  hesitation  in  saying  it  does.  Sec.  1003  provides  that  "  writs  of  error 
from  the. supreme  court  to  a  state  court,  in  cases  authorized  by  law,  shall  be  is- 
sued in  the  same  manner,  and  under  the  same  regulations,  and  shall  have  the 
same  eflFect,  as  if  the  judgment  or  decree  complained  of  had  been  rendered  or 
passed  in  a  court  of  the  United  States."  This  is  almost  the  exact  language  of 
a  similar  provision  in  the  twenty-fifth  section  of  the  judiciary  act  of  1789,  and 
we  are  not  aware  it  was  ever  supposed  that  writs  issued  to  the  state  court  under 
that  section  were  not  subject  to  the  limitation  prescribed  for  writs  to  the  cir- 
cuit courts  by  the  twenty-second  section.  In  Brooks  i;.  Norris,  11  How.,  204, 
this  seems  to  have  been  assumed,  and  a  writ  to  a  state  court  was  dismissed  ^^  on 
the  ground  that  it  is  barred  by  the  limitation  of  time  prescribed  by  the  act 
of  congress."  There  was  at  that  time  no  other  limitation  than  the  one  con- 
tained in  the  twenty-second  section. 

Inasmuch  as  the  writ  was  not  brought  within  two  years  after  the  judgment 
complained  of  was  rendered,  the  motion  is  granted. 

RUBBER  CO^CPANY  «.  GOODYEAR. 
(6  Wallace,  15a-157.    1867.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Rhode  Island. 

Statement  OF  Facts. —  On  November  28,  1866,  an  order  was  made  in  this 
case,  overruling  certain  exceptions  to  the  master's  report,  and  confirming  the 
same,  and  also  containing  a  finding  in  favor  of  respondents,  and  that  they  do 
recover,  etc.,  at  the  same  time  reciting  the  entering  of  ad  appeal  and  fixing  the 
amount  of  the  bond  at  double  the  amount  of  the  decree.  On  December  5, 
1866,  a  final  decree,  pursumg  the  terms  of  the  order,  was  entered,  as  of  Nov- 
ember 28,  1866. 

Opinion  by  Chase,  C.  J. 

The  final  decree,  filed  and  entered  on  the  5tli  of  December,  1866,  it  will  be 
seen,  is  for  the  most  part  in  the  very  language  of  the  order;  but  uses  the  in- 
troductory words  appropriate  to  a  decree,  and  describes  particularly  the  patents 
in  controversy,  and  ascertains  the  amount  of  costs  taxed.  It  omits  the  ex- 
planatory directions  of  the  order  as  to  the  bond  to  be  given  on  appeal;  but  the 
entry  of  the  decree  is  followed  immediately  by  another  entry  stating  that  an 
appeal  was  prayed  for  by  respondents  in  open  court,  and  was  allowed,  upon 
filing  a  bond  within  ten  days  with  sureties  to  the  satisfaction  of  the  district 
judge. 

§  1307.  The  time  within  which  an  appeal  must  he  taken  rnust  he  computed 
from,  the  entry  of  the  final  decree. 

Upon  these  facts  we  cannot  doubt  that  the  entry  of  the  28th  of  November 
was  intended  as  an  order  settling  the  terms  of  the  decree  to  be  entered  there- 
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after;  and  that  tbe  entry  made  on  the  5th  of  December  was  regarded  both  by 
the  court  and  the  counsel  as  the  final  decree  in  the  cause.  We  do  not  question 
that  the  first  entry  had  all  the  essential  elements  of  a  final  decree,  and  if  it 
had  been  followed  by  no  other  action  of  the  court,  might  very  properly  have 
been  treated  as  such.  But  we  must  be  governed  by  the  obvious  intent  of  the 
circuit  court,  apparent  on  the  face  of  the  proceedings.  We  must  hold,  there- 
fore, the  decree  of  the  5th  of  December  to  be  the  final  decree.  It  appears  to 
have  been  entered  "as  of  the  28th  of  November."  But  this  circumstance  did 
not  aflfect  the  rights  of  parties  in  respect  to  appeal.  Those  rights  are  deter- 
mined by  the  date  of  the  actual  entry,  or  of  the  signing  and  tiling  of  the  final 
decree.  That  test  ascertains,  for  the  purpose  of  appeal,  the  time  of  rendering 
the  decree,  as  the  5th  of  December,  1866.  The  appeal  in  this  case,  therefore, 
was  rightly  taken  to  the  present  term.  The  motion  to  dismiss  must  therefore 
be  denied. 

§  1 308.  The  security  in  an  appeal  hand  need  not  he  in  any  fixed  proportion 
to  the  decree.     Supreme  court  may  increase  or  diminish. 

We  have  also  considered  the  motion  of  appellants  for  the  reduction  of  the 
amount  of  the  bond  for  supersedeas.  In  equity  cases  the  appellate  jurisdiction 
of  this  court  attaches  upon  the  allowance  of  the  appeal.  In  order  to  make  the 
appeal  operate  as  a  supersedeas,  it  is  necessary  for  the  appellant  to  give  good 
and  suflScient  security  for  the  prosecution  of  the  appeal,  and  for  all  costs  and 
damages  that  may  be  adjudged  against  him.  This  security  is  usually  given  by 
bond,  with  one  or  more  sureties,  and  the  twenty -second  section  of  the  judiciary 
act  requires  that  it  be  taken  by  the  judge  who  signs  the  citation  on  appeal. 
It  is  not  required  that  the  security  shall  be  in  any  fixed  proportion  to  the  de- 
cree. What  is  necessary  is,  that  it  be  sufficient,  and  when  it  is  desired  to  make 
the  appeal  a  supersedeas,  that  it  be  given  within  ten  days  from  the  rendering 
of  the  decree.  The  question  of  sufficiency  must  be  determined  in  the  first  in- 
stance by  the  judge  who  signs  the  citation,  but  after  the  allowance  of  the  ap- 
peal, this  question,  as  well  as  every  other  in  the  cause,  becomes  cognizable  here. 
It  is,  therefore,  matter  of  discretion  with  this  court  to  increase  or  diminish 
the  amount  of  the  bond,  and  to.  require  additional  sureties  or  otherwise  as  jus- 
tice may  require.  In  this  case  the  decree  was  for  $310,757.72  damages,  and 
$7,429.91  costs;  and,  following  the  usual  practice,  the  judge  required  a  bond 
in  double  the  amoutit  of  the  decree.  We  are  satisfied  that  a  bond  in  a  much 
less  amount  will  be  entirely  sufficient,  and  inasmuch  as  it  appears  that  security 
in  part,  for  the  amount  they  might  be  decreed  to  pay,  had  been  given  by  the 
present  appellants  before  the  bond  on  appeal  was  required,  by  a  deposit  of 
bonds  of  the  United  States,  and  other  private  bonds,  amounting  in  all  to  a  sum 
not  less  than  $200,000,  we  will  order  that  the  appellants  have  leave  to  with- 
draw the  appeal  bond  now  on  file  upon  filing  a  bond  in  lieu  thereof  in  the  sum 
of  $225,000,  with  good  and  sufficient  sureties,  to  the  satisfaction  of  the  clerk 
of  this  court. 

EDMONSON  V,  BLOOMSHIRE. 
17  WaUace,  306-813.    1868.) 

Appeal  from  TJ.  S.  Circuit  Court,  Southern  District  of  Ohio. 

Statement  of  Facts. —  Bill  filed  in  1854,  and  dismissed  July  16, 1859;  appeal 

allowed  May  26,  1860,  but  no  bond  filed ;  application  by  petitioners  November 

14,  1865,  reciting  the  death  of  the  plaintififs,  and  asking  permission  to  become 

parties  and  to  perfect  the  appeal;  petition  granted  on  November  5,  1865,  bond 

983 


1309,  1310.  APPEALS  AND  WRITS  OF  ERROR. 

filed  November  22,  citation  issued  December  8,  and  transcript  filed  January 
3,  1866. 

Opinion  by  Mr.  Justice  Miller. 

In  the  cases  of  Villabolos  v.  United  States  and  United  States  v,  Curry,  de- 
cided at  the  December  term,  1847,  and  especially  in  the  latter  case,  it  was  held, 
on  full  consideration,  that  whether  a  case  was  attempted  to  be  brought  to  this 
court  by  writ  of  error  or  appeal,  the  record  must  be  filed  before  the  end  of  the 
term  next  succeeding  the  issue  of  the  writ  or  the  allowance  of  the  appeal,  or 
the  court  had  no  jurisdiction  of  the  case.  This  was  repeated  in  the  Steamer 
Virginia  v.  West,  19  How.,  182;  Mesa  v.  United  States,  2  Black,  721,  and 
United  States  v.  Gomez,  1  Wall,  690. 

In  Castro  v.  United  States,  3  Wall.,  46,  the  same  question  was  raised.  The 
importance  of  the  case,  together  with  other  considerations,  induced  the  court 
to  considey  the  matter  again  at  some  length.  Accordingly,  the  present  chief 
justice  delivered  an  opinion,  in  the  course  of  which  the  former  cases  are  con- 
sidered and  the  ground  of  the  rule  distinctly  stated. 

§  1309.  This  court  has  no  jurisdiction  of  a  case  unless  the  transcript  he  JUed 
during  the  term  next  succeeding  the  allowance  of  an  appeal. 

Other  cases  followed  that,  and  in  Mussina  v.  Cavazos,  decided  at  the  last 
term,  the  whole  doctrine  is  again  reviewed,  and  tiae  rule  placed  distinctly  on 
the  ground  that  this  court  has  no  jurisdiction  of  the  case  unless  the  transcript 
be  filed  during  the  term  next  succeeding  the  allowance  of  the  appeal.  The  in- 
telligible ground  of  this  decision  is,  that  the  writ  of  error  and  the  appeal  are 
the  foundations  of  our  jurisdiction,  without  which  we  have  no  right  to  revise 
the  action  of  the  inferior  court ;  that  the  writ  of  error,  like  all  olher  common 
law  writs,  becomes  functus  officio  unless  some  return  is  made  to  it  during  the 
term  of  court  to  which  it  is  returnable;  that  the  act  of  1803,  which  first 
allowed  appeals  to  this  court,  declared  that  they  should  be  subject  to  the  same 
rules,  regulations  and  restrictions  as  are  prescribed  in  law  in  writs  of  error. 
These  principles  have  received  the  unanimous  approval  of  this  court,  and  have 
been  acted  upon  in  a  large  number  of  cases  not  reported,  besides  several 
reported  cases  not  here  mentioned.  And  the  court  has  never  hesitated  to  act 
on  this  rule  whenever  it  has  appeared  from  the  record  that  the  case  came  within 
it,  although  no  motion  to  dismiss  was  made  by  either  party.  In  fact,  treating 
it  as  a  matter  involving  the  jurisdiction  of  the  court,  we  cannot  do  otherwise." 
In  the  case  of  United  States  v,  Curry,  Chief  Justice  Taney,  answering  the  ob- 
jection that  the  rule  was  extremely  technical,  replied  that  nothing  could  be 
treated  by  this  court  as  merely  technical,  and  for  that  reason  be  disregarded, 
which  was  prescribed  by  congress  as  the  mode  of  exercising  the  court's  appel- 
late jurisdiction.  -We  make  the  same  observation  now,  and  add,  that  it  is  bet- 
ter, if  the  rule  is  deemed  unwise  or  inconvenient,  to  resort  to  the  legislature  for 
its  correction,  than  that  the  court  should  depart  from  its  settled  course  of  action 
for  a  quarter  of  a  century.  We  are  of  opinion  that  the  present  case  falls 
within  the  principle  of  these  decisions.  The  only  appeal  that  this  record  shows 
to  have  been  either  asked  for  or  allowed  was  that  of  May  26, 1860.  The  tran- 
script was  not  filed  during  the  term  next  succeeding  the  allowance  of  this 
appeal,  nor  until  January,  1866. 

§  1310.  The  prayer  for  an  appeal^  and  the  order  aUowvng  it,  constitute  a  valid 
appeal;  the  hond  is  not  indispensable. 

Two  grounds  are  assigned  as  taking  the  case  out  of  the  rule  we  have  stated. 
1.  It  is  said  that  the  appeal  of  1860  was  not  perfected  until  the  bond  was  given 
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under  the  order  of  November  14, 1865,  and  that  until  this  was  done  there  was  in 
fact  no  appeal  which  required  the  transcript  to  be  filed.  The  answer  to  this  is, 
that  the  prayer  for  the  appeal,  and  the  order  allowing  it,  constituted  a  valid 
appeal.  The  bond  was  not  essential  to  it.  It  could  have  been  given  here,  and 
raises  have  been  brought  here  where  no  bond  was  approved  by  the  court  below, 
-and  the  court  has  permitted  the  appellant  to  give  bond  in  this  court.  Ex  parte 
Milwaukee  Railroad  Company,  5  Wall.,  188.  In  the  case  of  Seymour  v.  Freer, 
5  WalL,  822,  the  chief  justice  says,  that  if,  through  mistake  or  accident,  no 
bond  or  a  defective  bond  had  been  filed,  this  court  would  not  dismiss  the  appeal, 
but  would  permit  a  bond  to  be  given  here.  And  in  all  cases  where  the  govern- 
ment is  appellant,  fio  bond  is  required.  It  is  not,  therefore,  an  indispensable 
part  of  an  appeal  that  a  bond  should  be  filed ;  and  the  appeal  in  this  case  must 
be  held  as  taken  on  the  26th  day  of  May,  1860. 

§  131L  The  bond  may  he  given  with  eff'ect  at  a/ay  time  while  the,  appeal  ia 
^ive^  hut  the  record  must  he  filed  in  this  court  in  time  to  save  the  appeal. 

It  is  insisted  that  this  view  is  in  conflict  with  the  case  of  The  Dos  Hermanos, 
10  Wheat.,  306.  We  do  not  think  so.  While  the  argument  of  counsel  on  the 
merits  in  that  case  is  fully  reported,  we  have  nothing  from  them  on  the  motion 
to  dismiss.  The  opinion  of  the  court  states  that  the  question  made  was 
whether  the  appeal  was  in  due  time,  and  this  is  answered  by  saying  it  was 
prayed  and  allowed  within  five  years  from  the  date  of  the  decree.  The  appeal 
was,  therefore,  taken  in  due  time.  It  is  further  said  that  the  fact  that  the 
bond  was  given  after  the  expiration  of  the  five  years  did  not  vitiate  the  appeal. 
This  is  in  full,  accord  with  what  we  have  just  stated.  The  bond  may  be  given 
with  effect  at  any  time  while  the  appeal  is  alive.  There  is  no  question  made  in 
the  present  case  about  the  appeal  being  taken  within  time.  It  was  taken  in 
time.  But  the  record  was  not  filed  in  the  court  in  time  to  save  the  appeal;  and 
that  question  was  not  made  or  thought  of  in  the  Dos  Hermanos  case.  It  is  per- 
fectly consistent  with  all  that  we  know  of  that  case,  and,  indeed,  probable,  that, 
though  the  taking  of  the  appeal  was  delayed  until  near  the  expiration  of  the 
five  years,  and  filing  the  bond  until  after  that  period,  the  transcript  was  filed  at 
the  next  term  after  the  appeal  was  taken. 

§  1312.  A  recital  in  a  citation  thai  an  appeal  was  obtain^  at  a  certain  time 
does  not  'prove  thai  an  appeal  was  then  allowed. 

2.  It  is  next  insisted  that  a  new  appeal  was  taken  by  the  proceedings  of  the 
14:th  November,  1865.  This,  however,  is  in  direct  contradiction  of  the  record. 
The  petition  of  appellants,  after  reciting  the  former  decree  and  the  order  allow- 
ing the  appeal  of  May  26,  1860,  and  the  death  of  some  of  the  plaintiffs  in  the 
suit,  and  that  no  appeal  bond  had  been  given,  concludes  as  follows:  "  Tour  pe- 
titioners now  appear,  and  pray  your  honors  to  allow  them  to  become  parties  to 
said  appeal,  and  to  perfect  the  same  by  now  entering  into  a  bond  for  the  ap- 
peal." And  the  order  made  is,  "  that  said  petitioners  have  leave  to  perfect  said 
appeal,  so  allowed  at  the  June  term,  1 859,  of  this  court,  by  giving  bond,  etc." 
The  only  appeal  referred  to  in  the  petition,  or  the  order  of  the  court,  is  the  ap- 
peal allowed  May,  1860,  and  no  language  is  used  in  either  which  refers  to  a  new 
appeal,  or  which  is  consistent  with  such  an  idea.  It  is  true  that  the  citation, 
speaks  of  the  allowance  of  the  appeal  as  obtained  at  the  October  term,  1865, 
but  this  recital  does  iiot  prove  that  an  appeal  was  then  allowed,  when  it  stands 
unsupported  by  the  record.  Still  less  can  it  be  permitted  to  contradict  what 
the  record  states  to  have  been  done  on  that  subject  at  that  time.  In  the  case 
of  United  States  v.  Curry,  the  same  facts  almost  precisely  were  relied  on  as  con- 
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stitutmg  a  second  appeal  that  exist  in  this  case,  including  the  misrecital  in  the 
citation.  But  the  court  says  "  that,  after  very  carefully  considering  the  order, 
no  just  construction  of  its  language  will  authorize  us  to  regard  it  as  a  second  ap- 
peal. The  citation,  which  afterwards  issued  in  August,  184:7,  calls  this  order  an 
appeal,  and  speaks  of  it  as  an  appeal  granted  on  the  day  it  bears  date.  But 
this  description  in  the  citation  cannot  change  the  meaning  of  the  language 
used  in  the  order."  That  is  precisely  the  case  before  us,  and  we  think  the  rul- 
ing a  sound  one. 

The  appeal  must,  for  these  reasons,  be  dismissed.  But  we  may  add,  that,  for 
anything  we  have  been  able  to  discover  in  this  record,  the  appellants  have  the 
same  right  now,  whatever  that  may  be,  to  take  a  new  appeal,  that  they  had 
in  November,  1865,  when  the  unsuccessful  effort  was  made  to  revive  the  first 
one. 

GARRISON  V.  CASS  COUNTY. 
(5  WaUace,  823,  824.    1866.) 

Appeal  from  the  Supreme  Court  of  the  Territory  of  Nebraska. 

Opinion  by  Chase,  C.  J. 

Statement  of  Facts. —  The  decree  in  this  case  was  rendered  on  the  13th 
June,  1861.  No  appeal  was  prayed  or  allowed  until  the  June  term,  1865.  At 
that  term,  on  motion  of  the  defendants  below,  an  appeal  was  allowed  nuncpra 
tunCy  as  of  13th  June,  1861. 

§  1313.  Appeal  aUoioed  nunc  pro  tunc^  no  citation^  transcript  not  filed  at  next 
term,  appeal  dismissed. 

There  is  nothing  in  the  record  which  warranted  the  making  of  this  order; 
nor,  if  it  could  have  been  lawfully  made,  would  it  avail  the  defendant,  for  there 
was  no  citation  to  the  appellees,  and  the  record  was  not  brought  up  at  the  next 
term  of  this  court.  At  most,  it  can  only  be  regarded  as  an  allowance  of  an 
appeal  at  the  June  term,  1865,  and  no  citation  appears  to  have  been  issued  since 
to  the  appellees,  nor  was  there  any  equivalent  notice,  nor  has  there  been  atiy 
waiver.    The  appeal  must  therefore  be  dismissed  for  want  of  jurisdiction. 

UNITED  STATES  v,  VIGIL. 
(10  WaUace,  423-427.    1870.) 

Appeal  from  the  Supreme  Court  of  the  Territory  of  New  Mexico. 

Statement  op  Facts. —  Motion  to  dismiss  because  the  transcript  was  not  filed 
at  the  next  term  after  the  judgment  was  rendered.  The  judgment  was  ren- 
dered in  1867;  the  United  States  prayed  an  appeal,  bAt  the  clerk  omitted  to 
make  the  entry.  In  1869  the  record  was  amended,  and  the  entry  made  nunc^ 
pro  tunc, 

§  1314.  An  entry  nunc  pro  tunc  of  an  appeal  asked  for  in  time,  hut  not  en- 
tered, completes  the  appeal. 

Opinion  by  Mb.  Justice  Nelson. 

The  action  of  the  court  below,  granting  the  application  made  to  it  by  the 

new  district  attorney,  and  ordering  that  an  entry  be  made  nunc  pro  tunc  of  an 

appeal  in  the  cause,  asked  for  at  the  January  term,  1867,  and  that  the  same  be 

granted,  completed  the  appeal,  and  we  think  it  was  well  sustained  by  the 

proofs  before  the  court. 
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§  1315.  An  appeal  will  not  be  dismissed  hecavse  the  record  was  not  filed  in 
the  requisite  time^  lohere  proper  excuse  is  shown  for  ths  delay. 

The  practice  relied  on  for  the  present  motion  for  dismissal  may  be  admitted 
(Castro  V.  United  States,  3  Wall.,  46;  Edmonson  v.  Bloomshire,  7  id.,  306),  but 
there  are  exceptions  to  the  rule.  The  United  States  v,  Gomez,  3  Wall.,  762,  is 
an  instance.  There  the  proceedings  on  the  appeal  had  been  suspended  for  the 
purpose  of  a  motion  in  the  court  below  to  set  it  aside,  and  the  clerk  also  had 
refused  to  return  and  file  the  transcript.  These  facts  were  regarded  as  a  suffi- 
cient excuse  for  the  delay  in  filing  the  record  in  this  court  at  a  subsequent 
term.  The  United  States  u  Booth,  21  How.,  512,  had  already  established  an 
exception.  That  was  the  case  of  a  writ  of  error,  and  the  clerk  had  refused  to 
return  or  file  the  transcript,  which  occasioned  the  delay.  The  same  principle 
was  adopted  in  the  case  of  Alviso  v.  The  United  States,  6  Wall.,  457.  The 
case  had  been  dismissed  at  the  December  term,  1866,  for  want  of  a  citation. 
A  motion  was  made  at  the  succeeding  term  to  reinstate  it  upon  the  docket  on 
the  production  of  proof  that  a  citation  had  been  signed  by  the  judge  and 
served  on  the  United  States  district  attorney  in  due  time.  Objection  was 
taken  that  the  proof  came  too  late,  as,  according  to  the  settled  practice  of  the 
court,  the  motion  to  reinstate  must  be  made  at  the  same  term  at  which  the 
motion  to  dismiss  was  granted.  But  it  appearing  from  the  proofs  that 
the  clerk's  office,  where  the  records  were  kept,  had  been  partially  destroyed  by 
fire  in  July,  1866,  which  occasioned  great  confusion  and  some  loss  of  the 
papers,  the  court  regarded  the  facts  as  affording  a  sufficient  excuse  for  the 
delay.  Now,  in  the  case  before  us-,  the  fault  of  the  clerk  in  not  entering 
the  prayer  for  the  appeal  has  mainly  occasioned  the  delay  in  perfecting  it.  It 
is  true  the  vigilance  of  the  United  States  district  attorney  might  have  corrected 
the  error,  but  unfortunately  he  labored  under  the  conviction  that  the  appeal 
had  been  pra3'^ed  for  and  allowed  at  the  time  the  judgment  was  rendered,  and 
that  nothing  was  left  to  be  done  but  the  return  and  filing  of  the  transcript  by 
the  clerk,  and  was  not  undeceived  till  his  attention  was  called  to  the  case  by 
his  successor.  This  neglect  of  duty  by  the  clerk  and  inattention  of  the  district 
attorney  led  to  the  necessity  of  a  motion  to  the  court  to  amend  the  record,  so 
as  to  make  it  appear  thereon  that  the  proper  steps  had  been  taken  in  due  time 
to  secure  an  appeal  on  the  part  of  the  government. 

§  1 3 1 6.  The  prayer  for  an  appeal  in  due  time^  although  not  then  granted^ 
secures  the  right  of  appeal^  and  no  delay  hy  the  court  can  impair  it. 

The  prayer  for  an  appeal  in  due  time,  although  not  granted  then  by  the 
court,  secures  this  right,  and  no  delay  by  the  court  in  its  allowance  can  impair 
it.  The  order  nunc  pro  tunc  contains  the  allowance.  It  is  true  some  consider- 
able delay  has  taken  place  in  perfecting  this  appeal,  but  the  court  is  of  opinion 
that  it  has  been  sufficiently  accounted  for  from  th^  facts  and  circumstances 
appearing  on  the  face  of  the  record.  The  government  is  obliged  to  trust  the 
conduct  of  cases,  in  remote  parts  of  the  country,  to  subordinate  agents,  and  the 
distance  in  the  present  instance  is  so  great  from  the  seat  of  government  that  a 
very  considerable  lapse  of  time  is  required  to  communicate  with  the  head  of 
the  department.  In  such  cases  some  indulgence  must  be  extended  to  the 
officers  thus  engaged,  and  this  difficulty  of  communication  should  be  taken 
into  consideration  in  determining  the  question  of  delay  in  conducting  the  legal 
proceedings  of  the  government. 

§  1S17.  No  citation  is  necessary  where  the  appeal  is  i>aken  in  open  court. 

The  want  of  a  citation  was  mentioned  on  the  argument  as  another  ground  of 

087 


5  1318,  1319.  APPEALS  AND  WRITS  OF  ERROR. 

•dismissal,  but  the  answer  is,  the  appeal  was  taken  in  open  court  at  the  term  in 
which  the  judgment  was  rendered.    In  such  cases  no  citation  is  necessary. 

Motion  denied. 

BRANDIES  f.  COCHRANE. 
(15  Otto,  262.     1881.) 

Appeal  from  U.  S.  Circuit  Court  for  Illinois.       • 

Opinion  bv  Waite,  C.  J. 

Statement  of  Facts. —  This  is  a  motion  to  dismiss  because  the  appeal  was 
not  taken  within  two  years  after  the  entry  of  the  decree.  It  appears  from 
the  record  that  the  decree  was  entered  on  the  2d  of  August,  1879,  and  on  the 
same  day  the  complainants  prayed  an  appeal,  which  was  allowed  upon  their 
giving  bond  according  to  law.  No  bond  was  ever  given  under  this  allowance, 
and  the  case  was  not  docketed  here  at  the  October  term,  1879.  On  the  Ist  of 
August,  1881,  the  circuit  judge  approved  a  bond  for  an  appeal  from  the  decree 
and  signed  a  citation.  The  bond  was  on  the  same  day  filed  with  the  clerk 
and  the  citation  served  on  the  18th  of  August.  On  the  8th  of  October  the 
circuit  court  entered  an  order  allowing  the  appeal  nunc  pro  tunc  as  of  August 
1st.    The  case  was  regularly  docketed  in  this  court  on  the  13th  of  October. 

§  1318.  Decree  August  ^,  1879^  bond  approved  and  citation  signed  August 
ly  1881;  appeal  in  time. 

The  circuit  judge,  by  taking  the  security  and  signing  the  citation,  allowed 
an  appeal.  No  formal  order  of  allowance  was  necessary.  Sage  v,  Kailroad 
Company,  96  U.  S.,  712;  Draper  v.  Davis,  102  id.,  370.  The  appeal  was,  there- 
fore, taken  in  time.    The  order  of  October  8th  was  not  required  to  give  it  effect. 

Motion  denied. 

THE  STEAMBOAT  NEW  ENGLAND. 
(Circuit  Court  for  New  Hampshire:  8  Sumner,  495-609.     1839.) 

Statement  of  Facts. —  In  this  case,  which  was  a  libel  in  rem  for  salvage, 
the  final  decree  was  not  drawn  up  in  form  until  the  morning  after  the  final 
adjournment.  The  parties,  after  the  final  adjournment,  discovered  a  mistake 
in  the  decree,  and  applied  for  an  appeal  to  the  circuit  court  to  have  the  error 
corrected.  The  district  judge,  doubting  his  power  to  allow  an  appeal  except  in 
open  court,  refused  the  application.  The  libelants  then  entered  the  cause  as 
upon  appeal  to  the  circuit  court,  and  applied  to  that  court,  by  motion,  to  direct 
the  clerk  of  the  district  court  to  enter  up  the  appeal  and  the  allowance  of  the 
same.  Between  that  time  and  the  time  of  the  hearing  on  the  above  motion, 
one  of  the  parties,  on  behalf  of  himself  and  the  other  libelants,  filed  a  petition 
for  a  rehearing,  but  the  petition  was  dismissed  for  want  of  jurisdiction. 

Opinion  by  Story,  J. 

The  present  case  presents  some  points  which  have  not  been  hitherto  decided 
in  this  court,  and  have  some  novelty  both  in  their  principle  and  application.  I 
have,  therefore,  taken  time  to  consider  the  case  with  reference  to  the  different 
forms  in  which  these  points  have  been  brought  before  the  court. 

§  1319.  A  m^andamus  will  lie  to  compel  the  district  court  to  allow  an  appeal 
in  admiralty,  * 

I  have  no  doubt  whatsoever,  if  the  district  court,  in  a  case  of  admiralty  and 

maritime  jurisdiction,  refuses  to  entertain  the  cause,  or  to  pronounce  a  decree, 

or  to  allow  an  appeal  from  a  decree,  when  interposed  according  to  the  rules 

prescribed  by  the  court  or  justified  by  the  general  principles  of  the  admiralty 

practice  recognized  in  the  courts  of  the  United  States,  that  this  court  has  a 
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jarisdiction  by  mandcmiiLS  to  compel  the  district  court  to  proceed  in  the  cause, 
to  enter  a  decree  (not  prescribing  what  that  decree  shall  be),  or  to  allow  an 
appeal  upon  the  proper  requisitions  of  the  law  being  complied  with  by  the 
party.  By  the  fourteenth  section  of  the  judiciary  act  of  1789,  ch.  20,  all  the 
courts  of  the  United  States  are  clothed  with  "  power  to  issue  writs  of  scire 
facias^  habeas  corpus^  and  aJJL  other  writs  not  specially  provided  by  statute 
which  may  be  necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  principles  and  usages  of  law."  Now,  the  acts  above  specified 
maybe  essential  to  the  proper  exercise  of  the  appellate  jurisdiction  of  this 
court  over  the  district  courts,  and  a  mandamus  is  the  proper  process  to  effect 
the  objects,  and  is  agreeable  to  the  principles  and  usages  of  law,  when  they  are 
to  be  attained.  My  brother,  Mr.  Justice  Thompson,  held  this  doctrine  in  the 
case  of  Smith  v.  Jackson,  1  Paine,  463,  and  I  entirely  subscribe  to  his  opinion 
on  this  subject. 

§  1320.  Appeals  in  admiralty  must  he  taken  at  the  term  at  which  the  decree 
is  rendered. 

By  the  act  of  1789,  ch.  20,  sec.  21,  an  appeal  is  allowed  from  final  decrees  of 
the  district  court  in  causes  of  admiralty  and  maritime  jurisdiction,  where  the 
matter  in  dispute  exceeds  the  sum  or  value  of  $300  (since  that  time  altered  to 
$50),  exclusive  of  costs ;  but  the  appeal  is  allowed  only  to  the  next  circuit  court 
to  be  held  in  the  district.  In  what  mode  and  at  what  time  the  appeal  is  to  be 
made  is  not  pointed  out  by  the  statute.  B}'^  the  civil  law,  and  also  by  the 
general  practice  of  the  admiralty  courts  of  England,  the  appaal  may  be  made 
viva  voce  in  open  court,  or  in  writing  apud  acta  at  the  time  of  the  pronouncing 
the  decree,  or  within  ten  days  afterwards  in  writing  before  a  notary,  who 
authenticates  the  instrument  of  appeal.  2  Brown,  Civil  and  Admiralty  Law, 
435,  437;  Norton  v.  Eich,  3  Mason,  443.  In  America  this  practice  has  not  to 
my  knowledge  ever  been  adopted.  The  uniform  course,  as  far  as  I  know,  has 
been  to  interpose  the  appeal  during  the  term  or  sitting  of  the  district  court  at 
which  the  decree  passed,  and  before  its  final  adjournment,  or  to  interpose  it 
within  some  stipulated  period  after  the  term  or  sitting,  fixed  by  the  general 
rules  of  the  court,  or  specially  prescribed  and  allowed  by  the  court  in  the  par- 
ticular case,  upon  the  motion  of  the  party  aggrieved.  And  in  each  of.  these 
cases,  if  the  appeal  is  taken  within  the  prescribed  period,  it  is  entered  upon  the 
record  of  the  proceedings,  apud  acta^  by  the  clerk  of  the  court;  and  when  en- 
tered, it  takes  effect  in  the  same  manner  by  relation  back  as  if  entered  in  open 
court  upon  the  record  when  the  sentence  was  pronounced.  If  no  appeal  is 
taken  in  either  of  these  ways  within  the  proper  period,  and  the  district  court 
is  adjourned  without  day,  then  it  is  understood  that  the  party  waives  anv 
appeal,  and  the  court  proceeds  to  execute  its  decree;  and  no  appeal  subse- 
quently taken  by  the  party,  even  if  offered  or  entered  before  the  next  term  of 
the  circuit  court,  is  understood  to  possess  any  validity;  but  it  is  treated  as  a 
mere  nullity.  Such,  at  least,  has  baen  the  invariable  practice  in  this  circuit; 
and  it  was  fully  recognized  and  enforced  in  the  case  of  Norton  v.  Eich,  3 
Mason,  443.  And  it  appears  to  me  that  the  practice  is  settled  upon  true  prin- 
ciples; for,  otherwise,  the  execution  of  the  decree  of  the  district  court  would 
be  suspended  until  after  the  next  circuit  court,  or  the  objects  of  the  appeal 
might  be  in  a  great  measure  defeated  by  the  total  or  partial  execution  of  it. 
Be  this  as  it  may,  I  have  no  doubt  whatsoever  of  the  authority  of  the  district 
court  to  prescribe  by  its  rulas  the  term  wherein  appeals  shall  be  entered,  and 

that  the  parties  would  be  bound  by  the  limitation  prescribed  by  those  rules. 
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§  1 33 1.  A  motion  to  compd  the  clerk  to  enter  the  allowance  of  an  appeal  will 
not  he  granted  when  iio  appeal  ha>B  heen  ffranled. 

In  the  present  case  a  motion  for  a  mandamus  to  direct  the  clerk  to  enter  the 
appeal,  as  allowed  by  the  district  judge,  is  founded  upon  a  total  mistake  of  the 
true  state  of  the  facts  and  the  remedial  justice  to  which  the  libelants  would 
be  entitled.  There  is  no  proof  whatever  that  th§  district  judge  allowed  the 
appeal  on  the  morning  after  the  final  adjournment  of  the  court,  or  at  any  time 
afterwards.  He  disclaims  it  in  open  court,  and  we  have  the  fullest  authority 
that  he  never  gave  any  directions  to  the  clerk  to  'enter  or  allow  the  appeal,  and 
that  he  never  approved  any  bond  or  security  offered  by  the  libelants  for  the 
purpose  of  obtaining  an  appeal.  If  the  libelants  were  entitled  to  have  the  ap- 
peal allowed  and  entered  after  the  adjournment  of  court  upon  the  application 
made  the  next  morning,  or  at  any  time  afterwards  before  the  next  term  of  the 
circuit  court,  and  the  district  judge  refused  it,  the  proper  application  should 
have  been  by  a  petition  to  this  court  for  a  inandamvs  to  be  addressed  to  him 
(and  not  to  the  clerk)  to  allow  .the  appeal.  The  whole  proceeding,  on  the  part 
of  the  libelants,  has  been  in  this  respect  as  irregular  and  incorrect  as  it  well 
could  be. 

But,  waiving  all  minor  considerations  of  this  sort,  the  real  and  substantial 
question  before  the  court  is  whether  the  district  judge  had  authority  to  allow 
the  appeal  after  the  final  adjournment  of  the  court,  supposing  the  claim  to  have 
been  made  while  the  court  was  in  session,  to  have  such  an  appeal  entered  or  a 
reasonable  time  allowed  for  perfecting  it.  As  a  general  question,  supposing 
the  decree  to  have  been  drawn  out  at  large  and  fully  enrolled  or  entered  upon 
the  records  of  the  court,  I  have  no  doubt,  upon  the  authority  of  Norton  v. 
Kich,  3  Mason,  443.  and  upon  the  principles  above  stated,  that  he  had  no  such 
authority.  .And  whatever  might  be  the  mistake  of  the  libelants  as  to  the 
nature  and  operation  of  the  decree,  it  would  have  been  final  and  obligatory  upon 
them  in  this  form  of  seeking  redress.  There  could  be  no  appeal,  and  the  mode 
of  redress  must  have  been,  if  any,  by  another  proceeding,  by  a  libel  of  review 
in  the  nature  of  a  bill  of  review  or  in  the  nature  of  a  rehearing,  which  I  shall 
presently  have  occasion  to  consider. 

§  1332.  Until  a  formal  decree  is  entered  a  party  is  not  hound  to  enter  an  ap- 
peal; hut  the  court  Tnay  grant  a  rehearing,  - 

But  I  understand  it  to  be  admitted  on  all  sides  at  the  argument  that  the  de- 
cree of  the  district  judge  was  not,  in  fact,  drawn  out  or  entered  upon  the  rec- 
ords before  the  final  adjournment  of  the  court ;  that  he  merely  expressed  the 
heads  and  grounds  of  his  opinion;  and  that  the  decree  was  afterwards  formally 
4rawn  up  and  entered  upon  the  records  as  of  the  term,  in  conformity  to  his 
minutes  and  by  his  express  sanction.  It  seems  to  ilie  that,  until  a  formal  decree 
was  entered,  the  party  was  not  bound  to  enter  any  appeal.  He  was  not  bound 
by  the  mere  minutes,  but  was  at  liberty  to  apply  to  the  district  judge  to  vary 
his  minutes  and  correct  any  errors,  before  the  final  entry  of  the  formal  decree. 
Nor  can  I  entertain  any  doubt  that  the  district  judge  was,  under  such  circum- 
stances, at  full  liberty  to  rehear  the  cause,  for  the  purpose  of  varying  his 
minutes,  and  correcting  any  mistakes  made  by  the  parties  in  relation  to  the 
nature  and  operation  of  his  decree.  Indeed,  by  the  general  practice  in  this 
circuit,  the  decrees  and  decretal  orders  of  the  circuit  court,  if  they  contain  any- 
thing more  than  a  mere  aflBrmance  of  the  decree  of  the  district  court,  or  su 
formal  dismissal  of  the  suit,  are  always  submitted  to  the  court  upon  a  written 
draft,  and  varied  and  corrected  and  amended  by  the  court  upon  the  suggestion 
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'  of  the  parties,  as  well  as  upon  its  own  mere  motion,  and  in  vacation  as  well  as 
in  terra.  It  is  usual,  I  believe,  in  the  district  court  in  Massachusetts,  after  an 
opinion  has  been  pronounced  upon  the  case,  to  give  time  to  the  parties  to  draw 
up  the  final  decree,  and  to  add  to  and  vary  the  original  minutes  upon  the  sug- 
gestions of  counsel,  or  upon  the  farther  reflections  of  the  court.  And  no  appeal 
is  ever  entered,  until  after  such  a  formal  decree  has  been  promulgated  and  en- 
tered on  record.  In  this  view  of  the  actual  posture  of  the  case,  it  seems  to  me 
"  that  it  was  not  competent  for  the  district  court  to  direct  the  formal  decree  to 
be  entered  in  vacation,  as  of  the  preceding  term,  without  at  the  same  time 
giving  notice  to  the  parties,  and  submitting  the  decree  to  their  examination, 
and  allowing  some  opportunity  to  them,  either  to  rehear  the  cause  in  the  dis- 
cretion of  the  court,  or  to  enter  an  appeal.  In  this  view  of  the  matter,  it 
strikes  me  that  the  district  judge  was  at  full  liberty,  when  applied  to  on  the 
morning  after  the  adjournment,  either  to  have  reheard  the  cause  or  to  have 
allowed  the  appeal ;  since  the  decree  had  not  been  drawn  out  and  entered  on 
record  during  the  term.  He  might  have  adopted  either  course,  but  he  could 
not  properly  refuse  both.  He  might  have  suspended  all  the  proceedings  and 
entry  of  the  decree,  and  have  reheard  the  cause  at  the  next  regular  term  of  the 
district  court,  as  unfinished  business,  or  he  might  have  allowed  the  appeal  to 
the  next  circuit  court.  I  am  sure  that  my  learned  brother  (the  district  judge) 
would  have  eagerly  embraced  the  opportunity  of  re-examining  the  case,  or  of 
allowing  the  appeal,  if  he  had  not  felt  extreme  doubts  as  to  his  authority  and 
jurisdiction  so  to  act.^  Nor  do  I  wonder  at  his  doubts  in  a  case  of  so  much 
novelty,  where  there  was  no  definite  precedent  to  guide  or  to  aid  his  judgment. 
§  1333.  Power  of  a  court  of  admiralty  to  grant  a  rehearing. 
And  this  leads  me  to  the  consideration  of  the  other  question,  arising  upon 
the  petition  for  a  libel  of  review  in  the  nature  of  a  rehearing.  That  it  is  com- 
petent for  a  court  of  admiralty  to  rehear  a  cause  after  a  decree  has  been  pro-r 
nounced,  pending  the  terra,  and  before  the  proceedings  have  been  fully  enrolled 
or  drawn  up  and  entered  on  the  record,  I  confess  I  do  not  entertain  the  slightest 
doubt.  It  was  well  remarked  by  Lord  Stowell,  in  the  case  of  The  Fortitudo,  2 
Dodson  Adm.,  70,  cited  at  the  bar,  that  the  court  "  might,  perhaps,  within  the 
limits  of  that  very  extended  equity  which  it  is  in  the  habit  of  exercising,  deem 
it  not  improper  in  some  cases  to  suffer  a  cause  to  be  reopened.  But  it  certainly 
would  not  do  so,  unless  there  existed  very  strong  reasons  to  show  the  propriety 
of  the  measure."  He  added,  what  is  very  pertinent  in  the  present  case,  "  that 
mere  negligence  or  oversight  would  not  be  sufficient  ground  for  such  an  extra- 
ordinary interposition  of  the  authority  of  the  court.  A  direct  case  of  fraud,  or 
something  equivalent  to  it,  must  be  made  out  before  such  a  step  should*  be 
taken.  His  lordship  was  here  speaking  of  a  case  where  all  the  proceedings  had 
been  voluntarily  withdrawn  and  abandoned  by  the  party  before  any  decree ; 
and  perhaps  the  latter  part  of  his  language  ought  to  be  limited  to  such  a  case. 
I  own  that  I  should  have  great  difficulty  in  holding  to  this  doctrine  in  the  full 
extent  of  the  language  in  which  it  is  stated.  If  there  has  been  a  manifest 
mistake,  going  substantially  to  the  merits,  even  with  some  slight  ingredients 
of  negligence  on  that  side,  and  without  any  circumstances  of  fraud  on  the 
other  side,  I  should  be  much  inclined  to  direct  a  rehearing  during  the  same 
term,  while  the  proceedings  are  in  paper,  and  the  decree  remains  unexecuted. 

But  I  am  not  aware  that,  after  the  decree  has  been  enrolled  or  entered  on 
record,  and  the  term  has  passed,  that  any  court  of  admiralty,  at  least  in  this 
country,  has  ever  entertained  an  application  for  a  rehearing.     In  the  high 
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court  of  prize  commissioners  in  England,  it  is  said  to  be  the  practice  never  to 
rescind  a  decree  after  it  has  passed,  or  to  open  the  subject  anew.  It  has  been 
suggested  that  the  court  would  not  do  it  even  when  a  fraud  had  been  prac- 
ticed. But,  at  the  same  time,  it  was  by  implication  admitted  that  another 
mode  of  redress  might  be  adopted,  meaning,  I  suppose,  that  a  libel  in  the  nature 
of  a  bill  of  review  in  equity  might  be  sustained,  for  the  purpose  of  bringing 
the  matter  either  before  the  appellate  court,  or  before  the  court  in  which  the 
original  decree  was  pronounced.  I  allude  to  the  case  of  The  Elizabeth  and  the 
Geheimrath,  report^  in  2  Acton,  57,  58,  note.  But  see  The  Flora,  1  Hagg. 
Adm.,  298,  304:,  and  The  Elizabeth,  2  Acton,  57,  58.  See.  also.  Palmer's  Prac- 
tice of  the  House  of  Lords,  on  Appeals  and  Writs  of  Error,  Introduction,  pp.  50 
to  69.  In  the  case  of  Hudson  v.  Guestier,  7  Cranch,  1,  the  supreme  court  held 
that  a  case  could  not  be  reheard  after  the  term  in  which  it  had  been  originally 
decided ;  and  this  rule  has  ever  since  been  constantly  adhered  to.  Whiting 
V.  Bank  of  United  States,  13  Pet.,  6,  13. 

But  this  is  very  diflFerent  from  saying  that  there  may  not  be  a  libel  in  the 
nature  of  a  bill  of  review.  Commissions  of  review  are  sometimes  granted 
in  England  to  review  the  decrees  of  the  appellate  courts  in  ecclesiastical  causes, 
and  also  in  admiralty  causes  of  civil  and  maritime  jurisdiction,  as  contradistin- 
guished from  causes  of  prize.  But  such  commissions  are  not  matter  of  right, 
but  are  granted  as  matter  of  favor  and  discretion,  or,  as  the  phrase  is,  of  the 
grace  and  benignity  of  the  crown,  upon  the  advice  of  the  lord  chancellor. 
This  was  so  held  in  Matthews  v.  Warner,  4  Ves.,  186,  and  Eagleston&  Coven- 
try V.  Kingston,  8  Ves.,  439,  465,  469,  481.  In  such  commissions  of  review,  it 
does  not  seem  beyond  the  proper  functions  of  the  court  in  granting  them  to  allow 
new  pleas  and  proofs ;  and  so  in  fact  Lord  Eldon  seems  to  have  thought  it  in 
Eagleston  &  Coventry  v.  Kingston,  8  Ves.,  439,  463,  2.  I  am  not  aware,  how- 
ever, that  any  such  prerogative  right  to  issue  a  commission  of  review  has  ever 
been  recognized  in  America.  If  the  object  is  attainable  at  all,  it  must  be  (as  it 
seems  to  me)  by  a  libel  in  the  nature  of  a  bill  of  review  in  equity,  addressed 
to  the  proper  court  having  possession  of  the  cause. 

If  a  libel,  in  the  nature  of  a  bill  of  review  in  equity,  would  lie  after  a  final 
decree  in  the  admiralty,  it  seems  to  me  that  it  ought  properly  to  be  governed 
by  the  same  rules  and  principles  which  regulate  that  proceeding  in  courts  of 
equity,  as  well  from  their  intristio  propriety  and  reasonableness  as  from  the 
consideration  that  the  bill  of  review  had  its  origin  in  the  civil  and  canon  law, 
from  which  the  court  of  admiralty  derives  its  own  practice  and  modes  of  pro- 
ceeding. This  is  sufficiently  apparent  from  what  is  stated  by  Lord  Chief  Baron 
Gilbert  in  his  Forum  Romanum,ch.  X,  pp.  182, 183,  an  extract  from  which  will 
be  found  in  Story's  Eq.  PL,  §  403,  note  (4),  2d  ed.  That  extract  is  also  impor- 
tant for  another  purpose ;  for  it  shows  that  while  interlocutory  sentences  are 
always  alterable  before  a  definite  sentence  is  pronounced,  the  definite  sentence 
must  always  be  in  writing,  and  signed  by  the  judge;  and  after  it  is  so 
signed,  it  cannot  be  altered ;  but  it  properly  becomes  a  matter  of  appeal.  It 
thus  affords  an  indirect  confirmation  of  what  has  already  been  stated,  that 
the  minutes  of  a  decree  before  it  is  drawn  out  at  large  (for  it  is  not  always 
signed  by  the  judge  in  our  practice)  are  always  open  to  alteration;  but  the  de- 
cree so  drawn  out,  after  it  is  approved  and  enrolled,  is  not,  after  the  term  is 
passed,  open  to  be  reheard.  For  every  decree  is  treated,  after  it  has  been  ap- 
proved, as  enrolled  of  the  term  at  which  it  passed. 

But  to  return.     One  of  the  settled  rules  m  regard  to  a  bill  of  review,  and 
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bills  ia  the  nature  of  review  in  equity,  is,  that  they  will  lie  only  for  errors  of 
law  apparent  on  the  face  of  the  proceedings,  or  for  newly  discovered  facts- 
material  to  the  rights  of  the  party,  of  which  he  could  not  avail  himself  at  the 
time  of  pronouncing  the  original  decree.  If  the  facts  were  known,  and  might 
have  been  used  at  the  time  of  the  decree,  or  if,  though  not  known,  they  might 
have  been  known  by  the  exercise  of  reasonable  diligence  on  the  part  of  the 
party  applying  for  the  review,  the  court  will  refuse  it;  for  bills  of  review  upon 
new  discovered  facts  are  not  matters  of  right,  but  rest  in  the  sound  discretion 
of  the  court.  See  Story  Eq.  PI.,  §§  412-419;  also  Gault  v.  Candalers,  Bee 
Adm.,  64.  Now,  it  is  unquestionably  true,  that,  in  the  present  case,  the  mat- 
ters relied  on  for  a  review  were  well  known  to  the  libelants  at  the  time  of  pro- 
nouncing the  original  decree,  and  there  was  great  negligence  in  not  then 
bringing  them  before  the  court. 

Assuming  that  there  was  a  definite  decree,  which  was  not  appealed  from  by  the 
mistake  and  misunderstanding  of  the  libelants  of  the  extent  and  operation  of 
that  decree,  I  do  not  well  see  how  a  libel  of  review  would  have  helped  the 
matter;  since  it  would  not  fall  within  any  of  the  ordinary  rules  applicable  to 
bills  of  review.  And  if  the  district  judge  had  entertained  the  petition,  and 
decided  against  the  relief  prayed,  and  refused  to  review  the  original  decree 
upon  the  merits,  as  the  allowance  or  disallowance  of  it  was  a  matter  of  dis- 
cretion, and  not  of  right,  I  do  not  well  see  how  an  apppeal  would  have  lain 
from  a  decree  dismissing  the  petition  to  this  court.  For,  in  matters  of  dis- 
cretion, the  judgment  of  the  district  judge  would  not  be  subject  to  the  revising 
authority  of  this  court  in  the  exercise  of  its  appellate  jurisdiction.  The  diffi- 
culty is,  that  the  district  judge,  instead  of  hearing  the  petition  upon  its  merits, 
dismissed  it  for  want  of  jurisdiction;  and  if  he  possessed  jurisdiction,  then  it 
might  become  the  proper  duty  of  this  court  to  reverse  that  decree  of  dismissal, 
and  to  remand  the  cause  to  the  district  court  for  further  proceedings;  since,  if 
the  district  judge  had  jurisdiction,  it  is  by  no  means  certain,  taking  all  the  cir- 
cumstances together,  that  he  might  not,  in  the  exercise  of  his  discretion,  have 
varied  his  original  decree;  and  then  the  respondents  might  have  brought  up 
the  whole  proceedings  before  this  court  by  appeal.  The  question,  therefore, 
whether  the  district  court  does  possess  any  jurisdiction  by  a  bill  of  review,  or 
otherwise,  after  the  term  has  passed,  is  directly  presented  for  the  consideration 
of  this  court.  I  have  not  been  able  wholly  to  satisfy  my  own  mind  upon 
this  point.  But  upon  the  most  careful  reflection  which  I  have  been  able  to 
bestow  upon  it,  the  result  to  which  I  have  brought  my  mind  is,  that  if  the 
district  court  has  a  right  to  entertain  a  libel  of  review  in  any  case,  it  must  be 
limited  to  very  special  cases,  and  either  where  no  appeal  by  law  lies,  because 
the  matter  is  less  in  value  than  is  required  by  law  to  justify  an  appeal,  or  the 
proper  time  for  any  appeal  is  passed,  and  the  decree  remains  unexecuted ;  or 
where  there  is  clear  error  in  matter  at  law ;  or,  if  not,  where  the  decree  has 
been  obtained  by  fraud ;  or  where  new  facts,  changing  the  entire  merits,  have 
been  discovered  since  the  decree  was  passed,  and  there  has  been  not  only  the 
highest  good  faith  (vherrima  fides )^  but  also  the  highest  diligence  and  an  en- 
tire absence  of  just  imputations  of  negligence ;  and,  finally,  where  the  princi- 
ples of  justice  and  equity  require  such  an  interference  to  prevent  a  manifest 
wrong.  Farther  than  this  I  am  not  prepared  to  go ;  and  I  may  say  that,  with  my 
present  impressions,  I  should  go  thus  far  with  some  hesitation  and  pause  at 
every  step. 

But  I  am  spared  the  necessity  of  positively  deciding  this  point  by  the  actual 
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posture  of  the  present  case.  It  appears  to  me  that  in  no  just  sense  can  the 
original  decree  in  this  case  be  deemed  a  final  or  definitive  decree.  At  most  it 
is  but  an  interlocutory  decree,  partaking  of  the  character  of  a  final  decree.  I 
agree  that  there  are  cases  in  which  either  party  may  appeal  from  an  interlocu- 
tory decree,  having  the  effect  of  a  final  decree.  Thus,  for  example,  if  upon  a 
bill  to  foreclose  a  mortgage  there  is  a  decree  for  a  sale  of  the  mortgaged  prem- 
ises, although  the  decree  is  but  interlocutory,  and  the  sale  is  not  perfected,  yet, 
inasmuch  as  it  has  the  effect  of  a  final  decree  upon  the  rights  of  the  mortgagor, 
he  may  appeal  from  it  before  such  sale.  So  it  was  decided  by  the  supreme 
court  in  Eay  v.  Law,  3  Cranch,  179.  But  although  a  party,  injured  by  such  a 
decree,  may  appeal  before  the  definitive  decree  is  entered,  and  the  whole 
proceedings  are  closed  under  it,  yet  it  does  not  follow  that'  he  is  bound  so  to 
do;  and  may  not  lie  by,  and  appeal  after  the  definitive  decree.  On  the.  con- 
trary, as  I  understand  the  law,  he  has  an  election  to  pursue  the  one  course  or 
the  other.  Now,  in  the  present  case,  it  is  impossible  to  consider  the  original 
decree  as  final  between  the  parties,  as  to  all  the  matters  in  controversy.  It  was 
interlocutory  in  its  character  for  many  purposes.  It  directed  the  charges  and 
expenses  of  keeping  and  selling  the  property,  and  the  fees  and  charges  of  the 
officers  of  the  court,  to  be  first  deducted  from  the  proceeds  of  the  sale.  Now, 
the  exact  amount  of  these  charges,  expenses  and  fees  were  not  ascertained, 
and  were  necessarily  open  to  further  future  inquiry,  and  might  become 
matters  of  controversy  between  the  parties,  upon  which  they  might  have  a 
right  to  take  the  opinion  of  the  court.  Indeed,  it  was  indispensable  that  this 
should  be  done,  before  it  could  be  ascertained  what  the  moiety  of  the  salvors 
would  be  in  pecuiiia  numerata.  And  then,  again,  the  sums  belonging  to  the 
distributive  shares  of  each  salvor  remained  to  be  ascertained,  and  awarded  to 
him  severally,  in  his  own  proper  name;  for,  until  that  should  be  done,  he  could 
not  know  what  his  own  particular  share  was,  and  whether  he  was  aggrieved  or 
not  by  the  decree,  not  only  as  to  the  salvage  in  general,  but  as  to  his  particular 
share  thereof,  so  as  to  institute  an  appeal  severally,  and  for  his  own  interest. 
Thus,  for  example,  until  the  share  of  each  salvor  was  specifically  ascertained, 
it  would  be  impossible  to  say  whether  the  sum  in  controversy  between  him 
and  any  co-salvor,  or  the  claimants,  was  enough  to  found  the  appellate  jurisdic- 
tion of  this  court.  It  was  indispensable,  therefore,  that  the  whole  matter 
should  have  been  referred  to  a  master  or  auditor,  to  take  an  account,  and  ascer- 
tain the  sums  due  to  all  parties  according  to  the  principles  of  the  original 
decree;  and  for  that  purpose  to  hear  all  the  parties,  and  make  a  report  to  the 
court.  Such  a  report,  when  made,  would  be  open  to  contestation  by  any  of 
the  parties  in  interest ;  and  until  confirmed  by  the  court,  there  would  not  be  a 
sufficient  basis  on  which  to  found  a  final  decree,  absolute  in  its  nature,  upon  all 
the  rights  of  all  the  parties. 

It  seems  to  me,  therefore,  that  the  district  judge  had  a  clear  remaining  juris- 
diction in  the  premises  for  this  purpose;  that  the  original  decree  was  not  so 
final  as  without  an  appeal  to  supersede  the  necessity  of  further  proceedings ; 
and  consequently,  that  as  the  original  cause  has  never  been  wholly  removed 
from  his  jurisdiction  by  any  appeal,  he  is  at  liberty  to  rehear  it,  and  to  vary  or 
modify  that  decree,  and  is  bound  to  go  on  and  perfect  it  by  an  absolute  defin- 
itive decree.  When  such  a  decree  shall  be  rendered  by  him,  if  unsatisfactory 
to  any  of  the  parties,  it  will  of  course  be  open  to  appeal  under  the  usual  cir- 
cumstances. My  judgment,  therefore,  is,  that  the  decree  of  the  district  court 
on  the  petition  ought  to  be  reversed ;  and,  as  all  the  proper  materials  are  not 
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now  before  this  court  to  enable  it  to  act  definitely  upon  the  whole  rights  of  the 
parties,  that  the  case  ought  to  be  remanded  to  the  district  court  for  further 
proceedings.  If  the  parties,  with  a  view  to  prevent  further  delay,  shall  agree 
that  the  original  cause  shall  be  deemed  to  stand,  before  this  court,  as  if  an  ap- 
peal had  been  originally  entered,  and  allowed  in  the  district  court,  I  shall 
have  no  difficulty  in  acting  upon  such  an  agreement,  instead  of  remanding  the 
cause.  Otherwise  a  special  mandate  will  be  sent  with  the  cause  to  the  district 
court. 

THE  ORIENTAI4. 
(CSrcuit  Court  for  Ohio:  2  FUppin,  87-49.    1877.) 

Opinion  by  Swayne,  J. 

Statement  op  Facts. —  This  is  a  motion  to  dismiss  an  appeal  in  admiralty, 
upon  the  ground  that  the  appeal  was  not  taken  in  time.  In  other  words,  that 
it  was  not  taken  to  the  term  of  the  circuit  court  next  succeeding  the  term  of 
the  district  court  at  which  the  decree  was  rendered.  The  decree  was  rendered 
by  the  district  court  at  the  January  term,  to  wit,  on  the  23d  of  February,  1876, 
and  that  term  closed  on  the  first  Monday  in  April,  1876.  The  then  next  term 
of  the  circuit  court  began  on  the  first  Tuesday  in  April,  1876.  The  appeal  was 
taken  January  12,  1877,  to  the  April  term,  1877,  of  the  circuit  court.  That  is, 
to  the  fourth  term,  and  not  to  the  fir^t  term,  there  being  three  intervening 
terms.  The  statutes  in  this  connection,  which  it  is  necessary  to  consider,  are, 
first,  the  act  of  1789,  section  21,  which  is  as  follows:  "  From  final  decrees  in  a 
district  court  in  causes  of  admiralty  and  maritime  jurisdiction,  where  the  matter 
in  dispute  exceeds  the  sum  or  value  of  $300,  exclusive  of  costs,  an  appeal  shall 
be  allowed  to  the  next  circuit  court  tp  be  held  in  such  district." 

§  1324.  TtTne  of  taking  appeals  in  admiralty  under  the  acts  of  1789. 

Under  that  provision  it  has  been  held  that  appeals  from  the  district  court  in 
such  cases  were  properly  entered  at  the  term  of  the  circuit  court  begun  next 
after  the  entry  of  the  decree  of  the  district  court,  although  the  term  of  the  dis- 
trict court,  during  which  the  decree  was  entered,  had  not  been  ended  when  the 
term  of  the  circuit  court  was  begun.  In  the  United  States  v.  Certain  Hogs- 
heads of  Molasses,  1  Curtis,  276,  it  was  held  further  that  if  an  appeal  be  not 
taken  to  the  term  of  the  circuit  court  held  next  after  the  term  of  the  district 
court  at  which  the  decree  was  entered,  the  right  to  appeal  is  lost,  and  that  ends 
the  case,  so  far  as  the  question  of  appeal  is  concerned.     2  Curtis,  236. 

§  1 325.  y/nder  the  act  of  1803, 

The  next  act  to  be  considered  —  as  it  regards  the  question  under  considera- 
tion —  is  the  act  of  1803,  section  2,  the  language  of  which  is  more  comprehen- 
sive than  in  the  act  of  1789.  That  act  is  confined  expressly  to  decrees  of 
admiralty.  The  language  of  the  act  of  1803  is:  "  From  all  final  judgments  or 
decrees  in  any  of  the  district  courts  of  the  United  States,  an  appeal,  where  the 
matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum  or  value  of  §50  "  (re- 
ducing the  amount  of  $300,  required  in  the  act  of  1789,  to  the  sum  of  $50), 
"shall  be  allowed  to  the  circuit  court  next  to  be  holden  in  the  district  where 
such  final  judgment  or  judgments,  decree  or  decrees,  may  be  rendered,"  etc. 
Under  this  provision  it  was  held,  also,  in  Montgomery  v.  Henry  et  al,^  1  DalL, 
50;  3  Mason,  442,  and  United  States  v.  Ilaynes  et  al,^  2  McL.,  155,  that  the 
appeal  must  be  taken  to  the  next  term  of  the  circuit  court  succeeding  the  term 
of  the  district  court  during  which  the  decree  was  rendered,  and  that  it  cannot 

be  taken  subsequently.    It  will  be  observed  —  a  matter  to  which  I  have  ad- 
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verted  already  —  that  the  language  of  the  second  section  of  the  act  of  1803  is 
much  larger  than  the  corresponding  language  in  the  act  of  1789.  Yet  it  has 
been  held  by  the  supreme  court  of  the  United  States,  that  notwithstanding  the 
generality  of  the  terms  in  this  act,  it  made  no  alteration  in  the  law  of  1789  as 
it  respects  appeals  to  the  circuit  court,  except  in  reducing  the  sum  or  matter  in 
controversy  to  $50,  on  which  such  appeals  may  be  allowed.  The  words,  "  all 
final  judgments  or  decrees,"  refer  to  judgments  or  decrees  in  causes  of  admi- 
ralty and  maritime  jurisdiction,  and  in  such  causes  only  has  this  act  authorized 
an  appeal  from  the  district  court  to  the  circuit  court.  United  States  v.  Xourse, 
6  Pet.,  496;  United  States  v.  Haynes  et  al,,  2  McL.,  155,  and  Montgomery  v. 
Henry  et  aLj  1  DalL,  50. 

§  1326.  effect  of  the  act  of  1872. 

So  stood  the  law  of  the  United  States,  and  such  were  the  adjudications  from 
the  passage  of  the  first  judiciary  act  of  1789  on  the  subject,  till  the  passage 
of  the  act  of  June  1,  1872.  The  second  section  of  that  act,  or  so  much  of  it 
as  is  necessary  to  be  considered  in  this  connection,  and  which,  it  is  claimed, 
abrogates  or  repeals  the  provision,  which  has  been  read,  of  the  act  of  1803, 
which  was  a  re-enactment  —  as  before  stated  —  of  the  provision  on  that  subject 
of  the  act  of  1789,  and  substitutes,  as  it  is  claimed,  one  year  for  the  time  pre- 
scribed by  those  acts  for  the  taking  of  appeals  in  admiralty  from  the  district 
court  to  the  circuit  court,  after  regulating  appeals  from  the  circuit  court  to  the 
supreme  court  of  the  United  States,  proceeds  as  follows:  *'No  judgment,  do- 
oree  or  order  of  a  district  court,  rendered  after  this  act  shall  take  effect,  shall 
be  reviewed  by  a  circuit  court  of  the  United  States,  upon  like  process  or  ap- 
,  peal,  unless  the  process  is  sued  out,  or  the  appeal  taken,  within  one  year  after 
the  entry  of  the  judgment,  decree  or  order  sought  to  be  reviewed.  Provid^d^ 
that  where  a  party  entitled  to  prosecute  a*writ  of  error,  or  to  take  an  appeal, 
is  an  infant,  or  non  compos  tnentiSj  or  imprisoned,  such  writ  of  error  may  be 
prosecuted,  or  such  appeal  may  be  taken  within  the  period  above  designated, 
after  the  entry  of  the  judgment,  decree  or  order,  exclusive  of  the  time  of  such 
disability." 

Now,  to  see  the  proposition  which  is  presented  in  its  true  light,  it  is  necessary 
to  recur  to  the  provision  already  adverted  to  in  the  act  of  1789,  and  in  the  act 
of  1803,  upon  this  subject,  and  then  to  consider  the  change  which  it  is  claimed 
this  act  of  1872  makes  in  the  pre-existing  law  as  to  the  time  within  which  ap- 
peals in  admiralty  from  the  district  court  to  the  circuit  court  are  proper  to  be 
made.  As  before  remarked,  the  act  of  1789  required  such  appeals  to  be  taken  to 
the  next  term  of  the  circuit  court.  That  provision  remained  untouched  from 
1789  to  1803,  and  then,  although  the  language  employed  is  broader,  yet  accord- 
ing to  the  interpretation  given  to  it  by  the  supreme  court  in  6  Pet.,  496,  the  act 
of  1803  simply  re-enacted,  without  any  change,  the  provision  on  that  subject 
of  the  judiciary  act  of  1789.  That  provision  remained  in  force  from  1789  to 
1872.  This  is  unquestionably  so.  It  has  not  been  controverted  in  the  argu- 
ment which  has  been  submitted  to  this  court. 

It  is  claimed  that  by  this  act  of  1872,  in  the  first  place,  the  time  to  appeal 
in  the  class  of  cases  to  which  the  one  under  consideration  belongs,  was  ex- 
tended to  the  period  of  one  year.  No  matter  how  small,  or  what  the  circum- 
stances of  the  case  may  be,  a  party,  instead  of  being  required  by  way  of 
hastening  the  progress  of  the  case  to  its  final  determination,  as  was  required  by 
its  previous  laws,  might  rest  perfectly  quiet  for  the  period  of  one  year.  In  the 
next  place,  it  is  equally  clear,  in  the  event  of  that  interpretation  being  adopted; 
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that  in  the  event  the  party  entitled  to  an  appeal  Were  "  an  infant,  or  non  com- 
pos mentis^  or  imprisoned,  such  appeal  might  be  taken  within  the  periods  desig 
nated  after  the  entry  of  the  judgment,  exclusive  of  the  term  of  such  disability." 
That  is  to  say,  if  there  were  a  devolution  of  the  right  of  appeal  upon  an  infant 
in  the  progress  of  the  litigation,  or  if  an  infant  were  a  party  ah  origine  and  en- 
titled to  an  appeal,  or  a  person  non  compos  mentis  were  entitled  to  an  appeal  in 
any  way,  or  a  person  imprisoned ;  the  infant,  it  is  obvious,  under  that  construc- 
tion of  the  statute,  would  be  entitled  to  twenty-one  years,  besides  the  year 
allowed  to  a  person  under  no  disability,  less  the  day  of  his  birth ;  and  if  a  per- 
son entitled  to  an  appeal  should  be  insane  and  continue  so  for  fifty  or  sixty 
years,  upon  being  restored  to  sanity,  no  matter  when,  he  might  take  an  appeal, 
and  so,  too,  the  imprisoned.  This  would  be  the  necessary  consequence  of  that 
construction  of  the  intendment. 

§  1327.  Repeals  ly  implication  must  clearly  appear. 

Now,  as  adverse  to  th^  proposition  contended -for,  independent  of  these  con- 
siderations, it  is  to.  be  remarked  that  this  provision  of  the  act  of  1872  does  not 
repeal  the  provision  in  question  of  the  act  of  1803.  There  is  no  language  in 
the  act  —  nothing  explicit  — to  that  effect.  If  there  is  any  such  repeal,  it  is  a  re- 
peal by  implication,  and  the  rule  of  law  is,  that,  where  a  repeal  by  implication 
is  claimed,  the  conflict  and  repugnancy  between  the  earlier  and  later  statutes  — 
the  later  working  such  alleged  repeal  —  must  be  so  clear  and  palpable,  and  so 
irreconcilable,  as  to  leave  no  room  for  a  reasonable  doubt  that  it  was  the  in- 
tendment of  the  legislative  mind  in  enacting  the  latter  law  to  repeal  the 
former.  I  am  of  the  opinion  that  this  is  not  such  a  conflict  and  that  this  case 
is  not  within  that  character.  But  this  act  of  1872  was  itself  repealed  by  the* 
Eevised  Statutes  of  the  United  States.  It  contained  substantially  both  the  pro- 
vision in  question  of  the*  re-enactin^act  of  1803,  and  also  of  the  act  of  1872, 
which  is  relied  upon  to  have  wrought  the  effect  here  insisted. 

§  1328.  Effect  of  the  re-enactinent  of  a  prior  act  hy  a  later  one. 

In  turning  to  the  provisions  of  the  Eevised  Statutes  in  this  connection,  they 
will  be  found  as  follows:  Section  631.  "From  all  final  decrees  of  a  district 
court  in  causes  of  equity  or  of  admiralty  and  maritime  jurisdiction,  except  prize 
causes,  where  the  matter  in  dispute  exceeds  the  sum  or  value  of  $50,  exclusive 
of  costs,  an  appeal  shall  be  allowed  to  the  circuit  court  next  to  be  held  in  such 
district,  and  such  circuit  court  is  required  to  receive,  hear  and  determine  such 
appeal."  Here  for  the  first  time  equity  cases,  to  be  appealed  from  the  district 
court  to  the  circuit  court,  are  placed  upon  the  same  footing  with  decrees  in  ad- 
miralty, and  that  is  the  only  departure  in  this  act  from  the  act  of  1803 ;  other- 
wise the  language  is  substantially  the  same.  And  it  is  a  well  settled  rule  of 
interpretation  (see  2  Hill,  702;  24  Wend.,  47),  that  where  a  prior  act  is  abro- 
gated by  a  later  one,  and  the  prior  one  is  re-enacted  by  the  later  one,  unless 
there  be  a  very  material  change  in  the  language,  such  as  to  exclude  the  reason- 
able construction  that  the  subsequent  act  was  intended  merely  to  be  put  in 
sabstitution  for  or  take  the  place  of  the  prior  act,  it  is  to  be  held  still  to  be  sub- 
stantially the  same  law.  That  rule  applies  here.  For  all  the  purposes  of  this 
case,  this  second  section  of  the  act  of  1872  must  be  simply  a  re-enactment  of 
the  provision  upon  the  same  subject  of  the  act  of  1803. 

§  1329.  Appeals  in  admiralty  must  be  taken  to  the  next  term  of  the  circuit 
court. 

Further,  in  this  connection,  the  meaning  of  the  terms,  "  an  appeal  shall  be 

allowed  to  the  circuit  court  next  to  be  held  in  such  district/'  has  been  settled 

947 


g  1330.  APPEALS  AND  WRITS  OF  ERROR. 

by  repeated  adjadications.  As  that  language  was  found  in  the  act  of  1789  and 
also  in  the  act  of  1803,  they  must  necessarily  be  held  on  authority  as  well  as 
reason  to  have  the  same  meaning.  Then  here  is  this  provision  in  the  Revised 
Statutes,  clear  and  explicit,  viewed  from  any  standpoint,  and  in  any  light,  leav- 
ing no  room  for  doubt  that  congress  by  this  act  required,  as  it  had  required  by 
the  act  of  1789,  and  again  by  the  act  of  1803,  that  appeals  in  this  class  of 
causes  —  that  is,  appeals  in  admiralty  from  the  district  court  to  the  circuit 
court  —  must  be  taken  to  the  next  term  of  the  circuit  court  after  the  rendition 
of  the  decree  in  the  district  court,  or  an  appeal  cannot  be  taken  at  all.  It  is 
held  that  having  enacted  that  long-continued  provision  in  accordance  with  the 
long-continued  policy  of  the  legislation  of  congress  upon  the  subject,  the  legis- 
lature that  enacted  these  Revised  Statutes  in  a  body,  by  a  subsequent  provision 
abrogated  and  annulled  that  provision  in  toto.  That  is  the  contention  upon  the 
other  side;  and  that  is  founded  upon  the  re-enactment  into  these  Revised  Stat- 
utes by  congress  of  the  provision,  which  has  been  remarked  upon  already,  of 
the  act  of  1872,  and  which  is  found  in  section  635.  "  No  judgment,  decree  or 
order  of  a  district  court  shall  be  reviewed  by  a  circuit  court  on  writ  of  error  or 
appeal,  unless  the  writ  of  error  is  sued  out  or  the  appeal  is  taken  within  one 
year  after  the  entry  of  such  judgment,  decree  or  order." 

The  same  line  of  argument  applies  here  that  applied  to  this  provision  of  the 
act  of  1872,  before  its  re-enactment  into  these  Revised  Statutes,  and  what  has 
been  said  upon  this  subject  already  need  not  be  repeated.  But  there  are  some 
further  remarks  proper  to  be  made  beside  the  points  and  considerations  that 
there  is  no  express  repeal,  no  express  purpose  by  this  provision  to  change  that 
•  provision.  It  has  prevailed  from  1789  down  to  the  ena,ctment  of  the  act  of 
1872,  if  that  act  made  the  change  contended  for.  Here  are  these  two  sections 
found  in  their  proximity,  one  to  the  other:  It  seems  to  me,  in  the  light  of  all 
these  considerations,  without  going  over  the  ground  that  has  been  gone  over 
already,  viewing  the  subject  in  the  light  of  the  adjudications  and  rules  upon 
the  point  of  repeals  by  implication,  that  it  is  entirely  incredible  that  congress 
should  have  meant  by  section  635  to  repeal  section  631  so  far  as  the  time  for 
appeal  is  concerned,  and  that  section  contains  nothing  else.  I  say  it  is  incred- 
ible that  congress  ever  enacted  one  provision  by  section  631,  and  on  the  same 
page  could  have  intended  to  enact  a  repealing  provision  — repealing  by  impli- 
cation section  631.  The  considerations  which  have  been  adverted  to,  and  which 
I  will  not  consume  time  by  repeating,  it  seems  to  me  fully  sustain  this  rule,  and 
exclude  any  other  conclusion  upon  the  points  here  under  consideration. 

§  1330.  The  intent  of'  the  legislature  constitutes  the  law. 

But  it  is  said  that  the  language  is,  "no  judgment,  decree  or  order  of  a  dis- 
trict court,"  and  that  this  term  "  decree  "  necessarily  includes  decrees  in  ad- 
miralty, and  the  inference  follows,  if  this  be  so,  that  there  is  a  repeal  by 
implication  to  the  extent  contended.  Firstly,  I  have  to  remark,  that  it  is  a 
canon  of  statutory  construction,  asserted  many  times  in  the  best  considered 
adjudications,  that  the  intent  of  the  legislature  —  if  it  can  be  ascertained  — 
constitutes  the  law ;  and  in  connection  with  that  proposition,  that  a  thing  may 
be  within  the  letter  of  the  law  clearly  and  not  within  its  meaning,  and  that  a 
thing  may  be  without  the  letter  of  the  law  and  yet  within  its  meaning,  and  in 
either  case  the  intent  thus  established  constitutes  the  law ;  and  judicial  deter- 
minations to  this  effect  are  very  numerous.  A  very  well  considered  case  upon 
this  subject  is  to  be  found  in  Slater  v.  Cave,  3  O.  S.  Rep.,  80.    Now  under  that 

view  of  the  subject,  if  it  were  necessary  I  should  hold  that  the  word  "  decree  " 
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hero  has  no  meaning,  and  that  it  would  be  the  duty  of  the  court  to  exclude  it 
from  consideration,  and  to  consider  it  inadvertently  inserted  as  having  no  effect 
in  fixing  the  construction  of  the  language  foand  in  this  statute.  And  again, 
see  the  case  of  the  United  States  v.  Nourse,  6  Pet.,  which  has  been  adverted 
to.  The  act  of  1803  went  in  comprehensiveness  beyond  the  act  of  1789,  in  this: 
that  the  act  of  1789  was  confined  in  terms  to  decrees  in  admiralty.  The  act 
of  1803  uses  the  language,  "  all  judgments  or  decrees,"  and  yet  the  supreme 
court  of  the  United  States  in  the  case  mentioned  had  no  hesitation  in  saying 
that  the  act  of  1803  —  notwithstanding  this  difference  —  was  intended  to  be 
confined  by  the  law-making  power  to  decrees  in  admiralty  alone.  That  no 
judgment,  technically  as  such,  and  no  decrees,  technically  as  such,  was  intended 
to  be  embraced  in  that  language,  except  simply  decrees  in  admiralty. 

On  the  authority  of  that  case,  as  well  as  other  numerous  adjudications,  if  it 
were  necessary,  I  should  have  no  hesitation  in  holding  in  the  light  of  the  en- 
tire context  of  these  several  provisions,  that  it  was  the  intent  of  the  legislature 
not  to  extend  the  time  within  which  appeals  in  admiralty  should  be  taken,  but 
that  having  fixed  the  rule  upon  that  subject,  then  out  of  abundant  caution  it 
was  the  intent  of  the  legislature  to  provide  that  all  other  judgments  or  orders 
of  the  district  court,  or  decrees,  if  there  could  be  any  such  besides  decrees  in 
admiralty  and  in  equity,  should  be  prosecuted  within  one  year  from  the  time  of 
the  entry  of  the  decree,  and  should  not  be  prosecuted  after  that  time. 

It  has  been  said  with  very  great  force  of  argument,  and  I  confess  that  for 
the  moment  I  was  very  much  impressed  by  the  suggestion,  that  it  is  a  canon 
of  interpretation,  that  if  it  be  possible  to  do  so,  every  word  and  phrase  in  the 
statute  shall  betaken.  Such  is  to  ba  presumed  to  be  the  intention  of  the  legisla- 
ture. This  may  be  the  rule  on  the  subject  of  repeals  by  implication.  If  the 
legislature  had  intended  to  make  so  improvideht  and  material  a  change  under 
the  circumstances,  it  can  very  well  be  taken  that  in  the  act  of  1872  a  repeal  of 
the  provision  in  question  of  the  act  of  1803  would  have  been  expressly  made, 
and  that  section  631,  which  was  a  re-enactment  of  the  act  of  1803,  would  not 
be  found  in  these  Revised  Statutes.  But  it  is  by  no  means  to  be  admitted  that 
this  latter  canon  of  interpretation  may  not  be  applied  here  consistently  with 
the  maintenance  of  integrity  to  both  of  these  provisions  —  631  and  635.  There 
follows  section  631,  before  reaching  635,  this  provision:  "  Final  judgments  of  a 
district  court  in  civil  actions,  where  the  matter  in  dispute  exceeds  the  sum  or 
value  of  $50,  exclusive  of  costs,  may  be  re-examined  and  reversed  or  affirmed 
in  a  circuit  court,  holden  in  the  same  district,  upon  a  writ  of  error." 

Now,  as  regards  such  final  judgments,  there  is  no  limitation  as  to  the  time 
in  which  they  may  be  reviewed,  so  far  as  I  am  advised,  except  by  this  one 
year  limitation  in  section  635.  That  section  declares,  '*  No  judgment,  decree  or 
order  of  a  district  court."  There  is  material,  so  far  as  judgments  are  concerned, 
upon  which  this  limitation  can  operate.  «Then,  as  it  regards  orders,  that  term 
is  not  necessarily  to  be  considered  here,  but  it  is  obvious  it  will  occur  to  any 
one,  on  a  moment's  reflection,  that  there  may  be  a  very  great  variety  in  the 
earliest  proceedings  which  may  be  taken  up  for  review.  I  need  not  remark 
further  upon  that  subject.  An  order  is  not  always  applicable  to  a  decree  in 
admiralty.  That,  therefore,  does  not  touch  the  point  here  under  consideration. 
There  is  no  difficulty,  then,  in  giving  this  section  635  full  operation  as  to  judg- 
ments or  orders  without  interfering  in  any  way  with  provision  631. 

Now,  as  to  decrees.  It  has  been  said  that  there  is  no  decree  which  can  be 
rendered  by  a  district  court,  except  a  decree  in  admiralty  and  a  decree  in  cer- 
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tain  causes  in  equity,  and  that,  therefore,  according  to  the  contention  which  has 
been  insisted  upon,  this  limitation  of  one  year  applies  necessarily  to  decrees  in 
admiralty  and  decrees  in  equity.  That,  we  think,  is  a  mistaken  view  of  the 
fact.  I  have  not  had  the  time  to  examine  this  point  as  thoroughly  as  I  should 
have  desired  if  time  had  been  allowed  me.  There  were,  during  the  war,  pro- 
visions in  force,  under  which  the  property  of  rebels  was  forfeited,  and  many 
decrees  to  that  effect  were  entered,  but  the  act  is  no  longer  in  force.  There  is 
the  case  of  the  United  States  v.  Miller,  which  I  have  not  had  time  to  examine, 
1^'  but  which  I  recollect  perfectly  well.  In  that  case  a  decree  of  forfeiture  was 
entered.  So  in  the  case  of  the  United  States  v,  Conrad  a  large  amount  of  his 
real  estate  was  confiscated  under  the  statutory  provisions  of  the  United  States, 
touching  the  property  of  acting  rebels  against  the  government,  and  a  decree  of 
forfeiture  was  entered  at  New  Orleans  by  the  district  court.  It  was  brought 
to  the  supreme  court  of  the  United  States,  as  was  the  case  of  the  United  States 
V.  Miller,  and  the  decrees  in  both  cases  were  reversed,  but  they  were  decrees  in 
forfeiture,  and  not  a  decree  in  admiralty  or  a  decree  in  equity. 

Now,  it  is  sufficient  in  this  connection  to  remark  generally,  and  without  going 
in  detail,  that  the  subsisting  revenue  laws,  both  as  they  regard  custom  duties 
and  as  they  regard  internal  revenue  duties,  so  to  speak,  provide  proceedings  for 
forfeitures,  and  would  not  be,  in  the  judgment  of  this  court,  a  misnomer;  on 
the  contrary,  as  I  understand  the  law,  it  would  be  in  accordance  with  the 
settled  principles  of  law  to  term  the  final  adjudication  of  the  court  a  "decree," 
upon  the  subject  of  forfeiture,  against  the  respondent  or  against  the  libelant, 
dismissing  the  libel  or  information,  as  the  case  may  be. 

Now,  in  further  illustration  of  that  particular  view  of  the  subject,  I  advert 
to  rule  22  of  the  supreme  court  of  the  United  States,  established  for  the  gov- 
ernment of  the  inferior  courts  of  the  United  States  in  their  action  in  this  class 
of  cases.  That  rule  is  as  follows :  "  All  informations  and  libels  of  information, 
upon  seizure  for  any  breach  of  the  revenue  or  navigation,  or  other  laws  of  the 
United  States,  shall  state  the  place  of  seizure,  whether  it  be  on  land  or  on  the  high 
seas  or  on  navigable  waters  within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States,  and  the  district  within  which  the  property  is  brought,  and 
where  it  then  is.  The  information,  or  libel  of  information,  shall  also  propound, 
in  distinct  articles,  the  matters  relied  on  as  grounds  or  causes  of  forfeiture,  and 
aver  the  same  to  be  contrary  to  the  form  of  the  statute  or  statutes  of  the 
United  States  in  such  case  provided,  as  the  case  may  require,  and  shall  con- 
clude with  a  prayer  of  due  process  to  enforce  the  forfeiture,  and  to  give  notice 
to  all  persons  concerned  in  interest  to  appear  and  show  cause,  at  the  return  day 
of  the  process,  why  the  forfeiture  shall  not  be  decreedP 

It  is  not  necessary  to  advert  to  any  particular  legal  statutory  provision  de- 
nouncing forfeitures  in  the  various  cases  to  which  these  provisions  have  been  ex- 
tended; it  is  sufficient  to  remark  generally  that  they  are  very  numerous. 
I  have  already  remarked,  and  repeat,  that  it  would  be  no  misnomer;  on  the 
contrary,  it  is  sanctioned  by  the  language  of  the  rule,  and  it  is  in  accordance 
with  the  settled  principles  of  law  on  the  subject,  to  hold  that  the  final  judg- 
ment of  the  district  court  in  most,  if  not  in  all,  cases  of  forfeiture  would  be 
properly  characterized  by  terming  it  a  decree^  the  jurisdiction  being  limited  to 
the  district  court.  Now  apply  that  reasoning  to  the  language  of  this  section, 
635,  premise  — 

First  Section  631  has  explicitly  required  an  appeal  to  be  taken  to  the 
T^&xit  term  of  the  circuit  court  after  it  was  rendered,  as  was  required  in 
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the  act  of  1789,  and  of  1803  and  18Y2,  and  as  required  in  section  631  of  this 
act. 

Further,  "  no  judgment,  decree  or  order."  The  decrees  to  which  this  lan- 
guage refers,  or  what  is  meant  by  the  use  of  that  epithet,  may  well  be  held  to 
be  decrees  other  than  decrees  in  admiralty  and  in  equity  —  decrees  in  the  class 
of  causes  provided  for  and  contemplated  by  the  rule  which  has  just  been  read. 
Now  that  harmonizes  the  two  sections.  It  avoids  the  absurdity,  or  the  im- 
probability, perhaps,  would  express  the  idea  more  accurately,  that  this  provis- 
ion which  unquestionably  appears  from  1789  to  1872,  was  intended  to  be 
abrogated,  and  the  long  period  that  might  intervene  in  consequence  of  the  dis- 
abilities prescribed  in  that  section,  should  be  imported  into  our  admiralty  sys- 
tem of  the  jurisprudence  of  the  United  States.  It  cannot  be  done  in  the 
manner  in  which  it  is  insisted  upon  it  has  been  done.  It  would  be  held  to 
have  been  done  inconsistently  with  any  sound  or  reasonable  construction, 
either  upon  the  ground  of  authority,  reason  or  principle,  all  of  which  I  know 
are  adverse,  and  in  my  judgment  conclusive  against  the  proposition  contended 
for.    The  motion  to  dismiss  must  therefore  prevail,  and  the  appeal  is  dismissed. 

UNITED  STATES  v.  THE  BRIG  GLAMORGAN. 
(Circuit  Court  for  Massachusetts:  2  Curtis,  236-239.    1855.) 

Opinion  by  Cubtis,  J. 

Statement  of  Facts. —  This  was  a  libel  of  information  for  a  forfeiture  of  the 
brig,  by  reason  of  her  employment  in  the  slave  trade.  The  district  court  de- 
creed a  forfeiture  and  sale  of  the  vessel  and  cargo ;  and  on  a  return  of  the  war- 
rant of  sale,  and  payment  of  the  proceeds  into  the  registry,  at  the  September 
term,  1854,  made  a  final  decree,  distributing  the  net  proceeds  equally  between 
the  United  States,  and  the  commander,  oflBcers  and  crew  of  the  brig  Perry,  a 
public  armed  vessel  of  the  United  States,  who  made  the  seizure  of  the  Glamor- 
gan, and  ordering  each  moiet}''  to  be  paid  out  of  the  registry  accordingly ;  and 
it  was  paid,  one  moiety  to  the  United  States,  and  the  other  to  the  proctor  of 
the  private  persons  interested.  Subsequently,  the  secretary  of  the  navy  not 
being  satisfied  of  the  correctness  of  this  distribution,  the  district  attorney,  at 
the  following  December  term  of  the  district  court,  applied  to  the  judge  to  reex- 
amine so  much  of  the  decree  as  made  distribution.  The  judge  heard  the  attorney, 
and  upon  that,  made  an  entry  on  the  record,  that,  having  examined  the  order, 
and  considered  the  same,  he  was  of  opinion  it  was  correct,  and  therefore  does 
not  revoke  or  alter  the  same.  An  appeal  was  then  claimed  by  the  United 
States,  and  disallowed;  and  the  question  now  is,  whether  the  appeal  should  have 
been  allowed. 

§  1331*  AppecUa  from  final  decrees  of  the  district  court  must  he  taken  to  the 
next  circuit  court. 

The  twenty-first  section  of  the  judiciary  act  of  1Y89  (1  Stats,  at  Large,  83) 
allows  an  appeal  from  final  decrees  of  the  district  court  to  the  next  circuit  court 
to  be  held  for  such  district.  The  final  decree  in  this  case  was  made  on  the  8th 
of  September,  1854.  The  next  term  of  the  circuit  court,  held  in  this  district, 
was  on  the  15th  of  October,  1854.  This  appeal  was  not  claimed  until  the  De- 
cember term  of  the  district  court,  and  could  not  then  be  allowed,  because  it  was 
too  late  to  take  an  appeal  to  the  term  of  the  circuit  court  held  next  after  the 
entry  of  the  final  decree.  See  Privateer  Montgomery  v.  The  Betsy,  1  Gall., 
416;  Norton  v.  Rich,  3  Mason,  443;  United  States  v.  Certain  Hogsheads  of 

Molasses,  1  Curt.,  276. 
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§1332*^  jmoU  dearee  of  the  district  courts  rendered  at  a  former  term,  cane 
not  be  opened  or  set  aside  so  as  thereby  to  confer  a  new  rigJU  of  appeal  upon  a 
party,  or  revive  such  right  lost  by  lapse  of  time. 

But  it  is  argued  that  the  final  decree  was  opened,  at  the  December  terra,  on 
motion  of  the  district  attorney;  and  that  the  right  of  appeal  is  to  be  considered 
as  thereby  revived,  or  a  new  right  created.  Without  intending  to  give  any 
opinion  as  to  what  it  was  fit  for  that  court  to  do,  in  respect  to  hearing  an  argu- 
ment on  that  motion,  and  without  knowing  what  it  would  have  done  if  it  had 
come  to  the  conclusion  that  the  order  of  distribution  was  erroneous,  I  am  of 
opinion  that  it  is  not  in  the  power  of  the  district  court  to  open  or  set  aside  a 
final  decree,  regularly  entered  at  a  former  term  of  the  court,  and  thereby  con- 
fer a  new  right  of  appeal  upon  a  party,  or  revive  a  right  lost  by  lapse  of  time. 
The  power  of  a  court  of  admiralty  .over  its  final  decrees,  except  in  the  cases 
provided  for  in  the  fortieth  rule,  made  by  the  supreme  court  to  regulate  the 
practice  in  admiralty,  is  somewhat  unsettled.  It  has  been  very  little  discussed 
in  England,  and  until  the  decision  of  Doctor  Lushington  in  The  Monarch,  1  W. 
Bob.,  21,  it  cannot  be  said  that  any  thing  respecting  it  was  determined,  though 
the  subject  had  been  before  the  court  of  admiralty  in  the  Vrouw  Hermina,  1 
Rob.,  163,  and  before  the  court  of  appeals  in  The  Elizabeth,  2  Acton,  57.  See, 
also.  The  Herstelder,  1  Rob.,  119,  n.;  The  Fortuna,  4  id.,  278;  The  Flora,  1 
Hag.,  298,  304.  It  was  discussed  by  Mr.  Justice  Story  in  The  Steamer  JTew 
England,  3  Sumn.,  495.  In  the  case  of  The  Monarch,  Dr.  Lushington  held  that 
the  high  court  of  admiralty  had  the  same  power  to  vary  its  decrees,  before  they 
were  enrolled,  that  was  possessed  by  other  courts  of  equity. 

§  1333.  The  right  to  appeal  from  a  decree  of  the  district  court  is  lost  if  ths 
appeal  be  not  taken  to  the  term  of  the  circuit  court  held  next  after  the  muking  of 
the  decree,  (a) 

So  far  as  I  am  aware,  no  court,  either  of  law  or  equity,  has  exercised  a  sum- 
mary control  over  its  judgments,  or  decrees,  after  their  enrollraeftt,  and  after 
the  expiration  of  the  term  at  which  they  were  entered.  In  our  practice,  decrees 
in  the  admiralty,  as  well  as  in  equity,  being  matters  of  record,  are  deemed  to 
be  enrolled  as  of  the  term  of  the  court  at  which  they  are  finally  passed.  The 
Steamboat  New  England,  3  Sumn.,  495;  Dexter  v.  Arnold,  5  Mason,  303,  310, 
811;  Whiting  v.  The  Bank  of  the  CTnited  States,  13  Pet.,  6,  13.  And  after  a 
final  decree  has  been  drawn  up  and  entered,  and  the  court  has  adjourned  with- 
out day,  no  further  control  can  be  exercised  by  the  district  court  over  it,  save 
by  force  of  the  fortieth  rule,  already  mentioned,  or  by  a  libel  of  review,  re- 
specting which  I  give  no  opinion.  In  the  case  of  The  Steamboat  New  England, 
Mr.  Justice  Story,  speaking  of  such  a  case,  says:  "There  could  be  no  appeal; 
and  the  mode  of  redress  must  have  been,  if  any,  by  a  libel  pf  review,"  which 
he  proceeds  to  consider.  In  Washington  Bridge  Co.  v.  Stewart,  3  How.,  424, 
the  supreme  court  disclaimed  all  power  to  change  its  decrees  after  the  expiration 
of  the  term  at  which  they  are  entered.  And  in  the  Bank  of  the  United  States 
V.  Moss,  6  How.,  31,  it  was  held  that  the  circuit  courts  could  not  set  aside  a 
judgmeht  of  a  former  term  on  motion,  even  for  want  of  jurisdiction.  A  district 
court,  sitting  in  admiralty,  is  within  the  same  rule.  My  judgment  is,  that  the 
claim  of  an  appeal  was  rightly  disallowed  by  the  district  court;  that  this 
court  has  no  jurisdiction  over  the  case  and  can  pronounce  no  opinion  on  the 
merits. 

(a)  Appeal  dismissed,  because  not  taken  to  the  next  term  of  the  circuit  court.  United  States  v.  $5,100  in  Specie,* 
1  Woods,  14. 
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NORTON  V.  RICH. 
(Circuit  Court  for  Massachusetts:  8  Mason,  443-445.     1824.) 

Opinion  by  Stoky,  J.  .  ' 

The  only  modes  of  appeal  which  are  known  in  courts  of  admiralty  (at  least 
as  far  as  my  researches  have  enabled  me  to  ascertain)  are  appeals  made  in  open 
court,  sedente  curiay  immediately  after  the  decree,  and  then  they  are  apud  actay 
or  appeals  made,  within  ten  days  after  the  decree,  before  a  notary.  1  Bro.  Civ. 
and  Adm.,  494-498;  2  Bro.  Civ.  and  Adm.,  435-439;  Oughton,  tit.  277,  289, 
294;  Clerk.,  Praxis,  tit.  53  and  note;  Cod.,  lib.  7,  tit.  62,  §  6.  This  latter 
mode  has  never  been  in  use  in  America,  and  has  been  expressly  declared  to  be 
inadmissible  by  the  supreme  court.  3  DalL,  6,  note.  The  judiciary  act  of 
1789,  ch.  20,  has  expressly  prescribed  a  period  of  five  years  within  which  ap- 
peals may  be  made  from  the  decrees  of  the  circuit  court  to  the  supreme  court, 
and  the  mode  in  which  it  is  to  be  done,  by  a  citation  to  the  adverse  party,  etc. 
But  it  has  provided  no  mode  as  to  appeals  from  the  decrees  of  the  district 
courts  to  the  circjjit  courts,  confining  the  appeal  only  to  the  next  circuit 
court  This  omission  seems  to  indicate  a  difference  of  intention  in  congress  as 
to  appeals  from  the  circuit  and  district  courts,  leaving  appeals  from  the  latter 
to  be  regulated  by  the  discretion  of  the  court  or  to  be  made  only  at  the  time  of 
the  decree.  The  case,  therefore,  being  untouched  by  statute,  must  be  decided 
upo%  general  principles.  The  acts  of  1792,  ch.  36,  and  1793,  ch.  22,  have  given 
to  ^U  the  courts  of  the  United  States  authority  to  make  such  regulations  for 
their  practice  and  business  as  they  may  deem  expedient;  and,  doubtless,  under 
these  acts,  as  appeals  from  the  district  courts  are  unprovided  for  by  statute, 
these  courts  may  by  rule  prescribe  the  times  and  modes  of  making  them. 
They  may  require  appeals  to  be  made  in  open  court  before  an  adjournment 
sine  die^  or  afterwards,  within  a  fixed  time,  in  the  clerk's  oflSce.  It  would  be 
unreasonable  to  suspend  the  execution  of  a  decree  during  a  whole  vacation; 
and  after  execution  once  authorized  and  carried  into  effect,  it  would  be  incon- 
venient to  allow  appeals  to  the  circuit  court. 

§  1334.  An  appeal  from  the  district  court  micst  he  taken  hefore  the  adjoumr 
ment  of  the  court. 

In  this  district  no  regulations  as  to  appeals  have  ever  been  made  by  the  dis- 
trict court.  The  uniform  course,  from  the  earliest  period,  has  been  to  make 
the  appeal  in  open  court,  apvd  acta^  before  the  adjournment  of  the  court.  This 
course  of  practice  is  equivalent  to  a  rule  of  the  court ;  and  must  be  considered 
as  directory  to  all  parties.  Wherever  a  desire  for  further  time  to  consider  of 
an  appeal  has  been  asked  for,  it  has  been  readily  acceded  to  by  an  adjourn- 
ment of  the  court  for  this  purpose.  If  I  were  to  grant  the  petition  in  this  case 
it  would  be  assuming  the  right  to  regulate  the  proceedings  of  the  district 
court  in  a  matter  plainly  within  its  general  jurisdiction  and  authority.  The 
decision  of  the  district  judge  is  in  conformity  to  the  general  practice.  No  evil 
has  hitherto  grown  out  of  it;  and  I  do  not  feel  myself  at  liberty  to  disturb  it. 
If  any  ijiconvenience  should  arise,  it  can  easily  be  obviated  by  a  special  appli- 
cation to,  cr  a  general  rule  of,  the  district  court.  Petition  dismissed. 

STRODE  V.  THE  STAFFORD  JUSTICES. 
(Circuit  Court  for  Virginia:  1  Marshall,  162-165.     1810.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  The  sole  question  in  this  case  is  whether  the  limita- 
tion of  five  years  can  be  pleaded  to  a  writ  of  error  in  fact,  and  this  question 
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depends  on  the  construction  of  the  twenty-second  section  of  the  original  judi- 
cial act.  That  section  contains  the  following  clause:  "And  writs  of  error 
shall  not  be  brought  but  within  five  years  after  rendering  or  passing  the  decree 
complained  of." 

§  1335.  The  limitation  of  five  years  far  taking  a  vrrU  of  error  does  not  apply 
to  W7^t8  of  error  corani,  nobis. 

That  this  clause,  standing  unconnected  with  other  provisions,  which  necessar 
rily  limit  its  operation,  would  extend  to  writs  of  error  in  fact,  will  not  be  con- 
troverted. But  it  is  intermingled  with  other  clauses  which  essentially  influence 
its  construction.  For  reasons  urged  at  the  bar,  which  I  will  not  repeat,  it  is 
perfectly  clear  that  the  writ  of  error  given  in  the  twenty-second  section  is  not 
a  writ  of  error  coram  nobis,  but  a  writ  to  be  issued  from  a  superior  court  for 
the  purpose  of  correcting  the  errors  of  an  inferior  jurisdiction.  This  is  admit- 
ted by  the  counsel  for  the  defendant ;  but  he  would  obviate  the  inference  to  be 
drawn  from  it  by  contending  that  writs  of  error  for  the  purpose  of  correcting 
errors  in  fact  lie  from  the  supreme  to  the  circuit  court,  and  from  the  circuit  to 
the  district  court.  In  aid  of  this  argument,  he  states  a  doubt  expressed  by  one 
of  the  judges  of  the  court  of  appeals  respecting  the  power  of  that  court  to  re- 
verse the  judgments  of  inferior  courts  for  errors  in  fact.  If,  instead  of  a 
doubt,  the  jurisdiction  had  been  averred,  that  opinion  would  have  been  totally 
inapplicable  to  this  case,  because  the  law  by  which  the  court  of  appeals  is  con- 
stituted gives  them  cognizance  of  all  causes  brought  before  them  by  writ  of 
«rror  generally,  without  specifying  the  nature  of  the  writ  or  restricting  their 
powers  to  errors  in  law ;  but  the  judicial  act  expressly  provides  that  "  there 
shall  be  no  reversal  in  either  court,"  "  for  any  error  in  fact."  Consequently 
Ihe  act  of  congress  must  be  entirely  disregarded  before  the  supreme  court  can 
take  cognizance  of  errors  in  fact,  committed  in  an  inferior  court,  in  a  case 
brought  up  by  writ  of  error. 

This  positive  prohibition  of  the  act  is  supposed  to  be  overruled  by  the  ex- 
ceptions to  the  clause  which  limits  writs  of  error.  They  are,  that  "  in  case  the 
person  entitled  to  such  writ  of  error  be  an  infant,  feme  covert,  non  compos  men- 
tis, or  imprisoned,  then  within  five  years  as  aforesaid,  exclusive  of  the  time  of 
euch  disability."  It  is  contended  that  these  cases  are  necessarily  cases  in  which 
the  error  must  be  an  error  in  fact,  and,  therefore,  the  act  of  limitations  must 
be  construed  to  extend  to  writs  of  error  in  fact.  But  the  truth  of  the  original 
proposition  cannot  be  conceded.  Judgments  may  certainly  be  rendered  against 
infants, y<?m^  coverts,  persons  non  compos  mentis,  or  imprisoned,  which  may  be 
erroneous  in  point  of  law ;  and  for  these  errors  a  writ  of  error  may  be  sued 
out,  the  right  to  which  is  not  barred  by  the  act  of  limitations.  There  is,  then, 
no  necessity  for  giving  these  words  a  meaning  repugnant  to  the  plain  terms 
And  intention  of  the  act. 

§  1336.  Construction  of  statutory  enactments.  Each  part  must  be  construed 
with  reference  to  the  others. 

But  it  is  contended  that  the  general  words:  "And  writs  of  error  shall  not 
be  brought  but  within  five  years  after  rendering  the  judgment  or  decree  com- 
plained of,"  are  unrestricted,  and  apply  to  all  writs  of  error  whatever,  whether 
such  as  congress  then  had  in  contemplation,  or  such  as  were  at  the  time  en- 
tirely out  of  the  mind  of  the  legislature.  This  would  be  a  manifest  departure 
from  the  common  principles  of  construction,  and  from  what  appears  to  be  the 
plain  intent  of  the  act.     These  words,  though  general,  are  not  such  as  to  show 

that  the  term  "  writ  of  error  "  is  used  in  this  instance  in  a  more  extended  sense 
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than  is  affixed  to  it  throughout  the  section,  and  also  through  the  twenty-third 
and  twenty-fourth  sections.  They  are,  "  and  writs  of  error,"  that  is,  writs  of 
error  which  are  the  subjects  of  the  law.  It  is  probable  that,  had  a  more  ex- 
tended operation  been  intended,  some  terms  would  have  been  used  indicative  of 
that  intention.  Instead  of  the  words  "  and  writs  of  error,"  we  should,  most 
probably,  have  found  the  words,  "  all  writs  of  error  whatever,"  or  "  all  writs 
of  error,  whether  brought  in  a  superior  court  or  in  the  same  court,"  or  some 
other  terms,  indicative  of  an  intention  to  regulate  writs  which  were  not  the 
objects  to  which  the  intention  of  the  legislature  was  at  the  time  directed. 

But  it  is  urged  that  one  sentence  of  a  law  cannot  be  affected  by  the  context. 
I  should  as  soon  have  expected  the  declaration  that  one  sentence  of  a  will  was 
not  to  be  affected  by  other  parts  of  the  will.  In  each,  the  intention  of  the 
maker  is  to  be  affected,  and,  consequently,  each  instrument  must  be  wholly 
inspected.  Without  reasoning  upon  this  subject,  the  books  abound  with 
authorities,  which  seem  to  be  conclusive.  In  1  Inst.,  381,  Lord  Ooke  says:  "It 
is  the  most  natural  and  genuine  exposition  of  a  statute,  to  construe  one  part  of 
a  statute  by  another  part  of  the  same  statute,  for  that  best  expresseth  the 
meaning  of  the  makers."  He  afterwards  adds:  "And  this  exposition  is  ex 
viaceribvs  dcUisP  The  instances  which  illustrate  this  axiom,  in  the  construc- 
tion of  statutes,  are  numerous.  They  are  to  be  found  in  all  books  which  touch 
on  the  subject,  and  many  have  occurred  in  the  supreme  court  of  the  United 
States.  The  statute  of  England  is  inapplicable,  because  it  is  not  connected 
with  other  clauses. 

The  demurrer  is  sustained,  and  the  judgment  of  reversal  must  be  rendered. 

§  1337.  In  general. —  Where  a  decree  is  ordered  to  be  entered  up,  and  afterwards  a  decree 
18  filed  in  the  case,  which  is  finally  amended  by  substituting  another,  the  substituted  decree  is 
the  final  one,  and  an  appeal  within  five  years  from  its  entry  is  in  time.  United  States  v, 
Gomez,*  1  WaU.,  690.    See  §  1282. 

§  1338.  Where  application  is  made  for  an  appeal  within  the  proper  time,  the  appeal  will  not 
be  defeated  by  delay  in  the  subsequent  proceedings.  United  States  v.  Adams,*  6  WaU.,  101. 
See  §  1286. 

§  1 339.  Judgment  was  rendered  October  31,  1871,  and  the  writ  of  error  was  issued  Novem- 
ber'10th,  returnable  on  the  first  Monday  in  December,  and  was  served  by  filing  in  the  clerk's 
ofiice.  The  writ  was  dated  October  16th,  before  the  rendition  of  i-he  judgment,  but  this  was 
held  to  be  a  mistake  that  did  not  vitiate  the  writ.     O'Dowd  v.  Russell,*  14  Wall.,  402. 

§  1 340.  An  appeal  in  equity,  admiralty,  and  prize  causes  may  be  taken  at  any  time  within 
five  years  from  the  final  decree,  subject  to  the  saving  contained  in  the  twenty-second  section 
of  the  act  of  1789.    The  San  Pedro,  2  Wheat.,  132.    See  the  case,  i:'§  2754-55.    See  §  1288. 

§  1341.  A  writ  of  error  issued  in  September  may  bear  teste  of  the  February  term  preced- 
ing, notwithstanding  the  intervention  of  the  August  term  between  the  teste  and  the  return  of 
the  writ.     BlackweU  v.  Patten,  7  Cr.,  277. 

g  1 342.  A  statute  of  Maryland,  as  to  the  time  within  which  appeals  must  be  prosecuted, 
construed.    Scott  v.  Law,*  2  Cr.  C.  C,  530. 

§  1 343.  Effect  of  a  state  of  war. —  The  limitation  prescribed  by  the  act  of  1789  for  appeals  to 
the  supreme  court  did  not  run  during  the  rebellion  against  a  party  residing  out  of  a  rebellious 
state  in  which  the  judgment  or  decree  was  rendered ;  the  act  of  March  2, 1867,  prescribing  a 
limitation  of  one  year  from  its  passage  within  which  to  bring  all  appeals  or  writs  of  error 
which  were  suspended  or  interrupted  by  the  rebellion,  is  an  enabling  act,  and  not  a  restraining 
one.     The  Protector,*  9  Wall.,  687. 

g  1 344.  An  appeal  from  a  circuit  court  in  a  state  afterwards  in  rebellion,  which  was  not  filed 
within  five  years  after  the  rendition  of  the  decree,  less  the  time  during  which  sftch  state  was  in 
xebellion,  will  be  dismissed  as  having  been  taken  too  late ;  and  for  the  purpose  of  computing  the 
time,  the  date  of  the  opening  of  the  war  will  be  taken  to  be  the  date  of  the  proclamation  em- 
bracing such  state  in  the  blockade,  and  the  date  of  the  close  of  the  war  will  be  held  to  be  the 
date  of  the  proclamation  declaring  that  the  war  had  closed  in  such  state.    The  Protector,  12 

WalL»70il. 
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§  1 345.  A  second  appeal  will  lie  at  any  time  within  five  years  from  the  entry  of  the  decree, 
though  the  first  appeal  was  dismissed  for  an  informality  in  prosecuting  it  Teaton  v.  Lenox » 
8  Pet.,  128.    See  §  1276. 

§  1346.  A  bill  of  review  lies  for  errors  apparent  in  the  decree  only,  but  evidence  referred  to 
in  the  decree  is  part  of  it.  It  is  in  the  nature  of  a  writ  of  error,  and  the  five  years*  limitation 
of  writs  of  error  applies  to  it.      Whiting  v.  Bank  of  United  States,  1  McL.,  251.      See  §  1294. 

§  1347.  In  admiralty. —  An  appeal  from  the  district  to  the  circuit  court  on  an  information 
in  admiralty  is  properly  entered  in  the  circuit  court  at  the  next  term  after  the  appeal  is  taken, 
though  at  that  time  the  term  of  the  district  court  at  which  the  judgment  was  entered  has  not 
ended.     United  States  v.  Certain  Hogsheads  of  Molasses,  1  Curt.,  276.     See  §  1290. 

§  1 348.  From  probate  r oart  of  Utah. —  An  appeal  from  the  probate  court  of  Utah  to  the 
territorial  district  court  in  town  site  cases  under  the  territorial  law  may  be  taken  within  one 
year.    Cannon  v.  Pratt,  9  Otto,  620. 

§  1 349.  The  filing  of  a  petition  of  appeal  in  the  district  court  is  an  entry  of  the  appeal  within 
§  4982  of  the  Revised  Statutes.    Piatt  v.  Preston,  8  Fed.  R.,  182. 

§  1350.  The  circuit  court  acquires  jurisdiction  of  an  appeal  though  the  appellant  neglects 
for  more  than  ten  days  to  file  his  declaration  of  appeal  in  the  circuit  court,  if  all  the  other 
steps  necessary  to  perfect  the  appeal  are  duly  taken.     Barron  v.  Morris,*  16  N.  B.  R.,  377. 

IX.  Time  of  Filing  Teanscript. 

SxTMHARY — Appellant  prevented  from  filing  transcript  in  timet  §  1851. —  Dismissal;  second 
appeal  within  the  five  years,  §  1352. —  Case  may  he  dismissed  at  any  time  before  final  hear- 
ing, g  1853.—  Return  and  filing,  §^  1854,  1355. 

§  1351.  The  general  rule  is,  that  the  transcript  must  be  filed  in  the  supreme  court,  and  the 
case  docketed,  at  the  term  succeeding  the  appeal,  in  order  to  give  the  court  jurisdiction.  But 
where  the  appellant,  having  seasonably  procured  the  allowance  of  an  appeal,  is  prevented 
from  obtaining  the  transcript  by  the  fi-aud  of  the  other  party,  or  by  the  order  of  the  court, 
or  by  the  contumacy  of  the  clerk,  the  rule  does  not  apply,  provided  it  appears  that  the  appel- 
lant was  guilty  of  no  laches  or  want  of  diligence  in  his  efforts  to  prosecute  the  appeal. 
United  States  v,  Gomez,  g§  1356-1860.     See  §§  1283,  1284,  1286. 

§  1352.  The  transcript  of  an  appeal  must  be  filed  in  the  supreme  court  and  the  case  dock- 
eted at  the  term  next  succeeding  the  appeal,  or  the  appellee  may  docket  and  dismiss ;  but  in 
such  case  the  appellant  may  take  another  appeal  within  five  years  from  the  date  of  the  de- 
cree.   Steamer  Virginia  v.  West,  §§  1361,  1332.     See  §  1276 ;  also  XIX.  3. 

§  1353.  If  the  transcript  is  not  filed  and  the  cause  docketed  during  the  term  to  which  it  is 
made  returnable,  the  appeal  or  writ  of  error  may  be  dismissed  at  any  time  before  the  final 
hearing,  either  by  the  court  itself,  or  on  motion  of  the  appellee  or  defendant  in  error. 
Grigsby  V.  Purcell,  §§  1363,  1364. 

§  1 354.  A  writ  of  error  must  be  made  returnable  on  a  day  certain,  and  the  transcript  must 
be  filed  at  the  next  succeeding  term ;  the  want  of  a  proper  writ  of  error  is  not  waived  by  ap- 
pearance.    Carroll  v.  Dorsey,  §§  1365,  1366. 

§  1355.  A  writ  of  error  must  be  made  returnable  to  the  first  day  of  the  term;  and  if  de- 
fective in  this  particular  it  is  not  amendable,  nor  can  the  supreme  court  cure  the  defect  by 
issuing  a  citation.    Insurance  Co.  v,  Mordecai,  §§  1367,  1368. 

[Notes.— See  g§  1369, 1370.] 

UNITED  STATES  v.  GOMEZ. 
(8  Wallace,  752-767.     1865.) 

Appeal  from  U.  S.  District  Court  for  Southern  California. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Claim  of  the  appellee,  as  described  in  his  petition  to 
the  land  commissioners,  was  for  a  tract  of  land  situated  in  California  called 
JPanoche  Grande,  of  the  extent  of  four  square  leagues,  and  he  alleged  that  the 
tract  was  granted  to  him  in  the  year  184:i  by  Governor  Manuel  Micheltorena. 
"Unable  to  exhibit  his  title  papers,  as  required  by  the  act  of  congress  upon  the 
subject,  he  relied  upon  parol  proof  to  show  their  existence,  loss  and  contents. 
Commissioners  rejected  the  claim,  and  the  claimant  appealed  to  the  district 
court,  where  the  claim  for  the  whole  tract  was  confirmed.     Final  decree,  as 
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amended,  was  entered  on  the  5th  day  of  February,  1858;  and  on  the  25th  day 
of  August,  1862,  the  appeal  of  the  United  States  was  allowed. 

1.  Appellants  insist  that  the  claim  is  utterly  without  merit,  and  that  the  de- 
cree of  the  district  court  should  be  reversed.  On  the  other  hand,  the  claimant 
denies  that  this  court  has  jurisdiction  of  the  cause,  and  contends  that  the  ap- 
peal should  be  dismissed.  Principal  difficulty  in  the  case  grows  out  of  certain 
proceedings  in  the  cause,  which  have  taken  place  since  it  first  made  its  appear- 
ance in  this  court.  Docket  entries  for  the  December  term,  1858,  show  that  the 
case  was  first  presented  here  at  that  term  by  the  claimant  as  an  appeal  not 
prosecuted,  and  that  it  was,  on  the  production  of  the  record,  on  his  motion, 
dismissed  in  conformity  to  the  rules  of  court  for  the  want  of  prosecution. 
Mandate  of  the  court  dismissing  the  appeal  was,  on  the  18th  day  of  March 
following,  delivered  to  the  assignee  of  the  claimant. 

2.  Nothing  further  was  done,  in  the  cause  in  this  court  until  the  December 
term,  1859,  when  the  attorney -general  filed  a  motion  to  rescind  the  decree  dis- 
missing the  cause  and  to  revoke  the  mandate,  basing  the  motion  upon  the 
ground  that  the  decree  and  mandate  had  both  been  procured  by  misrepresenta- 
tion and  fraud.  Minutes  of  the  clerk,  also,  show  that  he  filed  his  motion  on 
the  27th  day  of  January,  1860,  and  that  the  claimant,  on  the  2d  day  of  March 
following,  filed  three  other  motions.  First  motion  of  the  claimant  was  for 
TfiandamuB  to  the  district  court,  to  compel  the  judge  to  file  the  mandate  and 
permit  the  execution  ot  the  decree  confirming  the  claim.  Second  motion  was 
for  markdamus  to  compel  the  district  court  to  dismiss  an  application  before  it 
to  open  the  decree  and  grant  a  rehearing.  Third  motion  was  for  rnandamv^  to 
compel  the  surveyor-general  to  survey  the  land  confirmed  by  the  decree.  All 
those  motions  were  heard  at  the  same  time,  and  the  court  overruled  the  several 
motions  of  the  claimant,  and  entered  a  decree  rescinding,  the  decree  dismissing 
the  appeal,  and  revoked  and  canceled  the  mandate  as  moved  by  the  attorney- 
general.  United  States  v.  Gomez,  23  How.,  326.  Affidavits  offered  showed 
that  no  appeal  had  been  taken  by  the  United  States,  and  that  the  statement 
that  such  an  order  had  been  made  as  was  exhibited  in  the  transcript  and  filed 
in  the  case  was  false.  They  showed  not  only  that  the  United  States  had  not 
appealed,  but  that  a  motion  filed  by  their  special  counsel  for  a  rehearing  was 
still  pending  in  the  district  court.  Decision  of  the  court,  therefore,  was,  that 
the  appeal  was  not  before  the  court  when  the  cause  was  docketed  and  dis- 
missed. 

3.  Next  appearance  of  the  cause  here  was  at  the  December  term,  1863,  which 
is  the  appeal  now  before  the  court.  Eecord  was  filed  and  the  cause  docketed 
on  the  29th  day  of  February,  1864;  and  on  the  31st  day  of  March  following  the 
claimant  filed  a  motion  to  dismiss  the  appeal,  because,  as  therein  alleged,  this 
court  had  no  jurisdiction  "  to  hear  and  determine  the  same."  1.  Because  the 
five  years  within  which  an  appeal  can  be  taken  had  expired  before  the  appeal 
was  claimed  and  allowed.  2.  Because  the  entry  of  the  appeal  was  made  with- 
out authority,  and  had  been  set  aside.  3.  Because  there  was  no  citation. 
4.  Because  the  appeal  was  not  seasonably  prosecuted.  5.  Because  the  tran- 
script of  the  record  was  incomplete.  Parties  were  heard  upon  that  motion, 
and  on  the  18th  day  of  April,  of  the  same  year,  it  was  unanimously  overruled. 
United  States  v,  Gomez,  1  Wall.,  698. 

4.  Coming  to  the  present  term  of  the  court,  the  docket  entries  show  that  the 
motion  under  consideration  was  filed  by  the  claimant  on  the  9th  day  of  Febru- 
ary last.     He  moved  the  court  to  strike  out  certain  matters  printed  in  the  rec- 
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ord,  and  requested  the  court  to  determine  the  fourth  cause  assigned  in  the 
motion  of  the  preceding  term  for  the  dismissal  of  the  cause,  which,  as  he  al* 
leges,  was  not  noticed,  considered  or  decided  when  the  motion  was  overruled 
and  denied.  Both  branches  of  the  motion  were  subsequently  argued  by  coun- 
sel, and  on  the  26th  day  of  February  last  the  motion  was  overruled;  but  the 
chief  justice,  in  announcing  the  result,  remarked  that  the  question  of  jurisdic- 
tion would  be  open  when  the  cause  should  be  argued  upon  the  merits.  Since 
that  time  the  cause  has  been  reached  in  the  regular  call  of  the  docket  and  has. 
been  fully  argued  on  both  sides.  Claimant  still  denies  the  jurisdiction  of  the 
court,  and  the  counsel  have  reargued  all  the  questions  of  jurisdiction  presented 
for  decision  in  the  original  motion  to  dismiss.     * 

5.  Three  of  those  questions,  to  wit,  the  first,  third  and  fifth,  were  carefully 
examined  and  decided  by  this  court  during  the  same  term  in  which  the  motion 
was  filed,  and  it  is  only  necessary  to  refer  to  that  decision  as  the  final  deter- 
mination of  the  court.  United  States  v.  Gomez,  1  WalL,  698.  Special  mention 
was  not  made  of  the  second  question  presented  in  the  motion,  because  what 
was  said  by  the  court,  in  disposing  of  the  first  question,  rendered  any  further 
remarks  upon  that  subject  unnecessary.  Express  statement  of  the  opinion  is, 
that  the  appeal  to  this  court  was  allowed  on  the  day  therein  specified.  But  the 
suggestion  is,  that  the  court  did  not  decide  the  fourth  question  presented  for 
decision,  and  the  suggestion,  so  far  as  it  applies  to  the  opinion  of  the  court,  is- 
certainly  well  founded. 

§  1356.  The  general  rule  is  that  the  transcript  must  he  fled  and  the  case 
docketed  at  the  term  next  aucceedi/ng  the  a/ppeal. 

Fourth  objection  to  the  jurisdiction  of  the  court  was,  that  the  appeal,  even 
if  legally  taken  and  allowed,  became  null  and  void  for  the  want  of  seasonable 
prosecution.  General  rule,  as  established  by  repeated  decisions,  undoubtedly 
is,  that  the  transcript  must  be  filed  here,  and  the  case  docketed  at  the  term 
next  succeeding  the  appeal,  in  order  to  give  this  court  jurisdiction.  Steamer 
Virginia  v.  West,  19  How.,  182.  Argument  upon  that  subject  is  unnecessary, 
as  the  rule  has  been  reaflBrmed  at  this  term  in  an  opinion  delivered  by  the  chief 
justice.  Unless  the  case,  therefore,  falls  within  some  exception  to  the  general 
rule  of  practice,  as  derived  from  the  act  of  congress  allowing  appeals,  the  mo- 
tion of  the  claimant  must  prevail. 

§  1357.  hut  the  rule  does  not  apply  where  the  party  has  heen prevented 

from  obtaining  the  transcript  hy  fraud. 

6.  Certain  exceptions  to  that  general  rule  are  recognized  and  allowed,  which 
are  as  well  established  as  the  rule  itself.  They  are  admitted  as  indispensable 
limitations  to  guard  against  fraud  and  circumvention,  and  to  prevent  a  failure 
of  justice.  Where  the  appellant,  having  seasonably  procured  the  allowance  of 
the  appeal,  is  prevented  from  obtaining  the  transcript  by  the  fraud  of  the  other 
party,  or  by  the  order  of  the  court,  or  by  the  contumacy  of  the  clerk,  the  rule 
does  not  apply,  provided  it  appears  that  the  appellant  was  guilty  of  no  laches,, 
or  want  of  diligence,  in  his  efforts  to  prosecute  the  appeal.  United  States  v* 
Booth,  21  IIow.,  512.  Order  allowing  the  appeal  in  this  case  was  entered  on 
the  25th  day  of  August,  1862;  but  on  the  6th  day  of  October  following,  a 
stipulation  was  entered  in  the  minutes,  that  the  transcript  should  be  withheld 
until  the  next  term  of  that  court,  in  order  to  give  the  claimant  an  opportunity 
to  move  the  court  to  set  aside  the  order  of  appeal.  Such  a  motion  was  accord- 
ingly made  by  the  claimant  on  the  1st  day  of  the  succeeding  December ;  and 

on  the  4:th  day  of  the  same  month  the  court  directed  that  the  order  allowing 
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the  appeal  should  be  vacated  and  set  aside.  Reason  for  vacating  the  appeal  as 
assigned  was,  that  the  five  years  had  expired  before  it  was  allowed,  which  is 
directly  contrary  to  the  decision  of  this  court,  and  consequently  must  be  con- 
sidered as  overruled.  United  States  v.  Gomez,  1  Wall,  699.  Although  the 
decision  of  the  court  was  erroneous,  still  the  proceedings  under  the  motion  had 
the  effect  to  prevent  the  appellants,  in  the  meantime,  from  obtaining  a  copy  of 
the  transcript.  Session  of  this  court  for  that  term  commenced  four  days  be- 
fore the  order  of  the  district  court  was  announced,  vacating  the  appeal.  Sup- 
pose the  explanatory  facts  stopped  here,  it  might  well  be  assumed  that  it  was 
the  conduct  of  the  claimant  and  the  action  of  the  court  which  prevented  the 
appellants  from  seasonably  perfecting  the  appeal;  but  they  do  not,  by  any 
means,  stop  at  that  point.  Appellants  demanded  the  transcript  on  the  10th 
day  of  October  next  after  the  appeal  was  allowed,  and  the  clerk  agreed  that  it 
should  be  prepared  and'  delivered.  Failing  to  obtain  it,  they,  on  the  2d  day  of 
December  following,  again  demanded  it,  and  then,  for  the  first  time,  were  in- 
formed by  the  clerk  that  he  would  not  furnish  the  document.  Present  claim- 
ant, on  the  6th  day  of  April,  1863,  instituted  a  proceeding  in  the  district  court 
to  enjoin  the  clerk  and  district  attorney  from  making  out  and  certifying  the 
transcript  of  the  record,  upon  the  ground  that  the  order  allowing  the  appeal 
was  entered  without  authority  of  law,  and  that  the  appeal  had  been  properly 
revoked  and  set  aside.  Result  was,  that  the  judge  refused  to  grant  the  in- 
junction; but  he  reiterated  his  opinion  that  no  appeal  was  pending,  and 
remarked  that  the  procuring  copies  for  the  United  States,  in  such  a  case,  was  a 
fraud  upon  the  government  and  was  not  to  be  tolerated.  Six  times  the  demand 
was  made  of  the  clerk  for  the  transcript,  and  the  request,  as  often  as  it  was- 
made,  was  refused.  Such  demand  was  made  by  the  special  counsel  of  the 
United  States,  and  by  the  district  attorney,  and  by  the  authority  and  direction 
of  the  attorney-general.  Throughout,  the  clerk  refused  to  furnish  the  tran- 
script, but  finally  consented  to  furnish  the  attorney-general  a  copy  of  each 
paper  in  the  case;  and  those  separate  papers,  it  is  understood,  were  appended 
together  and  duly  certified  by  the  district  attorney,  as  appears  in  the  record. 
12  Stats,  at  Large,  320. 

Y.  Assuming  the  facts  to  be  as  stated,  it  is  obvious  that  the  case  falls  within 
the  exception  to  the  general  rule,  as  recognized  and  established  in  the  case  of 
United  States  v.  Booth,  to  which  reference  has  already  been  made.  Writ  of 
error  in  that  case  was  returnable  at  the  December  term,  1855,  and  it  was  ac- 
companied by  a  citation  requiring  the  defendant  to  appear  on  the  first  day  of  that 
term.  No  return,  however,  was  made  at  that  time,  and  on  the  first  day  of 
February  following,  the  attorney -general  filed  affidavits,  showing  that  the  writ 
of  error  and  citation  had  been  duly  served,  and  that  the  state  court  had  directed 
the  clerk  to  make  no  return.  Whereupon  this  court  passed  an  order  command- 
ing the  clerk  of  the  state  court  to  make  the  required  return,  and  the  cause  was- 
continued ;  but  none  such  was  ever  made.  Unable  to  procure  any  such  return, 
the  attorney-general  was  allowed,  on  the  27th  day  of  February,  1857,  to  fila 
the  copy  of  the  record  produced  when  the  application  was  made  for  the  writ  of 
error,  and  on  the  6th  day  of  March,  following,  the  court  ordered  that  it  should 
have  the  same  efl^ect  as  if  it  had  been  regularly  filed  by  the  clerk.  Evidently 
the  power  to  retain  jurisdiction  in  the  case  before  the  court  is  even  better  sup- 
ported than  it  was  in  that  case,  because  the  transcript  in  this  case  is  duly  certi- 
fied under  a  new  provision  in  a  subsequent  act  of  congress.     12  Stats,  at 

Large,  320. 
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§  1 358.  Mand<imu8  lies  to  compd  the  granthig  of  an  appeal  or  the  prodtiction 
of  a  trarc&cript. 

8.  Mandamus  unquestionably  is  the  proper  remedy  where  the  appeal  is  re- 
fused, and  it  is  an  appropriate  remedy  to  compel  the  production  of  the  tran- 
script. Strong  doubts  are  entertained,  however,  whether  it  would  have  been 
an  adequate  remedy  in  this  case,  because  it  is  more  than  probable  that,  if  the 
motion  had  been  made,  the  affidavits  showing  the  refusal  of  the  clerk  to  furnish 
a  copy  would  have  been  met  by  counter  affidavits  showing  that  the  appeal 
had  been  vacated;  and  in  that  state  of  the  case  it  would  have  been  difficult  for 
the  court  to  have  decided  what  was  right  and  proper  between  the  parties,  with- 
out the  opportunity  of  inspecting  the  record.  Grant,  however,  that  the  ap- 
pellants might  have  had  an  adequate  remedy  in  a  motion  to  this  court  for  a 
nfnandamus^  still  it  is  clear  that  they  had  a  right,  under  the  circumstances  of 
this  case,  to  invoke  the  benefit  of  the  special  provision  in  the  act  of  congress 
referred  to  as  a  cumulative  means  of  securing  their  rights.  Application  was 
accordingly  made  to  the  district  attorney,  and  he,  without  delay,  made  the  cer- 
tificate exhibited  in  the  record.  Conclusion,  therefore,  is,  that  the  case,  in  either 
point  of  view,  is  regularly  before  the  court,  and  all  the  motions  to  dismiss  are 
overruled. 

§  1359.  Upon  a  claim  for  lands  under  an  alleged  Mexican  title^  where  tliere  is 
no  concession^  grants  nor  proof  of  possession^  the  decision  Tnust  he  adverse, 

9.  Eegarding  the  case  as  regularly  before  the  court,  it  becomes  necessary  to 
examine  the  merits  of  the  claim.  Some  suspicion  attaches  to  the  claim,  be- 
cause it  is  made  for  four  leagues  of  land,  whereas  the  only  document  introduced 
in  support  of  it,  which  is  of  the  least  probative  force,  represents  the  original 
claimant  as  having  asked  for  but  three  leagues.  Document  referred  to  pur- 
ports to  be  the  petition  of  the  claimant  to  the  governor,  and  there  is  appended 
to  it  the  usual  informe;  but  there  is  no  concession  or  grant,  nor  is  there  any 
satisfactory  evidence  that  any  title  of  any  kind  was  ever  issued  by  the  governor 
to  the  claimant.  Restates  in  his  petition  to  the  land  commissioners  that  he 
obtained  the  map  in  the  record  from  the  proper  officers  of  the  department ;  but 
the  alleged  fact  is  not  satisfactorily  proved.  Four  witnesses  were  examined  bj^ 
the  claimant  before  the  land  commissioners,  but  only  one  of  the  number  pre- 
tended that  he  had  ever  seen  the  grant,  and  his  statements  are  quite  too  in- 
definite to  be  received  as  satisfactory  proof.  Instead  of  proving  possession 
under  the  grant,  it  is  satisfactorily  shown  that  he  never  occupied  it  at  all;  and 
it  is  doubtful  if  he  ever  saw  the  premises  during  the  Mexican  rule.  Land  com- 
missioners rejected  the  claim,  but,  before  it  came  up  for  hearing  in  the  district 
court,  his  attorney  had  been  appointed  district  attorney  of  the  United  States; 
and  the  proofs  show  that  he  conveyed  two  leagues  of  the  land  to  the  district 
attorney.  Circumstances  of  the  confirmation  of  the  claim  in  the  district  court 
are  fully  stated  in  the  opinion  of  this  court  given  when  the  mandate  was  re- 
voked and  recalled.  "United  States  'o.  Gomez,  23  How.,  339.  Comment  upon 
those  circumstances  is  unnecessary,  except  to  say  that  the  confirmation  was 
fraudulently  obtained. 

§  1360.  A  fraudulent  decree  will  sustain  an  appeal  for  the  purpose  of  cor- 
recting errors. 

Although  the  decree  was  fraudulently  obtained,  still,  inasmuch  as  it  is  correct 

in  form,  it  is  sufficient  to  sustain  the  appeal  for  the  purpose  of  correcting  the 

error.    Party  who  procured  it  cannot  be  allowed  to  object  to  its  validity  as 

a  means  of  perpetuating  the  fraud,  especially  as  he  did  not  appeal  from  the 
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decree.     The  decree  of  the  district  court  is  therefore  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the  petition. 

STEAMER  VIRGINIA  v.  WEST. 
(19  Howard,  182,  183.     1858.) 

Appeax  from  TJ.  S.  Circuit  Court,  District  of  Maryland. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  is  an  appeal  from  the  circuit  court  for  the  dis- 
trict of  Maryland.  The  decree  from  which  the  appeal  has  been  taken  was 
passed  by  the  circuit  court  on  the  17th  day  of  November,  1855,  and  the  appeal 
was  prayed  on  the  same  day  in  open  court.  But  it  was  not  prosecuted  to  the 
next  succeeding  term  of  this  court,  and  no  transcript  of  the  record  was  filed 
here  during  that  terra.  But  a  transcript  has  been  filed  at  the  present  term  of 
this  court  and  the  case  docketed.  And  a  motion  is  made  to  dismiss  it  upon  the 
ground  that  the  appeal  is  not  legally  before  this  court,  according  to  the  act  of 
congress  regulating  appeals. 

§  1361.  Transcript  micst  belled  at  next  aiujceeding  term,  (a) 

The  construction  of  this  act  of  congress,  and  the  practice  of  this  court  under 
it,  has  been  settled  by  the  cases  of  Villabolos  v.  The  United  States,  6  Howard, 
81,  and  the  United  States  v.  Curry,  6  Howard,  106.  The  transcript  must  be 
filed  in  this  court  and  the  case  docketed  at  the  term  next  succeeding  the  ap- 
peal, in  order  to  give  this  court  jurisdiction.  This  case  must  therefore  be  dis- 
missed. 

§  1362.  On  the  dismissal  of  an  appeal  the  party  may  take  a  second  appeal 
within  five  years  from  the  date  of  the  decree. 

But  the  dismissal  does  not  bar  the  appellant  from  taking  and  prosecuting 
another  appeal  at  any  time  within  five  years  from  the  date  of  the  decree,  pro- 
vided the  transcript  is  filed  here  and  the  case  docketed  at  the  term  next  sue 
ceeding  the  date  of  such  second  appeal. 

GRIGSBY  V.  PURCELL. 
(9  Otto,  505-608.     1878.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Kentucky. 

Opinion  by  Watte,  C.  J. 

Statement  of  Facts. —  This  was  a  suit  to  enforce  the  provisions  of  a  trust 
deed  executed  by  J.  Warren  Grigsby  to  secure  "  all  the  debts  of  the  house  of 
Taylor,  Shelby  <&  Co.,  created  since  the  14th  day  of  July,  1857,"  for  which 
he  was  liable.  The  bill  was  filed  by  part  of  the  creditors  for  themselves  and 
such  others  as  should  come  in  and  prove  their  claims.  In  the  progress  of  the 
cause  a  reference  was  had  to  a  master,  who  in  due  time  made  his  report.  At 
the  hearing  before  the  master,  the  appellant,  Susan  P.  Grigsby,  the  wife  of 
J.  Warren  Grigsby,  appeared  as  a  creditor  and  proved  her  claim.  To  the  re- 
port of  the  master  she  excepted ;  and  upon  the  hearing  the  court  decreed  in 
her  favor  to  the  amount  of  $21,753.05,  and  directed  the  payment  of  that 
amount  to  her  from  the  fund  in  court.  The  remainder  of  her  claim  was  re- 
jected.   This  decree  was  rendered  at  the  February  term,  1875,  of  the  circuit 

(a)  Writ  of  error  dlamissed  because  not  returned  And  entered  at  the  return  term.  Hamilton  v.  Moore,*  3  Dal., 
871 ;  Blair  v.  Miller,*  4  Dal ,  21.  Service  of  a  writ  of  error  before  the  return  day'  is  good,  and  though  not  returned 
to  the  first  term,  the  appearance  of  the  defendant  in  error  will  waive  objections  to  the  irregularity.  Wood  v. 
IJde,*  4  Cr.,  180.  Appeal  dismissed  because  the  record  was  not  filed  within  the  first  sixty  days  of  the  next  term. 
German  «.  United  States,*  5  Wall.,  835 
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court,  and  on  the  15th  day  of  the  month  of  February.  On  the  23d  of  the 
same  month,  and  during  the  term,  an  entry  was  made  in  the  cause  granting  an 
appeal  prayed  by  J.  Warren  Grigsby  and  Susan  P.  Grigsby ;  but  it  does  not 
appear  that  any  bond  for  costs  or  for  a  supersedeas  was  ever  executed.  On  the 
19th  of  April,  1875,  Mrs.  Grigsby  receipted  to  the  receiver  in  the  cause  for 
the  amount  of  the  decree  in  her  favor,  and  on  the  6th  of  May,  still  during  the 
February  term,  an  appeal  prayed  by  W.  H.  Thomas  was  granted,  but,  so  far  as 
appears,  no  bond  executed.  The  October  term,  1875,  of  this  court  closed  by 
adjournment  on  the  8th  of  May,  1876.  Neither  of  the  appeals  were  docketed 
during  that  term,  and  the  transcript  of  the  record  was  not  filed  in  court.  So 
far  as  appears,  no  attempt  was  made  to  do  so,  and  no  excuse  has  been  given 
for  the  delay;  but  on  the  12th  of  August,  1876,  before  the  commencement  of 
the  next  term,  the  transcript  was  filed  by  Mr.  and  Mrs.  Grigsby,  and  their  ap- 
peal docketed.  That  of  Thomas  was  not  docketed  until  during  the  present 
term.  Nothing  further  was  done  in  the  case  by  either  party  until  December 
14,  1878,  when  the  appellees  moved  to  dismiss  the  appeal  of  Grigsby  and  wife 
because  it  was  a  joint  appeal,  the  appellants  not  being  united  but  opposed  in 
interest.  Printed  briefs  for  and  against  this  motion  were  filed  by  the  respective 
parties,  and  on  the  23d  of  December  the  motion  was  overruled.  The  attention 
of  the  court  was  not  called  to  the  delay  in  filing  the  transcript  and  docketing 
the  appeals  until  January  19,  1879,  when  the  causes  were  reached  in  their  regu- 
lar order  on  the  docket.  The  counsel  for  the  appellees  then  suggested  the 
delay,  and  moved  to  dismiss  on  that  account. 

§  1363.  If  a  transcript  is  not  filed  and  the  cause  docketed  durinff  the  tenn  to 
which  an  appeal  is  returnable^  the  appeal  may  be  dismissed. 

Sec.  997  of  the  Revised  Statutes,  which  is  a  substantial  re-enactment  of  a 
similar  provision  in  sec.  22  of  the  judiciary  act  of  1789  (1  Stat.,  84),  requires 
that  "  there  shall  be  annexed  to  and  returned  with  any  writ  of  error  for  the 
removal  of  a  cause,  at  the  day  and  place  therein  mentioned,  an  authenticated 
transcript  of  the  record,  an  assignment  of  errors,  and  a  prayer  for  reversal, 
with  a  citation  to  the  adverse  party."  Appeals  are  subject  to  the  same  rules, 
regulations  and  restrictions  as  are  prescribed  by  law  in  cases  of  writs  of  error. 
Rev.  Stat.,  sec.  1012 ;  2  Stat.,  244.  Under  this  legislation  it  has  long  been  held 
that  if  the  transcript  was  not  filed  and  the  cause  docketed  during  the  term  to 
which  it  was  made  returnable,  or  some  sufficient  excuse  given  for  the  delay, 
the  writ  of  error  or  appeal  became  inoperative,  and  the  cause  might,  on  that 
account,  be  dismissed.  Hamilton  v.  Moore,  3  DalL,  371 ;  Blair  v.  Miller,  4  DalL, 
21;  Steamer  Virginia  v.  West,  19  How.,  182;  Gastrou  United  States,  3  Wall., 
47;  Same  v,  Gomez,  id.,  752;  Mesa  v.  United  States,  2  Black,  721;  Mussina  v. 
Cavazos,  6  Wall.,  355 ;  Edmonson  v.  Bloomshire,  7  id.,  306.  After  the  cases  of 
Hamilton  v,  Moore  and  Blair  v.  Miller,  an  attempt  seems  to  have  been  made  in 
Wood  V,  Lide,  4  Cranch,  180,  to  adopt  a  less  stringent  rule,  but  the  uniform 
current  of  decisions  since  is  all  the  other  way ;  and  in  Edmonson  v.  Bloom- 
shire we  considered  the  practice  so  well  established  as  to  make  it  better  "  to  resort 
to  the  legislature  for  its  correction  than  that  the  court  should  depart  from  its 
settled  course  of  action  for  a  quarter  of  a  century."  There  are,  however,  ex- 
ceptions to  the  rule,  as  in  United  States  v,  Gomez,  supra^  where  there  was 
fraud,  and  in  United  States  v.  Booth,  21  How.,  506,  where  the  state  court  to 
which  the  writ  was  directed  ordered  the  clerk  to  disregard  the  writ  and  make 
no  return ;  but  in  all  such  cases  it  must  appear  that  the  appellant  or  the  plaintiff 
in  error  has  not  himself  been  guilty  of  laches  or  want  of  diligence.    These  ap- 
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pellants  bring  themselves  within  none  of  the  exceptions  which  have  ever  been 
recognized.  There  has  been  no  fraud  or  circumvention,  and  the  whole  diffl- 
culty  arises  from  their  own  negligence  alone.  It  does  not  appear  that  the 
clerk  was  called  upon  to  make  the  transcript  until  after  the  term  of  this  court 
to  which  the  appeal  was  returnable  had  closed.  No  security  for  costs  ever  was 
given,  and  in  fact  nothing  was  done  towards  the  prosecution  of  the  appeal  until 
it  had  become  inoperative  by  lapse  of  time,  except  to  obtain  an  order  of  the 
court  for  its  allowance.  To  entertain  the  cause  under  such  circumstances  would 
be  to  encourage  an  addition  to  the  already  burdensome  delay  necessarily  attend- 
ant upon  litigation  in  this  court  on  account  of  the  crowded  state  of  the  docket. 
Instead  of  this,  we  should,  as  we  do,  insist  on  promptness  and  activity  by  all 
who  come  here  to  obtain  a  re-exarai nation  of  judgments  and  decrees  against 
them. 

§  1364.  At  any  time  before  the  hearing  advantage  may  he  taken  of  a  failure 
to  docket  a  cause  in  time.     Appearance  is  no  waiver,  (a) 

It  by  no  means  follows,  as  seems  to  be  supposed  by  counsel  who  resist  this 

motion,  that  if  parties  appear  and  without  objection  go  to  a  hearing  in  a  cause 

docketed  after  the  return  term,  our  judgment  will  be  void  for  want  of  jurisdic- 

diction.     The  real  objection  is  not  that  this  court  has  no  jurisdiction,  but  that 

the  plaintiff  in  error  or  the  appellant,  as  the  case  may  be,  has  failed  to  duly 

prosecute  his  suit;  and  this  objection  may  be  taken  advantage  of  by  the  court 

upon  its  own  motion,  or  by  the  appellee  or  the  defendant  in  error  at  any  time 

before  hearing.     Mere  appearance  does  not  amount  to  a  waiver.     In  this  case 

the  objection  was  taken  in  time. 

Appeal  dismissed. 

CARROLL  V.  DORSET. 
(20  Howard,  204-208.     1857.) 

Erbor  to  the  Circuit  Court  for  the  District  of  Columbia. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. — A  motion  has  been  made  to  dismiss  this  case  for 
want  of  jurisdiction. 

It  appears  that  an  action  of  ejectment  was  brought  by  the  plaintiffs  in  error 
against  the  defendants,  in  the  circuit  court  of  the  district  of  Columbia,  and 
upon  the  trial  the  verdict  and  judgment  was  for  the  defendants.  The  particu- 
lar day  on  which  the  judgment  was  rendered  is  not  given ;  but  it  is  stated  as  a 
judgment  on  the  third  Monday  in  October,  in  the  year  1851,  which,  it  appears, 
was  the  first  day  of  the  term.  But  it  also  appears  that  two  exceptions  were 
taken  at  the  trial  by  the  plaintiffs,  one  dated  the  20th  and  the  other  the  22d 
of  November;  so  that  the  judgment  would  seem  to  have  been  rendered  a  few 
days  before  the  December  term,  1851,  of  this  court.  No  steps  were  taken  to 
bring  it  here  for  revision  until  the  27th  of  May,  1853,  when  an  appeal  bond 
was  approved  by  the  presiding  judge,  which  recites  that  the  plaintiffs  had  ob- 
tained a  writ  of  error  returnable  to  the  next  term  of  this  court  and  filed  it  in 
the  clerk's  office.  No  such  writ  of  error,  however,  appears  to  have  been  issued. 
A  paper  purporting  to  be  a  writ  of  error  was  issued  after  the  commencement 
of  December  term,  1853 ;  that  is,  on  the  17th  of  that  month.  This  pa[)er  is 
made  returnable  to  the  supreme  court  in  general  terras,  without  naming  any 

la)  Tn  Oiiricgs  v.  Tieroan,  10  Pet..,  24,  it  is  held  that  if  a  cose  is  docketed  before  a  motion  to  dismiss  is  made,  the 
motion  will  be  denied;  so,  also,  in  Bingham  v.  Morris,*  7  Or.,  99.  In  Wood  v.  Lide,*  4  Cr.,  180,  it  was  held  that  the 
failure  to  return  a  writ  of  error  to  the  first  term  is  waived  by  an  appearance  by  defendant  in  error. 
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day  or  even  any  term  at  which  the  defendants  were  required  to  appear.  The 
transcript  before  us  also  contains  a  citation,  signed  by  the  presiding  judge,  and 
the  service  is  acknowledged  by  the  attorney  for  the  defendants.  But  tbe  citar 
tion,  like  the  paper  purporting  to  be  a  writ  of  error,  specifies  no  day  or  term 
at  which  the  defendants  are  required  to  appear,  and,  moreover,  is  not  itself 
dated.  No  further  proceedings  were  had  to  bring  up  the  case  until  December 
term,  1856,  when  the  record  was  filed  without  any  other  writ  or"  error,  bond  or 
citation ;  and  at  the  same  term  the  defendants,  by  their  counseU  appeared  in 
this  court. 

§  1365.  A  writ  of  error  mvst  he  ^ncuie  returnable  on  a  certain  day^  amd  must 
be  filed  at  tfie  next  tey^m  of  the  court. 

It  is  evident  from  this  statement  that  the  case  is  not  before  the  court.  The 
act  of  1789,  sec.  22,  requires  that  the  writ  of  error  should  be  made  returnable 
on  a  certain  day  therein  named;  and,  indeed,  upon  common  law  principles,  a 
certain  return  day  in  a  writ  of  error  is  essential  to  its  validity.  There  is, 
therefore,  no  process  by  which  the  case  is  legally  brought  before  this  court,  and 
consequently  we  have  no  jurisdiction  over  it.  And  if  the  process  was  free  from 
exception,  and  if  a  writ  of  error,  such  as  is  known  and  recognized  by  law,  had 
been  issued  and  filed  in  the  circuit  court,  yet  no  transcript  of  the  record  was 
filed  here  until  nearly  three  years  afterwards;  and  this  court  have  repeatedly 
said  that  the  transcript  of  the  record  must  be  filed  at  the  term  next  succeeding 
the  issuing  of  the  writ  or  the  taking  of  the  appeal,  in  order  to  bring  the  casa 
within  the  jurisdiction  of  this  court. 

§  1366.  Want  of  citation  may  he  waived^  hut  not  want  of  regular  writ  of 
error ^  or  due  filing  of  transcript. 

But  it  is  said  on  behalf  of  the  plaintiffs  in  error  that  these  are  mere  irregu- 
larities which  were  waived  by  the  general  appearance  at  the  last  term,  and 
that  the  motion  at  the  present  term  is  too  late.  Undoubtedly  the  appearance 
of  the  defendants  at  the  last  term,  without  making  a  motion  to  dismiss,  cures 
the  defect  in  the  citation.  The  citation  is  nothing  more  than  notice  to  the 
party  to  appear  at  the  time  specified  for  the  return  of  the  writ  of  error.  And 
if  he  appears  it  shows  that  he  had  notice;  and  if  he  makes  no  objection  during 
the  first  term  to  the  want  of  notice,  or  to  any  defect  in  the  citation,  he  must  be 
regarded  as  having  waived  it.  The  citation  is  required  for  his  benefit,  and  he 
may,  therefore,  waive  it,  if  he  thinks  proper,  and  proceed  to  trial  in  the  appel- 
late court.  This  point  was  decided  in  the  case  of  the  United  States  v.  Yulee 
et  aL,  6  How.,  603 ;  but  the  court  at  the  same  time  said  that  the  appearance  did 
not  preclude  the  party  from  afterwards  moving  to  dismiss  for  the  want  of  juris- 
diction, or  upon  any  other  sufficient  ground.  The  same  point  was  again  de- 
cided in  the  case  of  Buckingham  et  al.  v.  McLean  et  al.^  13  How.,  150,  in  which 
the  court  said  that  a  motion  to  dismiss  for  want  of  a  citation  must  be  made  at 
the  first  term  at  which  the  party  appears,  and  is  too  late  if  made  at  a  subse- 
quent term.  But  the  want  of  a  writ  of  error,  such  as  is  prescribed  by  the  act 
of  congress,  stands  on  different  ground.  And  in  the  case  of  the  United  States 
V.  Curry,  6  How.,  118,  the  court  held  that  where  the  power  of  the  court  to 
hear  and  determine  a  case  is  conferred  by  acts  of  congress,  and  the  same  au- 
thority which  gives  the  jurisdiction  points  out  the  manner  in  which  it  shall  be 
brought  before  us,  we  have  no  power  to  dispense  with  the  provisions  of  the 
law  nor  to  change  or  modify  them. 

Upon  this  ground  the  case  is  not  legally  before  us,  and  must  be  dismissed  for 

want  of  jurisdiction. 
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INSURANCE  COMPANY  v.  MORDECAI. 
(31  Howard,  l»5-202.     1858.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facps. —  The  defendant  in  error,  on  the  8th  of  October,  1858, 
obtained  a  judgment  against  the  plaintiflfs  in  error  in  the  district  court. of  the 
United  States  for  the  western  .district  of  Virginia.  On  the  18th  of  the  same 
month,  this  writ  of  error  was  sued  out,  and  made  returnable  on  the  second  Mon- 
day in  January  then  next  ensuing  —  in  other  words,  it  was  made  returnable  on 
the  second  Monday  in  January,  in  the  present  term  of  this  court,  and  the  de- 
fendant in  error  was  cited  to  appear  here  on  that  day.  A  motion  has  been 
made  to  dismiss  the  case,  upon  the  ground  that,  in  order  to  bring  the  judgment 
of  the  district  court  before  this  court,  the  writ  of  error  must  be  returnable  on 
the  first  day  of  the  term,  and  that  a  writ  of  error  with  a  different  return  day 
is  not  authorized  by  law,  nor  by  the  rules  and  practice  of  this  court. 

§  1367.  A  writ  of  error  7nu%t  he  made  returnable  to  the  first  day  of  the 
iervi.  (a) 

By  the  act  of  congress  of  May  8,  1792  (1  Stat.,  278),  it  was  made  the  duty  of 
the  clerk  of  this  court  to  transmit  to  the  clerks  of  the  several  circuit  courts  of  the 
United  States  the  form  of  a  writ  of  error,  to  be  approved  by  two  of  the  judges 
of  this  court,  and  the  clerks  of  the  circuit  courts  were  by  that  act  authorized 
to  issue  writs  of  error  agreeably  to  such  form,  as  nearly  as  the  case  would 
admit.  And  it  is  by  virtue  of  this  act  alone  that  the  clerk  of  a  circuit  court, 
or  of  a  district  court  exercising  the  jurisdiction  of  a  circuit  court,  is  authorized 
to  issue  a  writ  of  error  to  remove  a  case  to  this  court.  Immediately  after  its 
passage,  the  form  of  a  writ  of  error  was  adopted  and  transmitted  to  the  clerks 
of  the  circuit  courts,  pursuant  to  its  provisions,  and  that  form  made  it  returnable 
on  the  first  day  of  the  term  of  this  court  next  ensuing  the  issuing  of  the 
writ  —  that  is,  on  the  day  appointed  by  law  for  the  meeting  of  the  court.  The 
form  then  adopted  has  never  been  changed,  nor  are  we  aware  of  any  case  in 
which  a  writ  of  error  with  a  different  return  day  has  been  sanctioned  by  this 
court.  It  is  unnecessary,  therefore,  to  inquire  what  may  be  the  rules  of  practice 
in  this  particular  in  other  courts.  The  legal  return  day  was  fixed  under  the 
authority  of  the  act  of  1792,  and  a  writ  of  error  issued  by  the  clerk  of  a  circuit 
court,  or  of  a  district  court  exercising  the  powers  of  a  circuit  court,  with  a 
different  return  day,  or  differing  ia  any  other  material  respect  from  the  form 
transmitted,  is  without  authority  of  law,  and  will  not  bring  up  the  case  to  this 
court.  The  rules  of  the  court  have  been  framed  in  conformity  with  this  return 
day  of  the  writ,  and  the  rule  which  permits  a  defendant  in  error  to  docket  and 
dismiss  a  case  if  the  transcript  is  not  filed  by  the  plaintiff  within  the  time 
therein  limited,  necessarily  presupposes  that  the  writ  is  returnable  on  the  first 
day,  and  that  the  plaintiff  might  then  file  the  transcript.  He  may,  it  is  true, 
return  the  writ  with  the  transcript  at  any  time  during  the  term,  unless  the  case 
has  been  docketed  and  dismissed,  when  it  cannot  afterwards  be  filed  without  the 
special  order  of  the  court.  But  this  permission  to  return  the  writ,  and  file 
the  transcript  at  a  subsequent  day,  is  upon  the  principle  that,  for  certain  pur- 
poses of  convenience  or  justice,  the  term  is  considered  as  but  one  period  of 
time  —  as  one  day,  and  that  day  the  first  of  the  term.  The  writ  before  us  was 
obviouslv  issued  bv  some  oversiorht  of  the  clerk,  who  followed  the  form  used 

-1-1 —  -     I  ^_^^^^_^_^^^_^^^^^^^^_^^^_^_^  i-i ^-^— ^^^^— -  „i—  ■  ■     ■  ^  .^,^^_^_ 

(a)  In  Porter  v.  Foley,*  21  How.,  393,  the  writ  was  not  made  returnable  to  the  first  day  of  the  term,  and  the  court 
refused  to  remand  for  the  purpose  of  havin;^  the  writ  and  citation  amended,  but  gave  the  party  leave  to  with- 
dnw  the  tntnsciipt  to  be  used  with  proper  1^^  process  in  brhiging  the  case  up. 
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when  this  court  met  on  the  second  Monday  in  January,  without,  it  would  seem, 
adverting  to  the  circumstance  that  the  day  of  meeting  had  been  changed  by 
law,  and  that  the  first  Monday  in  December,  and  not  the  second  Monday  in 
January,  was  the  first  day  of  the  term. 

§  1368.  and  if  ike  writ  is  defective  in  this  particular   it  cannot  he 

amend^^  nor  can  the  supreme  court  issue  a  new  citation. 

Neither  can  the  writ  of  error  be  amended.  The  defendant  in  error  was  cited 
and  admonished  to  appear  on  the  second  Monday  in  January,  and  if  the  writ 
£.•  were  amended,  it  could  not  be  maintained  with  this  citation,  for  the  defendant 
must  be  cited  to  appear  on  the  same  day  that  the  writ  is  returnable.  The  cita- 
tion is  the  regular  and  familiar  process  from  a  court  of  justice,  notifying  and 
requiring  the  defendant  to  appear  and  make  his  defense,  if  he  has  any,  on  the 
return  day  of  the  writ.  And  the  common  law  process  of  a  writ  of  error  made 
returnable  on  one  day,  and  a  summons  to  the  defendant  to  appear  at  another, . 
would  be  without  precedent,  and  would  be  as  objectionable  as  the  entire  absence 
of  a  citation.  And  the  want  of  proof  that  the  defendant  was  cited  has  always 
been  held  to  be  a  fatal  defect  in  the  process  prescribed  and  required  by  the  act 
of  1789,  whereby  a  party  is  authorized  to  bring  the  judgment  of  an  inferior 
court  before  this  court  for  revision — a  defect  which  can  be  cured  only  by  the 
voluntary  appearance  of  the  party  entered  on  the  record.  Nor  can  this  mis- 
take be  corrected  by  a  citation  from  this  court.  The  act  of  congress  requires 
it  to  be  issued  by  the  judge  or  justice  who  allows  the  writ  of  error,  and  it  can» 
not  bo  legally  issued  by  any  other  judge  or  court.  The  case  must  therefore  be 
dismissed  for  want  of  jurisdiction  in  this  court. 

§  1369.  Filing  transcript. —  The  transcript  of  the  record  must  be  filed  at  the  next  succeed- 
ing term  of  the  court.  CarroU  r.  Dorsey,  20  How.,  204.  See  the  case,  §§  1865-66.  A  failure 
to  file  the  transcript  at  the  next  term  is  fatal  to  the  appeaL  The  Lucy,  8  WaU.,  307.  See  the 
case,  §§  194r-196. 

§  1370.  The  ten  days  after  judgment  within  which  a  writ  of  error  is  to  be  filed  do  not 
commence  to  run  from  the  filing  of  the  opinion  of  the  court  denying  the  motion  for  a  new 
trial,  but  from  the  entry  of  the  rule  for  judgment  in  the  clerk^s  office.  Hatch  v,  Ckxldington,* 
5  Blatch.,  523. 

X.  Appeal  and  Witrr  of  Ebeob  Bonds. 

1.  In  Gene7*aZ. 

* 

Summary  —  Executed  to  a  deceased  party ^  §  1371. —  Supreme  court  may  enlarge  security ^ 
%  1372. —  Condition  heUd  sufficient^  §  1373. —  Mu^t  he  approved  by  Justice^  §  1374. —  T^rne 
given  by  supreme  court  to  file  bond,  §  1375. —  Pouxr  of  louder  couj't  after  case  is  docketed, 
§  1376. 

§  1371.  An  appeal  bond  executed  to  a  deceased  party  instead  of  the  administrator  is  ir- 
regular ;  but  the  court  will  permit  a  sufficient  bond  to  be  filed.  Bigler  v.  Waller^  §§  1377- 
1379. 

§  1372.  The  supreme  court  may  enlarge  the  security  in  a  writ  of  error  bond  where  the 
judgment  is  for  a  certain  sum  of  money ;  but  it  has  no  such  power  where  a  judgment  has 
been  rendered  in  ejectment,  on  which  nominal  damages  only  are  awarded.  In  such  case  the 
court  cannot  enlarge  the  security  to  cover  damages  which  a  plaintiff  may  recover  in  an  ac- 
tion for  mesne  profits,  or  for  any  other  losses  which  he  may  ^lege  he  wiU  sustain  by  being 
kept  out  of  possession  of  the  land  by  any  delay  there  may  be  in  prosecuting  tlie  writ  of  error. 
Roberts  v.  Cooper.  §  1380.    See  §  1400. 

§  1373.  An  appeal  bond  conditioned  that  the  appellants  ''shall  duly  prosecute  their  said 
appeal  with  effect,  and,  moreover,  pay  the  amount  of  costs  and  damages  rendered  and  to  be 
rendered  in  case  the  decree  shall  be  affirmed  in  the  supreme  court,"  is  sufficient  under  g  1000, 
Revised  Statutes.    Gay  v,  Parpart,  §  1381. 
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§  1 374.  The  security  required  upon  appeals  and  writs  of  error  must  be  taken  by  the  jud^e 
or  justice.  A  bond  approved  by  the  clerk  alone  is  void;  but  time  will  be  given  to  file  a  suf- 
ficient bond.     O'Reilly  v.  Edrington,  §  iaS3.     See  §  1392. 

§  1375.  Where  no  appeal  bond  was  given  at  the  time  of  taking  the  appeal,  the  supreme 
court  gave  sixty  days  within  which  to  file  a  bond  for  costs.  Anson  v.  Blue  Ridge  R.  Co., 
§1383.    See  §1401. 

§  1376.  When  a  bond  for  an  appeal  is  accepted  and  the  case  is  docketed  in  the  supreme 
court,  the  jurisdiction  of  the  lower  court  is  gone ;  it  cannot  vacate  the  allowance  of  the  ap- 
peal and  require  additional  security.     Keyser  v,  Farr,  §  1334.    See  §  1408. 

[Notes.—  See  ^  1385-1419.] 

BIGLER  V.  WALLER. 
(12  Wallace,  142-150.     1870.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Virerinia. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  The  record  shows  that  the  appellant,  on  the  14th  of 
June,  1866,  instituted  a  suit  in  equity  in  the  circuit  court  against  William 
Waller  and  Kobert  Saunders,  for  the  cause  of  action  set  forth  in  the  bill  of  com- 
plaint. Among  other  things  he  alleged  that  he  entered  into  an  agreement  in 
writmg  with  William  Waller  for  the  purchase  of  certain  real  estate  lying  in 
the  county  of  York  and  state  of  Virginia;  that  the  said  respondent,  on  the 
10th  of  May,  1853,  executed  to  the  complainant  a  deed  of  the  said  real  estate, 
and  that  the  complainant,  on  the  same  daj"^,  made  the  cash  payment  as  stipu- 
lated in  the  agreement,  and  gave  to  the  respondent,  at  the  same  time,  his  obli- 
gation to  pay  the  balance  of  the  purchase  money  at  the  times  therein  specified ; 
that  on  the  22d  of  June,  in  the  same  year,  the  complainant  executed  to  the 
other  respondent  a  trust  deed  of  the  premises  to- secure  the  balance  of  the 
consideration  which  he  agreed  to  pay  for  the  real  estate,  as  stipulated  in  that  ob- 
ligation ;  that  he  went  into  possession,  made  valuable  improvements,  and  con- 
tinued to  make  the  stipulated  payments  until  April,  1861,  when  the  war  broke 
out,  and  he  was  compelled  to  leave  the  state;  that  after  he  left  the  state.  Waller 
authorized  the  other  respondent,  as  such  trustee,  to  make  sale  of  the  real  estate, 
and  the  complainant  alleges  that  the  trustee  effected  the  sale  without  publish- 
ing the  notice  required  by  the  terms  of  the  deed  of  trust,  and  that  he  satisfied 
the  said  obligation  out  of  the  proceeds  of  the  sale,  and  has  failed  to  account  to 
the  complamant  for  the  balance  of  the  proceeds ;  that  Waller  became  the  pur- 
chaser of  the  real  estate  at  that  sale;  that  he  immediately  took  possession  of 
the  same,  together  with  certain  personal  property  of  great  value  belonging  to 
the  complainant;  that  he  sold  the  same  and  converted  the  proceeds  to  his  own 
use,  and  applied  the  same  to  the  payment  of  the  balance  due  on  the  said  obli- 
gation ;  that  he  also  rented  the  real  estate  and  received  large  sums  of  money 
as  rents;  that  be,  the  complainant,  subsequently  succeeded,  through  the  aid  of 
our  military  authorities,  in  recovering  possession  of  the  real  estate,  but  that  he 
found  it  in  a  ruinous  condition;  that  since  that  time,  to  wit,  on  the  11th  of 
November,  1865,  Waller  instituted  a  suit  against  him  on  the  said  obligation  in 
the  supreme  court  of  the  city  and  county  of  New  York,  to  recover  what  he 
claims  to  be  due  thereon;  that  subsequently  the  other  respondent  posted  up,  in 
the  county  where  the  real  estate  is  situated,  a  notice  "  that  he  would,  at  the  re- 
quest of  said  Waller,  in  a  few  weeks,  sell  said  real  estate." 

Based  on  these  and  other  similar  allegations,  the  charge  is  made  that  Waller 

may  induce  the  trustees  so  to  act  in  regard  to  the  sale  of  the  premises  as  to 

cheat  and  defraud  the  complainant ;  therefore  he  prays  that  the  trustee  may 

he  enjoined  from  selling  the  said  real  estate,  and  that  the  said  Waller  may  be 
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enjoined  from  assigning  his  interest  in  the  said  obligation  until  the  suit  in  the 
supreme  court  of  the  city  and  county  of  New  York  is  determined,  and  for  an 
account,  and  that  the  respondents  may  be  required  to  deliver  up  all  deeds  and 
papers  in  their  possession  concerning  said  sale.  Suffice  it  to  say,  without  enter- 
ing into  details,  that  such  proceedings  were  had  that  a  decree  was  entered  that 
the  appellant  should  pa}^  to  William  G.  Waller,  administrator  of  Williana 
Waller,  deceased,  the  sum  of  $17,377  in  coin,  and  costs,  to  the  defendants. 
Dissatisfied  with  that  decree  the  complainant  appealed  to  this  court,  which  is 
the  case  involved  in  the  motion. 

Pending  the  suit  here  the  appellees  have  appeared  specially  and  filed  a 
motion  to  dismiss  the  appeal  upon  two  grounds:  (1)  Because  the  citation  is  ad- 
dressed to  the  original  parties,  one  or  both  of  whom  deceased  before  the  final 
decree.  (2)  Because  the  bond  given  to  prosecute  the  appeal  is  executed  to  a 
deceased  respondent  and  not  to  the  administrator  in  whose  favor  the  decree 
was  entered. 

§  1377.  An  irregularity  in  addressing  a  citation  to  a  deceased  party  may  he 
waived. 

Undoubtedly  the  citation  is  irregular,  as  it  should  be  addressed  to  the  aetual 
parties  to  the  suit  at  the  time  the  appeal  was  allowed  and  prosecuted.  Where 
a  party  dies  before  the  appeal  is  allowed  and  prosecuted,  the  suit  should  be  re- 
vived in  the  subordinate  court,  and  the  citation,  as  matter  of  course,  should 
be  addressed  to  the  proper  party  in  the  record  at  that  time.  Notice  is  required 
by  law,  and  where  none  is  given,  and  the  failure  to  comply  with  the  require- 
ment is  not  waived,  the  appeal  or  writ  of  error  must  be  dismissed,  but  the  de- 
fect may  be  waived  in  various  ways,  as  by  consent  or  appearance  or  the  fraud 
of  the  other  party.  Service  of  the  citation  may  be  made  upon  the  attorney 
of  record  of  the  proper  party.  Bacon  et  al,  v.  Hart,  1  Black,  38.  Unquestion- 
ably the  attorney  of  record  may  also  waive  service,  and  acknowledge  notice 
on  the  citation,  as  in  that  behalf  he  represents  the  party.  Grosvenor  v,  Dan- 
forth,  16  Mass.,  74;  Adams  v,  Kobinson,  1  Pick.,  461.  On  the  citation  in 
this  case  is  the  following  indorsement :  "  I  hereby  acknowledge  service  of  the 
within  citation.  James  Alfred  Jones,  counsel  for  the  defendants  in  this  cause 
in  the  circuit  court  of  the  United  States  for  the  district  of  Virginia."  Viewed 
in  any  reasonable  light,  it  seems  to  the  court  that  the  attorney  knew  that  the 
appeal  was  allowed  by  the  court  and  was  prosecuted  by  the  appellant,  which  is 
the  only  purpose  intended  to  be  effected  by  the  citation.  Having  been  counsel 
in  the  cause,  the  party  signing  that  certificate  must  have  known  that  the  suit 
had  been  revived,  as  that  proceeding  took  place  before  the  final  decree  was  en- 
tered. Such  a  service  would  be  sufficient  beyond  all  doubt  if  there  had  been 
no  error  in  the  form  of  the  citation,  and  as  that  objection  is  merely  a  formal 
one,  we  are  all  of  the  opinion  that  it  must  be  considered  as  waived  by  the  cir- 
cumstantial language  of  the  certificate  signed  without  objection  by  the  attor- 
ney of  record  in  the  circuit  court. 

§  1378.  Requisites  of  an  appeal  or  writ  of  error  hand  stated. 

2.  Appeals  from  decrees  of  the  circuit  court  to  this  court  are  allowed  where 
the  matter  in  dispute,  exclusive  of  costs,  exceeds  the  sum  or  value  of  $2,000,, 
and  the  provision  is  that  such  appeals  shall  be  subject  to  the  same  rules,  regula- 
tions and  restrictions  as  are  prescribed  in  law  in  case  of  writs  of  error.  2  Stats. 
at  Large,  244.  Good  and  sufficient  security  must  be  taken  by  every  justice  or 
judge  who  signs  the  citation,  that  the  plaintiff  in  error  shall  prosecute  his  writ 
to  effect,  and  answer  all  damages  and  costs  if  he  fail  to  make  his  plea  good ; 
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and  in  order  that  the  writ  of  error  may  operate  as  a  supersedeas  and  stay  exe- 
cution, the  writ  must  be  served  by  a  copy  thereof  being  lodged  for  the  adverse 
party,  in  the  clerk's  office  where  the  record  remains,  within  ten  days,  Sundays 
exclusive,  after  the  judgment  was  rendered  or  the  decree  was  passed.  1  Stats,  at 
Large,  85.  Such  a  service  Is  not  required  in  an  appeal,  but  the  requirement  is 
that  the  appeal  must  be  taken  and  allowed  in  cases  where  it  is  required  to  be 
allowed,  within  the  same  period  of  time,  and  in  both  cases;  that  is,  whether 
the  cause  is  removed  by  writ  of  error  or  by  appeal,  the  plaintiff  in  error  or  the 
appellant  must  give  the  required  security  within  the  ten  days,  Sundays  ex- 
clusive, in  order  that  the  writ  of  error  or  appeal  may  operate  as  a  supersedeas. 
"What  is  necessary  is  that  the  security  be  sufficient,  and,  when  it  is  desired  to 
make  the  appeal  a  supersedeas^  the  security  must  be  given  within  ten  days  from 
the  rendering  of  the  decree."  Rubber  Company  v.  Groodyear,  6  Wall.,  156; 
Catlett  -y.  Brodie,  9  Wheat.,  553.  Unless  taken  within  the  ten  days  an  appeal 
cannot  be  made  to  operate*  as  a  supersedeas^  but  a  party  appealing  within  that 
time  may  not  desire  that  the  appeal  shall  have  that  effect,  and  in  that  event  all 
that  can  be  required  of  him  is  that  he  shall  give  good  and  sufficient  security 
for  costs,  including  "just  damages  for  delay."    Rule  32;  1  Stats,  at  Large,  404. 

§  1370.  An  appeal  hond  must  he  executed  to  the  opposite  party;  hut  a  defect 
may  he  remedied  by  filing  a  new  hond. 

Argument  to  show  that  the  bond  in  this  case  is  irregular  and  defective  is 
unnecessary,  as  it  is  clear  that  it  should  be  given  to  the  opposite  party  or  par- 
ties in  the  suit,  but  it  does  not  follow,  b}''  any  means,  that  the  appeal  must  be 
dismissed.  On  the  contrary,  it  is  the  constant  practice  of  the  court  to  allow 
such  defects  to  be  obviated  by  granting  leave  to  the  appellant  or  plaintiff  in 
error  to  file  a  new  bond  within  a  reasonable  time,  to  be  fixed  by  the  court,  in 
view  of  all  the  circumstances  when  the  application  is  made.  The  Dos  Her- 
manos,  10  Wheat.,  306;  Brobst  v,  Brobst,  2  Wall.,  96.  Even  if  the  appeal  is 
not  dismissed,  it  is  suggested  by  the  appellees  that  it  should  not  be  allowed  to 
continue  to  operate  as  a  supersedeas^  because  the  appeal  bond  or  the  required 
"good  and  sufficient  security  "  was  not  given  within  the  ten  days  from  the  date 
of  the  decree;  but  it  is  a  sufficient  answer  to  that  suggestion  at  this  time  to  say 
that  no  such  question  is  before  the  court.  Such  a  question  may  arise  hereafter, 
but  the  decision  of  the  court  at  present  is  that  the  motion  to  dismiss  must  be 
granted  unless  the  appellant  file  a  sufficient  appeal  bond  in  the  usual  form 
within  ten  days  in  the  same  sum  as  that  required  by  the  chief  justice  who  al- 
lowed the  appeal. 

Leave  is  granted  to  the  appellees  to  file  such  a  bond,  but  the  court  does  not 
decide  what  the  effect  will  be,  nor  that  it  is  or  is  not  competent  for  this  court 
in  such  a  case  to  grant  a  supersedeas^  as  no  such  application  is  before  the  court. 

ROBERTS  V.  COOPER. 
(19  Howard,  873-375.     1856.) 

Error  to  IT.  S.  Circuit  Court,  District  of  Michigan. 

Opinion  by  Mr.  Justice  Wayne. 

Statement  of  Facts. —  In  this  case  Roberts,  who  is  the  plaintiff  in  error,  on 
the  allowance  of  the  writ  of  error,  gave  security  in  the  sum  of  $1,000,  con- 
ditioned that  he  would  prosecute  his  writ  to  effect,  and  answer  all  damages  and 
costs  if  he  failed  to  make  his  plea  good.  Cooper  now  declares  that  the  bond 
for  $1,000  is  not  sufficient  to  answer  all  the  damages  and  costs  if  Roberts 
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should  fail  to  prosecute  his  writ  to  effect,  and  refers  to  an  affidavit  filed  by  hirr 
as  the  basis  of  this  motion  to  show  that  fact.  Mr.  Vinton,  counsel  of  Cooper 
now  moves  the  court  for  an  order  requiring  Roberts  to  give  additional  security 
in  the  sum  of  $25,000,  or  such  other  sum  as  the  court  may  deem  to  be  sufficient 
to  cover  all  damages  which  Cooper  may  suffer  if  the  writ  of  error  should  not 
be  prosecuted  with  effect. 

The  case  between  the  parties  is  for  the  recovery  of  land  in  ejectment. 
Cooper  represents  that  he  holds  the  legal  title  to  the  land  in  controversy  in 
trust  for  the  National  Mining  Company,  incorporated  by  the  legislature  of  the 
state  of  Michigan,  to  carry  on  the  business  of  mining  for  copper,  and  that  he 
is  the  secretary  and  treasurer  of  the  company;  that  he  instituted  this  suit  to 
recover  the  possession  of  this  land  for  them,  that  they  might  have  the  use  and 
occupation  of  it  for  their  chartered  purposes.  It  is  also  stated  by  the  affiant 
that  a  decision  had  been  given  by  the  supreme  court  of  the  United  States  at 
its  last  term,  on  a  writ  of  error  to  the  circuit  court  for  the  district  of  Michi- 
gan, between  the  same  parties  in  controversy,  for  the  same  land,  establishing, 
on  the  merits  of  the  case,  the  title  of  the  affiant  to  the  land,  and  that  the  min- 
ing company,  in  consequence  of  it,  had  prepared  to  prosecute  its  mining  busi- 
ness to  the  extent  of  their  ability  upon  the  land,  which  is  known  to  contain  a 
very  valuable  deposit  of  copper  ore,  which  could  be  worked  with  great  profit; 
and  that  the  company  was  prevented  from  working  the  deposit  in  consequence 
of  the  pending  writ  of  error,  which  Roberts  sued  out  upon  a  judgment  which 
had  been  rendered  in  this  case  against  him  and  in  favor  of  the  legal  title  of 
the  affiant,  in  the  circuit  court  of  the  United  States  for  the  district  of  Michigan 
at  its  last  term.  And  the  affiant  also  states  that  the  damages  which  the  com- 
pany will  sustain  by  the  delay  caused  by  the  writ  of  error  will  amount  to  at 
least  the  sum  of  $25,000,  and  to  a  larger  amount  if  Roberts  shall  not  prose- 
cute his  writ  of  error  to  effect. 

§  1 380.  The  mipreine  court  cannot  enlarge  the  secxcrity  in  a  writ  of  error  bond 
in  an  actio/v  of  ejectment. 

We  have  not  been  able  to  find  a  precedent  for  this  motion.  The  counsel 
making  it  did  not  cite  one,  but  relied  upon  that  part  of  the  twenty-second, 
twenty-third  and  twenty-fourth  sections  of  the  juJiciary  act  of  1789,  the  first 
of  which  declares  that  every  justice  or  judge  signing  a  citation  on  any  writ  of 
error  shall  take  good  and  sufficient  security  that  the  plaintiff  in  error  shall 
prosecute  his  writ  to  effect  and  answer  all  damages  and  costs  if  he  fail  to  make 
his  plea  good,  which,  considered  in  connection  with  the  twenty -third  and  twenty- 
fourth  sections,  he  thought  empowered  this  court  to  grant  the  motion.  In  our 
interpretation,  and  the  proper  application  of  those  sections,  regard  must  be  had 
to  the  nature  of  the  action  upon  which  a  writ  of  error  has  been  brought,  and 
to  the  damages  to  which  a  plaintiff  who  has  had  a  verdict  and  judgment  may 
be  entitled.  If  it  be  for  a  money  demand,  on  which  a  sum  certain  has  been 
given  by  a  judgment,  it  is  the  duty  of  the  judge,  who  signs  the  citation  on  a 
writ  of  error,  to  take  care  that  good  and  sufficient  security  is  given.  Should  it 
be  nesrlected,  and  it  shall  be  brouo:ht  to  the  notice  of  this  court,  when  such  a 
case  is  before  it  upon  a  writ  of  error,  upon  a  motion  to  enlarge  the  security, 
this  court  would  take  care  that  the  party  claiming  its  intervention  should  have 
the  full  benefit  of  the  security  intended  by  the  law  on  a  case  when  the  writ  of 
error  was  a  supersedeas.  But  when  a  verdict  and  judgment  upon  it  has  been 
had  in  ejectment,  on  which  nominal  damages  are  only  awarded  (except  in  cases 
between  landlord  and  tenant,  and  that  in  England,  in  virtue  of  the  statute  of 
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1  George  lY,  ch.  87,  sec.  2),  and  a  writ  of  error  has  beea  sued  out  by  the  de- 
fendant, and  security  given,  as  has  been  done  in  this  case,  this  court  cannot 
interfere  to  enlarge  the  security  to  cover  damages  which  a  plaintiff  may  re- 
cover in  an  action  for  mesne  profits,  or  for  any  other  losses  which  he  may  allege 
he  will  sustain  by  being  kept  out  of  the  possession  of  his  land  by  any  delay  there 
may  be  in  prosecutmg  the  writ  of  error.  Besides,  this  court  cannot  award 
damages  in  any  case  brought  to  it  by  writ  of  error,  or  require  an  enlargement 
of  a  bond  given  upon  a  writ  of  error,  except  as  it  is  authorized  to  do  in  the 
twenty-third  and  twenty-fourth  sections  of  the  judiciary  act  of  17S9,  neither  of 
which  comprehend  cases  of  apprehended  losses,  except  when  they  are  a  part  of 
the  original  suit,  and  then  only  "  when  its  reversal  is  in  favor  of  the  plaintiff 
or  petitioner  in  the  original  suit,  and  the  damages  to  be  assessed  or  the  matter 
to  be  decreed  are  uncertain ;  in  which  case  the  cause  is  remanded  for  a  final 
decision." 

We  must  deny  this  motion.  It  is  not  provided  for  by  any  legislation  of  con- 
gress. And  the  utmost  extent  for  which  the  enlargement  of  security  upon 
nominal  damages  in  ejectment  has  been  found  necessary  in  England,  is  given 
by  the  statute  16  Charles  II,  sec.  8,  and  that  is,  -where  a  defendant  there  brings 
error,  he  may  be  bound  to  the  plaintiff  in  such  reasonable  sum  as  the  court 
shall  think  proper,  which  sum  has  been  settled  at  double  the  amount  of  one 
year's  rent.  4  Burrows,  2502.  The  courts  in  England  will  also  oblige  a  de- 
fendant in  ejectment,  who  brings  error,  to  enter  into  a  rule  or  undertaking  not  to 
commit  waste  or  destruction  pending  the  writ.  3  Burrows,  1823 ;  Palmer's  Prac- 
tice in  the  House  of  Lords,  159.  The  motion  t6  enlarge  the  security  in  this  case 
is  overruled. 

GAY  V.  PARPART. 
(11  Otto,  891,  893.     1879.) 

Appeal  from  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Watie,  C.  J. 

Statement  of  Facts. —  These  motions  are  founded  on  an  alleged  defect  in  the 
form  of  the  condition  of  the  bond.  By  sec.  1000,  Rev.  Stat.,  the  security  to  be 
taken  on  a  writ  of  error  or  an  appeal,  where  the  writ  or  the  appeal  is  a  aicper- 
sedeas  and  stays  execution,  must  be  "  that  the  plaintiff  in  error  or  the  appellant 
shall  prosecute  his  writ  or  appeal  to  effect^  and,  if  he  fails  to  make  his  plea 
good,  shall  answer  all  damages  and  costs." 

§  1381.    What  necessary  to  co7istitute  a  sufficient  appeal  bond. 

The  condition  of  the  bond  in  this  case  is,  that  the  appellants  "shall  duly 
prosecute  their  said  appeal  with  effect,  and,  moreover,  pay  the  amount  of  costs 
and  damages  rendered  and  to  be  rendered  in  case  the  decree  shall  be  affirmed 
in  said  supreme  court."  The  object  of  the  statutory  requirement  undoubtedly 
is  to  secure  to  the  opposite  party  his  damages  and  costs,  in  case  the  judgment 
or  decree  shall  not  be  reversed,  and  that,  we  think,  is  the  legal  effect  of  this 
bond.  If,  on  the  final  disposition  of  a  writ  of  error  or  appeal,  the  judgment 
or  decree  brought  under  review  is  not  substantially  reversed,  it  is  affirmed,  and 
the  writ  of  error  or  appeal  has  not  been  prosecuted  with  effect.  In  our  opin- 
ion the  language  of  the  bond  covers  fully  all  the  requirements  of  the  statute. 
The  motions  to  dismiss  the  appeal  and  vacate  the  supersedeas  are,  therefore, 

overruled. 
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The  appellee  has  coupled  with  a  motion  to  dismiss,  a  motion,  under  rule  0, 
to  affirm,  because  it  is  manifest  that  the  appeal  was  taken  for  delay  only. 
Clearly  this  is  not  a  case  for  the  application  of  that  rule. 

Motions  denied. 
O'REILLY  V.  EDRINGTON. 

(6  Otto,  724-727.     1877.) 

Appeal  from  TJ.  S.  Circuit  Court,  Southern  District  of  Mississippi. 

§  1 388.  The  security  for  an  appeal  must  he  taken  hy  the  judge  or  justice,  (a) 

Opinion  by  Waffe,  C.  J. 

None  of  the  objections  to  this  appeal  are,  in  our  opinion,  well  taken,  except 
the  one  which  relates  to  the  approval  of  the  bond.  That,  we  think,  must  be 
sustained.  The  security  required  upon  writs  of  error  and  appeals  must  be  taken 
by  the  judge  or  justice.  Rev.  Stat.,  sec.  1000.  lie  cannot  delegate  this  power 
to  the  clerk.  Here  the  approval  of  the  bond  was  by  the  clerk  alone.  The 
judge  has  never  acted;  but,  as  the  omission  was  undoubtedly  caused  by  the 
order  of  the  court  permitting  the  clerk  to  take  the  bond,  the  case  is  a  proper 
one  for  the  application  of  the  rule  by  which  this  court  sometimes  refuses  to  dis- 
miss appeals  and  writs  of  error,  except  on  failure  to  comply  with  such  terms  as 
may  be  imposed  for  the  purpose  of  supplying  defects  in  the  proceedings.  Mar- 
tin V,  Hunters  Lessee,  1  Wheat.,  361 ;  Dayton  v.  Lash,  94  U.  S.,  112. 

If  the  appellant  desires  that  the  appeal  shall  operate  as  a  supersedeas,  the  bond 
may  be  in  the  sum  of  $7,000;  otherwise,  in  the  sum  of  $250.  The  security  may 
be  approved  by  any  judge  or  justice  authorized  to  sign  a  citation  upon  an  ap- 
peal in  the  cause;  but  this  cause  will  stand  dismissed  unless  the  appellant  shall, 
on  or  before  the  first  Monday  in  March  next,  file  with  the  clerk  of  this  court  a 
bond,  with  good  and  sufficient  security,  conditioned  according  to  law,  for  the 
purposes  of  the  appeal ;  and  it  is  so  ordered. 

ANSON  V.  BLUE  RIDGE  RAILROAD  COMPANY. 

(23  Howard,  1,  2.     1859.) 

Appeal  from  IT.  S.  Circuit  Court,  Northern  District  of  Georgia. 

Opinion  by  Mr.  Ju6i«[ce  Nklson. 

Statement  of  Facts. —  This  is  a  motion  to  dismiss  the  appeal  on  the  part  of 
the  appellee,  upon  the  ground  that  no  appeal  bond  was  given  at  the  time  of 
granting  the  appeal,  as  required  b^  the  statute,  either  as  a  security  for  costs  or 
supersedeas  of  execution.    1  Stats,  at  Large,  pp.  84,  85,  sees.  22,  23,  p.  404. 

§  1383*  Where  no  appeal  bond  was  given,  the  suprenie  court  will  allow  one  to 
hejUed.  (b) 

It  is  admitted  that  no  bond  was  given,  but  the  counsel  resisting  the  motion 
proposes  to  give  one  for  the  costs,  and  thus  prevent  the  dismissal,  if  consistent 
with  the  practice  of  the  court.  The  practice  has  been  allowed  in  several  cases^ 
as  will  be  seen  by  reference  to  10  Wheat.,  311;  16  How.,  148,  and  9  "Wheat., 
555.  In  the  last  case,  time  was  granted  within  which  to  give  the  bond,  or  the 
case  be  dismissed.  The  bond  may  be  taken  and  approved  before  any  judge  or 
justice  authorized  to  allow  the  appeal  or  writ  of  error. 

Let  the  appellant  have  sixty  days  to  give  the  bond  and  file  it  with  the  clerk, 
upon  complying  with  which  order  the  motion  be  dismissed ;  otherwise,  granted. 

(a)  Approved  in  National  Bank  v.  Omaha,  6  Otto,  737. 

(b)  In  Boyd  v.  Qmndy,*  6  Pet,  777,  the  record  showing  that  no  appeal  bond  was  given,  the  f^>peal  was  dis- 
missed. 
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KEYSER  V.  FARR. 
(16  Otto,  385-287.     1881.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Opinion  by  Waitb,  C.  J. 

Statement  of  Facts. —  The  decree  in  this  case  was  rendered  on  the  26th  of 
October,  1881,  The  record  also  shows  that  the  court  on  the  same  day  entered 
an  order  allowing  an  appeal  and  fixed  the  amount  of  the  bond.  On  the  29th 
and  31st  of  October  bonds  for  the  appeal  and  supersedeas  were  executed  by  all 
the  several  appellants,  and  approved  by  the  chief  justice  of  the  court.  On  the 
last  day  named  the  case  was  docketed  in  this  court,  and  a  transcript  of  the 
record  filed.  Afterwards,  on  the  14rth  of  November,  but  during  the  term  at 
which  the  order  allowing  the  appeal  was  entered,  the  appellees  moved  the  court 
below  to  require  additional  security  from  the  appellants,  Keyser,  Howard  and 
Smith.  On  the  hearing  of  this  motion  the  court  entered  an  order  purporting 
to  set  aside  and  vacate  the  former  allowance  of  an  appeal,  but  at  the  same  time 
made  a  new  allowance  to  take  efifeot  on  that  day.  Upon  this  state  of  facts, 
the  appellants,  fearing  that  execution  may  issue  notwithstanding  their  appeal 
docketed  here,  move  for  an  order  restraining  the  court  below  from  proceeding 
to  enforce  the  decree,  and  the  appellees  move  to  dismiss:  1,  because  the  allow- 
ance of  the  appeal  has  been  vacated;  and -2,  because  the  value  of  the  matter 
in  dispute  is  less  than  $2,500. 

§  1 384.  After  a  hand  is  aocepted^  and  ths  case  is  docketed  in  the  supreme  cov/rt^ 
the  jurisdiction  of  the  lower  court  ceases. 

After  the  acceptance  of  the  bonds  for  the  appeal  and  the  docketing  of  the 
cause  in  this  court,  the  jurisdiction  of  the  court  below  was  gone.  From  that 
time  the  suit  was  cognizable  only  in  this  court.  In  Goddard  v,  Ordway,  101 
U.  S.,  745,  there  was  nothing  more  than  the  formal  order  of  allowance  entered, 
as  in  this  case,  with  the  final  decree.  Such  an  order,  while  in  that  condition,  it 
was  held,  was  subject  to  the  control  which  every  court  retains  over  its  ordinary 
judgments  during  the  term.  In  Draper  v,  Davis,  102  U.  S.,  370,  however,  it  was 
decided  that  after  a  bond  had  been  accepted  by  one  of  the  judges  in  accord- 
ance with  such  an  order  of  allowance,  the  jurisdiction  w.as  transferred  from  the 
court  below.  Here  a  bond  was  not  only  accepted,  but  the  case  was  actually 
entered  in  this  court.  In  this  way  clearly  the  court  below  was  deprived  of 
power  to  make  its  order  of  November  14th.  It  follows  that  the  motion  to  dis- 
miss, so  far  as  it  is  based  upon  the  order  of  the  court  below  vacating  its  allow- 
ance of  the  appeal,  must  be  denied,  and  that  the  supersedeas  which  followed  in 
law  from  the  acceptance  of  the  bond  by  the  chief  justice  is  in  force.  Such 
was  our  ruling  in  Draper  v.  Davis,  supra^  on  a  similar  motion  at  the  last  term. 

The  questions  presented  by  the  other  branch  of  the  motion  to  dismiss  are 
important,  and  have  not  been  directly  settled,  as  we  think,  by  any  decision  yet 
made  by  this  court.  Their  further  consideration  is  postponed  until  the  case  is 
heard  on  its  merits. 

§  1385.  In  general. —  Cause  dismissed  because  the  bond  is  given  to  a  person  who  is  not  a 
party.    Davenport  v,  Fletcher,  16  How.,  142. 

§  1386.  An  appeal  bond  need  not  be  signed  by  all  the  defendants.  It  is  sufficient  if  the 
bond  is  approved  by  the  court,  as  satisfactory  and  complete  security,  by  whomsoever  it  may 
be  executed.    Brockett  v.  Brockeh,  2  How..  238.     See  the  case,  §§  1513-16. 

§  1 387.  The  objection  that,  although  an  appeal  was  claimed  by  all  the  defendants,  the  bond 
was  given  by  one,  should  be  taken  by  a  preliminary  motion  to  dismiss  the  appeal ;.  but  it  be- 
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comes  immaterial  when,  after  hearing,  it  is  foimd  that  the  decree  must  he  reversed  as  to  the 
one  giving  the  bond.     Mandeville  v.  Riggs,  2  Pet.,  490. 

§  1388.  An  appeal  bond  in  the  alternative  —  to  the  people  of  the  state  of  New  York,  or 
to  B.,  the  relator  —  is  good,  and  may  be  sued  upon  in  the  name  of  either.  Spalding  v.  New 
York.*  2  How.,  66. 

§  1389.  A  bond  that  does  not  clearly  and  accurately  state  by  what  court  the  decree  ap- 
pealed from  was  rendered  is  not  sufficient,  and  will  not  be  approved.  Benjamin  v.  Hart,*  4 
Ben.,  454. 

§  1390.  Where  an  appeal  bond  did  not  set  out  the  nature  of  the  cause  of  action,  nor  the 
coui-t  to  which  the  appeal  was  prayed,  it  was  held  that  as  its  object  appeared  to  be  legal,  and 
it  appeared  to  be  sufficiently  certain  to  prevent  a  second  recovery,  it  should  be  held  valid. 
Smith  V.  Walker,*  Hemp.,  289. 

§  1391.  Although  the  statute  may  require  a  recognizance  for  an  appeal,  an  appeal  bond 
will  be  good,  and  the  sureties  will  be  liable  thereon.  Dowlin  v.  Standifer,*  Hemp.,  290;  Deen 
V,  Hemphill,*  Hemp.,  154. 

§  1392.  Duty  of  judge.— A  writ  of  error  will  not  be  dismissed  on  the  ground  that  the 
judge  signing  the  citation  did  not  approve  the  bond  for  security,  when  it  appears  that  he  at- 
tested the  signatures  of  the  sureties  as  a  witness.  The  approval  is  not  required  to  be  in  writ- 
ing, and  will  be  presumed  from  the  signing  of  the  citation  and  the  authentication  of  the  sig- 
natures of  the  sureties.    -Davidson  v.  Lanier,  4  Wall.,  453.     See§  1374. 

§  1393.  From  the  fact  that  the  sureties  on  a  bond  for  the  prosecution  of  a  writ  of  error 
were  sworn  as  to  their  sufficiency  by  the  judge  of  the  state  court  who  signed  the  citation,  it 
may  be  inferred  that  the  security  was  taken  by  him  according  to  law.  Silver  v.  Ladd,*  6 
Wall.,  440. 

§  1394.  An  objection  was  made  that  it  did  not  appear  that  the  judge  who  granted  the  writ 
of  error  did,  upon  issuing  the  citation,  take  the  bond  required  by  the  twenty-second  section 
of  the  judiciary  act.  Hddj  that  the  provision  is  directory  Co  the  judge,  and  that  an  omission 
does  not  vitiate  the  writ  of  error ;  that  if  any  party  be  prejudiced  by  the  omission,  the  su- 
preme court  can  grant  him  summary  relief  by  imposing  such  terms  on  the  other  party  as, 
under  aU  the  circumstances,  may  be  legal  and  proper;  that  where  there  is  nothing  in  the  rec- 
ord to  show  whether  a  bond  was  taken  or  not,  the  supreme  court  will  presume  that  the  law 
was  complied  with.     Martin  v.  Hunter,  1  Wheat.,  804.    See  the  case,  §§  682-729. 

§  1395.  Amount  of  penalty. —  It  is  not  required  that  the  security  in  an  appeal  bond  shall 
be  in  any  fixed  proportion  to  the  decree.  What  is  necessary  is  that  it  be  sufficient,  and  when 
it  is  desired  to  make  the  appeal  a  supersedeas^  that  it  be  given  within  ten  days  from  the  ren- 
dering 'of  the  decree.  The  question  of  sufficiency  must  be  determined  in  the  first  instance 
by  the  judge  who  signs  the  citation,  but  after  the  allowance  of  the  appeal,  this  question,  as 
well  as  every  other  in  the  cause,  becomes  cognizable  in  the  supreme  court.  It  is,  therefore, 
matter  of  discretion  with  the  supreme  court  to  increase  or  diminish  the  amount  of  the  bond, 
and  to  require  additional  sureties  or  otherwise  as  justice  may  require.  Rubber  Co.  17.  Gk)od- 
year,  6  Wall.,  156.    See  the  case,  §g  1307-8. 

§  1396.  On  appeal  from  the  circuit  to  the  supreme  court  in  a  suit  to  foreclose  a  railroad 
mortgage,  the  amount  of  the  bond  on  appeal  will  be  proportioned  to  the  injury  to  the  appel- 
lants by  the  delay.     Duncan  v.  Mobile  &  Ohio  R'y  Co.,  3  Woods,  600. 

§  1397.  The  security  which  a  judge  should  require  upon  signing  the  citation  on  a  writ  of 
error  from  the  supreme  court  to  the  district  court  should  be  for  the  costs  and  such  damages 
for  delay  as  shall  be  adjudged  by  the  appellate  court  upon  affirmance  of  the  judgment  below. 
Renner  v.  Bank  of  Columbia,  2  Cr.  C.  C.,  810. 

g  1398.  Upon  a  decree  of  foreclosure  of  a  railroad  mortgage,  the  bond  on  appeal  to  the  su- 
preme court  was  fixed  by  considering  that  the  road  would  not  sell  for  more  than  was  due  at 
the  date  of  the  decree,  and  that  during  the  probable  time  of  the  pending  of  the  appeal  the 
interest  which  would  accrue  on  bonds  would  amount  to  a  little  more  than  $798,000,  and  the 
amount  was  accordingly  fixed  at  $800,000.    Wilmer  v,  Atlanta  &  Richmond  R'y  Co.,  2  Woods, 

457. 

§  1399.  It  seems  that  where  an  appeal  to  the  supreme  court  would  tie  up  a  fund  pending 
the  appeal,  the  security  required  would  have  to  be  enough  to  cover  the  interest  during  the 
time  the  suit  might  be  pending  on  appeal,  besides  the  costs  and  other  incidental  expenses 
and  damage.    Turner  v.  I.,  B.  &  W.  R'y  Co.,  8  Biss.,  533. 

§  1400.  Where  nothing  appears  in  the  record  to  show  that  the  indemnity  in  an  appeal  bond 
is  insufficient,  it  will  be  presumed  to  be  sufficient  Where  the  judgment  or  decree  is  for  the 
recovery  of  money,  not  otherwise  secured,  the  indemnity  must  be  for  the  whole  amount  of 
the  judgment  or  decree,  including  just  damages  for  delay,  and  costs  and  interest  on  the  ap- 
peal. But  in  all  suits  where  the  property  in  controversy  necessarily  follows  the  event  of  the 
suit,  as  in  real  actions,  replevin,  and  suits  on  mortgages,  indemnity  is  only  inquired  in  an 
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amount  sufficient  to  secure  the  sum  recovered  for  the  use  or  detention  of  the  property  and 
the  other  incidental  items,  as  in  cases  where  the  judgment  or  decree  is  for  money.  What  is 
necessary  is  that  it  be  sufficient,  and  when  it  is  desired  to  make  the  appeal  a  supersedeas,  that 
it  be  filed  within  ten  days  from  the  rendering  of  the  decree ;  and  the  question  of  sufliciency 
must  be  determined  in  the  first  instance  by  the  judge  who  signs  the  citation,  but  after  the 
allowance  of  the  appeal  that  question  as  well  as  every  other  in  the  cause  becomes  cognizable 
in  the  supreme  court.  It  is,  therefore,  matter  of  discretion  with  the  court  to  increase  or 
diminish  the  amount  of  the  bond  and  to  require  additional  sureties  or  otherwise  as  justice- 
may  require.     French  v.  Shoemaker,*  12  Wall.,  86.     See  §  1872. 

§  1401.  Time  of  filing. —  In  this  case  a  motion  was  made  to  dismiss  the  appeal  because  the 
bond  was  not  filed  in  time.  The  decree  was  drawn  up  and  placed  in  the  clerk's  hands  on  the 
15th  of  the  month,  to  be  approved  by  the  court,  and  entered  as  of  that  day.  It  was  entered  on 
the  20th  as  of  the  15th,  and  the  bond  was  filed  on  the  28th.  The  court  ruled  as  follows:  **  We 
think  that  for  the  purposes  of  appeal  this  decree  must  be  regarded  as  having  been  passed  on 
the  20th,  and  that  the  bond  was  filed  in  time.  But  if  this  were  otherwise,  and  through  mis- 
take or  accident  no  bond,  or  a  defective  bond,  had  been  filed,  this  court  would  not  dismiss  the 
appeal,  except  on  failure  to  comply  with  an  order  to  give  the  proper  security  within  such  rea- 
sonable time  as  it  might  prescribe."    Seymour  v.  Freer,*  5  Wall.,  822.     See  §  1875. 

§  1 402.  If  the  district  court,  allowing  an  appeal  to  the  supreme  court,  accept  an  appeal 
bond  after  the  expiration  of  the  time  limited  within  which  the  appeal  might  be  taken,  such 
bond  must  be  held  to  relate  back  to  the  time  of  the  allowance  of  the  apx>eal,  and  the  supreme 
court  will  presume  that  the  security  was  given  accoi*ding  to  the  rule  prescribed  by  the  district 
court.    The  Dos  Hermanos,  10  Wheat.,  311. 

§  1403.  The  supreme  court  permitted  an  appeal  bond  to  be  filed  nunc  pro  tunc,  holding  it 
probable  that  the  peculiar  state  of  the  record,  and  mode  of  bringing  up  the  questions  from, 
the  court  below,  had  misled  the  solicitors.     Brobst  v.  Brobst,*  2  Wall.,  96. 

§  1404.  Sni'eties,  justifying. — It  was  objected  to  a  writ  of  error  bond,  that  the  sureties  did 
not  justify  in  pursuance  of  a  notice  by  the  plaintiffs  attorneys  requiring  them  to  do  so.  He2d, 
that  as  the  usual  affidavit  of  the  ability  of  the  sureties  accompanied  the  bond  at  the  time  of 
its  approval,  and  as  there  was  no  allegation  of  their  inability,  a  further  justification  was  not 
required.     Hatch  v.  Coddington,*  5  Blatch.,  528. 

§  1405.  Where  a  surety  on  an  appeal  bond  is  not  present,  his  affidavit  as  to  his  responsi- 
bility is  not  sufficient;  the  evidence  of  some  reliable  person  is  necessary.  Hobson  v,  John- 
son,* 4  Biss.,  505. 

§  1 406.  New  bond. —  On  an  appeal  from  a  justice  of  the  peace,  the  circuit  court  quashed 
the  appeal  bond,  but  permitted  a  new  bond  to  be  filed.  Held,  that  the  refusal  of  the  court 
to  dismiss  the  appeal  after  quashing  the  bond  was  proper ;  that  the  practice  was  sanctioned  by 
the  practice  of  several  of  the  states.  (Brown  v,  Mathews,  1  Rand.,  462;  1  Munf.,  897,  cited.) 
Deen  v.  Hemphill,*  Hemp. ,  154. 

§  1407.  Where  a  writ  of  error  bond  becomes  insufficient  by  reason  of  facts  arising  subse- 
quent to  its  approval,  the  supreme  court  may  order  a  new  bond.  But  upon  facts  existing  at 
the  time  the  security  was  accepted,  the  action  of  the  justice,  within  the  statute  and  the  rules 
of  practice  adopted  for  his  guidance,  is  final.  (Jerome  v.  McCarter,  21  Wall.,  17,  affirmed.^ 
Martin  t?.  Powder  Go,*  3  Otto,  802. 

§  1408.  Increasing  nnioant. —  It  seems  that  after  the  allowance  of  a  writ  of  error  from  the 
supreme  court  to  the  supreme  court  of  a  state,  a  judge  at  chambers  has  no  power  to  increase 
the  bond  required  on  the  granting  of  the  writ.  Slaughter  House  Cases,  8  Chic.  L.  N.,  41. 
See  §  1876. 

§  1409.  A  writ  of  error  to  the  supreme  court  of  a  state  was  allowed  by  one  of  the  justices^ 
of  the  supreme  court,  and  the  amount  of  the  bond  required  was  fixed  at  the  sum  required  on. 
appeal  from  the  state  district  to  the  state  supreme  court.  A  motion  was  made  to  increase 
the  amount  of  the  bond,  because  the  plaintiff  in  error  would  be  entitled  during  the  pendency 
of  the  writ  of  error  to  fees  largely  in  excess  of  the  amount  of  the*  bond ;  the  motion  was 
overruled  on  the  ground  that  there  was  no  statutory  warrant  for  requiring  a  bond  to  protect 
Buch  contingent  emoluments.    Ibid. 

%  1410.  Condition  broken,  when. — The  condition  of  an  appeal  bond  from  a  justice's  court  to- 
the  circuit  court  is  not  broken  unless  the  judgment  of  the  justice  is  affinued  in  toto.    Butt  v. 
Stinger,  4  Cr.  C.  C,  253. 

g  1411.  An  executrix  has  a  right  to  appeal  from  a  sentence  of  the  orphans*  court  without 
giving  security  to  prosecute  the  appeal  with  effect.     Deneale  v.  Young,  2  Cr.  C.  C,  200. 

S  1412.  Waiver  by  appearance. —  One  of  the  parties  to  an  action  before  a  justice  of  the 
peace  having  appealed,  the  circuit  court  thereby  acquired  jurisdiction.  The  appearance  of  the 
appellee  before  the  appellate  court,  without  objection  on  his  part  for  the  want  of  an  appeal. 
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bond,  is  a  waiver  thereof,  and  the  absence  of  such  appeal  bond  in  no  way  affects  the  jurisdic- 
tion of  the  court.     Dillingham  v.  Skein,  Hemp.,  183. 

§  1413.  Action  on. —  Debt  is  the  proper  action  on  a  bail  bond  or  recognizance.  When 
the  principal  and  sureties  all  enter  into  the  recognizance,  or  into  the  bond,  the  action  must 
be  brought  against  all,  if  living,  or  against  each  separately.  If  brought  against  two  without 
joining  the  rest,  the  defendants  may  plead  it  in  abatement.     DowUn  v.  Standifer,*  Hemp.,  293. 

§  1414.  A  state  law  in  force  when  an  appeal  bond  was  given  in  an  action  in  the  state 
court  is  the  law  of  the  contract,  and  governs  an  action  on  the  bond,  even  though  subsequently 
repealed.     Goshom  v.  Alexander,  2  Bond,  163. 

§  1415.  Where  an  appeal  bond  is  executed  to  three  jointly,  the  obligees  may  join  in  a 
suit  on  the  appeal  bond.     Arnold  v.  Frost,*  9  Ben.,  267. 

§  1416.  Where  a  court  has  jurisdiction  of  the  oi*iginal  matter,  it  has  jurisdiction  of  a  suit 
on  the  appeal  bond.     Arnold  v.  Frost,*  9  Ben.,  267. 

§  1417.  Although  no  appeal  lies  from  the  judgment  of  a  justice  of  the  peace  of  the  Dis- 
trict of  Columbia  to  the  circuit  court  in  cases  where  the  trial  was  by  jury,  yet  when 
the  defendant  does  in  fact  appeal,  and  gives  an  appeal  bond,  an  action  is  maintainable  on 
the  bond.     Chase  v.  Smith,  4  Cr.  C.  C,  90. 

§  141 8.  In  an  action  on  an  appeal  bond,  given  on  writ  of  error  from  the  supreme  to  the 
district  court,  the  breach  of  the  bond  assigned  must  be  single,  and  each  alternative  of  the 
bond  denied;  the  plaintiff  in  error  is  not  bound  absolutely  on  such  bond  to  pay  the  damages 
adjudged  to  the  defendant  in  error  in  the  supreme  court,  but  only  to  indemnify  him  for 
whatever  losses  he  may  have  sustained  by  the  judgment's  not  being  satisfied  after  affirmance. 
Tuckers.  Lee,  3  Cr.  C.  C,  685. 

§  1419.  A  sum  of  money  fleposlted  in  the  consular  court  of  Shanghai,  China,  and  received 
without  objection,  is  a  sufficient  security  on  appeal  to  the  circuit  court  for  the  district  of 
California.    The  Ping-On  v,  Blethen,  11  Fed.  R,  611.     See  §  1283. 

2.  LiahUity  of  Sureties. 

^xrxuLKRY^  Apportioning  sum  collected,  §S  1420,  1422.  —  Liable  for  interest ,  §  1421.— Affirm' 
ance  in  circuit  court  fixes  liability  of  sureties,  §  1423. —  Execution  not  necessary  before 
bringing  suit,  §  1424. —  On  summary  process,  §  1425. —  Sale  of  creditor's  interest  in  judg- 
ment, §  1426. 

§  1 420.  A  sum  realized  on  execution,  or  paid  by  the  principal,  less  than  the  original  judg- 
ment, cannot  be  apportioned  so  as  to  reduce  the  damages  for  which  a  surety  on  the  appeal 
bon^  is  liable.     Ives  v.  The  Merchants'  Bank,  §§  1427,  1428. 

§  142 J.  A  surety  on  a  penal  appeal  bond  is  liable  for  interest  from  the  time  of  bringing 
suit  on  the  bond.     Ibid, 

§  1422.  A  decree  was  entered  for  a  certain  sum,  and  an  order  was  made  for  a  sale  of  a 
tract  of  land,  the  proceeds  to  be  applied  in  payment  of  the  decree.  Held,  that  the  sureties  on 
the  appeal  bond  were  not  entitled  to  have  the  proceeds  of  the  sale  applied,  pro  rata,  to  the 
satisfaction  of  the  decree  and  the  judgment  against  them  on  the  bond.  Sessions  v.  Pintard, 
§  1429. 

^  1423.  Where  a  case  is  taken  from  the  district  to  the  circuit  court  on  writ  of  error,  an 
affirmance  of  the  judgment  fixes  the  liability  of  the  sureties  on  the  supersedeas  bond,  and 
they  are  not  discharged  by  the  execution  of  anew  supersedeas  bond  and  the  removal  of  the  case 
to  the  supreme  court ;  especially  where  the  judgment  is  affirmed  in  the  supreme  court.  But 
the  sureties  on  the  first  bond  are  not  liable  for  the  costs  of  the  proceedings  subsequent  to  the 
affirmance  in  the  circuit  court.     Babbitt  v,  Finn,  §§  1430-1432. 

§  1424.  It  is  not  necessary  to  issue  execution  on  the  judgment  before  bringing  an  action  on 
the  writ  of  error  bond.     Ibid. 

^  1425.  Under  the  laws  of  Louisiana  sureties  on  an  appeal  bond  are  liable  to  judgment  on 
summary  process,  on  return  of  ntdla  bona  against  the  principal,  and  in  such  proceeding  they 
cannot  question  the  return  of  the  marshal,  nor  compel  him  to  amend  it.    Smith  v,  Gaines, 
•  §§  1433-1435. 

§  1426.  Sureties  on  an  appeal  bond  remain  liable  after  the  creditor's  interest  in  the  judg« 
ment  has  been  attached  and  sold.    Ibid, 

[Notes.—  See  §§  1436-1444.] 
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IVES  V.  THE  MERCHANTS'  BANK  OF  BOSTON. 
(12  Howard,  150-165.    1851.) 

Opinion  by  Mr.  Justice  Catkon. 

Statement  of  Facts. —  At  November  term,  1843,  in  the  circnit  court  of 
Bhode  Island,  the  Merchants'  Bank  of  Boston  recovered  against  the  New  Jer- 
sey Steam  Navigation  Company,  by  decree  in  an  admiralty  suit,  the  sum  of 
$22,224  and  costs  of  suit.  From  which  decree  the  respondents  appealed  to  this 
court ;  and  on  December  14,  1843,  Moses  B.  Ives,  the  present  plaintiff  in  error, 
became  bound  as  surety  for  the  appellants  in  a  penal  bond  of  $2,500,  with  a 
condition  "that  the  said  navigation  company  should  prosecute  their  appeal 
with  effect  and  should  well  and  truly  pay  all  such  costs  and  damages  as  should 
be  adjudged  for  them  to  pay  by  said  supreme  court  or  by  said  circuit  court  by 
reason  of  said  appeal  in  case  of  failure.  At  December  term,  1847,  the  appeal 
was  heard  before  the  supreme  court  and  the  decree  affirmed  with  costs  and  six 
per  cent,  damages.  On  return  of  the  mandate  a  judgment  was  entered  in  the 
circuit  court  against  the  navigation  company  for  the  original  amount;  and 
also  for  $6,078.20  damages  arising  by  reason  of  the  appeal,  and  for  $529.98, 
being  costs  covered  by  the  appeal  bond.  The  entire  sum  for  principal,  dam- 
ages and  costs  being  $28,452.78.  Execution  issued  for  the  aggregate  sum,  and 
the  steamboat  Massachusetts  was  sold,  20th  July,  1848,  for  $25,000,  by  virtue 
of  the  writ.  The  vessel  had  been  attached  when  the  proceeding  was  com- 
menced and  continued  subject  to  a  lien  until  sold;  but,  not  bringing  a  sum 
equal  to  the  final  decree,  Ives  was  sued  on  his  appeal  bond,  and  the  circuit 
court  gave  judgment  against  him  for  the  amount  of  the  penalty  and  also  for 
six  per  cent,  interest  on  the  $2,500  from  October  10,  1848,  being  the  time 
when  he  was  served  with  the  writ;  the  penalty  and  interest  amounting  to 
$2,605.80,  for  which  judgment  was  rendered  at  the  June  term,  1849.  To  bring 
up  this  judgment  Ives  sued  out  the  present  writ  of  error. 

§  1427.  A  sum  reultzed  on  execution^  less  than  tJie  final  judgrrvent^  cannot  he 
apportioned  so  as  to  reduce  the  damages  for  which  a  surety  on  an  appeal  hond  is 
liable. 

First,  it  is  insisted  and  assigned  for  error,  that  the  $25,000  made  by  a  sale 
of  the  vessel  covered  about  eighty  per  cent,  of  the  amount  included  in  the  exe- 
cution, and  ought  to  have  been  proportioned  to  every  part  of  the  demand,  and 
if  thus  applied  to  damages  and  costs  would  have  reduced  them  to  about  $1,200, 
and  that  plaintiff  in  error  was  responsible  for  no  more.  Ives  was  bound  to 
pay  such  damages  as  might  be  awarded  by  the  supreme  court  and  costs;  and 
<^ould  have  been  sued  and  a  judgment  had  against  him  had  no  execution  issued. 
He  was  positively  bound  to  the  amount  of  his  bond,  and  could  not  be  heard  to 
allege  an  extinguishment  of  it  in  part,  because  of  a  payment  made  by  his 
principals,  leaving  an  amount  due  equal  to  the  bond.  This  is  the  plain  equity 
of  the  case.  If  the  appeal  had  not  been  taken,  and  the  property  attached  had 
been  sold  in  due  time  after  the  first  decree  for  $25,000,  no  damages  would  have 
been  sustained  by  the  plaintiffs  below,  and  as  the  surety  was  instrumental  in 
delaying  satisfaction,  it  is  equitable  that  he  should  respond  to  such  damage  as 
his  act  occasioned,  and  which  enlarged  the  amount.  The  second  ground  relied 
upon  to  reverse  is,  that,  by  uniform  practice,  costs  are  deducted  from  the  first 
proceeds  collected  on  an  execution  including  them;  and  that  a  surety  for  costs 
is  never  held  liable  when  an  amount  sufficient  to  cover  costs  is  made  of  the 
principal.  It  is  not  necessary  at  present  to  decide  this  matter  of  practice,  nor 
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shall  we  do  so,  as  the  unsatisfied  damages,  exclusive  of  costs,  far  exceeded  the 
judgment  rendered  by  the  circuit  court. 

§  1 428.  A  surety  on  an  appeal  hond  is  liable  for  interest  from  the  time  of 
commencing  suit  on  the  hond. 

The  third  and  remaining  question  is  one  of  general  importance  and  some 
difficulty.  The  surety  was  bound  in  a  penal  bond,  and  this  penalty  the  circuit 
court  exceeded  by  allowing  interest  on  it  from  the  time  of  demand  by  suit ; 
and  it  is  insisted  that  in  this  there  was  error.  The  action  was  debt,  with  an 
allegation  of  damages  sustained  by  its  detention.  The  parties  came  to  a  hear- 
ing on  an  agreed  case,  which  set  forth  the  facts  and  submitted  the  law  arising 
on  them  to  the  court ;  and,  as  the  twenty-sixth  section  of  the  judiciary  act  of 
1789  only  gives  the  courts  power  to  assess  damages  and  to  render  judgment 
for  so  much  as  is  due  according  to  equity  in  cases  of  default  or  confession,  or 
on  demurrer,  it  does  not  apply  in  cases  heard  on  agreed  facts  or  tried  upon 
pleadings  and  proofs.  This  court  so  held  in  Farrar  and  Brown  v.  The  United 
States,  5  Pet.,  385,  and  which  construction  we  follow.  In  the  same  cause  it 
was  adjudged  that  in  an  action  of  debt  against  the  sureties  of  a  surveyor  who 
had  received  moneys  of  the  United  States  to  disburse  and  given  bond  with 
sureties  to  account  for  them,  the  practice  was  to  render  judgment  in  debt  for 
the  penalty  to  be  discharged  by  the  amount  actually  due,  and  that  this  amount 
could  not  exceed  the  penalty.  In  cases  where  unascertained  damages  are 
claimed,  about  which  there  is  a  contest,  the  foregoing  is  the  proper  rule ;  al- 
though it  was  departed  from  in  the  case  of  M'Gill  v.  The  Bank  of  The  United 
States,  12  Wheat.,  614,  where  payments  had  been  made  by  the  sureties  after  a 
defalcation,  and  an  account  was  taken  between  the  parties  and  interest  calcu- 
lated on  both  sides  and  a  balance  struck,  which,  when  added  to  previous  pay- 
ments, exceeded  the  penalty  of  the  bond.  But  these  cases  widely  differ  from 
the  present.  Here  the  surety  was  bound  to  pay  damages  that  might  be  ad- 
judged against  his  principal  in  the  supreme  court.  They  were  established  and 
settled  at  $6,078.26;  and  this  judgment  bore  six  per  cent,  interest  from  its 
date.  It  was  conclusive  as  against  the  principal;  and  equally  conclusive  of  the 
fact  that  the  surety  was  bound  to  pay  it  to  the  extent  of  $2,500.  Then  this 
amount  was  due  by  the  bond  which  could  have  been  at  once  enforced  by  suit; 
and  if  the  supreme  court  had  been  vested  with  power  to  render  judgment 
against  the  surety  on  the  appeal  bond,  as  is  the  case  in  some  of  the  states,  no 
reason  would  seem  to  exist  why  the  bond  should  not  bear  interest  from  the 
date  of  judgment  in  the  supreme  court  against  the  surety  as  well  as  against 
the  principal  But  as  Ives  only  guarantied  the  payment  of  damages,  and  it 
was  a  duty  imposed  on  the  principal  to  pay  the  entire  judgment,  the  moderate 
rule  has  been  applied  of  requiring  interest  from  the  time  that  demand  of  pay- 
ment was  made  by  suit ;  a  rule  now  so  generally  established  in  similar  cases 
by  state  courts  of  high  authority,  that  this  court  could  not  violate  it  without 
manifest  impropriety.  Of  course,  we  are  dealing  with  an  appeal  bond  and  do 
not  intend  to  go  beyond  the  case  before  us.    It  is,  therefore,  ordered  that  the 

judgment  rendered  by  the  circuit  court  be  affirmed. 
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SESSIONS  V.  PINTARD. 
( 18  Hoi«?tird,  10^109.     1855. ) 

Opinion  by  Mr.  Justice  McLean. 

Statement  of  Facts.  — This  is  an  appeal  from  the  circuit  court  of  the  eastern 
district  of  Arkansas. 

Pintard,  on  the  10th  of  April,  184Y,  obtained  a  decree  against  Archibald 
Groodloe  for  $10,552,  with  ten  per  cent,  interest  per  annum  on  the  amount 
decreed.  There  was  also  an  order  that  a  certain  tract  of  land  should  be  sold 
and  the  proceeds  applied  to  the  payment  of  the  decree.  An  appeal  was  taken 
from  this  decree  to  this  court,  by  which  the  decree  was  affirmed.  On  the  20th 
of  February,  1852,  Pintard  commenced  an  action  against  Sessions  and  others 
on  the  appeal  bond,  and  at  April  term,  1853,  obtained  a  judgment  on  the  bond 
for  the  penalty  thereof,  amounting  to  the  sum  of  $12,000.  At  the  same  time 
Pintard  procured  an  order  for  the  sale  of  the  land  specified  in  the  decree,  which 
was  sold  on  the  15th  of  ISTovember,  1852,  for  the  sum  of  $8,025,  which,  after 
paying  the  expense  of  the  sale,  left  a  balance  of  $7,525  as  a  credit  on  said 
decree,  as  of  the  15th  of  JSTovember,  1852.  The  interest,  with  the  sum  decreed,^ 
up  to  that  period  amounted  to  $16,877.  The  proceeds  of  the  sale  of  the  land 
being  deducted  from  this  sum,  leaves  a  balance  on  the  decree  of  $8,912,  with 
interest  from  the  17th  day  of  April,  1853.  The  interest  on  this  sum,  up  to  the 
time  judgment  was  rendered  on  the  appeal  bond,  makes  the  sum  of  $9,283,  as 
the  amount  to  be  collected  on  the  judgment.  An  execution  was  issued  on  the 
judgment  the*  14th  of  May,  1853,  for  $12,000,  with  an  indorsement  of  a  credit 
of  $2,717.  This  execution  was  levied  on  a  number  of  slaves,  of  the  value  of 
$12,000,  as  the  property  of  Sessions,  the  defendant.  A  deli\^ry  bond  was 
taken  for  the  slaves,  with  Daniel  H.  Sessions  as  security ;  but  the  slaves  not 
being  delivered  on  the  day  of  the  sale,  an  execution  was  issued  against  principal 
and  surety  on  the  delivery  bond.  At  this  stage  of  the  proceedings  a  bill  was 
filed  by  the  appellants,  complaining  that  the  distribution  which  had  been  made 
of  the  proceeds  of  the  sale  of  the  land  was  inequitable,  and  that  such  proceeds 
should  be  credited  on  the  judgment  entered  upon  the  appeal  hond,  pro  rataj 
and  not  exclusively  on  the  decree;  and  the  complainants  pray  that  Pintard  may 
be  decreed  to  enter  a  credit  upon  the  judgment  as  aforesaid,  as  of  its  date,  for 
the  sum  of  $5,323.35;  and  that  a  perpetual  injunction  might  be  granted  to 
prevent  him  from  collecting  any  more  than  the  residue  of  the  judgment,  after 
deducting  the  above  sum.  A  temporary  injunction  was  granted,  Pintard  filed 
his  answer,  and  upon  the  final  hearing  the  injunction  was  dissolved  and  the  bill 
dismissed  at  the  costs  of  the  complainants.  From  this  decree  an  appeal  was 
taken,  and  that  brings  the  case  before  us.  The  complainants  in  their  bill  allege 
no  fraud  nor  mistake  as  a  ground  of  relief.  They  claim  that  the  money  re- 
ceived under  the  decree  for  the  sale  of  the  land  shall  be  applied,  pro  rata,  in 
the  discharge  of  the  judgment  against  them,  and  the  balance  of  the  decree 
which  remains  after  deducting  the  judgment.  This  would  give  to  them  a 
credit  on  the  judgment  of  $5,724;  and  that  Pintard,  in  claiming  the  whole 
amount  of  the  judgment,  seeks  to  recover  from  them  $3,568.99  more  than  in 
equity  he  is  entitled  to. 

§  1429.  Sureties  on  an  appeal  bond  are  not  entitled  to  have  the  proceeds  of 
a  sale  of  land  applied  in  part  to  the  discharge  of  their  liability  on  the  iond. 

This  claim  of  the  appellants  rests  upon  the  ground  that  there  was  a  lien  on 
the  land  sold  by  the  original  decree,  which  operated  as  an  inducement  to  them 
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to  become  sureties  on  the  appeal  bond.  The  land,  by  the  original  decree,  was 
directed  to  be  sold ;  consequently  the  proceeds  of  the  sale  could  be  applied 
only  in  discharge  of  the  decree.  On  what  ground  could  the  appellants  claim  a 
,  pro  rata  distribution  of  this  fund?  They  were  bound  to  the  extent  of  the  pen- 
alty of  their  bond,  on  which  a  judgment  was  entered.  They  had  a  direct 
interest  in  the  application  of  the  proceeds  of  the  land  to  the  payment  of  the  orig- 
inal decree,  including  the  interest  and  costs;  and  so  much  as  such  payment 
reduced  the  original  decree  below  the  amount  of  the  judgment  against  them, 
they  were  entitled  to  a  credit  on  the  judgment.  The  judgment  has  been  so 
made,  and  the  credit  entered,  and  beyond  this  they  have  no  claim,  either  equi- 
table or  legal  In  the  argument,  a  subrogation  of  the  land  or  its  proceeds,  for 
the  benefit  of  complainants,  is  urged;  but  on  what  known  principle  of  equity 
does  not  satisfactorily  appear.  Had  the  appellants  paid  the  decree  in  full,  they 
might  have  claimed  a  control  over  the  land  decreed  to  be  sold,  or  its  proceeds. 
They  made  no  payment,  but  assert  a  general  equity  to  have  the  fund  applied, 
pro  raia^  on  their  judgment.  This  would  leave  a  large  amount  of  the  original 
decree  unsatisfied.  On  what  ground  could  Pintard  be  subjected  to  such  a  loss  ? 
He  looked  to  the  land  and  the  surety  on  the  appeal  bond,  which  more  than 
covered  his  decree,  including  interest  and  cost.  The  condition  of  the  appeal  bond 
was  ^^  for  the  prosecution  of  said  appeal  to  effect,  and  to  answer  all  damages 
and  costs,  if"  there  should  be  a  failure  to  make  the  plea  good  in  the  supreme 
court.  There  was  a  failure  to  do  this,  and  the  penalty  of  the  bond  was  incurred. 
"Whatever  hardship  may  be  in  this  case  is  common  to  all  sureties  who  incur 
responsibility  and  have  money  to  pay.  Beyond  that  of  a  faithful  applica- 
tion of  the  proceeds  of  the  land  in  payment  of  the  decree,  the  appellants  have 
no  equity.  Ttey  cannot  place  themselves  in.  the  relation  of  two  creditors  hav- 
ing claims  on  a  common  fund,  which  may  be  distributed  pro  rata  between 
them.  Pintard  has  a  claim  on  both  funds;  first,  on  the  proceeds  of  the  land, 
and  second,  on  the  judgment  entered  on  the  appeal  bond  for  the  satisfaction  of 
the  original  decree. 
The  decree  of  the  court  is  affirmed,  with  costs. 

BABBITT  V.  FINN. 
(11  Otto,  7-16.    1879.) 

Eerob  to  IT.  S.  Circuit  Court,  Eastern  District  of  Missouri. 

Opinion  by  Mb.  Justice  Clifford. 

Statement  op  Facts. —  Notice  to  the  opposite  party  is  required  in  every  case 
when  a  writ  of  error  is  sued  out  or  an  appeal  is  taken  to  remove  a  cause  into 
an  appellate  court,  except  when  the  appeal  is  allowed  in  open  court ;  and  the 
provision  is  that  every  justice  or  judge  signing  the  citation,  except  in  certain 
cases  not  material  to  mention,  shall  take  good  and  sufficient  security  that  the 
plaintiff  in  error  or  appellant  shall  prosecute  his  writ  or  appeal  to  effect;  and 
if  he  fail  to  make  his  plea  good,  that  he  shall  answer  all  damages  and  costs 
where  the  writ  is  a  Bupersedeaa^  or  all  costs  only  whera  it  does  not  supersede 
the  execution.     Kev.  Stat.,  sec.  1000. 

It  appears  that  the  plaintiff  as  an  assignee  in  bankruptcy  recovered  judg- 
ment in  the  district  court  against  Edward  Burgess  in  the  sum  of  $4,236.28 
debt,  and  costs  of  suit.  Exceptions  were  filed  by  the  defendant,  and  he  sued 
out  a  writ  of  error  and  removed  the  cause  into  the  circuit  court  for  the  same 

district  to  reverse  the  judgment.     Sureties  to  the  bond  were  required  to  per- 
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feet  the  removal  of  the  cause,  and  the  defendants  in  the  present  suit  signed  the 
bond  as  sureties  of  the  principal,  who  is  the  party  that  sued  out  the  writ  of 
error.  Sufficient  appears  to  show  that  the  bond  was  duly  approved  and  the 
writ  allowed,  and  that  the  cause  was  removed  into  the  circuit  court  for  trial. 
Due  notice  was  given  to  the  plaintiff,  and  it  appears  that  the  parties  were  there 
heard  and  that  the  circuit  court  affirmed  the  judgment  of  the  district  court, 
with  costs.  Payment' of  the  judgment  having  been  refused,  and  it  appearing 
that  the  debtor  had  no  property  wherewith  to  satisfy  the  execution,  the  judg- 
ment creditor,  as  plaintiff,  instituted  the  present  suit  against  the  defendants  as 
the  sureties  of  the  principal,  counting  on  the  said  bond  as  the  cause  of  action. 

Kone  of  these  facts  are  controverted,  and  it  appears  that  the  plaintiff  in  his 
declaration  assigned  as  a  breach  of  the  bond  that  the  principal  in  the  same  did 
not  prosecute  his  writ  of  error  to  effect  nor  answer  all  or  any  damages  or  costs 
on  failing  to  make  his  plea  ^ood.  Service  was  made;  and  certain  proceedings 
followed  that  it  is  not  important  to  notice,  subsequent  to  which  the  defendants 
filed  an  answer  in  which  they  set  up  the  defense  that  the  defendant  in  that  suit 
by  writ  of  error  removed  the  judgment  of  the  circuit  court  into  the  supreme 
court,  and  gave  a  new  supersedeas  bond,  with  good  and  sufficient  sureties,  to 
prosecute  the  appeal  to  the  last-named  court  to  effect ;  and  the  defendants  here 
aver  that  by  force  and  effect  of  said  last-named  writ  of  error  and  bond  the 
judgment  of  the  circuit  court  was  superseded,  rendered  inoperative,  and 
"vacated,  and  that  the  defendants  in  that  bond  thereby  became  released  and 
discharged  from  any  and  all  liability  on  the  bond  which  they  signed  as  sureties 
for  their  principal,  it  appearing  that  the  sureties  on  the  last-named  bond  are 
solvent,  and  that  the  bond  is  sufficient  in  amount  to  answer  all  damages  and 
costs.  Responsive  to  those  affirmative  defenses  the  plaintiff  filed  a  demurrer 
to  the  affirmative  defenses  set  up  in  the  answer,  which  was  overruled  by  the 
court.  Failing  in  that,  the  plaintiff  filed  a  replication  denying  the  new  mat- 
ters set  up  in  the  answer,  and  the  court,  on  motion  of  the  defendants,  rendered 
judgment  in  their  favor.  Exceptions  were  filed  by  the  plaintiff,  and  he  sued 
out  the  present  writ  of  error. 

Three  errors  are  assigned  in  this  court:  1.  That  the  circuit  court  erred  in 
overruling  the  plaintiff's  demurrer  to  the  affirmative  defenses  set  up  in  the  an- 
swer. 2.  That  the  court  erred  in  rendering  judgment  for  the  defendants. 
3.  That  the  court  erred  in  not  rendering  judgment  for  the  plaintiff.  Argument 
to  show  that  the  bond  given  in  the  district  court  to  prosecute  the  appeal  to 
effect  and  answer  all  damages  and  costs  was  sufficient  in  form  is  unnecessary, 
as  nothing  is  suggested  to  the  contrary ;  nor  is  it  necessary  to  enter  into  any 
discussion  to  prove  that  the  omission  of  the  names  of  the  sureties  in  the  intro- 
ductory part  of  the  bond  does  not  affect  its  validity,  inasmuch  as  it  appears 
that  each  signed  and  sealed  the  instrument.  Pequawkett  Bridge  v.  Mathes,  7 
N.  H.,  230;  Martin  v,  Dorteh,  1  Stew.  (Ala.),  479;  Johnson  &  Cain  v.  Steam- 
boat Lehigh,  13  Mo.,  539;  Brandt,  Sureties,  sec.  15;  Cooke  v.  Crawford,  1 

Tex.,  9. 

§  1430.  Affirmance  of  judgment  in  the  appellate  court  fixes  ihe  UdbUity  of  the 

sureties. 

Judgment  was  affirmed  in  the  circuit  court,  and  the  rule  is  universal  that  the 
affirmance  of  the  judgment  in  the  appellate  court  fixes  the  liability  of  the  sure- 
ties, as  it  shows  conclusively  that  the  principal  obligor  did  not  prosecute  his 
appeal  to  effect.  Karthaus  v.  Owings,  6  Har.  &  Johns.  (Md.),  134, 139.  Where 
the  bond  is  given  in  a  subordinate  court  to  prosecute  an  appeal  to  effect  in  a 

981 


1431, 1432.  APPEALS  AND  WRTTS  OF  ERROR. 

superior  court,  the  sureties  become  liable  if  the  judgment  is  affirmed  in  the 
superior  court,  nor  are  they  discharged  in  case  the  judgment  of  the  superior 
court  is  removed  into  a  higher  court  for  re-examination,  and  a  new  bond  is 
given  to  prosecute  the  second  appeal  if  the  judgment  is  affirmed  in  the  court  of 
last  resort.  Nothing  will  discharge  the  sureties  given  to  prosecute  the  appeal 
from  the  court  of  original  jurisdiction,  but  the  reversal  of  the  judgment  in 
some  court  having  jurisdiction  to  correct  the  alleged  error.  Colby  v.  Jones,  2 
Dev.  (N.  C.  L.),  109;  Ashby  v.  Sharp,  1  Litt.  (Ky.),  156;  Robinson  v.  Plimp- 
ton, 25  K  Y.,  484;  Smith  v.  Falconer,  11  Hun  (K  Y.),  481;  Gardner  v. 
Barney,  24  How.  Pr.  (K  Y.),  467-469 ;  Smith  v.  Grouse,  24  Barb.  (K  Y.),  433. 

§  1431.  but  they  are  not  liable  for  th^  costs  of  an  appeal  to  a  higher 

court 

Sureties  in  a  bond  for  an  appeal  from  the  special  term  to  the  general  term 
are  fixed  in  their  liability  when  the  judgment  rendered  in  the  special  term  is 
affirmed  at  the  general  term,  but  such  sureties  are  not  liable  for  costs  in  the 
appeal  from  the  general  term  to  the  court  of  appeals,  as  the  costs  of  such  an 
appeal  are  not  within  the  undertaking  of  the  sureties  in  a  bond  given  to  prose- 
cute the  appeal  from  the  special  term  to  the  general  term,  from  which  it  fol- 
lows that  the  sureties  in  the  bond  to  prosecute  the  appeal  from  the  general 
term  to  the  court  of  appeals  are  alone  responsible  for  such  costs  without  any 
claim  for  contribution  from  the  sureties  in  the  bond  given  to  prosecute  the 
appeal  from  the  court  of  original  jurisdiction  to  the  general  term.  Hinckley 
V.  Kreitz,  58  N.  Y.,  583,  587.  Viewed  in  the  light  of  these  suggestions,  it  is 
clear  that  the  sureties  in  the  bond  given  to  prosecute  the  removal  of  the  cause 
in  this  case  from  the  district  court  to  the  circuit  court  became  fixed  when  the 
judgment  rendered  in  the  district  court  was  affirmed,  nor  did  the  removal  of 
the  judgment  of  affirmance  rendered  in  the  circuit  court  into  the  supreme  court 
have  any  effect  whatever  to  diminish  the  liability  of  those  sureties.  Gertainly 
not,  as  the  judgment  rendered  in  the  circuit  court  was  affirmed  in  the  supreme 
court.  Judgment  having  been  rendered  against  the  principal  in  the  bond  in  the 
district  court,  and  the  condition  of  the  bond  being  that  he,  the  principal,  shall 
prosecute  his  appeal  to  efifect  and  answer  all  damages  and  costs  if  he  fail  to 
make  his  plea  good,  it  is  difficult  to  see  how  it  can  be  held  that  the  sureties  are 
discharged  when  it  is  held  both  in  the  circuit  court  and  the  supreme  court  that 
the  judgment  of  the  district  court  is  correct  and  that  the  judgment  should  be 
affirmed.  Neither  principle  nor  authority  will  support  that  theory,  nor  do  they 
afford  it  any  countenance  whatever.  Jordan  v.  Agawam  Woollen  Go.,  106 
Mass.,  571. 

§  1432*  It  is  not  necessary  for  a  plaintiff  to  issvs  exectUion  against  a  prin- 
cipal before  bringing  suit  on  the  appeal  bond,  (a) 

Suppose  that  is  so,  still  it  is  contended  by  the  defendants  that  they  are  not 
liable  in  a  suit  on  the  bond  because  the  plaintiff  did  not,  as  a  preliminary  pro- 
ceeding, sue  out  an  execution  on  the  judgment  and  take  proper  steps  to  make 
the  money.  Without  more,  the  condition  of  the  bond  is  a  sufficient  answer  to 
that  defense,  as  it  stipulates  that  if  he,  the  principal,  fails  to  make  his  plea 
good,  the  obligors,  principal  and  sureties,  shall  answer  all  damages  and  costs, 
which  is  quite  enough  to  show  that  it  was  not  necessary  that  an  execution 
should  be  sued  out  on  the  judgment  before  a  right  of  action  would  accrue  to 
the  judgment  creditors  to  enforce  their  remedy  on  the  bond.  As  between  the 
obligors  and  obligees  all  the  obligors  are  principal  debtors,  though  as  between 

(a;  See  Smith  v.  Gaines,  3  Otto,  811,  iUffra, 
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each  other  they  may  have  the  rights  and  remedies  resulting  from  the  relation 
of  principal  and  surety.  It  was  the  affirmance  of  the  judgment  that  fixed  the 
liability,  and  inasmuch  as  the  defendants  bound  themselves  that  the  principal 
should  pay  the  judgment  if  he  failed  to  make  his  plea  good,  no  such  prelimi- 
nary step  is  required.  Gillette  v.  BuUard,  20  Wall,  571,  575 ;  Tisscr  v.  Darling, 
«  Cal.,  278,  281;  Smith  v.  Kamsay,  6  Serg.  &  K.  (Pa.),  573;  Brandt  on  Sureties, 
sec.  404.  It  is  not  necessary,  in  order  to  charge  the  sureties  in  an  appeal  bond, 
that  an  execution  on  the  judgment  recovered  in  the  appellate  court  should  be 
issued  against  the  principal.  When  they  execute  the  bond  they  assume  the 
obligation  that  they  will  answer  all  damages  and  costs  if  the  principal  fails  to 
prosecute  his  appeal  to  effect  and  make  his  plea  good,  from  which  it  follows 
that  if  the  judgment  is  affirmed  by  the  appellate  court,  either  directly  or  by 
a  mandate  sent  down  to  the  subordinate  court,  the  sureties  jproprio  vigors  be- 
come liable  to  the  same  extent  as  the  principal  obligor.  Unless  the  bond  con- 
tains some  special  provisions  to  that  effect,  the  sureties  in  such  a  bond  given  in 
a  common  law  action  do  not  become  liable  for  the  costs  incurred  in  consequence 
of  a  new  appeal  to  a  still  higher  court ;  or,  in  other  words,  the  sureties  in  a 
bond  given  in  the  district  court  to  indemnify  the  opposite  party  on  an  appeal 
to  the  circuit  court  are  not  liable  for  the  costs  incurred  by  a  subsequent  re- 
moval of  the  cause  from  the  circuit  court  to  the  supreme  court,  the  rule  being 
that  in  that  court  the  plaintiff  in  error  or  appellant  must  give  a  new  bond ;  but 
it  is  equally  well  settled  that  such  new  appeal  will  not  diminish  or  discharge 
the  liability  of  his  sureties  on  the  bond  given  in  the  district  court,  unless  the 
judgment  rendered  in  the  district  court  is  wholly  reversed.  Apply  these  sug- 
^nestions  to  the  case  before  the  court  and  it  is  clear  that  the  circuit  court  gave 
judgment  for  the  wrong  party. 

The  judgment  will  be  reversed  and  the  cause  remanded  with  directions  to 
sustain  the  demurrer  of  the  plaintiff  to  the  affirmative  defenses  set  up  in  the 
answer,  and  to  render  judgment  in  favor  of  the  plaintiff,  in  conformity  with 
this  opinion.    So  ordered. 

SMITH  V.  GAINEa 
(3  Otto,  841-344.     1876.) 

Ekeob  to  U.  S.  Circuit  Court,  Distnct  of  Louisiana. 

Opinion  by  Me.  Justice  Milleb. 

Statement  of  Facts. —  Mrs.  Gaines,  the  defendant  in  error,  haying  recov- 
ered a  decree  against  the  city  of  New  Orleans  for  the  sum  of  $125,266.79  in 
the  circuit  court  of  the  United  States  for  the  district  of  Louisiana,  the  city 
took  an  appeal  to  this  court ;  and,  for  the  purpose  of  superseding  the  execution 
of  the  decree,  the  plaintiffs  in  error  gave  the  bond  which  is  the  foundation  of 
the  present  suit.  The  decree  was  affirmed ;  and,  on  return  of  the  mandate,  an 
execution  was  issued  against  the  city  for  the  amount  of  the  decree  and  costs, 
which  was  placed  in  the  hands  of  the  marshal.  That  officer  made  return  on 
this  execution  that  he  had  not  been  able  to  find  any  property  of  the  city  sub- 
ject to  the  writ,  and  that  though  he  had  called  on  the  proper  officers  of  the 
city,  and  on  the  counsel  of  Mrs.  Gaines,  neither  of  them  had  pointed  out  to 
him  such  property.  On  this  return  the  counsel  of  Mrs.  Gaines,  pursuing  the 
practice  prescribed  by  the  laws  of  Louisiana  in  such  cases,  procured  from  the 
circuit  court  a  rule  on  the  sureties  in  the  supersedeas  bond,  to  show  cause  why 

judgment  should  not  be  entered  against  them  on  their  undertaking,  and  execu- 
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tion  issae  thereon  for  the  amount  of  the  decree  and  all  necessary  costs.  To* 
this  rule  the  defendants  set  up  two  answers,  to  wit:  1.  That  the  return  of  the 
marshal  was  false,  and  that  there  was  property  of  the  city  liable  to  the  execu- 
tion which  had  been  shown  the  marshal,  sufficient  to  pay  the  same.  2.  That^ 
by  proceedings  of  certain  creditors  of  Mrs.  Gaines,  in  the  state  courts  of  Louisi- 
ana, by  way  of  garnishee  and  otherwise,  the  judgment  had  been  sold  and 
was  held  by  the  parties,  and  her  right  to  the  money  due  from  the  city  seized 
and  held  for  the  benefit  of  those  creditors. 

In  aid  o*f  the  first  defense,  and  while  the  case  was  pending,  the  sureties  ob- 
tained a  rule  on  the  marshal  to  show  cause  why  he  should  not  amend  his  return 
in  the  matter  in  which  they  alleged  it  to  be  false.  To  this  rule  the  marshal 
answered  that  the  return  w^as  made  on  his  official  responsibility ;  that  the  same 
was  true  and  sufficient,  and  he  did  not  desire  to  change  it.  This  rule  came  on 
to  be  heard  with  the  rule  for  judgment  against  the  sureties,  and  the  court  dis- 
missed it.  On  this  hearing  the  sureties  offered  evidence  tending  to  show  that 
there  was  property  liable  to  execution  belonging  to  the  city,  which  evidence 
was  rejected,  and  an  exception  was  taken  to  the  ruling  of  the  court.  This  evi- 
dence was  offered  on  both  issues;  namely,  that  regarding  the  amendment  of 
the  marshal's  return,  and  that  regarding  the  liability  of  the  sureties  on  the 
bond.     This  ruling  of  the  court  is  the  first  error  assigned  here. 

§  1 433.  In  Louisiana  sureties  in  an  appeal  hand  are  liahle  to  jtidgment  on  a 
summary  proceeding  after  a  return  of  nvUa  hona  as  to  t/ieir  principals,  (a) 

We  are  of  opinion  that  the  action  of  the  court  was  correct.  At  common 
law,  the  sureties  on  the  bond  would  be  liable  to  a  suit  without  issuing  an  exe- 
cution against  the  principal.  The  fact  that  the  judgment  appealed  from  was 
affirmed  and  was  unpaid  would  be  sufficient.  Their  undertaking  is  to  pay  in  that 
event,  and  they  must  do  it.  But  the  Code  of  Practice  of  Louisiana  of  1870, 
sec.  596,  says:  "If,  on  the  execution  of  the  judgment  of  the  appellate  court, 
there  is  not  sufficient  property  o|  the  appellant  to  satisfy  the  judgment  and 
costs,  the  appellee  may  obtain  judgment  against  the  surety  given  by  the  appel- 
lant; provided,  that  no  suit  shall  be  instituted  against  such  surety  until  the  nec- 
essary steps  have  been  taken  to  enforce  payment  against  the  principal."  How 
the  want  of  sufficient  property  of  the  appellant  is  to  be  shown,  and  what  are 
"  the  necessary  steps  to  enforce  payment  against  the  principal,"  are  shown  by 
section  570. of  the  Revised  Statutes  of  the  same  year,  which  is  as  follows:  "In 
all  cases  of  appeal  to  the  supreme  court,  or  other  tribunal  in  this  state,  if  the 
judgment  appealed  from  be  affirmed,  the  plaintiff  may,  on  the  return  of  the 
execution  that  no  property  has  been  found,  obtain  a  decree  against  the  surety 
on  the  appeal  bond  for  the  amount  of  the  judgment,  on  motion,  after  ten 
days'  notice,  which  motion  shall  be  tried  summarily  and  without  the  interven- 
tion of  a  jury."  It  is  a  fair  inference  from  these  two  provisions  that  the  issue 
of  an  execution  and  the  return  on  it  of  the  proper  officer  of  nulla  hona  is 
what  is  required,  and  all  that  is  required,  to  render  perfect  the  obligation  of 
the  sureties  to  pay.  This  seems  to  have  been  the  view  of  the  Louisiana  courts, 
also,  under  the  code  formerly  in  existence,  with  similar  provisions  to  those  we- 
have  quoted.  Allen  v.  Hawthorne,  1  La.  Ann.,  123 ;  Rawlings  v.  Barham,  la 
id.,  630;  Walls  v.  Roach,  10  id.,  543. 
■  ■  ■  I .. .  ■  ..     ^  —  ■  ,  I . , ,    ■      , 

(a)  In  Hiriart  v.  Ballon/  9  Pet,  166,  it  was  held  that  the  district  court  of  the  United  States,  sitting^  in  Louisiana, 
is  authorized,  by  virtue  of  the  act  of  May  26, 1834,  to  pursue  the  same  remedy;  that  the  siu^ty  is  not  entitled  to  a. 
trial  by  jury. 

984 


APPEAL  AND  WRIT  OF  ERROR  BONDS.  §§  1434-1439« 

§  lis 4.  nor  can  the  auretiea  qiMstion  the  TnarshaPa  return  or  compel  him 

to  amend  it 

As  regards  the  eflfort  to  compel  the  marshal  to  amend  his  return,  we  think 
his  answer  contains  a  reply  which  is  conclusive.  In  making  that  return  he 
acts  under  a  heavy  official  responsibility.  If  false,  he  is  liable  to  plaintiff  and 
to  defendant  for  any  damages  resulting  from  it.  He  must,  therefore,  be  at 
liberty  to  make  his  own  return,  subject  to  that  responsibility.  Nor  do  we 
think  his  return  can  be  questioned  by  the  sureties.  It  is  declared  by  the  law 
to  be  the  appropriate  evidence  of  the  right  to  proceed  against  them.  It  is  an 
official  act.  If  they  had  desired  him  to  exercise  it  otherwise  than  he  did,  they 
might,  by  showing  him  property,  have  possibly  rendered  him  liable  for  a  false 
return,  and,  by  paying  the  debt,  avail  themselves  of  this  liability.  But  we  do  not 
think  that  either  the  spirit  of  the  statute  or  the  justice  of  the  case  permits  an 
inquiry  into  the  truth  of  the  officer's  return  in  the  subsequent  proceeding 
against  the  sureties.  It  is  analogous  to  the  return  of  nulla  bona  as  the  founda- 
tion of  a  creditor's  bill  in  chancery,  which  cannot  be  questioned.  There  was, 
therefore,  no  error  in  rejecting  this  evidence  and  in  holding  the  defense 
founded  on  it  insufficient. 

§  1435.  Sureties  are  liable  although  the  creditor' a  interest  in  the  judgment 
may  have  been  atta^Jied  amd  sold. 

As  to  the  objection  that  Mrs.  Gaines'  interest  in  the  judgment  had  been 
attached,  assigned  and  sold,  that  is  nothing  to  these  defendants.  Until  the 
judgment  is  paid  or  satisfied  they  are  liable.  Until  they  are  garnished  or  en- 
joined, they  have  no  defense.  The  equitable  owners  of  the  judgment  have  a 
right  to  use  Mrs.  Gaines'  name  as  the  judgment  plaintiff  to  procure  judgment 
against  the  sureties,  and  probably  are  pureuing  this  remedy.  If,  after  judg- 
ment, when  their  liability  is  decided,  or  if  they  admit  it  and  are  ready  to  pay, 
they  can  easily  protect  themselves  by  a  bill  of  interpleader,  by  payment  into 
court,  or  by  some  other  appropriate  remedy;. but  while  contesting  their  lia- 
bility to  anybody  on  the  bond,  they  have  no  right  to  interfere  among  those 
who  are  claiming  the  benefit  of  the  judgment, —  a  judgment  which  is  not 
against  them,  and  the  liability  to  pay  which  they  deny. 

When  that  disputed  liability  is  affirmed,  the  court  will,  if  requested,  find 
means  to  protect  them  from  paying  it  more  than  once. 

Judgment  affirmed, 

%  1436.  Liability  of  sureties. —  It  is  proper  for  the  supreme  court  of  the  territory  of  New 
Mexico,  in  reversing  a  decree  of  a  lower  territorial  court,  to  render  judgment  against  the 
sureties  on  the  appeal  bond,  under  the  statutes  of  that  territory.  Such  sureties  by  the  act  of 
signing  the  bond  become  voluntary  parties  to  the  suit,  and  subject  themselves  to  the  decree 
of  the  court.    Moore  v.  Huntington,  17  Wall.,  422. 

§  1437.  An  appeal  to  the  supreme  court  was  taken  by  a  county  from  a  decree  of  foreclos- 
ure of  the  circuit  court,  and  a  supersedeas  bond  was  given.  The  judgment  was  affirmed,  and 
the  costs  of  the  appeal  were  paid.  In  an  action  on  the  supersedeas  bond,  it  was  held  that  by 
the  appeal  no  new  obligation  was  assumed  by  the  county  in  respect  to  the  debt,  and  tliat  the 
only  damages  for  which  the  county  and  its  sureties  on  the  bond  bound  themselves  to  answer 
-w^rv  such  as  necessarily  resulted  from  the  delay  in  the  sale  of  the  property,  and  that  as  no 
damage  was  shown  there  could  be  no  recovery.     Supervisors  v.  Kennicutt,  13  Otto,  557. 

§  1438.  Where,  after  apx>eal  from  the  judgment  of  a  justice  of  the  peace  of  the  District  of 
Columbia,  the  appellant  dies,  and  no  proceedings  are  had  thereon  till  the  third  term  after- 
wards, when  it  is  abated  and  discontinued,  the  sureties  on  the  appeal  bond  are  not  liable  for 
the  appellant's  failure  to  prosecute  the  appeal  with  effect.    Jeffers  v.  Forrest,  5  Cr.  C.  C,  674. 

§  1439.  In  Louisiana,  where  suit  is  brought  for  an  instalment  due  on  a  sale  of  land  in 
which  the  vendor's  lien  had  been  retained,  and  an  order  is  made  directing  a  sale  of  the  land, 
and  an  appeal  is  taken  and  bond  ezecnted  staying  the  execution,  the  surety  is  liable  for  the 
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amount  of  the  claim  sued  on.  And  pending  such  appeal  it  is  competent  for  another  court  to 
make  an  order  for  a  sale  of  lands  to  satisfy  an  instalment  subsequently  becoming  due,  and 
the  bond  given  in  such  latter  proceeding  is  not  satisfied  by  a  payment  of  the  first.  Marchand 
17.  Frcllsen,*  15  Otto,  423. 

§  1440.  Where  an  appeal  bond  was  executed  and  rejected  by  the  justice,  and  afterwards 
the  name  of  a  new  surety  was  interlined,  who  then  signed  and  sealed  the  bond,  field,  that  this 
having  been  done  without  the  knowledge  of  the  original  sureties,  they  were  discharged, 
Oneale  v.  Long,*  4  Cr.,  60. 

g  1441.  Where,  on  an  appeal  in  a  suit  in  rem  in  the  admiralty,  the  decree  of  the  circuit 
court  is  such  that  no  appeal  can  be  taken  to  the  supreme  court,  the  sureties  on  the  appeal 
bond  are  liable  to  a  summary  judgment,  without  waiting  for  ten  days  to  expire  after  render- 
ing the  decree.    The  Blanche  Page,*  17  Blatch.,  221. 

§  1442.  Where  the  condition  of  an  appeal  bond  is  that  the  obligor  is  to  answer  such  damages 
and  costs  as  the  appellee  shall  sustain  on  failure  to  make  the  plea  good,  the  sureties  do  not 
ibecome  liable  until  damages  and  costs  have  been  sustained.  Bank  of  the  Metropolis  v, 
Swann,*4Cr.  C.  C„  189. 

§  1443.  A  bond  of  indemnity  was  executed  and  delivered  in  New  York,  to  a  surety  on  an 
appeal  bond  in  Louisiana,  to  save  him  harmless.  The  decree  in  Louisiana  being  affirmed,  the 
surety  was  obliged  to  pay.  Under  the  laws  of  New  York,  the  consideration  of  the  bond 
could  be  impeached,  but  not  under  the  laws  of  Louisiana.  In  an  action  on  the  bond  in  the 
United  States  district  court  for  Louisiana,  it  was  held  that  the  validity  of  the  bond  was  not 
to  be  determined  by  the  lex  fori,  and  that  as  every  contract  is  to  be  governed  by  the  law  with 
a  view  to  which  it  is  made,  and  it  must  be  presumed  that  the  parties  had  in  mind  a  law  which 
would  uphold  rather  than  defeat  their  contract,  the  Louisiana  law  must  be  applied.  Pritch- 
ard  V.  Norton,  16  Otto,  128. 

§  1444.  Under  the  territorial  laws  of  New  Mexico  the  supreme  court  of  that  territory 
might,  in  rendering  judgment  of  affirmance,  render  judgment  not  only  against  the  appel* 
lant  but  against  the  sureties  on  the  appeal  bond.  The  territorial  legislature  having,  by  the 
organic  act,  power  to  enact  all  necessary  and  proper  laws  consistent  with  the  constitution  of 
the  United  States,  might  enact  a  statute  allowing  such  judgments  to  be  thus  entered.  To 
sign  such  a  bond  is,  in  view  of  the  statute,  a  consent  that  judgment  may  be  thus  rendered. 
Beall  V.  New  Mexico,  16  Wall,  539. 

XI.  Supersedeas. 

5T7MMART —  Time  after  overrvling  m^ion  for  rehearing,  §§  1445,  1462. —  Under  sec.  S5  of  the 
judiciary  act,  §  1446. — Effect  of  appeals  and  writs  of  error,  §  1447. —  Motion  for  before  re- 
turn day  of  vrrit,  §  1448. —  Does  not  extend  to  louder  state  court,  §  1449. —  Effect  on  injunc- 
tions, §§  1449, 1450. —  By  justice  of  supreme  court,  §  1451. —  Nunc  pro  tunc  order,  §  1452. — 
Time  after  motion  to  set  aside  a  decree,  §  1453. —  jTime  an  essential  element,  §  1454.  —  Final 
judgment,  §  1455. —  Depends  on  compliance  with  statute,  §  1456. —  Power  of  judge  to  grant 
a  stay,  §  1457. —  Tlve  law  applies  to  federal  courts,  §  1458. —  Tim^  of  service  of  writ, 
§  1459. —  Time  computed  from  entry  of  judgment,  §§  1460, 1461, 1466, 1468.—  On  a  second  ap- 
peal, %  1463. —  Pov)er  of  lower  court  as  to  fund  in  litigation,  §  1464. —  Does  not  affect  what 
has  been  done,  §  1465. — Appeal  in  common  law  ca^;  provisions  of  law  cannot  be  dispensed 
with,  §§  1467,  146S,— Approval  of  bond  procured  by  fraud,  §  1469.  — Power  of  justice  of 
supreme  court  to  approve  bond,  §  1470. — Non-residence  of  sureties  within  the  district, 
§  1471.— Bond  must  secure  costs,  §  Un.— Amount  of  bond,  §§  1473,  1474,  1476-1478.— 
Enlarging  security,  §§  1475,  1479,  1483. —  Power  of  lower  court  after  allowance  of  writ, 
1480,  1482.— j!Vb  order  necessary,  §  1481. 


§  1445.  A  writ  of  error  sued  out  within  ten  days  from  the  date  of  an  entry  refusing  a  re- 
hearing operates  as  a  supersedeas.  Slaughter-house  Cases,  g§  1484-1492.  See  §  1567. 
.  §  1446.  Writs  of  error  issued  under  the  twenty-fifth  section  of  the  judiciary  act  have  the 
same  effect  as  if  the  judgments  or  decrees  were  rendered  in  a  circuit  couii;,  and  they  operate  as 
a  supersedeas  and  stay  execution  only  where  the  writ  is  served  by  a  copy  thereof  being  lodged 
for  the  adverse  party  in  the  clerk's  office  where  the  record  remains,  within  ten  days,  Sundays 
exclusive,  from  the  date  of  the  judgment  or  decree.    Ibid. 

§  1 447.  Appeals  and  writs  of  error  do  not  become  a  supersedeas  by  virtue  of  any  process 
issued  by  the  supreme  court,  but  they  are  constituted  such  by  the  act  of  congress  when  the 
conditions  prescribed  by  section  23  of  the  judiciary  act  are  fulfilled.    Ibid, 

§  144S.  Amotion  for  a  supersedeas  is  not  premature,  though  made  before  the  return  day 
of  the  writ  of  error,  where  it  appears  that  the  court  to  which  the  writ  was  addressed  has 
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made  letQm  to  the  same,  and  that  the  plaintiff  has  filed  in  the  derk's  office  a  copy  of  the 
record  dolj  certified  as  required  by  law.    Ibid, 

§  1449.  Injunctions  were  granted  in  a  lower  court  of  a  state,  and  on  suspensive  appeals  to 
the  supreme  court  of  the  state  the  decrees  of  the  lower  court  were  affirmed,  and  the  cases 
were  brought  to  the  United  States  supreme  court  by  writ  of  error.  Heldy  that  the  writ  of 
error  operated  alone  upon  the  state  supreme  court,  and  that  the  federal  court  could  not  enjoin 
the  lower  state  court  from  giving  effect  to  the  injunctions.    Ibid.    See  g  1588. 

§  1450.  A  writ  of  error  to  a  state  court  cannot  have  any  greater  effect  than  if  the  judg- 
ment or  decree  had  been  rendered  or  passed  in  the  circuit  court,  and  neither  an  injunction 
nor  a  decree  dissolving  an  injunction  passed  in  a  circuit  court  is  reversed  or  nullified  by  an 
appeal  or  writ  of  error  before  the  cause  is  heard  in  the  supreme  court.    Ibid, 

§  1451.  A  justice  of  the  supreme  court  has  no  power  to  grant  a  supersedeas  on  a  writ  of 
error  or  an  appeal,  unless  the  writ  of  en*or  was  sued  out  and  served,  or  the  appeal  taken 
within  sixty  days,  Sundays  exclusive,  after  the  rendition  of  the  judgment  or  decree  com- 
plained  of.     Sage  v.  Central  R.  Ck).,  §§  1498-1498. 

§  1452.  To  make  a  nunc  pro  tunc  order  effectual  for  a  supersedeas,  it  must  appear  that  the 
delay  was  the  act  of  the  court  and  not  of  the  parties,  and  that  injustice  will  not  be  done. 
Ibid.    See  §1558. 

§  1453.  A  motion  to  set  aside  a  decree,  made  by  persons  not  parties  to  the  suit,  will  oper- 
ate a  suspension  of  the  decree  so  that  an  appeal  subsequently  taken  by  such  parties  may  be 
held  to  be  in  time  to  operate  as  a  supersedeas.    Ibid, 

§  1454.  A  supersedeas  is  a  statutory  remedy.  It  is  only  obtained  by  a  strict  compliance 
with  all  the  required  conditions,  none  of  which  can  be  dispensed  with.  Time  is  an  essential 
element,  and  one  which  cannot  be  disregarded.     Ibid, 

§  1455.  In  order  that  a  writ  of  error  may  operate  as  a  supersedeas,  it  must  be  issued  within 
sixty  days  after  the  final  judgment  is  rendered ;  and  where  the  appellate  court  of  a  state 
renders  judgment,  that  judgment  is  the  final  judgment,  and  not  the  proceeding  of  the  lower 
court  on  receiving  the  remittitur.    Wurts  v.  Hoagland,  §  1499. 

§  1456.  When  the  statute  is  complied  with,  a  writ  of  error  operates  as  a  supersedeas  with- 
out an  order  of  court ;  and  the  omission  to  prepare  the  citation  and  have  it  signed  within  sixty 
days  after  the  judgment  will  not  entitle  the  opposite  party  to  a  writ  of  possession  when  the 
other  steps  necessary  to  obtain  a  supersedeas  have  been  taken.  Tieman  v.  Booth,  gg  1500, 1501. 

§  1457.  The  service  of  a  writ  of  error,  or  the  perfection  of  an  appeal,  within  sixty  days, 
Sundays  exclusive,  after  the  rendering  of  the  judgment,  or  the  passing  of  the  decree  com- 
plained of,  is  an  indispensable  prerequisite  to  a  supersedeas^  and  it  is  not  within  the  power  of 
a  justice  or  judge  of  the  supreme  court  to  grant  a  stay  of  process  on  the  judgment  or  decree, 
if  this  has  not  been  done.    Kitchen  v,  Randolph,  §§  1502^1504. 

§  1458.  The  provision  of  the  statute,  to  the  effect  that  when  a  writ  of  error  may  be  a  sur 
persedeas  executions  shall  not  issue  until  the  expiration  of  ten  days,  applies  to  judgments 
and  decrees  of  the  federal  courts,  and  not  to  those  of  state  courts.  Doyle  t;.  Wisconsin, 
§§  1505,  1506. 

§  1459.  Under  the  act  of  June  1,  1872,  a  writ  of  error  will  stay  execution  if  the  security 
be  given  within  sixty  days  after  the  rendition  of  the  judgment.  The  issuance  of  the  writ  of 
error  must  precede  the  execution  of  the  bond,  but  it  may  be  served  at  any  time  before,  or 
simultaneously  with,  the  filing  of  the  bond ;  it  need  not  be  served  within  ten  days  from  the 
rendering  of  the  judgment.    Telegraph  Co.  v,  Eyser,  §§  1507,  1508. 

§  1460.  An  appeal  will  operate  as  a  supersedeas  if  taken  within  ten  days,  Sundays  exclu- 
sive, after  rendering  final  judgment,  or  within  ten  days  from  the  time  the  judgment  is  en- 
tered in  form.    Silsby  v,  Foote,  g§  lS09,  1510.    See  §  1563. 

§  1461.  Where  a  judgment  of  a  lower  court  is  affirmed  in  an  appellate  court,  and  the 
record  is  sent  down,  with  an  order  to  enter  judgment,  the  time  within  which  a  writ  of  error 
must  be  sued  out  so  as  to  operate  as  a  supersedeas  dates  from  the  entry  of  the  judgment  in 
the  lower  court.    Green  v.  Van  Buskerk,  §§1511,  1512. 

§  1462.  An  appeal  will  operate  as  a  supersedexis  if  duly  taken  and  bond  approved  within 
ten  days  after  a  petition  to  open  the  final  decree  is  overruled.  Brockett  v,  Brockett,  g§  151^ 
1516.    See  §  1567. 

§  1463.  An  appeal  was  dismissed  for  want  of  prosecution,  and  the  circuit  court,  on  petition, 
granted  another  appeal,  and  entei'ed  a  supplemental  decree  for  the  execution  of  the  original 
decree,  from  which  supplemental  decree  an  appeal  was  taken.  Held,  that  the  second  appeal 
did  not  operate  as  a  supersedeas^  and  that,  therefore,  the  appeal  from  the  supplemental  decree 
would  not  lie.    Carr  v.  Hoxie,  §  1517. 

§  1464.  The  lower  cotirt  may,  notwithstending  a  supersedeas,  make  the  necessary  orders 
to  preserve  the  fund  in  litigation,  and  direct  its  receiver  to  that  extent,  but  it  cannot  place 
the  money  beyond  the  control  of  any  decree  that  may  be  made  by  the  supreme  .court.    A 
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9uper8edea8  follows  as  a  matter  of  law  from  a  compliance  by  the  appellant  with  the  provisions 
of  the  act  of  congress,  and  if  the  lower  court  is  proceeding,  throogh  mistake  or  otherwise, 
to  execute  its  judgment  or  decree,  the  supreme  court  may  restrain  it.  Goddard  v.  Ordway, 
§§  1518,  1519. 

§  1465.  If  a  writ  of  error  and  bond  are  filed  before  the  expiration  of  ten  days  from  the 
entering  of  the  decree,  no  execution  can  issue:  and  under  the  act  of  1873,  upon  the  filing  of 
the  bond  within  sixty  days,  a  supersedeas  may  be  obtained,  but  such  supersedeas  only  stays 
further  proceedings,  and  does  not  interfere  with  what  has  been  done.  So  where  a  judgment 
removing  a  party  from  office  was  read  on  the  21st  of  January,  but  entered  as  of  the  20th,  and 
on  the  2d  of  February  a  writ  was  directed  to  issue  to  carry  the  judgment  into  effect,  and  on 
the  3d  the  writ  was  served,  and  afterwards,  on  the  same  day,  a  bond  was  approved  and 
filed  in  the  clerk's  office,  the  supreme  court  refused  to  restore  the  party  to  office.  Board  of 
Commissioners  v.  Gtorham,  §55 1520,  1521.    See  §§  1560,  1582. 

§  1466.  The  time  within  which  the  bond  must  be  filed  dates  from  the  announcement  of 
the  decision,  where  the  form  of  the  judgment  is  then  settled.  (Silsby  i\  Foote,  20  How., 
290,  distinguished.)    Ibid. 

§  1467.  An  appeal  will  Hot  remove  a  common  law  proceeding,  and  an  appeal  bond  in 
such  case  will  not  operate  as  a  supersedeas.  And  where  a  writ  of  error  is  subsequently  sued 
out,  the  bond  must  be  given  within  ten  days  after  the  rendition  of  the  judgment  in  order  to 
stay  execution;  and  it  is  not  competent  for  the  circuit  court  to  stay  the  execution  on  account 
of  the  mistake  as  to  the  time  or  manner  of  removing  the  case,  whether  the  mistake  was  made 
by  the  party  or  by  the  court.  The  federal  courts  are  not  authorized  to  dispense  with  the  ex- 
press provisions  of  the  acts  of  congress  regulating  appeals  and  writs  of  error.  Saltmarsh  v, 
Tuthm,  §§  1522-1524. 

§  1468.  An  appeal  from  a  decree  in  chancery  will  not  operate  as  a  supersedeas  unless  an 
appeal  bond  be  executed  as  required  by  law ;  and  the  bond  must  be  executed  within  ten  days 
after  entering  the  decree.     Adams  i\  Law,  §g  1525-1527. 

§  1469.  Where  the  approval  of  a  bond  is  procured  by  perjury  and  fraud,  the  supersedeas 
will  be  vacated,  and  the  court  will  refuse  to  accept  a  new  bond.  Railroad  Co.  v.  Schutte, 
§§1528-1580. 

§  1470.  A  justice  of  the  supreme  court  may  approve  a  supersedeas  bond  in  a  circuit 
other  than  the  one  to  which  he  is  assigned ;  and  he  may  approve  the  bond  after  it  has  been 
rejected  by  the  circuit  court.    Sage  v.  Railroad  Co.,  §^  1531,  1532. 

§  1471.  Non-residence  of  the  sureties  within  the  district  is  not  a  sufficient  ground  for  re- 
fusal to  approve  a  bond  as  a  supersedeas.  But  in  such  case  the  supreme  court  refused  to 
award  a  mandamus,  but  ordered  a  supersedeas  on  the  filing  of  a  sufficient  bond.  Ex  parte 
The  Milwaukee  R  Co.,  §§  1533,  1534. 

§  1472.  A  bond  is  not  sufficient  either  for  an  appeal  or  a  supersedeas,  unless  it  contains 
security  for  costs ;  but  the  court  wiU  not  dismiss  the  appeal  if  the  appellant  will  file  a  suffi- 
cient bond  within  a  given  time.    Seward  v.  Comeau,  §  1585. 

§  1473.  A  writ  of  error  bond,  to  operate  as  a  supersedeas,  must  be  sufficient  to  secure  the 
whole  amount  of  the  judgment.  Jn  this  case  the  bond  being  taken  for  an  amount  sufficient 
to  cover  damages  and  costs,  time  was  allowed  to  file  a  sufficient  bond.  Catlett  v,  Brodie, 
§  1536.    See  §  1568. 

§  1474.  In  order  to  supersede  a  decree  for  the  foreclosure  of  a  mortgage,  the  security  must 
equal  the  amount  found  to  be  due.  And  it  is  not  material  in  such  case  that  the  mortgaged 
property  is  under  the  control  of  a  receiver  who  has  given  bonds  for  the  faithful  discharge  of 
his  duties,  and  that  he  has  hired  the  property  to  persons  who  have  also  given  bonds.  Stafford 
V.  Union  Bank  of  Louisiana,  §§  1537-1539.     See  §  1568. 

§  1475.  If,  after  security  on  a  supersedeas  bond  has  been  accepted  by  a  justice  of  the  su- 
preme court,  the  circumstances  of  the  case,  or  of  the  parties,  or  of  the  sureties  on  the  bond,  • 
have  changed,  so  that  security  which,  at  the  time  it  was  taken,  was  good  and  sufficient,  does 
not  continue  to  be  so,  the  supreme  court  may,  upon  a  proper  application,  so  adjudge  and 
order  as  justice  may  require.  But  upon  facts  existing  at  the  time  the  security  was  accepted, 
the  action  of  the  justice  within  the  statute  and  within  the  rules  of  practice  adopted  for  his 
guidance  is  final,  and  the  supreme  court  will  presume  that  when  he  acted  every  fact  was  pre- 
sented to  him  that  could  have  been.    Jerome  v,  McCarter,  §§  1540-1545. 

§  1476.  A  supersedeas  bond  is  not  requi:*ed  to  cover  accumulations  of  interest  on  mortgaged 
property;  and  especially  where  the  property  has  passed  into  the  hands  of  appellant^s  as- 
signee in  bankruptcy,  and  the  appellant  is  no  longer  in  a  condition  to  accumulate  property. 
Ibid.    See  §1568. 

§  1477.  The  amount  of  a  supersedeas  bond  is  to  be  determined  by  the  court  allowing  the 
mipersedeas,  in  its  sound  discretion,  under  the  laws  aAd  the  rules  of  the  supreme  court.  United 
States  V.  M^yor,  etc.,  of  New  Orleans,  §§  1546-1548.    See  §  1568. 
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§  1478.  "Where  the  judgments  sought  to  be  stayed  are  not  for  money  or  property,  but  to 
direct  the  performance  of  a  ministerial  act,  to  wit,  the  levy  of  taxation,  looking  to  the  pay- 
ment of  a  specific  sum  of  money,  and  the  defendants  are  municipal  officers,  having  little  or 
no  pecuniary  interest  in  the  matter,  rule  29  of  the  supreme  court  does  not  apply  in 
fixing  the  amount  of  the  bond.  (In  this  case  the  bonds  were  fixed  at  the  sum  of  $150,  plus 
ten  per  cent,  of  the  amount  of  the  judgments  sought  to  be  stayed.)    Ibid. 

g  1479.  In  this  case  the  circuit  justice,  at  chambers,  refused  to  increase  the  amount  of  a 
supenedecLM  bond,  after  the  writ  of  error  had  been  allowed,  although  it  appeared  that  the 
probable  emoluments  and  fees  would  accumulate  to  an  amount  exceeding  the  penalty  in  the 
bond.    Butchers'  Associaticti  v.  Slaughter  House  Ck).,  §g  1549,  1550. 

§  14S0.  As  soon  as  a  writ  of  error  or  appeal  is  allowed,  the  jurisdiction  of  the  supreme 
court  attaches  to  the  case  and  supersedes  the  further  action  of  the  judge  at  chambers.    Ibid. 

§  1481.  Appeals  and  writs  of  error  to  the  supreme  court  operate  as  a  auperaedeas  as  soon 
as  proper  security  is  given,  if  taken  within  the  proper  time.  An  order  to  that  effect  is  not 
necessary.     Ibid.    See  §  1553. 

§  1482.  Where  a  justice  of  a  lower  court  grants  an  appeal,  signs  a  citation,  and  approves  a 
bond  which  operates  as  a  supersedeas^  he  has  exhausted  his  powers,  and  cannot  thereafter 
vacate  the  supersedeas  and  require  an  additional  bond;  if  the  allowance  of  the  appeal,  etc., 
were  the  act  of  the  court,  it  might,  like  any  other  order  in  the  suit,  be  set  aside  on  proper 
showing  duBing  the  term.    Draper  v.  Davis,  g  1551. 

§  1483.  The  case  of  Jerome  v.  McCarter,  21  Wall.,  17,  to  the  effect  that  if  by  reason  of  a 
change  of  circumstances  the  security  on  the  supersedeas  bond  becomes  insufficient,  the  court 
may  order  as  justice  may  require,  affirmed.    Williams  v.  Claflin,  §  1552.    See  g  1475. 

[Notes.— See  §§  1553-1593.] 

SLAUGHTER-HOUSE  CASES, 
(10  Wallace,  278-299.    1869.) 

Erbob  to  the  Supreme  Court  of  Louisiana. 

Motion  to  enforce  a  supersedeas  on  a  writ  of  error  to  the  supreme  court  of 
the  state  of  Louisiana,  and  to  enjoin  the  district  court,  from  which  appeals  had 
been  taken  to  the  said  supreme  court,  from  enforcing  its  injunctions*.  The 
facts  are  stated  in  the  opinion. 

Opinion  by  Mr.  Justice  Cliftobix 

Statement  of  Facts. —  All  persons  and  corporations,  except  the  Crescent 
City  Live-stock  Landing  and  Slaughter-house  Company,  are  prohibited,  by  an 
act  passed  by  the  legislature  of  the  state  of  Louisiana,  to  land,  keep  or  slaugh- 
ter any  cattle,  beeves,  calves,  sheep,  swine  or  other  animals,  or  to  have,  keep 
or  establish  any  stock-landings,  yards,  pens,  slaughter-houses  or  abattoirs  at 
any  point  or  place  within  the  city  of  New  Orleans  or  the  parishes  of  Orleans, 
Jefferson  and  St.  Bernard,  or  at  any  place  on  the  east  bank  of  the  river 
within  the  corporate  limits  of  the  city,  or  at  any  point  on  the  west  bank  of 
the  same  above  the  railroad  depot  therein  mentioned  and  designated.  Said 
act  was  passed  on  the  8th  day  of  March,  1869,  and  is  entitled  an  act  to 
protect  the  health  of  the  city  of  New  Orleans,  to  locate  the  stock-landings 
and  slaughter-houses,  and  to  incorporate  "  the  Crescent  City  Live-stock  Land- 
ing and  Slaughter-house  Company."  Though  approved  on  the  day  men- 
tioned, still  the  act  did  not  go  into  operation  till  the  1st  day  of  June 
following,  but  it  appearing  that  the  company  created  and  organized  under  the 
act  intended  to  enforce  the  prohibition,  the  plaintiffs  in  the  suit  first  men- 
tioned, on  the  26th  of  May  of  that  year,  filed  a  petition  or  bill  of  complaint 
in  the  sixth  district  court  of  New  Orleans  against  that  company,  alleging  that 
for  more  than  thirty  years  past  there  had  existed  in  the  parish  of  Orleans  and 
the  adjacent  parishes  the  lawful  trade  of  butchering  domestic  animals  to  sup- 
ply with  meat  the  markets  of  the  «ity  and  the  adjacent  parishes,  and  that  the 
regular  pursuit  of  that  trade  involved  the  necessity  of  collecting,  feeding  and 
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sheltering  such  animals  before  they  were  slaughtered,  and  of  preparing  and 
preserving  their  meat  for  use  or  sale  for  food,  and  their  hides,  tallow  and  other 
valuable  parts  of  the  animals  for  the  market ;  that  a  thousand  persons  through- 
out that  period  have  been  engaged  in  that  trade  without  interruption  and 
unmolested  prior  to  the  organization  of  that  company  by  any  ordinance,  regu- 
lation or  enactment  from  any  public  authority ;  that  they,  the  petitioners,  are 
duly  incorporated  under  a  law  of  the  state,  and  that  for  more  than  two  years 
they  have  been  and  are  in  the  lawful  exercise  of  that  ^rade  and  employment, 
and  that  they  have  constructed  and  erected  for  that  purpose,  and  now  hold 
within  those  parishes,  places  for  landing  cattle  and  for  sheltering  the  same,  and 
slaughter-houses  for  butchering  the  animals  for  market,  and  have  secured  stalls 
and  such  other  privileges  in  the  market-places  as  are  necessary  and  convenient 
to  the  prosecution  of  the  business;  that  the  respondents,  though  they  must 
well  know  that  the  act  is  in  violation  of  the  constitution  of  the  United  States, 
openly  declare  that  it  is  their  intention  to  execute  its  provisions  and  to  compel 
the  complainants  to  abandon  the  objects  of  their  incorporation,  and  to  destroy 
the  value  of  their  investments,  and  render  it  necessary  for  them  to  relinquish 
their  lawful  pursuit  and  the  prosecution  of  their  legitimate  business.  Where- 
fore they  pray  that  the  respondents  may  be  enjoined  from  any  such  interfer- 
ence with  the  petitioners,  and  from  interfering,  directly  or  indirectly,  by  suit 
or  otherwise,  with  their  customers  in  purchasing,  slaughtering  or  butchering 
animals  of  any  kind  used  for  meat,  during  the  pendency  of  the  suit,  and  also 
for  process,  and  that  -they,  the  complainants,  may  have  judgment  against  the 
respondents  in  damages  for  the  sum  of  $10,000. 

On  the  same  day  the  respondents  in  that  suit  instituted  in  the  fifth  district 
court  of  New  Orleans  a  counter  suit  against  the  complainants  in  the  suit  com- 
menced against  them  in  the  sixth  district  court  of  the  same  municipality.  They 
allege  in  their  petition  that  "  the  sole  and  exclusive  privilege  of  conducting  and 
carrying  on  the  live-stock  landing  and  slaughter-house  business  in  that  city  and 
its  environs  is  vested  in  their  company,  as  is  fully  set  forth  in  the  act  of  their 
incorporation ;  that  the  corporation  named  in  their  petition,  as  respondents,  are 
about  to  land,  shelter  and  protect  cattle,  etc.,  intended  for  slaughter,  and  to 
conduct  and  carry  on  the  live-stock  landing  and  slaughter-house  business 
within  the  limits  of  the  city  as  prohibited  by  law  and  in  violation  of  their  ex- 
clusive rights  and  privileges.  Wherefore  they  pray  that  the  respondents,  the 
complainants  in  the  suit  pending  in  the  sixth  district  court,  may  be  enjoined 
and  prohibited  from  landing,  stabling  and  sheltering  cattle,  etc.,  and  other 
animals  destined  for  sale  and  slaughter  in  that  city,  and  from  conducting  and 
carrying  on  the  live-stock  landing  and  slaughter-house  business  within  the  limits- 
of  the  parishes  described  in  their  charter,  and  from  molesting  and  interfering 
with  the  petitioners  in  the  exercise  and  enjoyment  of  their  exclusive  rights  and 
privileges;  and  they  also  claim  damages  in  the  sum  of  $4,000,  and  for  general 
relief." 

Judgment  in  the  first  suit  was  rendered  for  the  petitioners,  and  it  was  ordered 
that  the  injunction  previously  issued  in  the  case  against  the  respondents  should 
be  made  perpetual.  Pursuant  to  the  suggestion  of  the  respondents  in  that  case, 
that  there  was  error  to  their  prejudice  in  the  final  judgment  of  the  sixth  dis- 
trict court,  it  was  ordered  ^'  that  a  suspensive  appeal  be  granted  herein  to  the 
defendants,  returnable  to  the  supreme  court  of  the  state."  Hearing  was  also 
had  in  the  suit  commenced  in  the  fifth  district  court  by  the  Crescent  City  Live- 
stock Landing  and  Slaughter-house  Company  against  The  Butchers'  Benevolent 
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Association  of  New  Orleans,  and  it  was  ordered,  adjudged  and  decreed  in  that 
ease,  that  there  be  judgment  in  favor  of  the  petitioners,  and  that  the  corpora- 
tion respondents,  their  president  and  members,  be  forever  enjoined  and  prohib- 
ited, as  prayed  in  the  petition.  Exceptions  having  been  filed  to  certain  rulings 
of  the  court,  it  was  also  ordered,  on  motion  of  the  respondents,  that  they,  the 
respondents,  be  allowed  a  suspensive  appeal  to  the  supreme  court  of  the  state^ 
as  in  the  preceding  case. 

Separate  suits  were  also  commenced  in  the  seventh  district  court  of  the  citj'' 
against  the  Crescent  City  Live-stock  Landing  and  Slaughter-house  Company  by 
Hotair  Imbau  et  al,,  and  by  the  Live-stock  Dealers'  and  Butchers'  Association 
of  New  Orleans,  as  appears  by  the  transcripts  fi.led  here  in  those  cases.  Injunc- 
tions were  prayed  and  granted  against  the  respondents  in  both  of  those  cases, 
and  they,  the  respondents,  were  allowed  suspensive  appeals  to  the  supreme  court 
of  the  state  from  the  respective  judgments. 

Suit  was  also  commenced  in  behalf  of  the  state  by  the  attorney-general 
against  Paul  Esteben  et  aZ.^  in  which  it  is  alleged  that  they  have,  without  au- 
thority of  law,  formed  themselves  into  a  corporation  by  the  name  of  the  Live- 
stock Dealers'  and  Butchers'  Association  of  New  Orleans;  that  they,  as  such 
corporation,  are  about  to  lease  or  purchase  a  certain  tract  of  land  partly  in  the 
city  and  partly  in  the  parish  of  St.  Bernard,  and  that  they  are  about  to  com- 
mence the  erection  of  buildings  and  structures  thereon  for  the  purpose  of  col- 
lecting, landing  and  sheltering  beef-cattle  designed  for  food,  to  be  sold  in  the 
parishes  of  Orleans,  Jeflferson,  and  St.  Bernard,  contrary  to  the  act  of  the  gen- 
eral assembly  of  the  state.  Wherefore  the  petitioner  prays  that  a  writ  of  in- 
junction may  issue  restraining  and  enjoining  the  respondents  from  using  that 
tract  of  land  for  the  purpose  set  forth  in  the  petition,  and  from  slaughtering  any 
beef-cattle  or  any  other  animals  intended  to  be  sold  for  food  in  those  parishes. 
EinaJ  judgment  in  the  case  was  rendered  in  favor  of  the  state,  and  it  was  also 
ordered,  adjudged  and  decreed  that  the  respondents  be  forever  enjoined  and 
restrained,  as  prayed  by  the  petition.  Attempt  was  made  by  the  respondents 
to  secure  a  rehearing,  but  the  motion  was  denied,  and  on  their  petition  it  was 
ordered  that  they  be  allowed  a  suspensive  appeal  to  the  supreme  court  of  the- 
state,  as  in  the  preceding  cases. 

These  several  appeals,  together  with  one  other  which  it  is  unnecessary  to  de- 
scribe, were  duly  entered  in  the  supreme  court  of  the  state,  and  were,  by  the 
written  agreement  of  the  parties,  submitted  for  decision  at  the  same  time.  They 
were  submitted  on  thei  28th  of  January,  1870,  and  the  opinion  of  the  appellate 
court  was  delivered  on  the  11th  of  April  following.  Pursuant  to  that  opinion 
the  judgment  of  the  sixth  district  court,  as  rendered  in  the  first  case,  was  re- 
versed, and  the  -  directions  of  the  supreme  court  of  the  state  were  that  the  in- 
junction granted  by  the  subordinate  court  should  be  dissolved,  and  that  the 
demand  of  the  petitioners  should  be  rejected  with  costs  in  both  courts.  They 
also  rendered  a  judgment  of  reversal  in  the  same  form  and  with  the  same  direc' 
tions  in  the  third  and  fourth  cases,  being  the  two  appeals  from  the  judgments 
rendered  in  the  seventh  district  court.  Judgments  of  aflSrmance  were  also  ren- 
dered on  the  same  day  in  the  second  and  fifth  cases,  in  the  order  herein  adopted, 
with  costs  of  appeal.  Where  the  decision  in  the  court  below  sustained  the  pre- 
tensions of  the  Crescent  City  Live  stock  Landing  and  Slaughter-house  Company 
the  judgment  of  the  subordinate  court  was  affirmed,  but  the  judgment  of  the 
subordinate  court  was  reversed  in  each  case  where  the  decision  of  the  subor- 
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were  dissolved.  Petitions  for  rehearing  were  filed  by  the  losing  parties  on  the 
26th  of  April,  1870,  and  on  the  9th  of  May  following  an  entry  was  made  in 
each  case  that  the  petition  for  rehearing  was  refused.  Writs  of  error  to  the 
state  court  were  subsequently  prayed  by  the  same  parties,  and  on  the  13th  of 
May  last  the  writs  of  error  were  allowed  by  the  associate  justice  of  this  court 
allotted  to  that  circuit,  and  they  were  duly  filed  on  the  16th  day  of  the  same 
month,  as  appears  of  record. 

§  1484.  Writs  of  error  filed  within  ten  days  after  refusal  of  petition  fot*  re- 
hearing^ sufficient  bonds  having  heen  given^  operate  as  a  supersedeas. 

Filed,  as  the  writs  of  error  were,  within  ten  days  from  the  date  of  the  entry 
refusing  the  petition  for  rehearing,  it  is  claimed  by  the  plaintiffs  that  the  several 
writs  of  error  operate  as  a  supersedeas  and  stay  execution  under  the  twenty- 
third  section  of  the  judiciary  act.  Doubts  were  at  one  time  entertained  upoa 
that  subject,  but  since  the  decision  in  the  case  of  Brookett  v.  Brockett,  2  How., 
238,  the  question  must  be  considered  as  settled,  in  accordance  with  the  views 
of  the  plaintiffs.  Sufficient  bonds  were  given  in  each  of  these  cases,  which 
is  necessary  in  every  case,  in  order  that  the  appeal  or  writ  of  error  may  oper- 
ate as  a  supersedeas  and  stay  execution  on  judgments  removed  into  this  court 
for  re-examination.  What  is  necessary  is  that  the  bond  shall  be  sufficient,  and 
when  it  is  desired  that  the  appeal  or  writ  of  error  shall  operate  as  a  supersedeas 
the  bond  must  be  given  within  ten  days  from  the  date  of  the  decree  or  judg- 
ment.   Eubber  Co.  v.  Goodyear,  6  Wall.,  155. 

§  1 485.  A  writ  of  error  to  a  stale  court  operates  as  a  supersedeas^  when. 

Suppose  the  writs  of  error  were  seasonably  sued  out  and  that  they  operate 
in  each  case  as  a  supersedeas  and  stay  execution,  as  provided  in  the  twenty- 
third  section  of  the  judiciary  act,  still  the  court  is  of  the  opinion  that  the  sev- 
eral motions  under  consideration  must  be  denied  upon  other  grounds,  and  for 
reasons  which  are  entirely  satisfactory.  Controversies  determined  in  a  state 
court  which  are  subject  to  re-examination  in  this  court,  are  such,  and  such  only, 
as  involve  some  one  or  more  of  the  questions  enumerated  and  described  in  the 
twenty-fifth  section  of  the  judiciary  act,  and  which  have  passed  to  final  judg- 
ment or  decree  in  the  highest  court  of  law  or  equity  of  a  state  in  which  a  de- 
cision in  the  suit  could  be  had,  as  provided  by  the  constitution  and  laws  of  the 
state.  Appeals  were  taken  in  the  cases  before  the  court  from  the  respective 
district  courts,  where  they  were  commenced,  to  the  supreme  court  of  that  state 
before  the  writs  of  error  granted  by  this  court  were  sued  out,  and  the  decrees 
or  judgments  brought  here  for  re-examination  are  the  final  decrees  or  judg- 
ments of  the  supreme  court  of  the  state  in  those  cases.  Writs  of  error  issued 
under  the  twenty-fifth  section  of  the  judiciary  act  have  the  same  effect  as  if 
the  judgments  or  decrees  were  rendered  in  a  circuit  court,  and  they  operate  as 
a  supersedeas  and  stay  execution  only  where  the  writ  of  error  is  served  by  a 
copy  thereof  being  lodged  for  the  adverse  party  in  the  clerk's  office  where  the 
record  remains,  within  ten  days,  Sundays  exclusive,  from  the  date  of  the  judg- 
ment or  decree.  1  Stats,  at  Large,  85.  Such  a  writ  of  error  is  in  the  nature 
of  a  commission  by  which  the  judges  of  one  court  are  authorized  to  examine  a 
record  upon  which  a  judgment  or  decree  was  given  in  another  cojrt,  and  on 
such  examination  to  reverse  or  affirm  that  judgment  or  decree.  When  regular 
in  form,  and  duly  served,  the  writ  of  error  operates  upon  the  record  of  the 
court  to  which  it  is  addressed  in  the  case  described  in  the  writ,  and  it  has  the  ef- 
fect to  remove  that  record  into  the  court  granting  the  writ  of  error  and  to  submit 

it  to  re-examination ;  and  the  twenty-third  section  of  the  judiciary  act  provides 
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to  the  effect  that  where  all  the  conditions  prescribed  in  that  section  concur  in 
the  case,  the  jurisdiction  of  the  court  where  the  record  remained  when  the  writ 
of  error  was  sued  out  and  served  shall  be  suspended  until  the  cause  is  deter*- 
mined  by  or  remanded  from  the  appellate  tribunal.  Cohens  v,  Virginia,  6 
Wheat,  410;  Suydarau  Williamson,  20  How.,  437;  Barton  u  Forsyth,  5  Wall., 
102.  Exceptional  cases  arise  where  the  judgment  or  decree  given  on  appeal  in 
the  highest  court  of  a  state  is  required  by  the  law  of  the  state  to  be  returned 
to  the  subordinate  court  for  execution,  and  in  such  cases  it  is  held  that  the  writ 
of  error  from  this  court  may  operate  as  a  auperaedeasy  if  granted  and  served  at 
any  time  within  ten  days  from  the  return  entry  of  the  proceedings  in  the  court 
from  which  the  record  was  removed,  but  in  all  other  cases  the  writ  of  error 
must  be  issued  and  served  within  ten  days  from  the  date  of  the  judgment  or 
decree,  in  order  that  it  may  operate  as  a  supersedeas  and  stay  execution.  Mc- 
Guire  v.  Commonwealth,  3  Wall,  386;  Gelston  v.  Hoyt,  3  Wheat.,  246;  Green 
V.  Van  Buskerk,  3  Wall.,  450. 

§  1 466.  Appeals  and  writs  of  error  become  a  supersedeas,  not  hy  virtue  of  proc- 
ess issued  by  the  supreme  court,  but  by  the  provisions  of  the  judici^iry  act. 

Appeals  and  writs  of  error  do  not  become  a  supersedeas  and  stay  execution 
in  the  court  where  the  judgment  or  decree  remains  by  virtue  of  any  process 
issued  by  this  court  merely  as  such,  but  they  are  constituted  such  by  the  act  of 
congress  when  the  conditions  prescribed  in  the  twenty-third  section  of  the 
judiciary  act  are  fulfilled.  Where  those  conditions  are  complied  with  the  act 
of  congress  operates  to  suspend  the  jurisdiction  of  the  court  to  which  the  writ 
of  error  is  addressed,  and  stay  execution  in  the  case  pending  the  writ  of  error 
and  until  the  case  is  determined  or  remanded.  Hogan  v.  Boss,  11  How.,  296; 
United  States  v.  Addison,  22  id.,  183;  Hudgins  v.  Kemp,  18  id.,  535;  Adams 
u  Law,  16  id.,  148. 

§  1487.  Writ  of  error  must  be  sued  out  within  ten  days,  except  in  certain 
cases. 

Power  to  issue  a  supersedeas  to  a  judgment  rendered  in  a  subordinate  court 
does  not  exist  in  this  court  where  the  writ  of  error  is  not  sued  out  and  served 
within  ten  days  from  the  date  of  the  judgment,  except  where  the  aggrieved 
party  is  obliged  to  sue  out  a  second  writ  of  error  in  consequence  of  the  neglect 
of  the  clerk  below  to  send  up  the  record  in  season,  or  where  the  granting  of 
such  a  writ  is  necessary  to  the  exercise  of  the  appellate  jurisdiction  of  the 
court,  as  where  the  subordinate  court  improperly  rejected  the  sureties  to  the 
bond  because  they  were  not  residents  of  the  district.  Hogan  v.  Boss,  11  How., 
290;  Ec  parte  Milwankee  Bailroad  Co.,  5  Wall.,  188;  Stockton  v.  Bishop,  2 
How.,  74;  Wallen  v.  Williams,  7  Cr.,  279;  Saltmarsh  v.  Tuthill,  12  How.,  389; 
Hardeman  v.  Anderson,  4  id.,  640. 

§  1488.  Motion  to  enforce  a  supersedeas  is  not  prematu/re,  though  made  before 
iJie  return  day  of  a  writ  of  error,  where  return  is  made  and  the  record  fled  in 
the  cLerKs  office. 

Undoubtedly  the  writs  of  error  in  these  cases  were  seasonably  sued  out  and 
served,  and  it  is  equally  clear  that  the  parties  in  whose  favor  they  were  granted 
complied  in  each  case  with  all  the  conditions  prescribed  in  the  act  of  congress 
as  necessary  to  give  the  writ  effect  as  a  s^ipersedeas  and  stay  execution,  as  con- 
tended by  the  plaintiffs  in  the  pending  motions.  Such  proceedings  operate  as 
a  stay  of  execution,  and  it  is  well  settled  that  if  the  subordinate  court,  under 
such  circumstances,  proceeds  to  issue  final  process,  it  is  competent  for  this  court 
to  issue  a  supersedeas,  as  an  exercise  of  appellate  power,  to  correct  the  error. 
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Stockton  et  (d.  v.  Bishop,  2  How.,  75.  Doubt  upon  that  subject  cannot  be  en- 
tertained where  it  appears  that  the  court  to  which  the  writ  of  error  was  di- 
rected has  made  the  return  of  the  same  to  the  proper  term  of  the  court, 
pursuant  to  the  commands  of  the  writ,  and  the  same  has  been  duly  entered  on 
the  calendar.  Objection  is  made,  however,  that  the  motions  before  the  court 
are  premature,  as  the  return  day  of  the  writ  of  error  is  the  first  day  of  the 
next  term ;  but  we  are  of  the  opinion  that  the  court  possesses  the  power  to  grant 
a  remedy  in  such  a  case  even  before  the  return  day  of  the  writ  of  error,  where 
it  appears  that  the  court  to  which  it  was  addressed  has  made  return  to  the 
same,  and  that  the  plaintiff  has  filed  in  the  clerk's  oflOice  a  copy  of  the  record 
duly  certified  as  required  by  law.  Except  in  a  case  of  urgent  necessity  the 
court,  in  the  exercise  of  a  proper  discretion,  might  well  decline  to  exercise  the 
power  before  the  return  day  of  the  writ,  but  the  better  opinion,  we  think,  is 
that  the  jurisdiction  for  such  a  purpose  attaches  from  the  time  the  party  in 
whose  favor  the  writ  of  error  is  granted  has  complied  with  all  the  conditions, 
prescribed  in  the  act  of  congress  to  make  the  writ  of  error  operate  as  a  super- 
sedeas  and  sta}''  of  execution.    Eailroad  Go.  v.  Bradleys,  7  Wall.,  575. 

§  1489.  Motion  to  enforce  supersedeas  upon  mrit  of  error  tea  state  supreme 
court  denied^  where  it  appears  tJiat  such  court  has  done  nothing  since  the  writ  was 
issued. 

Grant  all  this,  still  the  court  is  of  the  opinion  that  the  motions  cannot  be 
granted,  as  it  is  conceded  that  nothing  has  been  done  by  the  supreme  court  of 
the  state  since  the  writs  of  error  were  served  and  became  a  supersedeas^  incon- 
sistent with  the  prohibition  contained  in  the  act  of  congress  which  gives  the 
writs  of  error  that  effect.  Argument  upon  that  topic  is  unnecessary,  as  the  affi- 
davits filed  in  support  of  the  motions  affirm  nothing  of  the  kind,  nor  do  the 
plaintiffs  set  up  any  such  theory.  Incorporated  as  the  respondents  in  the 
motions  are  by  the  general  assembly  of  the  state,  they  claim  the  sole  and  exclu- 
sive privilege  of  conducting  and  carrying  on  the  live-stock  landing  and  slaugh- 
ter-house business  within  the  limits  described  and  the  privileges  granted  in  the 
act  giving  them  corporate  powers.  On  the  other  hand,  the  plaintiffs  contend 
that  the  act  granting  them  such  exclusive  privileges  is  in  violation  of  the  con- 
stitution of  the  United  States,  and  void,  and  that  they,  the  plaintiffs,  have 
equal  right  to  establish  a  live-stock  landing,  and  to  erect  slaughter-houses  and 
to  conduct  and  carry  on  that  business  as  if  no  such  special  privileges  had  been 
granted  to  the  respondents.  Injunctions  were  obtained  by  each  party  against 
,the  other  in  the  courts  where  the  suits  were  commenced,  but  appeal  was  taken, 
in  each  case,  by  the  losing  party,  to  the  supreme  court  of  the  state,  where  the 
injunctions  previously  granted  against  the  respondents  in  the  motions  were  dis- 
solved and  those  previously  granted  against  the  plaintiffs  were  made  perpetual. 
Judgments  of  reversal  on  the  one  side  and  of  affirmance  on  the  other  were 
accordingly  rendered  by  the  supreme  court  of  the  state  in  the  respective  causes, 
as  before  explained,  and  it  is  to  those  judgments  and  to  that  court  that  tlie 
writs  of  error  in  question  were  directed  and  addressed.  Those  judgments  re- 
mained in  the  supreme  court  of  the  state  when  the  respective  writs  of  error 
were  sued  out  and  became  a  supersedeas  and  stay  of  execution,  and  the  records 
show  that  that  court  has  neither  reversed  nor  modified  the  judgments,  nor  any 
one  of  them,  nor  has  that  court  done  anything  to  vary  or  impair  the  rights  of 
the  parties  or  to  carry  the  judgments  into  effect.  Subsequent  to  the  com- 
mencement of  these  several  suits,  but  before  the  judgments  were  rendered  in 

the  supreme  court,  the  general  assembly  of  the  state  created  another  court  in 
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that  city,  called  the  eighth  district  court,  and  conferred  upon  that  tribunal  the 
exclusive  original  jurisdiction  of  injunction  causes,  and  also  made  provision  in 
the  same  act  for  the  removal  of  such  causes  from  other  courts  to  that  jurisdic- 
tion. Supersedeas  writs  of  error  having  been  sued  out  by  the  plaintiffs  to  the 
respective  judgments  rendered  in  the  supreme  court,  they  claimed  that  the  in- 
juDctions  against  them  granted  by  that  court  were  inoperative,  and  their  theory 
was,  and  still  is,  that  the  writs  of  error  had  the  effect  to  dissolve  or  suspend  the 
injunctions  granted  by  the  supreme  court  of  the  state  and  to  restore  and  ren- 
der operative  the  injunctions  decreed  in  the  subordinate  courts.  Governed  by 
these  views,  the  plaintiffs  denied  that  the  respondents  could  claim  to  exercise 
any  such  exclusive  privileges  as  those  described  in  their  charter,  and  proceeded 
to  make  the  necessary  preparations  for  carrying  on  the  same  business.  Oppo- 
site views  were  entertained  by  the  respondent  corporation  and  by  the  state  au- 
thorities, and  especially  by  the  attorney-general,  and  for  the  purpose  of  testing 
the  question  he  moved  in  the  fifth  district  court  that  the  fifth  case  embraced  in 
the  motions,  as  here  classified,  should  be  removed  into  the  eighth  district  court, 
and  the  motion  was  granted.  Application  was  then  made  by  him  to  the  latter 
court  to  enforce  the  judgment  rendered  on  appeal  in  that  case  by  the  su- 
preme court  of  the  state,  making  perpetual  the  injunction  originally  granted  by 
the  court  from  which  the  cause  was  removed,  but  the  court  refused  to  grant 
the  motiot),  because,  as  the  court  held,  the  writ  of  error  sued  out  in  the  case 
operated  as  a  supersedeas. 

Attempt  is  not  made  to  call  in  question  the  correctness  of  that  decision, 
but  the  attorney-general  on  the  same  day  obtained  a  rule  in  that  court  against 
all  the  respondents  in  that  case,  except  one,  to  show  cause,  if  any,  why  they 
should  not  be  punished  for  contempt,  as  having  violated  the  injunction  granted 
in  the  case  before  the  same  was  appealed  to  the  supreme  court  of  the  state. 
Service  was  made  under  the  rule,  and  the  respondents  appeared,  and  were  fully 
heard,  but  it  appearing  that  the  respondents  had  acted  under  the  advice  of 
counsel,  the  court  refused  to  inflict  any  punishments.  Directions,  however, 
were  given  to  the  sheriff  in  the  form  of  an  order  to  enforce  the  preliminary 
injunction  granted  by  the  fifth  district  court.  Proceedings  of  an  original  char- 
acter were  also  instituted  by  the  present  respondents  in  the  same  district  court, 
in  which  they  prayed  that  the  board  of  metropolitan  police  might  be  enjoined 
to  prevent  all  persons,  except  the  petitioners  in  that  case,  from  conducting  or 
carrying  on  the  live-stock  landing  and  slaughter-house  business  within  their 
chartered  limits.  Accompanying  that  petition  was  an  afSdavit  of  merits,  and 
upon  that  petition  and  affidavit  an  injunction  was  granted  as  prayed.  Three 
daj's  later,  to  wit,  on  the  8th  of  June  last,  the  attorney-general  intervened  for 
the  state  in  the  suit,  and  adopted  the  petition  and  prayed  that  the  injunction 
might  be  made  perpetual.  Various  motions  were  made  by  parties  opposed  to 
the  proceedings  to  dissolve  or  modify  the  injunction,  but  they  were  all  over- 
ruled and  denied  by  the  court.  IS.0  appeal  was  taken  to  the  supreme  court  of 
the  state,  nor  does  it  appear  that  any  attempt  was  made  by  the  respondents  in 
any  form  to  cause  the  proceedings  to  be  re-examined  in  the  court  of  last  resort. 
They  regarded  it  as  unnecessary  to  seek  any  such  revision  of  the  proceedings, 
as  they  insist  that  the  legal  effect  of  the  writ  of  error  issued  from  this  court  to 
the  supreme  court  of  the  state  was  to  vacate  the  injunction  granted  by  the 
latter  court  and  to  continue  in  force  the  suspensive  features  of  the  appeals  al- 
lowed by  the  subordinate  courts.  Beyond  doubt,  the  appeal  in  the  form  granted 
by  the  subordinate  court  operated  as  a  stay  of  execution,  and  suspended  the 
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jurisdiction  of  the  court  to  proceed  further  in  the  cause  until  the  same  should  be 
determined  or  remanded,  but  the  supreme  court  rendered  a  final  judgment  in 
the  case  and  granted  a  perpetual  injunction. 

Whatever  conditions  were  annexed  to  the  appeal  in  the  subordinate  court 
were  abrogated  by  the  final  judgment  of  the  appellate  tribunal,  as  the  appeal 
was  then  fully  executed.  Had  no  writ  of  error  been  granted  by  this  court,  the 
plaintiffs,  it  is  pr^esumed,  would  admit  the  correctness  of  that  rule,  but  they  in- 
sist that  the  effect  of  the  writ  of  error,  if  made  a  supef^sedeas^  is  that  it  suspends 
the  judgment  of  the  supreme  court  and  leaves  the  judgment  of  the  subordinate 
court  in  full  operation  during  the  pendency  of  the  writ  of  error.  Independent 
of  statutory  regulations,  the  term  supersedeas  has  little  or  no  application  in 
equity  suits,  as  the  rule  is  well  settled  in  the  English  courts  that  an  appeal  in 
chancery  does  not  stop  the  proceedings  under  the  decree  from  which  the  appeal 
was  taken  without  the  special  order  of  the  subordinate  court.  General  Order, 
15  Ves.,  184;  Waldo  v.  Caly,  16  id.,  209;  Willan  v.  Willan,  16  id.,  216;  2  Dan. 
Ch.  Prac.,  1547.  Proceedings  are  stayed  in  the  courts  of  New  York  by  appeal 
'  in  a  chancery  suit  to  the  extent  that  if  the  party  desires  to  proceed,  notwith- 
standing the  appeal,  on  the  point  from  which  the  appeal  was  taken,  he  must 
rmke  application  to  the  chancellor  for  leave.  Green  v.  Winter,  1  JohQ3.  Ch., 
80.  Different  rules  upon  the  subject  prevail  in  different  jurisdictions,  but  the 
act  of  congress  provides  that  appeals  in  the  federal  courts  shall  be  subject  to 
the  same  rules,  regulations  and  restrictions  as  are  prescribed  in  law  in  case  of 
writs  of  error.     2  Stats,  at  Large,  244. 

§  1 490.  Appeals  do  not  lie  from  a  state  court  to  the  United  States  supreme 
court  in  any  case. 

Appeals  do  not  lie  from  a  state  court  to  this  court  in  any  case,  as  the  act  of 
congress  gives  no  such  remedy.  Rules  and  regulations  prescribed  by  law  of 
course  control  and  furnish  the  rule  of  decision,  but  it  seems  to  be  well  settled 
everywhere,  in  suits  in  equity,  that  an  appeal  from  the  decision  of  the  court 
denying  an  application  for  an  injunction  does  not  operate  as  an  injunction  or 
stay  of  the  proceedings  pending  the  appeal.  l^Teither  does  an  appeal  from  an 
order  dissolving  an  injunction  suspend  the  operation  of  the  order  so  as  to  en- 
title the  appellant  to  stay  the  proceedings  pending  the  appeal,  as  matter  of 
right,  either  in  a  suit  at  law  or  in  equity.  Hart  v.  Maj^or,  3  Paige,  381 ;  Graves 
V,  Maguire,  6  id.,  380;  Merced  Mining  Co.  v.  Fremont,  7  Cal.,  131;  McGar- 
rahan  v.  Maxwell,  28  id.,  91;  Louisiana  Code  of  Practice,  art.  307;  Delacroix  v. 
Villere,  11  La.  Ann.,  39;  White  v,  Cazenave,  14  id.,  57;  Knabe  v.  Femot,  14-  id., 
847.  Separate  examination  of  the  several  cases  before  the  court,  as  respects  the 
effect  of  the  writs  of  error  upon  the  judgments  removed  into  this  court,  may 
well  be  omitted,  as  the  plaintiffs  were  the  losing  party  in  all  the  appeals  from 
the  courts  of  original  jurisdiction  to  the  supreme  court.  They  prevailed  in 
three  of  the  suits  in  the  district  courts,  but  they  were  defeated  in  the  supreme 
court  in  all  the  cases. 

§  1491.  Neither  an  injunction  nor  a  decree  dissolving  an  injunction  passed 
in  a  circidt  coui^t  is  reversed  or  nullified  by  an  appeal  or  writ  of  error  before  the 
cavrse  is  hea/rd  in  the  supreme  court. 

Viewed  in  any  light,  it  is  clear  that  a  writ  of  error  to  a  state  court  can- 
not have  any  greater  effect  than  if  the  judgment  or  decree  had  been  rendered 
or  passed  in  a  circuit  court,  and  it  is  quite  certain  that  neither  an  injunction 
nor  a  decree  dissolving  an  injunction  passed  in  a  circuit  court  is  reversed  or 
nullified  by  an  appeal  or  writ  of  error  before  the  cause  is  heard  in  this  court. 
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Jadgments  and  decrees  of  the  circuit  court  are  brought  here  for  re-examination, 
and  so  are  the  judgments  and  decrees  of  a  state  court,  and  the  only  effect  of  the 
supersedeas  is  to  prevent  all  further  proceedings  in  the  subordinate  court  except 
such  as  are  necessary  to  preserve  the  rights  of  the  parties. 

§  1492.  The  provision  in  the  act  of  1793,  ^^nor  shall  a  writ  of  injunction  be 
gratUed  to  stay  prooeedings  in  any  court  of  a  state,  ^  applies  to  the  supreme  court 
08  well  as  to  the  circuit  court. 

Reference  is  also  made  to  the  fifth  section  of  the  act  of  tlie  2d  of  March, 
1793,  as  conferring  power  upon  this  court  to  enjoin  the  proceedings  in  the 
eighth  district  court,  but  the  conclusive  answer  to  that  suggestion  is  that  there 
is  no  appellate  relation  between  a  subordinate  state  court  and  the  supreme 
court  of  the  United  States,  and  where  no  such  relation  is  established  by  law,  the 
prohibition  of  that  section  — "  nor  shall  a  writ  of  injunction  he  granted  to  stay 
proceedings  in  any  court  of  a  state^^ —  applies  to  the  supreme  court  as  well  as 
to  the  circuit  court.    1  Stats,  at  Large,  335. 

Final  judgments  or  decrees  in  any  suit  in  the  highest  court  of  law  or  equity 
of  a  state  in  which  a  decision  in  the  suit  could  be  had,  may  be  removed  here 
for  re-examination  if  they  involve  some  one  or  more  of  the  questions  specified 
in  the  section  conferring  the  jurisdiction,  and  otherwise  come  within  the  rules 
which  regulate  that  jurisdiction.  Appeals  lie,  it  is  conceded,  from  the  district 
courts  of  that  state  to  the  supreme  court,  as  fully  appears  also  from  the  records 
in  these  suits,  which  shows  to  a  demonstration  that  this  court  possesses  no 
power  to  grant  any  relief  to  the  plaintiflfs  under  the  act  of  congress  on  which 
these  motions  are  founded. 

Motions  denied. 

Dissenting  opinion  by  Mb.  Justice  Bbadley. 

I  dissent,  with  some  diffidence,  from  the  opinion  of  the  court,  on  the  follow- 
ing grounds : 

1st.  That  notwithstanding  the  act  of  congress  declares  that  a  writ  of  error 
shall  be  a  supersedeas  if  certain  conditions  are  performed,  the  judgment  of  the 
court  has  the  effect  of  leaving  many  classes  of  decrees  and  judgments  in  equity^ 
though  appealed  from,  entirely  effective  and  operative  between  the  parties, 
whereas  the  writ  of  error  ought  to  suspend  the  effect  and  operation  thereof 
until  the  case  is  heard  in  this  court. 

2d.  That  the  judgment  of  this  court  will  have  the  effect  to  allow  subordinate 
state  courts  to  evade  the  supersedeas  of  a  writ  of  error  in  all  cases  where  the 
court  of  last  resort  remits  the  record  to  them  for  execution.  The  judgment  of 
this  cout^  disclaims  all  jurisdiction  over  the  acts  of  the  subordinate  state  courts, 
and  thereby,  in  my  judgment,  surrenders  a  very  important  power  necessary  to 
the  effective  support  of  its  appellate  jurisdiction. 

3d.  That  the  judgment  of  the  court  remits  the  practice  on  this  subject  sub- 
stantially back  to  the  practice  of  the  English  courts  of  equity,  in  which  it  is 
conceded  that  an  appeal  does  not  suspend  proceedings  nor  act  as  a  supersedeas 
on  the  proceedings  in  the  court  appealed  from ;  and  in  effect  departs  from  the 
act  of  oongress,  which  declares  that  a  writ  of  error  or  an  appeal  in  the  federal 
oourts  shall  be  a  supersedeas. 

4th.  That  the  effect  of  the  judgment  of  the  court  is  to  disclaim  its  just  con- 
trol over  the  parties  to  the  record. 
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SAGE  V.  CENTRAL  RAILROAD  COMPANY. 
(8  Otto,  412-420.     1876.) 

Opinion  by  Watte,  C.  J. 

Statement  of  Facts. — The  Farmers'  Loan  and  Trust  Company,  trustee  for 
the  bondholders  secured  by  a  mortgage  of  the  Central  Railroad  Company  of 
Iowa,  whose  claims  amounted  in  the  aggregate  to  $3,700,000,  exclusive  of  inter- 
est, commenced  a  suit  in  the  circuit  court  of  the  United  States  for  the  district 
of  Iowa,  October  14,  1874,  to  foreclose  the  mortgage  for  the  benefit  of  all 
parties  interested  in  the  security.  This  was  done  at  the  request  of  a  large 
number  of  the  bondholders,  and  after  much  consultation  between  them  in  re- 
gard to  their  common  interests.  After  the  cause  had  been  pending  for  nearly 
a  year,  and  at  some  time  between  October  1  and  October  22,  1875,  Rus- 
sell Sage,  F.  Leake,  James  Buell  and  Edwin  Parsons  presented  a  communi- 
cation to  the  trustee,  a  copy  of  which  is  as  follows : 

"  To  the  Farmers^  Loan  and  Trust  Company^  Trustee^  etc.,  First  Mortgage  Bond^ 
holders: 

"Gentlemen — We  are  informed  by  your  counsel,  Grant  and  Smith,  that 
they  will  ask  the  court,  in  the  foreclosure  suit  now  pending,  to  enter  such  de- 
cree as  the  majority  of  the  bondholders  desire.  Believing  that  some  of  th© 
bondholders  have  other  interests  to  serve  than  to  protect  the  first  mortgage 
bondholders,  and  that  large  numbers  of  the  bondholders,  from  want  of  proper 
information,  have  been  induced  to  sign  various  requests  to  the  court  for  certain 
forms  of  decree  injurious  to  us  as«bondholders,  and  being  your  cestui  giie  trust 
to  the  amount  set  opposite  our  names  of  the  first  mortgage  bonds,  to  secure 
the  payment  of  which  you  hold  the  mortgage  as  trustee  for  ourselves  and 
others  similarly  situated,  this  is  to  notify  you  of  such  interest  on  our  part,  and 
to  request  you  to  instruct  your  counsel  to  procure  the  ordinary  decree  of  fore- 
closure and  sale;  and,  failing  to  get  this  from  the  court,  to  take  an  appeal  to 
the  supreme  court  of  the  United  States.  If,  for  any  reason,  you  decline  to 
give  your  counsel  such  instructions,  please  inform  us,  that  we  may  become  a 
party  to  said  proceedings,  and  take  such  course  as  we  may  be  advised  in  the 
matter.  We  understood  the  trust  deed  to  require  you  to  procure  the  ordinary 
decree  of  foreclosure  and  sale.  If  the  bondholders,  or  a  majority  of  them,  re- 
quest you  to  purchase  the  mortgaged  premises,  and  to  form  a  new  company, 
that  it  is  competent  for  you  to  do  so,  upon  such  terms  and  conditions  as  a 
majority  of  the  bondholders  desire;  but,  until  you  do  so  purchase,  you  are  to 
do  all  you  reasonably  can  be  expected  to  do  to  protect  the  minority  as  well  as 
the  majority  of  your  cestui  que  trust. 

•*  Respectfully,  your  obedient  servants, 

"Russell  Sage,  $100,000. 

"F.  Leake,  by  Russell  Sage,  $25,000. 

"James  Buell,  $10,000. 

"Edwin  Parsons,  $13,500. 

«  New  York,  October  1, 1875." 

A  term  of  the  court  commenced  October  11,  1875;  and  on  the  22d  of  that 
month,  the  Farmers'  Loan  and  Trust  Company,  the  Central  Railroad  Company 
of  Iowa  and  all  the  other  defendants,  together  with  committees  of  various 
bondholders,  represented  by  their  respective  attorneys,  appeared  in  court  and 
agreed  to  the  form  of  a  decree  to  be  entered  in  the  cause,  the  same  having 
been  the  result  of  consultation  and  compromise  among  the  parties  in  interest. 
At  the  same  time  the  Farmers'  Loan  and  Trust  Company  exhibited  to  the 
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court  the  communication  it  had  received  from  Sage  and  his  associates,  accom- 
panied by  a  statement  that  Buell  had  deposited  with  it  as  trustee  $10,000  of 
bonds  secured  by  the  mortgage,  Leake  $25,000,  and  Sage  $100,000,  and  that  it 
was  ready  to  execute  any  decree  which  might  be  made  by  the  court  under  the 
circumstances.  The  court  thereupon,  without  considering  the  rights  and  inter- 
ests of  the  various  parties,  entered  October  22,  1875,  the  decree  agreed  upon, 
and  then  adjourned  until  some  time  in  January,  1876. 

Down  to  this  time  neither  Sage  nor  any  of  his  associates  had  asked  to  be 
made  parties  to  the  suit,  or  to  be  permitted  to  intervene  in  any  manner  for  the 
protection  of  their  interests,  but,  December  16,  1875,  Sage,  Buell  and  N.  A. 
Cowdrey  presented  to  the  circuit  judge,  at  St.  Paul,  Minnesota,  the  Iowa  circuit 
<x>art  not  being  then  in  session,  a  petition,  as  follows:  "Now  comes  the  Farm- 
ers' Loan  and  Trust  Compan}^  as  trustee  in  said  cause  for  Bussell  Sage,  James 
Buell  and  If.  A.  Cowdrey,  and  plaintiff  in  said  cause,  and  prays  of  the  court 
that  an  appeal  may  be  allowed  to  said  plaintiff,  and  tenders  to  the  court  an 
appeal  bond,  with  a  request  that  the  same  may  operate  as  a  supersedeas^^ 
Signed,  Farmers'  Loan  and  Trust  Company,  by  Grant  and  Smith,  solicitors. 

Upon  this  petition  the  circuit  judge  entered  his  order  as  follows:  "  In  this 
case  an  appea;!  is  asked  by  the  complainant  so  far,  and  only  so  far,  as  it  affects  the 
interests  of  Russell  Sage,  James  Buell  and  N.  A.  Cowdrey.  I  deny  the  appeal 
prayed  for,  because,  1.  The  decree  in  question  was  entered  by  consent  of  all  the 
parties  in  interest.  (The  term  at  which  this  decree  was  rendered  has  not  yet 
ended,  but  stands  adjourned  until  in  Januaryjiext ;  and  the  proper  course  for  the 
parties  in  whose  behalf  an  appeal  is  sought  is  for  them  to  appear,  and,  if  the  de- 
cree is  erroneously  entered,  or  is  improper,  to  apply  to  be  made  parties,  or  to  have 
the  decree  corrected,  or  a  new  decree  entered.)  2.  An  appeal  cannot  be  taken  on 
behalf  of  certain  bondholders,  not  parties  to  the  record,  leaving  the  rest  of  the 
decree  unappealed  from.  As  the  trustees  (complainants)  do  not  ask  for  an  appeal 
from  the  whole  decree,  I  need  not  consider  when  they  would  be  justified  in  a 
case  where  there  are  several  millions  of  dollars  of  bondholders  who  acquiesce 
in  the  decree,  to  appeal  at  the  instance  of  three  bondholders  who  only  claim 
to  hold  bonds  to  the  extent  of  $200,000.  3.  If  an  appeal  could  be  allowed,  as 
asked  for,  the  bond  offered  is  insufficient,  as  to  amount,  to  secure  costs,  dam- 
zjg^  for  delay,  and  costs  and  interest  on  the  appeal.  The  clerk  will  enter  the 
above  order  of  record,  denying  the  appeal  prayed  for. 

(Signed)  "  John  F.  Dillon,  Circuit  Judge. 

^  At  Chambers,  St.  Paul,  D.ecember  16,  1S75." 

The  court  met  pursuant  to  adjournment,  and,  January  11th,  Sage,  Buell  and 
Clowdrey,  claiming  to  be  the  owners  of  $200,000  of  the  bonds  secured  by  the 
mortgage,  filed  their  petition  for  leave  to  intervene  in  the  suit  as  plaintiffs  or 
defendants,  to  the  end  that  they  might  have  opportunity  to  protect  the  inter- 
ests they  bad  in  common  with  the  other  holders  of  bonds,  and  with  liberty  to 
appeal  to  this  court.  January  13th  they  filed  a  motion  to  set  aside  the  decree  of 
October  22d.  On  the  next  day,  January  14th,  the  cause  came  on  for  hearing  upon 
the  motion  filed  January  13th,  the  petition  filed  January  11th,  and  the  petition 
presented  to  the  circuit  judge  December  16th,  with  his  order  thereon.  The  motion 
to  set  aside  the  decree  was  denied,  and  as  to  the  other  petition  the  following 
order  was  made:  "  Upon  consideration  of  the  premises,  it  is  now  by  the  court 
ordered,  that  Sage,  Buell  and  Cowdrey  be,  and  they  are  hereby,  permitted  to  be- 
come  so  far  parties  to  the  suit  as  to  prosecute,  if  they  so  elect,  for  the  protection 

of  their  said  several  interests  therein,  and  in  their  own  names,  an  appeal  to  the 
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supreme  court  from  the  decree  entered  herein  on  the  22d  day  of  October,  1875; 
and  if  said  Sage,  Buell  and  Cowdrey  desire  said  appeal  to  operate  as  a  super- 
sedeas^ the  bond  for  that  purpose  is  fixed  at  the  sum  of  $1,000,000,  to  be  given  in 
thirty  days  from  this  date ;  and,  if  so  given,  said  appeal  shall  be  regarded  as 
taken  and  perfected  on  the  16th  day  of  December,  1875,  the  said  parties  hav- 
ing then  applied  as  aforesaid  for  said  appeal,  and  having  delayed  the  same 
until  this  time  by  order  of  the  judge  at  chambers,  as  above  shown ;  but  if  said 
appeal  is  not  to  operate  as  a  supersedeas^  the  bond  is  fixed  at  the  sum  of  $2,000." 

No  bond  was  executed  under  the  authority  of  this  order,  and,  February  16, 
1876,  a  petition  for  the  allowance  of  an  appeal  from  the  orders  and  decrees  of 
October  22d  and  January  14th,  to  operate  as  a  supersedeas^  was  presented  to  Mr. 
Justice  Miller,  the  justice  of  this  court  assigned  to  the  eighth  circuit,  in  which 
the  district  of  Iowa  is  situated;  and  he  allowed  the  appeal  as  prayed  for,  and 
accepted  a  supersedeas  bond  in  the  sum  of  $20,000.  In  due  time  the  transcript 
of  the  record  was  filed  in  this  court  and  the  appeal  docketed.  The  Farmers' 
Loan  and  Trust  Company,  represented  by  a  joint  committee  of  the  bondhold- 
ers, now  move,  1.  To  vacate  the  supersedeas'^  and  2.  To  dismiss  the  appeal. 

§  1493.  The  power  of  a  justice  of  this  court  to  grant  a  supersedeas. 

1.  As  to  the  supersedeas. 

In  Kitchen  v,  Randolph,  3  Otto,  86,  we  held  that  it  was  not  within  the  power 
of  a  justice  of  this  court  to  grant  a  supersedeas  on  a  writ  of  error  or  upon  an 
appeal,  unless  the  writ  of  error  was  sued  out  and  served  or  the  appeal  taken 
within  sixty  days,  Sundays  exclusive,  after  the  rendition  of  the  judgment  or 
decree  complained  of.  The  decree  in  this  case  was  rendered  October  22,  1875. 
At  that  time  the  present  appellants  were  not  parties  to  the  suit,  and  conse- 
quently could  not  appeal.  The  application  of  December  16th,  though  made  in 
their  interest,  was  in  form  by  the  Farmers'  Loan  and  Trust  Company.  This 
application  was  denied ;  and  properly  so,  because  an  appeal  was  only  asked  so 
far  as  it  affected  the  interests  of  these  appellants.  The  trustee  represents  all 
the  bondholders;  and  as  the  decree  is  indivisible,  it  must  appeal  for  the  whole, 
or  none.  No  application  was  then  made  by  the  appellants  for  leave  to  inter- 
vene and  become  parties,  and  consequently  the  court  could  not  then  have  been 
asked  to  allow  them  an  appeal  as  parties.  Such  an  application  was,  however, 
made  January  11th ;  and  January  14th  they  were  admitted  as  parties  for  the  pur- 
pose of  appealing.  An  appeal  was  then  allowed  to  them ;  but  they  did  not 
avail  themselves  of  it,  either  by  giving  a  supersedeas  bond  or  a  bond  for  costs. 
And  if  they  had  done  so,  it  could  not  have  had  the  effect  of  a  supersedeas^  be- 
cause it  was  not  allowed  until  after  the  expiration  of  the  sixty  days.  The 
order  of  the  court,  to  the  effect  that  if  the  bond  should  be  given  the  appeal 
might  be  regarded  as  taken  and  perfected  December  16th,  was  of  no  effect  for 
the  purposes  of  a  supersedeas, 

§  1494.  Power  of  a  court  to  make  a  nunc  pro  tunc  order. 

While  it  is  true  that  the  court  may  enter  an  order  in  a  cause  nuno  pro  tunCy 
where  the  action  asked  for  has  been  delayed  by  or  for  the  convenience  of  the 
court  (Perry  v.  Wilson,  7  Mass.,  394),  it  is  never  done  where  the  parties  them- 
selves have  been  at  fault  (Fishmongers'  Company  v.  Robertson,  3  Man.,  Gr.  & 
S.,  974),  or  where  it  will  work  injustice. 

§  1495.  To  make  a  nunc  pro  tunc  order  for  a  supersedeas  efecttml,  it  must 
appear  that  the  delay  was  caused  hy  the  courts  and  that  no  injustice  was  done. 

A  supersedeas  is  a  statutory  remedy.  It  is  only  obtained  by  a  strict  compli- 
ance with  all  the  required  conditions,  none  of  which  can  be  dispensed  with. 
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Hogan  V,  Eoss,  11  How.,  297;  Eailroad»Co.  v.  Harris,  7  Wall.,  575.  Time  is 
an  essential  element  in  the  proceeding,  and  one  which  neither  the  court  nor  the 
judges  can  disregard.  If  a  delay  beyond  the  limited  time  occurs,  the  right  to 
the  remedy  is  gone,  and  the  successful  party  holds  his  judgment  or  decree 
freed  and  discharged  from  this  means  of  staying  proceedings  for  its  collection 
or  enforcement.  This  is  a  right  which  he  has  acquired,  and  of  which  he  can- 
not be  deprived  without  due  process  of  law.  The  court  can  no  more  give  effect 
to  a  supersedeas  by  ordering  that  the  appeal  shall  relate  back  to  a  time  within 
the  sixt}''  days,  than  it  can  to  an  appeal  taken  after  the  expiration  of  two  years 
by  dating  it  back  to  a  time  within  the  limitation.  To  make  a  nyunc  pro  tunc 
order  effectual  for  such  purposes,  it  must  appear  that  the  delay  was  the  act  of 
the  court  and  not  of  the  parties,  and  that  injustice  will  not  be  done.  A  slight 
examination  of  the  facts  in  this  case  will  be  sufBcient  to  show  that  the  failure 
to  take  this  appeal  in  time  is  attributable  entirely  to  the  parties.  They  knew, 
more  than  twenty  days  previous  to  the  entry  of  the  decree,  that  there  was  a 
conflict  of  interest  between  them  and  a  large  majority  of  the  bondholders,  and 
that  the  trustee  had  been  asked  to  have  a  decree  entered  such  as  those  opposed 
to  them  desired.  Instead  of  seeking  to  be  made  parties  to  the  suit  at  that  time, 
or  during  the  first  eleven  days  of  the  term  and  before  the  decree  was  entered, 
they  contented  themselves  with  a  notice  to  the  trustee  and  a  demand  upon  it 
to  procure  such  a  decree  as  they  required,  and,  if  that  could  not  be  done,  to 
appeal.  This,  too,  when  they  knew  that  they  had  only  $200,000  out  of 
$3,700,000  of  the  secured  bonds.  After  the  decree  was  entered,  they  delayed 
any  application  to  the  court  for  leave  to  intervene  for  the  protection  of  their 
own  interest  until  after  an  adjournment  to  a  remote  day  had  taken  place. 
Then,  delaying  until  near  the  expiration  of  the  sixty  days,  they  caused  the 
trustee  to  apply  for  leave  to  appeal,  so  far  as  their  interests  were  affected,  when 
it  must  have  been  apparent  that  such  an  order  could  not  have  been  made. 
Even  then  they  filed  no  application  to  be  made  parties  so  that  they  might 
appeal  for  themselves,  but  delayed  all  action  in  that  behalf  until  long  after  the 
time  when  a  supersedeas  could  be  had  as  a  matter  of  right.  All  this  was  the 
act  of  the  parties,  and  not  of  the  court. 

§  1496.  A  decree  is  not  suspended  by  a  motion  to  set  it  aside  made  hy  persons 
not  parties  to  the  suit. 

It  is  claimed,  however,  that  the  motion  filed  by  the  appellants  January  13th 
to  set  aside  the  decree  operated  to  suspend  the  decree,  and  that  under  the 
authority  of  Brockett  v,  Brockett,  2  How.,  238,  they  had  until  sixty  days  after 
their  motion  was  denied  to  perfect  an  appeal  and  obtain  a  supersedeas.  But 
there  is  an  essential  difference  between  that  case  and  this.  In  that,  the  motion 
was  made  by  parties  to  the  suit.  The  motion  was  one  that  could  be  made 
without  leave,  and  it  was  entertained.  The  cause  was  referred  to  a  master 
upon  this  motion.  Under  such  circumstances,  the  court  held  that  the  decree 
did  not  become  final  until  the  motion  for  rehearing  was  decided.  Here,  how- 
ever, the  movers  were  not  parties  to  the  suit.  They  had  no  right  to  intervene 
except  upon  leave,  and  this  was  refused.  Under  such  circumstances,  it  is  clear 
that  the  decree  was  not  suspended  in  whole  or  in  part  by  their  motion.  The 
appellants  were  permitted  to  intervene,  but  only  for  the  purpose  of  an  appeal 
It  would  have  been  within  the  power  of  the  court  to  set  aside  the  old  decree 
and  enter  it  over  again,  but  this  was  refused.  Leave  only  was  granted  to  ap- 
peal from  the  decree  as  originally  rendered.  No  supersedeas  can  follow  from 
the  appeal  allowed  by  Mr.  Justice  Miller,  because  that  clearly  took  effect  after 
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the  expiration  of  the  sixty  days  from  the  date  of  the  decree.  Neither  can  the 
order  of  the  same  justice  have  the  effect  of  the  allowance  of  a  supersedecLS  on 
the  original  appeal,  because,  as  has  already  been  shown,  that  appeal  was  not 
taken  in  time.  From  this  it  follows  that  the  motion  to  vacate  the  supersedeas 
must  be  granted. 

§  1497.  Persons  may  he  permitted  to  hecome  parties  to  a  suit  for  the  purpose 
of  taking  an  appeal.  ^ 

2.  As  to  the  appeal. 

The  appellants,  by  the  order  of  January  14th,  became  parties  to  the  suit  for 
the  purposes  of  an  appeal.  This  order,  having  been  made  at  the  same  term  in 
which  the  decree  was  entered,  was  within  the  power  of  the  court,  and  although 
it  does  not  appear  whether  they  were  admitted  as  plaintiffs  or  defendants,  it 
was  sufficient  to  enable  them  to  prosecute  an  appeal  for  the  protection  of  their 
interests.  Under  this  authority  their  appeal  has  been  allowed  and  perfected. 
Whether  this  brings  up  the  whole  of  the  case,  or  only  a  part,  it  is  not  neces- 
sary now  to  consider.  It  is  clear  that  these  parties  have  been  allowed  their 
appeal  and  that  the  case  is  here  to  the  extent  that  is  necessary  for  the  protec- 
tion of  their  interests.  It  is  their  separate  appeal  within  the  rule  as  to  the 
form  in  which  a  severance  may  be  obtained,  which  is  laid  down  in  Masterson 
V.  Herndon,  10  Wall.,  416.  The  motion  to  dismiss  the  appeal  is,  therefore, 
denied. 

§  1498.  Where  private  interests  only  are  involved  causes  will  not  be  advanced 
on  the  docket. 

Both  the  appellants  and  the  appellees  ask  to  have  the  cause  advanced  for  a 
hearing,  but  as  only  private  interests  are  involved  we  see  no  reason  why  it 
should  have  preference  over  other  suits  upon  the  docket.  This  motion  also  is 
denied. 

Dissenting  opinion  by  Mr.  Justice  Miller,  Mr.  Justice  Field  concurring. 

I  dissent  from  this  opinion.  I  think  the  circuit  court,  under  the  circum- 
stances of  the  case,  had  a  right  to  treat  the  application  of  appellants  for  ap- 
peal as  having  been  made  when  they  asked  liberty  to  use  the  name  of  their 
trustee  for  that  purpose,  and  it  was  rightfully  allowed  by  the  circuit  court  as  of 
that  date.  If  this  be  so,  it  is  not  denied  that  the  bond  approved  by  me  would 
operate  as  a  supersedeas.  ^ 

WURTS  V.  HO AGLAND  —  IRON  COMPANY  v.  HO AGLAND. 

(15  Otto,  701-703.     1881.) 

Opinion  by  Mr.  Justice  Bradley. 

Statement  of  Facts. —  The  controversy  in  these  cases  arose  out  of  an  as- 
sessment of  benefits  for  the  drainage  of  lands  in  New  Jersey.  It  was  decided 
by  the  supreme  court  of  that  state,  December  1,  1880.  The  court  of  errors 
and  appeals  affirmed  the  judgment  on  the  18th  of  July,  1881,  and  the  record 
was  remitted  August  31,  1881.  On  receiving  the  remittitur  on  that  day,  the 
supreme  court  entered  a  rule  ordering  it  to  be  filed  and  the  cause  to  be  proceeded 
with  according  to  law.  Writs  of  error  from  this  court  to  the  supreme  court 
of  New  Jersey  were  allowed  and  bonds  approved  October  27,  1881,  and  on  the 
following  day  were  filed  in  the  clerk's  office  of  the  latter  court.  The  writs  of 
error  were  properly  directed  to  the  supreme  court,  because  at  that  time  the 
record  had  been  transmitted  to  it,  and  was  then  in  its  possession.    See  Atherton 

i).  Fowler,  91  U.  S.,  143,  148.    But  at  any  time  before  the  remittitur  the  writs 
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might  have  been  directed  to  the  court  of  errors  and  appeals,  because  the  judg- 
ment of  that  court  was  the  final  judgment  in  the  cause,  and  until  the  remittitur 
was  made  it  had  possession  of  the  record  in  contemplation  of  law.  It  is  that 
judgment  which  is  the  subject  of  revision  here.  The  plaintiff  in  error  insists 
that  the  action  of  the  supreme  court,  on  receiving  the  remittitur^  was  the  final 
judgment.  But  this  is  not  correct.  Such  action  wrfs  not  necessary  to  the  ju- 
risdiction of  this  court.  A  number  of  instauQes  might  be  cited  in  which,  with- 
out any  remittitur^  a  writ  of  error  from  this  court  has  been  directed  to  the 
court  of  errors  and  appeals  of  New  Jersey.  This  was  the  course  in  the  noted 
cases  of  State  of  New  Jersey  v.  Wilson,  7  Cranch,  164;  Bridge  Proprietors  v. 
Hoboken  Company,  1  Wall.,  116,  and  New  Jersey  v.  Yard,  95  U,  S.,  104. 

§  1499.  In  order  that  a  writ  of  efi^or  shall  operate  as  a  supersedeas  it  must  he 
iss-ued  within  sixty  days  after  the  final  judgment  is  rendered. 

In  those  states  where  the  highest  court  does  not  have  possession  of  the  record, 
and  does  not  render  a  judgment,  but  decides  questions  certified  by  the  inferior 
courts,  and  merely  issues  a  rescript  directing  the  latter  what  judgment  to  render, 
the  case  would  perhaps  be  different.  But  in  New  Jersey  the  record  itself,  or  a 
transcript  which  stands  for  the  record,  is  removed  to  the  court  of  errors  and 
appeals,  and  a  regular  judgment  is  there  rendered.  For  certain  purposes,  as  in 
England  on  writs  of  error  from  the  house  of  lords,  the  judgment  of  the  inferior 
court  pending  proceeding  in  error  is  supposed  to  be  in  existence.  Action  upon 
it  may  be  brought,  and,  on  failure  to  give  proper  bail  in  error,  execution  may 
be  issued.  But  for  all  other  purposes,  when  a  writ  of  error  goes  to  an  inferior 
court,  the  court  of  errors  and  appeals  obtains  possession  of  the  cause  and  ren- 
ders a  formal  judgment  therein.  If  the  judgment  of  the  inferior  court  is  reversed, 
the  court  of  errors  usually  renders  such  judgment  as  ought  to  have  been  ren- 
dered, though  it  has  the  power  to  direct  the  court  below  what  judgment  to  give. 
It  is  only  necessary  to  open  a  book  of  New  Jersey  reports,  containing  decisions 
of  the  highest  court,  to  ascertain  its  jurisdiction  in  this  behalf.  Thus,  in  2 
Zabriskie,  623,  is  a  judgment  in  the  case  of  Demarest  v.  Hopper,  reversing  the 
judgment  of  the  supreme  court  in  an  action  of  ejectment,  and  rendering  judg- 
ment for  the  plaintifif ;  and  in  the  same  book,  p.  725,  is  another  judgment  of 
reversal  in  the  case  of  Hopper  v.  Hopper,  coupled  with  a  judgment  for  the 
demandant  in  an  action  of  dower,  with  a  direction  to  the  supreme  court  to 
award  a  writ  of  inquiry  to  assess  the  damages,  and  to  issue  execution  therefor. 

We  think  that  the  final  judgment  in  these  cases  was  rendered  on  the  18th 
day  of  July,  1881,  being  the  judgment  rendered  by  the  court  of  errors  and 
appeals;  and  that  as  the  writs  of  error  were  not  issued  and  served  until  the  28th 
of  October,  more  than  sixty  days  thereafter,  they  were  too  late  to  operate  as  a 
supersedeas.    The  rules  to  show  cause  must  therefore  be  discharged. 

TIERNAN  v.  BOOTH. 
(Circuit  Court  for  Illinois:  9  BisseU,  49&-502.     1830.) 

«  • 

Opinion  by  Deummond,  J. 

Statement  of  Facts. —  In  this  case  a  judgment  was  rendered  by  this  court 
in  favor  of  the  plaintiff  in  an  actioo^of  ejectment,  on  the  13th  day  of  December, 
1879,  and  within  the  proper  time  a  bond  was  filed  by  the  defendant,  with  se- 
curity approved  by  the  court,  in  an  amount  sufficient  to  make  it  a  supersedeas, 
A  writ  of  error  was  seasonably  sued  out,  and  a  copy  was  also  left  in  the  clerk's 
office  for  the  opposite  party,  in  conformity  with  the  statute.     In  all  respects, 
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therefore,  the  necessary  steps  were  taken  by  the  defendant  to  make  the  writ  of 
error  a  supersedeas^  unless  one  is  lacking,  viz. :  because  the  citation  was  not 
signed  by  the  judge  until  the  ith  day  of  Septembar,  A.  D.  1880. 

§  1500.  A  writ  of  error  duly  sued  out  of  the  circuit  court  becomes  a  superse- 
deaSy  and  no  order  of  court  is  necessary  to  make  it  operative  as  such. 

The  practice  does  not  seem  to  be  uniform  in  the  various  circuit  courts  of  the 
United  States  as  to  the  manner  of  making  a  writ  of  error  a  supersedeas  by  the 
action  of  the  court.  It  seems  to  be  conceded  that  it  is  not  necessary,  provided 
everything  has  been  done  required  by  the  statute,  for  a  court  or  the  judge  to 
^make  an  order  that  the  writ  of  error  be  a  supersedeas.  It  becomes  so  per  se 
upon  compliance  with  the  statute.  The  practice  in  this  circuit  has  usually  been 
upon  the  execution  and  approval  of  a  sufficient  bond,  and  the  issue  of  the  cita- 
tion, to  treat  a  writ  of  error  as  a  supersedeas  without  any  express  order  of  the 
court  or  judge.  It  is  generally  understood  between  parties  and  by  the  court 
that  the  bond  that  is  offered,  being  sufficient  iu  amount,  and  the  security  ade- 
quate, is  intended  and  does  operate  as  a  supersedeas.  If  that  is  so  understood  by 
the  counsel  and  the  court,  no  application  is  made  for  an  execution  or  a  writ  of 
possession,  as  the  case  may  be;  and  therefore  no  order  is  generally  entered  in 
such  cases.  At  the  same  time  the  practice  has  been  occasionally  for  counsel  to 
ask  that  a  special  order  shall  be  entered  b}^  the  court  or  judge  declaring  the 
writ  of  error  a  supersedeas^  and  when  so  desired  the  order  has  been  made.  The 
language  of  the  statute  is  (section  1000),  "every  justice  or  judge  signing  a  cita- 
tion on  any  writ  of  error  shall  .  .  .  take  good  and  sufficient  security  that 
the  plaintiff  in  error  or  the  appellant  shall  prosecute  his  writ  or  appeal  to  ef- 
fect." Undoubtedly  the  general  rule  is  that  the  signing  the  citation  and  taking 
the  security  are  simultaneous  acts.  The  statute  seems  to  imply  that  they  are, 
and  to  impose  as  a  duty  on  the  judge  when  he  signs  the  citation,  that  he  shall 
then  take  good  and  sufficient  security.  In  practice  the  citation  is  usually  pre- 
pared by  the  counsel  and  presented  to  the  judge  for  his  signature.  In  fact  it 
may  be  stated,  I  think,  that  this  is  the  universal  practice.  In  consequence  of 
this,  and  because  no  citation  was  presented  to  the  judge  for  signature,  none  was 
signed  in  this  case,  and  it  was  not  until  the  4th  day  of  September,  1880,  when 
it  was  ascertained  that  no  citation  had  ever  been  actually  signed  or  served^ 
that  the  citation  was  presented  to  the  judge  for  his  signature,  which  was  then 
affixed.  The  writ  of  error  was  returnable  to  the  first  day  of  the  present  Octo- 
ber term,  and  the  citation  was  issued  and  served  on  the  plaintiff  to  appear  on 
the  first  day  of  the  October  term  of  the  supreme  court  for  this  year,  to  answer 
the  writ  of  error. 

§  1501.  The  omission  of  a  citation  within  sixty  days  after  a  writ  of  error 
has  been  sued  out  will  not  entitle  a  party  to  a  writ  of  possession. 

It  will  be  seen  from  this  statement  that  if  the  plaintiff  is  entitled  to  a  writ 
of  possession  in  this  case,  it  will  be  in  consequence  of  the  technicality  of  a  ci- 
tation not  having  been  prepared  and  presented  to  the  judge  and  signed  within 
sixty  days  after  the  judgment  was  entered.  I  do  not  feel  inclined  to  sustaiil  a 
technicality  of  this  kind  under  the  facts  of  this  case.  Undoubtedly  it  is  com- 
petent for  the  supreme  court  to  grant  a  supersedeas  even  where  none  has  been 
allowed  by  the  circuit  court.  But  here  all  that  was  necessary  to  make  the  super- 
sedeas effectual  was  the  citation  and  the  signature  of  the  judge,  within  sixty 
days  after  the  judgment  was  rendered.  It  seems  to  me,  for  all  practical  pur* 
poses,  the  plaintiff  having  been  served  with  a  citation  before  the  October  term 
of  the  supreme  court,  and  notice  thus  being  brought  home  to  him  of  the  writ 
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of  error  and  of  the  term  to  which  it  was  returnable,  and  a  bond  having  been 
executed,  which  was  treated  by  the  court  as  a  supersedeas  bond,  it  is  sufficient 
to  entitle  the  defendant  to  take  the  judgment  of  the  supreme  court  upon  the 
merits  of  the  case  itself  before  the  plaintiff  can  call  on  this  court  for  a  writ  of 
possession.  At  any  rate,  if  it  be  a  matter  of  doubt,  I  prefer  to  take  this  view 
of  the  case  in  order  that  the  plaintiff  may  avail  himself  of  any  error,  if  any  has 
been  committed  by  this  court,  and  take  the  opinion  of  the  supreme  court  upon 
the  question.  If  that  court,  upon  proper  application,  shall  be  of  opinion  that, 
under  the  facts  in  this  case,  the  plaintiff  is  entitled  to  a  writ  of  possession,  this 
court  will  follow  that  ruling  without  any  order  being  made,  upon  being  so 
informed. 

KITCHEN  V.  RANDOLPH. 
(8  Otto,  88-92.    1876.) 

Opinion  by  Waite,  O.  J. 

Statement  of  Facts. —  The  only  question  presented  by  this  motion  is  as  to 
the  power  of  a  justice  of  this  court  to  allow  a  supersedeas  in  cases  where  an 
appeal  was  not  taken  or  a  writ  of  error  sued  out  and  served  within  sixty 
da\'s,  Sundays  exclusive,  after  the  rendition  of  the  decree  or  judgment  com- 
plained of. 

§  1502.  Statutes  a/ad  decisions  reviewed  on  the  svhject  of  supersedeas. 

The  judiciary  act  of  1789  (1  Stat.,  84,  sec.  22)  made  provision  for  a  review  by 
this  court  of  judgments  and  decrees  in  civil  actions  and  suits  in  equity  in  the 
circuit  courts  upon  writs  of  error  accompanied  by  a  citation  to  the  adverse 
party,  "signed  by  a  judge  of  such  circuit  court  or  justice  of  the  supreme 
court."  By  the  same  section  it  was  further  provided  that  "every  justice  or 
judge,  signing  a  citation  on  any  writ  of  error  as  aforesaid,  shall  take  good  and 
sufficient  security  that  the  plaintiff  in  error  shall  prosecute  his  writ  to  effect 
and  answer  all  damages  and  costs  if  he  fail  to  make  his  plea  good."  The  cita- 
tion was  essential  to  the  validity  of  the  writ,  and  without  it  the  writ  would  be 
quashed.  Lloyd  v,  Alexander,  1  Cranoh,  365.  The  writ  brought  up  the 
record  and  the  citation  the  parties.  Cohens  v,  Virginia,  6  Wheat.,  410;  Ather- 
ton  V.  Fowler,  91  U.  8.,  146.  As  the  security  was  to  be  given  when  the  citation 
was  signed,  there  could  be  no  valid  writ  without  the  security. 

At  common  law  a  writ  of  error  was  a  supersedeas  by  implication.  Bac:  Abr., 
tit.  Supersedeas^  D,  4.  To  avoid  the  effect  of  this  rule  the  act  of  1T89  (1  Stat., 
86,  sec.  23)  provided  that  a  Avrit  of  error  "  shall  be  a  supersedeas^  and  stay  exe- 
cution in  cases  only  where  the  writ  of  error  is  served,  by  a  copy  thereof  being 
lodged  for  the  adverse  party  in  the  clerk's  office  where  the  record  remains, 
within  ten  days,  Sundays  exclusive,  after  rendering  the  judgment  or  passing 
the  decree  complained  of;"  and  in  cases  where  a  writ  of  error  might  be  a 
supersedeas^  no  execution  could  issue  for  ten  days.  Under  this  section  it  was 
held,  in  Hogan  u  Ross,  11  How.,  297,  that  there  was  no  authority  "  to  award  a 
supersedeas  to  stay  proceedings  on  the  judgment  of  an  inferior  court  upon  the 
ground  that  a  writ  of  error  is  pending,  unless  the  writ  was  sued  out  within  ten  days 
after  judgment  and  in  conformity  with  the  provisions  of  the  "  act ;  and  in  Eailroad 
Co.  V.  Harris,  7  Wall.,  575, that  the  effect  of  the  writ  as  a  supei*sedeas  "depends 
upon  compliance  with  the  conditions  imposed  by  the  act,"  and  that  "  we  cannot 
dispense  with  that  compliance  in  respect  to  lodging  a  copy  for  the  adverse 
party."    The  stay  of  proceedings  followed  as  a  matter  of  right  from  the  issue 

and  service  of  the  writ  of  error,  in  the  manner  and  within  the  time  prescribed 
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by  the  act.  No  special  directions  Jis  to  the  security  were  necessary,  because, 
under  the  law  as  it  originally  stood,  security  must  be  given  in  all  cases  when 
the  writ  was  issued,  that  the  plaintiff  in  error  would  prosecute  his  writ  to  effect 
and  answer  all  damages  and  costs  if  he  failed  to  make  his  plea  good.  It  soon 
became  manifest,  however,  that,  in  case^  where  there  was  to  be  no  superaedeas^ 
security  to  this  extent  was. unnecessary;  and,  consequently,  in  179*,  it  was  en- 
acted (1  Stat,  40*)  "that  the  security  to  be  required  and  taken  on  the  signing 
of  a  citation  on  any  writ  of  error,  which  shall  not  be  a  aupersedeas  and  stay 
execution,  shall  be  only  to  such  an  amount  as,  in  the  opinion  of  the  justice  or 
judge  taking  the  same,  shall  be  sufficient  to  answer  all  such  costs  as,  upon  an 
^aflBrmance  of  the  judgment  or  decree,  may  be  adjudged  or  decreed  to  the  re- 
spondent in  error."  After  this  the  form  of  the  security  became  material,  and 
the  supersedeas  was  made  to  depend  upon  the  condition  of  the  bond  executed 
at  the  time  of  the  signing  of  the  citation  as  well  as  upon  the  prompt  issue  and 
service  of  the  writ.  Rubber  Co.  v,  Goodyear,  6  Wall.,  156 ;  Slaughter-house 
Cases,  10  Wall.,  289,  291. 

In  1803  appeals  were  granted  in  cases  of  equity  and  of  admiralty  and  mari- 
time jurisdiction,  and  made  "subject  to  the  same  rules,  regulations  and  restric- 
tions as  are  prescribed  in  law  in  cases  of  writs  of  error."  2  Stat.,  2M,  sec.  2. 
It  has  accordingly  been  held  that  an  appeal  to  operate  as  a  supersedeas  must  be 
perfected  and  the  security  given  within  ten  days  after  the  rendition  of  the  de- 
cree. Adams  v.  Law,  16  How.,  148;  Hudgins  v.  Kemp,  18  id.,  535;  French 
V.  Shoemaker,  12  Wall.,  100;  Bigler  v.  Walker,  id.,  149.  The  allowance  of  the 
appeal  is  the  equivalent  of  the  writ  of  error. 

It  thus  appears  that  under  the  statutes  which  regulated  the  early  practice,  a 
supersedeas  could  not  be  obtained  except  by  prompt  action  and  strict  compli- 
ance with  all  the  requirements  of  the  law.  Parties  were,  however,  not  unfre- 
quently  put  to  serious  inconvenience  by  so  stringent  a  rule;  and,  to  avoid  this, 
it  was  enacted  in  1872  (17  Stat.,  198,  sec.  11),  "that  any  party  or  person  de- 
siring to  have  any  judgment,  decree  or  order  of  any  district  or  circuit  court 
reviewed  on  writ  of  error  or  appeal,  and  to  stay  proceedings  thereon  during 
the  pendency  of  such  writ  of  error  or  appeal,  may  give  the  security  required 
by  law  therefor  within  sixty  days  after  the  rendition  of  such  judgment,  decree 
or  order,  or  afterward,  with  the  permission  of  a  justice  or  judge  of  the  appel- 
late court."  In  Telegraph  Company  v,  Eyser,  19  Wall.,  419,  we  held,  in  refer- 
ence to  this  statute,  that  where  an  appeal  was  taken  and  the  requisite  security 
given  after  the  expiration  of  ten  days,  but  within  sixty,  a  supersedeas  followed 
as  a  matter  of  right.  In  the  course  of  the  opinion  in  that  case  it  was  said : 
"It  is  expressly  declared  that  the  supersedeas  bond  may  be  executed  within 
sixty  days  after  the  rendition  of  the  judgment,  and  later  with  the  permission 
of  the  designated  judge.  It  is  not  said  when  the  writ  of  error  shall  be  served. 
Its  issuance  must,  of  course,  precede  the  execution  of  the  bond ;  and,  as  the 
judge  who  signs  the  citation  is  still  required  to  take  the  bond,  we  think  it  is 
sufficiently  implied  that  it  may  be  served  at  any  time  before,  or  simultaneously 
with,  the  filing  of  the  bond.  Indeed,  the  giving  of  the  bond  alone  is  made  the 
condition  of  the  stay.  The  section  is  silent  as  to  the  writ.  .  .  •  The  exe- 
cution, approval  and  filing  of  the  bond  are  substantial.  The  filing  of  the  writ 
is  matter  of  form."  In  Board  of  Commissioners  v.  Gorman,  19  Wall.,  661,  de- 
cided at  the  same  term,  we  further  held  that  execution  might  issue  after  the 
expiration  of  ten  days,  if  a  sitpersedeas  had  not  been  obtained ;  but,  if  one 
should  issue,  and  a  supersedeas  ba  thereafter  perfected,  that  would  only  operate 
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to  stay  further  proceedings  under  the  execution,  and  could  not  interfere  with 
what  bad  already  been  done. 

In  this  condition  of  the  law  the  Kevised  Statutes  were  adopted,  and  sec.  1007 
is  as  follows :  "  In  any  case  where  a  writ  of  error  may  be  a  supersedeas^  the 
defendant  may  obtain  such  supersedeas  by  serving  the  writ  of  error,  by  lodging 
a  copy  thereof  for  the  adverse  party  in  the  clerk's  office  where  the  record  re- 
mains, within  sixty  days,  Sundays  exclusive,  after  the  rendering  of  the  judg- 
ment complained  of,  and  giving  the  security  required  by  law  on  the  issuing  of 
the  citation.  But  if  he  desires  to  stay  process  on  the  judgment,  he  may,  having 
served  his  writ  of  error  a?  aforesaid,  give  the  security  required  by  law  within  ^ 
sixty  days  after  the  rendition  of  such  judgment,  or  afterward,  with  the  permis- 
sion of  a  justice  or  judge  of  the  appellate  court.  And  in  such  cases  where  a 
writ  of  error  may  be  a  supersedeas^  execution  shall  not  issue  until  the  expira- 
tion of  the  said  term  of  sixty  days." 

At  the  next  session  of  congress,  an  amendment  to  this  section  was  passed, 
hmiting  the  time  for  withholding  execution  to  ten  days.  18  Stat.,  318.  By 
sec.  1012,  Eev.  Stat.,  that  part  of  the  act  of  1803  (2  Stat.,  244)  which  placed 
appeals  on  the  same  footing  as  writs  of  error  was  re-enacted,  and,  by  sec.  1000, 
provision  was  made  for  security  for  costs  only  in  cases  where  no  supersedeas 
was  desired,  thus  reproducing  the  old  law  on  that  subject.  It  is  evident  that 
congress  intended  in  this  revision  to  change,  to  some  extent  the  law  of  1872. 
The  fair  inference  from  the  opinion  in  Telegraph  Company  v,  Eyser  is,  that 
as  that  law  "  was  silent  as  to  the  writ,"  and  "  it  was  not  said  when  it  must  be 
served,"  a  supersedeas  could  be  obtained  by  the  execution,  approval  and  filing  of 
the  necessary  security,  even  though  the  writ  of  error  should  not  be  served  or  the 
appeal  taken  until  after  the  expiration  of  sixty  days.  In  this  way  the  old  ruW 
requiring  promptness  of  action  to  obtain  a  stay  of  proceedings  was  substan- 
tially abandoned.  A  justice  or  judge  could,  in  his  discretion,  grant  the  stay  at 
any  time,  if  the  writ  should  be  issued  and  served  within  the  two  years  allowed 
for  that  purpose.  The  revised  section  is  not  "  silent  as  to  the  writ,"  and  it  is 
"  said  when  it  must  be  served."  If  a  supersedeas  is  asked  for  when  the  writ  is 
obtained,  the  writ  must  be  sued  out  and  served  within  the  sixty  days,  and  the 
requisite  bond  executed  when  the  citation  is  signed.  The  policy  of  the  old  law 
is  thus  restored,  the  only  modification  being  in  the  extension  of  time  allowed 
for  action.  Sixty  days  are  given  instead  of  ten.  Had  the  section  stopped  here, 
a  plaintiff  in  error  or  appellant  would  have  been  compelled  to  elect,  when  he 
sued  out  his  writ  of  error,  or  took  his  appeal,  whether  he  would  have  a  superse- 
deas or  not;  because  it  is  made  one  of  the  conditions  of  the  stay  of  proceedings 
that  the  requisite  security  shall  be  given  upon  the  issuing  of  the  citation.  Hav- 
ing once  made  his  election,  he  would  be  concluded  by  what  he  had  done.  But 
congress,  foreseeing  undoubtedly  that  cases  iftight  arise  in  which  serious  loss 
would  result  from  such  a  rule,  went  further,  and,  in  a  subsequent  part  of  tha 
section,  provided  that  if  a  writ  of  error  had  been  served,  as  required  in  the  first 
paragraph,  a  stay  might  be  had  as  a  matter  of  right  by  giving  the  required 
security  within  sixty  days,  and  afterwards,  as  a  matter  of  favor,  if  permission 
could  be  obtained  from  the  designated  justice  or  judge.  Thus  prompt  action  in 
respect  to  the  writ  was  required,  and  indulgence  granted  only  as  to  the  security. 

§  1503.  A  supersedeas  is  not  valid  unless  there  has  been  a  writ  of  error  served 
or  an  appeal  taken  withiii  sixty  days  after  tlie  rendition  of  the  judgment 

It  is  contended,  however,  that  the  words  "  having  served  his  writ  of  error  as 
aforesaid  "  as  used  in  this  part  of  the  section,  have  reference  to  the  manner  of 
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service  alone;  that  is  to  say,  by  .lodging  a  copy  thereof  for  the  adverse  party 
in  the  clerk's  office,  where  the  record  remains,  and  not  to  the  time,  sixty  days. 
Bat  time  is  one  of  the  necessary  ingredients  in  the  prescribed  service  to  secure 
a  supersedeas  under  the  provisions  of  the  first  part  of  the  section.  It  cannot 
be  dispensed  with  there  any  more  than  it  could  have  been  under  the  act  of 
1789 ;  and  under  that  act,  as  has  been  seen,  it  was  essential.  In  fact,  it  was  the 
one  thing  upon  which,  more  than  all  others,  the  relief  sought  for  depended. 
Service  "as  aforesaid"  must,  therefore,  mean  such  a  service  as  would  have  per- 
fected the  stay,  if  the  proper  security  had  been  given..  Belief  is  extended  only  in 
respect  to  the  security.  What  afterwards  occurred  is  equally  indicative  of  the 
intention  of  congress.  As  the  section  originally  stood,  no  execution  could  issue, 
when  the  writ  of  error  might  be  a  supersedeas^  until  the  expiration  of  sixty  days, 
the  time  allowed  for  perfecting  a  supersedeas  without  leave.  If  the  writ  had 
been  issued  and  served  without  the  security  required  for  a,  supersedeas^  execution 
must  still  be  withheld  until  the  time  had  elapsed  within  which  the  further 
security  might  be  given  as  a  matter  of  right.  This  changed  the  law  from  what 
we  held  it  to  be  in  Commissioners  v.  Qorman,  and  at  once,  upon  the  discovery 
of  the  effect  of  what  had  been  done,  the  amendment  was  adopted  limiting  the 
time  to  ten  days,  as  it  originally  stood.  Nothing  was  done,  however,  towards 
adapting  the  section  as  revised  to  the  liberal  construction  of  the  act  of  1872, 
indicated  in  Telegraph  Company  v.  Eyser.     (See  §§  1507,  1508.) 

§  1 504.  A  justice  of  the  supreme  court  cannot  grant  a  supersedeas  unless  the 
appeal,  is  taken  within  sixty  days. 

We  are,  therefore,  of  the  opinion,  that,  under  the  law  as  it  now  stands,  the 
service  of  a  writ  of  error,  or  the  perfection  of  an  appeal  within  sixty  days,  Sun- 
days exclusive,  after  the  rendering  of  the  judgment  or  the  passing  of  the  de- 
cree complained  of,  is  an  indispensable  prerequisite  to  a  supersedeas^  and  that  it 
is  not  within  the  power  of  a  justice  or  judge  of  the  appellate  court  to  grant  a 
stay  of  process  on  the  judgment  or  decree,  if  this  has  not  been  done.  The  ap- 
peal was  taken^n  this  cafe  after  the  expiration  of  sixty  days,  and  the  motion  to 
vacate  the  supersedeas  must  for  that  reason  be  granted. 

Motion  granted, 

POYLE  V.  WISCONSIN. 
(4  Otto,  50-52.    1876.) 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  The  claim  on  the  part  of  the  pOiaintifF  in  error  is 
that,  as  a  writ  of  error  X^  operate  as  a  supersedeas  might  issue  from  this  court 
to  re-examine  the  judgment  of  the  court  below,  a  writ  to  carry  the  judgment 
into  effect  could  not  issue  from  the  state  court  until  the  expiration  of  ten  days 
after  the  rendition  of  the  judgment.  Whether  this  is  so  or  not  depends  upon 
the  effect  to  be  given  to  that  clause  in  sec.  1007,  Revised  Statutes,  which,  as 
amended  by  the  act  of  February  18,  1875  (18  Stat.,  part  3,  p.  316),  reads  as  fol- 
lows: **  And  in  such  cases,  when  a  writ  of  error  may  be  a  supersedeas^  execu- 
tions shall  not  issue  until  the  expiration  of  ten  days; ''  that  is  to  say,  until  the 
expiration  of  ten  days  after  the  rendition  of  the  judgment. 

§  1 505.  The  Revised  StaPutes  are  a  revision  and  eoiisolidation,  and  iwt  an 
enactment. 

The  writ  of  error  was  issued  in  this  case  under  sec.  709  of  the  Revised  Stat- 
utes, which  is  a  reproduction  of  sec.  25  of  the  judiciary  act  of  1789  (1  Stat., 
85),  as  amended  before  the  revision.    The  part  of  sec.  1007  referred  to  is  the  re- 
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prodaction  of  a  similar  provisioa  in  sec.  23  .of  the  same  act.  The  Eevised 
Statutes  are  a  revision  and  consolidation  of  the  old  statutes,  rather  than  an 
enactment  of  new.  16  Stat,  96;  14  id.,  75,  sec.  2.  Sec.  5600  provides  that 
"  the  arrangement  and  classification  of  the  several  sections  of  the  revision  have 
been  made  for  the  purpose  of  a  more  convenient  and  orderly  arrangement  of 
the  same,  and,  therefore,  no  inference  or  presumption  of  a  legislative  construc- 
tion is  to  be  drawn  by  reason  of  the  title  under  which  any  particular  section  is 
placed."  This  makes  it  proper  that  we  should  look  to  the  original  act  to  ascer- 
tain the  legislative  intent  i{i  cases  of  doubt. 

§  1 506.  The  provi^on  of  the  statute  in  relation  to  stay  of  execution  does  not 
upfly  to  judgments  and  decrees  of  state  courts. 

Going,  then,  to  the  old  law,  we  find  that  sec.  22  relates  entirely  to  writs  of 
error  for  the  review  of  judgments  and  decrees  in  the  courts  of  the  United 
States.  Then  follows  sec.  23,  which  provides  "  that  a  writ  of  error  as  afore- 
said," clearly  referring  to  the  writ  provided  for  in  the  preceding  section,  "shall 
be  a  supersedeas^  and  stay  execution  in  cases  only  where  the  writ  of  error  is 
served  .  .  .  within  ten  days,  Sundays  exclusive,  after  rendering  the  judg- 
ment or  passing  the  decree  complained  of.  Until  the  expiration  of  the  term  of 
ten  days,  execution  shall  not  issue  in  any  case  where  a  writ  of  error  may  be  a 
supersedeas^  Read  in  this  connection,  it  is  clear  that  the  provision  for  delay 
of  execution  refers  only  to  judgments  and  decrees  in  the  courts  of  the  United 
States.  Sec.  25  then  provides  for  writs  of  error  to  a  state  court,  and  adopts 
the  regulations  of.  sec.  22,  as  to  the  writ  and  proceedings  under  it,  but  omits 
entirely  any  direction  as  to  delay  of  execution  upon  the  judgment.  From 
this  we  think  it  manifest  that  it  was  not  the  intention  of  congress,  under  the 
act  of  1789,  to  interfere  at  all  with  the  practice  of  the  state  courts  as  to  execu- 
tions upon  their  judgments,  until  a  supersedeas  was  actually  perfected,  and  that 
the  same  effect  must  t)e  given  to  the  corres'ponding  sections  of  the  revision. 
In  Board  of  Commissioners  v,  Gorman,  19  Wall.,  %Q^^  we  held  that  if  an  exe- 
cution was  issued  upon  a  judgment  in  the  courts  q\  the  United  States  after  the 
expiration  of  ten  days,  a  supersedeas  afterwards  obtained  would  prevent  further 
proceedings  under  the  execution,  but  would  not  interfere  with  what  had  already 
been  done.  Applying  this  principle  to  the  case  in  hand,  it  follows  that,  as  the 
writ  of  mandamus  was  rightfully  issued  and  served  before  the  supersedeas  was 
obtained,  this  motion  must  be  denied. 

TELEGRAPH  COMPANY  v.  EYSER. 
(1»  Wallace,  419-488.    1878.) 

Opinioa  by  Mr.  Justioe  Swayne. 

SxATEMEiirr  OF  Facts. —  This  is  an  application  for  a  writ  of  supersedeas  or  an 
order  to  the  supreme  court  of  Colorado  territory,  and  to  the  district  court  of 
the  first  judicial  district  in  and  for  the  county  of  Arapaho,  in  that  territory, 
commanding  that  further  proceedings  upon  the  judgment  in  this  case  be  stayed 
pending  the  writ  of  error  whereby  the  judgment  was  brought  into  this  court 
for  review.  The  judgment  was  affirmed  by  the  supreme  court  of  the  territory 
on  the  6th  of  September,  1873.  On  the  8th  of  October  following  the  defend- 
ant sued  out  a  writ  of  error  returnable  to  this  court.  It  was  duly  served  and 
returned.  On  the  day  last  mentioned  a  citation  was  served  on  the  adverse 
party,  and  a  supersedeas  bond  in  the  sum  of  $12,000,  conditioned  and  approved 
according  to  law,  was  filed  in  the  proper  office.  The  plaintiffs  in  error  repre- 
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sent  in  their  petition  that  the  defendant  in  error  has  applied  to  the  supreme 
court  of  the  territory  for  an  order  that  execution  issue  on  the  judgment,  not- 
withstanding the  writ  of  error  and  the  supersedeas  bond,  and  that  they  are 
apprehensive  such  an  order  will  be  made.  Hence  this  application  here. 
§  1507.  WJiat  necessary  to  a  supersedeas  prior  to  the  act  of  1872, 
The  twenty-third  section  of  the  judiciary  act  of  1789  declares  "  that  a  writ 
of  error,  as  aforesaid,  shall  be  a  supersedeas  and  stay  of  execution  in  cases  only 
where  the  writ  of  error  is  served  by  a  copy  thereof  being  lodged  for  the  ad- 
verse party  in  the  clerk's  oflBce  where  the  judgment  remains,  within  ten  days, 
Sundays  exclusive,  after  rendering  the  judgment  or  passing  the  decree  com- 
plained of."  The  second  section  of  the  act  of  1803  makes  appeals  "subject  to 
the  same  rules,  regulations  and  restrictions  as  are  prescribed  in  law  in  cases  of 
writs  of  error."  The  twenty-second  section  of  the  act  of  1789  requires  "  that 
every  justice  or  judge  signing  a  citation  on  any  writ  of  error  as  aforesaid, 
shall  take  good  and  sufficient  security  that  the  plaintiff  in  error  shall  prosecute 
his  writ  to  effect,  and  answer  all  damages  and  costs  if  he  fail  to  make  his  plea 
good."  Where  the  judgment  or  decree  is  for  money,  not  otherwise  secured, 
the  bond  "  must  be  for  the  whole  amount  of  the  judgment  or  decree,  including 
just  damages  for  delay  and  costs  and  interest  on  the  appeal."  (Twenty-ninth 
Rule  of  this  Court.)  And  such  bond  must  be  approved  and  filed  within  the 
ten  days  prescribed  for  the  service  of  the  writ  of  error.  Adams  et  al.  v.  Law, 
16  How.,  144;  Hudgins  v.  Kemp,  18  id.,  533. 

§  1 608.  What  necessary  to  a  supersedeas  under  the  act  of  1872,  (a) 
Such  was  originally  the  state  of  the  law  upon  this  subject.  It  frequently 
subjected  parties  to  great  inconvenience  and  sometimes  to  serious  injury.  If 
the  writ  were  not  served  and  the  bond  given  within  ten  days  from  the  ren- 
dition of  the  judgment  or  decree,  the  defendant,  if  it  were  for  money,  was 
liable  to  be  compelled  to  pay,  although  he  might  ultii^iately  be  victor  in  the 
litigation.  In  such  case  he  would  lie  out  of  the  use  of  his  money  in  the  mean- 
time, and  finally  be  compelled  to  take  the  chance  of  getting  it  back,  perhaps 
by  further  litigation.  The  facts  and  the  law  might  be  for  him  and  yet  the 
money  be  lost.  If  real  estate  were  involved,  he  was  liable  to  be  turned  out  af 
possession  and  to  lose  all  benefit  from  the  property  during  the  same  period.  It 
was  frequently  impossible  to  serve  the  writ  and  give  the  bond  within  the  ten 
days,  though  both  might  readily  have  been  done  if  more  time  were  allowed. 
The  eleventh  section  of  the  act  of  June  1,  1872,  was  intended  to  remedy  these 
evils.  That  section  is  as  follows:  "  That  any  party  or  person,  desiring  to  have 
any  judgment,  decree  or  order  of  any  district  or  circuit  court  reviewed  on  writ 
of  error  or  appeal,  and  to  stay  proceedings  thereon  during  the  pendency  of 
such  writ  of  error  or  appeal,  may  give  the  security  required  by  law  therefor 
within  sixty  days  after  the  rendition  of  such  judgment,  decree  or  order,  or 
afterward,  with  the  permission  of  a  justice  or  judge  of  the  said  appellate 
court."  These  provisions  are  remedial,  and,  therefore,  to  be  construed  liberally. 
So  far  as  there  is  any  conflict  with  the  pre-existing  rules,  the  latter  must 
yield.  The  intention  of  the  lawmaker  constitutes  the  law.  United  States  v. 
Freeman,  3  How.,  565.  What  is  clearly  implied  in  a  statute  is  as  effectual  as 
what  is  expressed.  United  States  v.  Babbit,  1  Black,  61.  It  is  expressly  de- 
clared that  the  supersedeas  bond  may  be  executed  within  sixty  days  after  the 
rendition  of  the  judgment,  and  later,  with  the  permission  of  the  designated 
judge.     It  is  not  said  when  the  writ  of  error  shall  be  served.     Its  issuance 

(a)  See  Kitchen  v.  Randolph,  $$  1502-1504. 
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must,  of  course,  precede  the  execution  of  the  bond ;  and  as  the  judge  who  signs 
the  citation  is  still  required  to  take  the  bond,  wo  think  it  is  sufficiently  implied 
that  it  may  be  served  at  any  time  before,  or  simultaneously  with,  the  filing  of 
the  bond.  Indeed,  the  giving  of  the  bond  alone  is  made  the  condition  of  the 
stay.  The  section  is  silent  as  to  the  writ.  A  construction  which  requires  the 
service  to  be  still  within  ten  days  from  the  rendering  of  the  judgment  is,  we 
think,  too  narrow.  It  is  sustained  by  no  sufficient  reason  and  would  largely 
defeat  the  salutary  purposes  of  the  statute.  The  execution,  approval  and  filing 
of  the  bond  are  substantial  The  filing  of  the  writ  is  matter  of  form.  Form, 
under  the  circumstances,  must  not  be  allowed  to  defeat  substance  where  the 
consequences  would  be  of  so  serious  a  character.  The  application  of  the  plaint- 
iflFs  in  error  is  founded  upon  this  section.  As  we  construe  it,  their  case  is 
within  it.  The  order  asked  for  will  be  directed  to  issue,  unless  this  opinion 
shall  render  that  procedure  ^unnecessary. 

Mr,  Justice  Clifford  rendered  a  dissenting  opinion,  Mr.  Justice  Davis  con- 
curring. 

SILSBY  V.  FOOTE. 
(20  Howard,  290-296.     1857.) 

Appeal  from  U.  S.  Circuit  Court,  Northern  District  of  New  York. 

Opinion  by  Mr.  JusncE  Nelson. 

Statement  of  Facts. —  This  is  a  motion  to  dismiss  an  appeal  docketed  as  No. 
106,  on  the  ground  that  a  previous  appeal,  docketed  No.  5i,  had  been  taken  by 
the  same  parties,  and  from  the  same  portions  of  the  decree  below.  The  final 
decision  had  been  made  b}''  the  court  between  the  parties  on  the  coming  in  of 
the  master's  report  on  the  28th  August,  1854,  and  an  appeal  duly  taken  on 
the  4:th  September  following.  The  decree  was  special  in  its  terms,  and  was  not 
settled  or  signed  by  the  judge  till  the  11th  December,  1856,  on  which  day  the 
second  appeal  was  taken.  As  the  appellant  desired  to  appeal  within  the  ten 
days,  so  as  to  stay  execution,  the  second  appeal  was  taken  for  abundant  cau- 
tion, as  there  might  be  a  doubt  from  which  period  the  ten  days  should  be 
counted,  namely,  the  time  of  the  final  decision  of  the  court  or  of  the  signing 
and  filing  of  the  special  decree  in  form. 

§  1509.  An  appeal,  to  stay  execution,  maybe  taken  in  ten  days  after  judgment 
or  decree  pronounced,  or  from,  time  of  entry  in  form;  it  will  operate  as  a  super- 
sedeas  in  either  case. 

By  the  twenty-second  section  of  the  judiciary  act,  modified  by  the  second 
section  of  the  act  of  March  3,  1803,  an  appeal  from  a  final  decree  must  be 
taken  within  five  years  after  the  rendering  or  passing  of  the  judgment  or  de- 
cree complained  of.  And  by  the  twenty-third  section,  as  modified  above,  the 
appeal  is  a  supersedeas,  and  stays  execution  in  cases  only  where  it  is  taken  and 
a  copy  lodged  for  the  adverse  party  within  ten  days  (Sundays  exclusive)  after 
rendering  the  judgment  or  passing  the  decree  complained  of.  The  time  to  be 
taken  as  when  the  judgment  or  decree  may  be  said  to  be  rendered  or  passed 
may  admit  of  some  latitude  and  may  depend  somewhat  upon  the  usage  and 
practice  of  the  particular  court.  In  the  case  of  a  simple  judgment  or  decree, 
such  as  an  afiirmance  or  reversal  and  the  like,  there  would  seem  to  be  no  dif- 
ficulty in  taking  the  appeal  at  any  time  within  ten  days  after  the  decision  on 
the  case  was  pronounced.  But  where  the  decree  is  special,  and  its  terms  to  be 
settled,  there  is  a  propriety  in  waiting  for  its  settlement  before  taking  the  ap- 
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peal.  Whether  taken  or  not,  may  sometimes  depend  upon  the  decree  as 
settled.  In  the  second  circuit,  with  the  practice  of  which  I  am  the  most  famil- 
iar, it  is  supposed  by  many  of  the  profession  that  the  proper  time  for  taking 
the  appeal  in  such  a  case  is  after  the  settlement  of  the  decree.  As  this  court, 
however,  has  always  held  that  if  an  appeal  is  taken  in  court  at  the  time  of 
rendering  the  decision,  or  during  the  term,  no  citation  is  necessary,  and  as  ap- 
peals are,  perhaps,  more  frequently  taken  within  the  ten  days  after  the  decis- 
ion is  pronounced  and  entered  on  the  minutes. by  the  clerk,  it  may  be  admitted 
that  when  thus  taken  it  is  regular,  and  stays  execution  in  the  court  below. 
And  we  are  also  of  opinion,  that  if  taken  within  ten  days  after  the  decree  is 
settled  and  signed  by  the  judge  and  filed  with  the  clerk,  that  it  is  in  time  to 
stay  the  proceedings.  The  recognition  of  the  two  periods  from  which  the  ten 
days  may  be  counted  becomes  necessary,  on  account  of  the  difference  in  the 
modes  of  proceeding  and  practice  in  the  different  (circuits.  This  question  can- 
not arise  in  England,  as  the  time  for  appeal  runs  two  years  from  the  enrollment 
of  the  decree.  3  Dan.  Pr.,  131.  The  time  of  enrollment  cannot  well  b3 
adopted  by  this  court,  as  on  many  of  the  circuits  it  is  understood,  according  to 
the  practice,  no  enrollment  of  the  decree  takes  place. 

§  1510.    Where  an  appeal  was  taken  within  ten  days  from  the  rendering  of 
the  decisiony  a  second  one  taken  after  the  decree  was  settled  and  entered  was  dis- 
missed. 

As,  upon  our  view  of  the  case,  presented  on  the  motion,  the  first  appeal  was 
regular,  the  one  taken  and  standing  on  the  docket  No.  106  should  be  dismissed. 

GREEN  V.  VAN  BUSKERK. 
(8  Wallace,  448-451.     1865. ) 

Ebeob  to  the  Supreme  Court  of  New  York. 

Statement  of  Facts. —  Motion  to  stay  proceedings  in  the  lower  court.  A 
judgment  of  the  supreme  court  of  New  York  was  affirmed  in  the  court  of  ap- 
peals, and  the  record  was  sent  down  with  an  order  to  enter  judgment.  The 
judgment  was  entered  and  a  writ  of  error  sued  out,  after  which  execution  was 
issued. 

§  1611.  A  judgment  is  notf/nal  untU  entered  in  a  court  from  which  execution 
can  issue. 

Opinion  by  Chase,  C.  J. 

We  have  already  held,  at  this  term,  in  a  case  from  Massachusetts,  that  when 
the  supreme  court  renders  final  judgment,  and  sends  the  judgment  to  a  court 
below  for  execution,  and  with  the  judgment  the  record,  a  writ  of  error  to  re- 
view the  judgment  may  be  issued  to  the  latter  court.  In  that  case,  it  is  true, 
no  question  was  made  in  respect  to  the  operation  of  the  writ  as  a  supersedeas; 
but  we  think  that  the  true  construction  of  the  act  of  congress  requires  us  to 
hold  that  a  judgment  cannot  be  regarded  as  final,  in  the  sense  of  the  act,  until 
entered  in  a  court  from  which  execution  can  issue. 

§  1512.  A  party  has  ten  days  within  which  to  sue  out  a  writ  of  error  after 
entering  judgment  in  the  lower  court  pursuant  to  an  affirmance  in  the  appellate 

court. 

In  the  case  now  before  us,  the  record  was  sent  by  the  court  of  appeals  to  the 
supreme  court,  and  the  judgment  was  entered  in  the  latter  court  in  conformity 
with  the  direction  of  the  former.  This  was,  it  is  true,  the  judgment  of  the 
court  of  appeals  as  well  as  the  judgment  of  the  supreme  court ;  but  it  became 
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a  final  judgment,  on  which  execution  could  issue,  only  when  entered  on  the 
16th  February,  1866,  in  the  supreme  court,  to  which  the  record  was  returned, 
and  where  it  remained.  The  unsuccessful  party  had  ten  days  from  that  entry 
to  take  out  a  writ  of  error  and  make  it  a  supersedeas;  and  he  duly  availed  him- 
self of  this  right  by  service  of  the  writ  of  error  on  the  20th  February,  1866, 
and  giving  the  required  bonds.  The  direction  to  issue  execution  was  given 
under  a  mistaken  construction  of  the  act;  and  its  issue  makes  it  necessary 
that  a  writ  to  stay  the  proceedings  be  sent  from  this  court. 

Motion  allowed, 

BROCKETT  v.  BROCKETT. 
<2  Howard,  238-^1.    1844.) 

Appeal  from  the  Circuit  Court  for  the  District  of  Columbia. 

§  1613.  An  appeal  hand  need  not  he  signed  hy  all  the  defendants. 

Opinion  by  Mr.  Justice  Story. 

A  motion  has  been  made  to  dismiss  this  appeal  upon  several  grounds.  The 
first  is,  that  although  all  the  defendants  have  appealed  from  the  decree  of  the 
court  below,  yet  a  part  of  them,  only,  have  signed  the  appeal  bond.  This  ob- 
jection is  not  maintainable.  It  is  not  necessary  that  all  the. defendants  should 
join  in  the  appeal  bond,  although  all  must  join  in  the  appeal.  It  is  sufficient  if 
the  appeal  bond  is  approved  by  the  court  as  satisfactory  and  complete  security, 
by  whomsoever  it  may  be  executed. 

§  1514.  An  appeal  does  not  lie  from  reficsal  to  open  a  former  decree. 

The  next  ground  is,  that  an  appeal  has  been  taken  from  the  refusal  of  the 
court  below  to  open  the  former  decree,  rendered  for  the  appellant.  It  is  plain 
that  no  appeal  lies  to  this  court  in  such  a  matter,  as  it  rests  merely  in  the  sound 
discretion  of  the  court  below.  And  if  this  had  been  the  sole  appeal  in  the  case, 
the  appeal  must  have  been  dismissed. 

§  1515.  An  appeal  will  operate  a^  a  supersedeas  if  taken  within  ten  days  after 
a  petition  to  open  the  final  decree  is  overrulecl. 

But  an  appeal  has  also  been  taken  to  the  first  decree  (which  was  a  final  de- 
cree) rendered  by  the  court.  That  decree  was  rendered  on  the  10th  of  May, 
1843.  During  the  same  term,  a  petition  was  filed  by  the  defendants  on  the 
26th  day  of  the  same  month,  to  have  the  final  decree  opened  for  certain  pur- 
poses; and  the  court  took  cognizance  of  the  petition  and  referred  it  to  a 
master  commissioner.  His  report  was  made  on  the  9th  of  June  following,  the 
same  term  still  continuing,  and  the  court  then  refused  to  open  the  final  decree; 
and  from  this  refusal  as  well  as  from  the  final  decree,  the  defendants  took  an 
appeal,  and  gave  bond  with  sufficient  sureties,  on  the  15th  day  of  the  same 
month,  and  the  appeal  was  then  allowed  by  the  court.  Before  that  time  the 
court  had  not  fixed  the  penalty  of  the  bond.  Now,  the  argument  is,  that  as 
the  original  final  decree  was  rendered  more  than  one  month  before  the  appeal,  it 
could  not  operate  under  the  laws  of  the  United  States  as  a  supersedeas^  or  to 
stay  execution  on  the  decree;  because,  to  have  such  an  effect,  the  appeal  should 
be  made  and  the  bond  should  be  given  within  ten  days  after  the  final  decree. 
But  the  short  and  conclusive  answer  to  this  objection  is,  that  the  final  decree  of 
the  10th  of  May  was  suspended  by  the  subsequent  action  of  the  court;  and  it 
did  not  take  effect  until  the  9th  of  June,  and  that  the  appeal  was  duly  taken 
and  the  appeal  bond  given  within  ten  days  from  this  last  period. 
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§  1516.  Citation  not  necessary  where  appeal  is  taken  in  open  court. 

Another  and  the  last  ground  of  exception  is  to  the  want  of  proper  parties  to 

the  writ  of  error  and  citation.    No  writ  of  error  lies  in  this  case,  but  an  appeal 

only ;  and  the  appeal  having  been  made  in  open  court,  no  citation  was  necessary. 

Upon  the  whole,  we  are  of  opinion  that  the  motion  to  dismiss  the  appeal 

ought  to  be  overruled,  and  it  is  accordingly  overruled. 

CARR  V.  HOXIE. 
(13  Peters,  46(M62.     1839.) 

Opinion  by  Mr.  Justice  Stokt. 

Statement  of  Facts. —  This  is  an  appeal  from  a  decree  in  equity  of  the  cir- 
cuit court  for  the  district  of  Khode  Island,  made  in  a  case  where  the  appellant 
was  the  original  defendant.  The  facts,  so  far  as  they  are  now  before  us  upon 
the  present  record  and  appeal,  are  briefly  these :  The  original  decree  was  made 
at  the  June  term  of  the  circuit  court,  1834;  and  at  the  same  term  an  appeal 
was  taken  therefrom  to  the  supreme  court.  The  appeal  was  entered  at  Janu- 
ary term,  1835,  of  the  supreme  court,  and  was  dismissed  for  want  of  due  pros- 
ecution, at  January  terra,  1837.  At  the  November  term  of  the  circuit  court, 
1837,  a  petition  was  filed  by  the  original  appellant,  praying  for  a  new  and  sec- 
ond appeal  from  tjie  original  decree;  which  was  granted  by  the  court,  upon 
bonds  being  given  according  to  law.  At  the  same  term,  the  original  plaintiff 
prayed  for  further  proceedings  to  enforce  the  original  decree,  whereupon  a  sup- 
plemental decree  was  passed  by  the  court  for  a  sale  of  the  premises  in  contro- 
versy, pursuant  to  the  original  decree;  and  from  this  last  decree  the  original 
appellant  also  claimed  an  appeal,  which  was  granted  by  the  court  upon  his  giving 
bonds;  and  the  case  now  comes  before  us  solely  upon  this  last  appeal,  the  record 
and  proceedings  in  the  original  suit  not  having  as  yet  been  brought  up  and 
filed  in  the  court,  in  pursuance  of  the  second  appeal  from  the  original  decree 
already  referred  to. 

§  1517.  Where  an  appeal  is  dismissed  for  want  of  prosecution^  a  second  appeal 
will  not  operate  as  a  supersedeas,  (a) 

The  question,  therefore,  whether  this  second  appeal  lies  to  this  court,  after 
the  dismissal  of  the  former  appeal,  is  not  now  before  us,  and  can  only  arise 
when  the  original  proceedings  come  before  us,  upon  a  due  prosecution  and  entry 
of  the  second  appeal.  The  only  question  now  before  us^ is,  whether  this  second 
appeal  is,  under  the  circumstances,  a  supersedeas  to  all  further  proceedings  in 
the  circuit  court  to  execute  the  original  decree.  If  it  is,  then  the  appeal  from 
the  supplemental  decree  of  sale  is  maintainable;  otherwise  it  ought  to  be  dis- 
missed. Upon  full  consideration,  we  are  of  opinion  that  it  is  no  supen'sedeas;  that 
the  circuit  court  is  at  full  liberty,  in  its  discretion,  to  proceed  to  execute  the 
original  decree,  if  it  shall  deem  it  advisable;  and  that  the  supplemental  decree 
of  sale  is  but  a  decree  in  execution  of  the  original  decree;  and  not  a  final  de- 
cree in  the  contemplation  of  the  acts  of  congress,  from  which  an  appeal  like 
that  now  before  us  lies.  It  must  therefore  be  dismissed  with  costs.  But  in 
order  to  guard  against  any  misapprehension,  it  is  proper  to  add,  that  this  dis- 
missal is  in  no  sense  to  be  construed  to  prevent  the  original  proceedings  and 
decree  from  being  brought  before  this  court  upon  the  second  appeal  taken 
thereto  in  the  circuit  court,  for  full  consideration,  whether  it  lies  or  not. 

(a)  Although  a  first  writ  of  error  is  a  «uper5ed«a«,  if  it  be  dismissed,  a  second  writ  sued  out  more  than  ten  days 
after  the  entry  of  judgment  will  not  operate  as  a  w,per9edecLSy  and  in  such  case  the  supreme  court  has  no  power 
to  award  one.    Hogan  v.  Boss,*  11  How.,  si94. 
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GODDARD  V.  OBDWAY. 
(4  Otto,  672,  678.     1876.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  This  was  a  suit  in  equity  prosecuted  by  the  appellant 
to  subject  to  the  payment  of  a  debt  a  portion  of  the  profits,  as  they  accrued  to 
the  defendant  in  the  performance  of  a  contract  between  himself  and  the 
United  States.  In  the  progress  of  the  cause  in  the  court  below  a  receiver  was 
appointed  to  collect  from  the  United  States  a  part  of  the  moneys  payable  to 
the  defendant  under  his  contract,  as  they  fell  due,  and  retain  them  to  await 
the  result  of  the  suit.  Upon  the  final  hearing,  below  the  bill  was  dismissed, 
and  from  that  decree  this  appeal,  which  operates  as  a  supersedeas,  was  taken. 
When  the  supersedeas  was  perfected,  the  receiver  had  in  his  hands  about 
$25,000,  invested  in  United  States  bonds,  which  he  had  collected  under  the 
order  of  the  court  and  held  subject  to  its  disposal.  The  appellant  fearing,  as 
he  alleges,  that  an  order  is  about  to  be  made  directing  the  receiver  to  pay  the 
money  in  his  bands  to  the  defendant,  notwithstanding  the  appeal,  asks  the  in- 
terference of  this  court  for  his  protection. 

§  1618.  The  lower  court  may,  notwithstanding  a  supersedeas^  give  its  receiver 
the  necessary  orders  for  the  preservation  of  the  property. 

A  supersedeas  upon  the  appeal  of  a  suit  in  equity  operates  to  stay  the  execu- 
tion of  the  decree  appealed  from.  When  this  appeal  was  taken,  the  only  ex- 
ecution there  could  be  of  the  decree  below  was  the  collection  of  the  cost  and 
the  delivery  to  the  defendant  of  the  fund  in  court,  which  is  the  subject  matter 
of  the  litigation.  To  that  end,  a  further  order  of  the  court  was  asked ;  but 
such  an  order  would  be  in  aid  of  the  execution  of  the  decree  which  has  been 
stayed,  and  consequently  beyond  the  power  of  the  court  to  make  until  the  ap- 
peal is  disposed  of.  While  the  court  below  inay  make  the  necessary  orders  to 
preserve  the  fund,  and  direct  its  receiver  to  that  extent,  it  cannot  place  the 
money  beyond  the  control  of  any  decree  that  may  be  made  here,  for  that 
would  be  to  defeat  our  jurisdiction. 

§  1519.  Incase  of  a  supersedeas,  the  lower  court  wiU  he  restrained  from  exe- 
cuting the  decree. 

A  supersedeas  is  not  obtained  by  virtue  of  any  process  issued  by  this  court, 
but  it  follows  as  a  matter  of  law  from  a  compliance  by  the  appellant  with  the 
provisions  of  the  act  of  congress  in  that  behalf.  We  are  not  required,  there- 
fore, to  issue  any  writ  to  perfect  the  right  of  a  party  to  that  which  the  law  has 
given  him ;  but  if  the  court  below  is  proceeding,  through  mistake  or  other- 
wise, to  execute  its  judgment  or  decree  notwithstanding  the  supersedeas,  we 
may,  under  sec.  716,  Rev.  Stat.,  issue  an  appropriate  writ  to  restrain  that  a-c- 
tion,  for  it  would  be  "  a  writ  necessary  for  the  exercise  of  our  jurisdiction." 
The  precise  form  of  the  writ  to  be  issued,  or  relief  to  be  granted,  must  neces- 
sarily depend  upon  the  particular  circumstances  of  any  case  that  may  arise. 
In  this  case  a  rule  has  been  already  entered  and  served  upon  the  court  below 
and  its  receiver,  restraining  them  from  paying  over  any  portion  of  the  fund  to 
the  defendant  until  the  further  order  of  this  court.  That  rule  is  now  in  force, 
and  we  suppose  no  further  writ  will  be  necessary  to  give  it  effect. 

Motion  denied. 
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BOARD  OF  COMMISSIONERS  v.  GORMAN. 
(19  Wallace,  661-^65.    187&) 

Error  to  the  Supreme  Court  of  the  Territory  of  Idaho. 

Statement  of  Facts. —  This  was  an  application  to  restore  Davis  to  an  office 
from  which  he  had  been  removed,  as  was  alleged,  under  a  wrijb  issued  after  a 
writ  of  error  had  been  sued  out  which,  it  was  claimed,  operated  as  a  supersedeas. 
Further  facts  are  stated  in  the  opinion. 

§  1 520.  The  filing  of  a  hand  within  sixty  days  stays  further  proceedings. 

Opinion  by  Waite,  C.  J. 

In  order  that  a  writ  of  error  may  operate  as  a  supersedeas^  it  is  necessary  that 
a  copy  of  the  writ  should  be  lodged  for  the  adverse  party  in  the  clerk's  office 
where  the  record  remains,  and  that  the  bond  approved  by  the  judge  allowing 
the  writ  should  also  be  filed  there.  O'Dowd  v.  Russell,  14  Wall.,  405.  Exe- 
cution cannot  issue  upon  the  judgment  until  the  expiration  of  ten  days,  exclu- 
sive of  Sundays,  from  the  entry  thereof.  If  the  writ  of  error  and  bond  are 
filed  before  the  expiration  of  the  ten  days,  no  execution  can  issue  so  long  as  the 
case  in  error  remains  undisposed  of.  After  the  expiration  of  the  ten  days  an 
execution  may  issue.  Notwithstanding  this,  under  the  provisions  of  the  act  of 
1872  (17  Stats,  at  Large,  198,  §  11),  upon  the  filing  of  the  bond  within  sixty 
days  from  the  time  of  the  entry  of  the  judgment  a  supersedeas  may  be  ob- 
tained. Such  a  supersedeas^  however,  stays  proceedings  only  from  the  filing  of 
the  bond.  It  prevents  further  proceeding  under  an  execution  which  has  been 
issued,  but  does  not  interfere  with  what  has  alreadv  been  done. 

Further  Statement  of  Facts. —  In  this  case  the  record  shows  that  the  judg- 
ment was  actually  entered  on  the  20th  day  of  January.  The  entry  as  made 
was  read  in  court  on  the  morning  of  the  21st  and  the  record  signed  by  the 
judges,  but  it  was  ordered  to  be  made  on  the  20th.  The  ten  days,  exclusive  of 
Sundays,  prescribed  by  the  act  of  congress  for  delay  of  execution,  expired  on 
Saturday,  the  31st  of  January.  On  Monday,  the  2d  of  February,  a  majority 
of  the  judges^of  the  court  directed  the  clerk  to  issue  a  writ  of  restitution  to 
carry  the  judgment  into  effect.  On  the  same  day  the  chief  justice  of  the  court 
allowed  a  writ  of  error  and  signed  the  necessary  citation.  A  copy  of  the  writ 
of  error  was  filed  in  the  clerk's  office,  and  the  writ  and  citation  actually  served 
upon  the  defendant  in  error  before  the  clerk  had  completed  the  preparation  of 
the  writ  of  restitution.  After  he  had  completed  its  preparation  he  handed  it 
to  the  attorney  for  the  defendant  in  error,  who  had  previously  been  served 
with  the  citation.  No  supersedeas  bond  was  filed  with  the  clerk  on  the  2d,  and 
no  notice  was  given  that  any  had  been  approved.  On  the  morning  of  the  3d 
of  Februarv  the  writ  of  restitution  was  served  and  Davis  removed  from  his 
office.  After  this,  and  on  the  same  day,  a  bond  approved  by  the  chief  justice 
was  left  in  the  clerk's  office  by  him.  It  nowhere  appears  from  the  record  when 
this  bond  was  approved.  It  bears  date  the  2d  of  February,  but  there  is  no  cer- 
tificate of  the  time  when  the  approval  was  entered.  It  is  certain,  however, 
that  it  was  not  filed  in  the  clerk's  office  until  after  service  of  the  writ  of  resti- 
tution. The  writ  of  error  operated  as  a  stipersedeas  only  from  such  filing. 
That  was  too  late  to  prevent  the  removal  of  ^Davis  from  his  office  in  pursuance 
of  the  authority  of  the  judgment;  and  we  cannot  now  order  him  to  be  restored. 

§  1521.  Tlie  thne  within  which  the  iond  must  he  filed  dates  from  the  announce- 
ment of  the  decision. 

It  is  claimed,  however,  that  as  the  record  of  the  judgment  was  not  signed  by 

1016 


SUPERSEDEAS.  g§  1522-1524. 

the  judges  of  the  court  until  the  21st,  the  ten  days  did  not  commence  to  run 
until  that  date,  and  we  are  referred  to  the  case  of  Silsby  v.  Foote,  20  How., 
290,  as  establishing  such  a  rule,  (a)  In  that  case  the  decision  was  actually  ren- 
dered on  the  28th  August,  but  the  decree  was  special  in  its  terms,  and  was  not 
settled  or  signed  by  the  judge  until  the  llth  December.  Before  any  entr}'- 
could  be  ma^p  it  was  necessary  that  the  judge  should  pass  upon  its  form.  It 
was,  therefore,  quite  right  to  dela}''  the  appeal  until  the  exact  character  of  the 
decree  could  be  known.  Here,  however,  the  form  of  the  judgment  was  settled 
upon  the  announcement  of  the  decision,  and  it  was  entered  accordingly.  But 
the  writ  of  restitution  was  not  served  until  after  the  expiration  of  ten  days 
from  the  21st,  and  it  does  not  appear  that  it  was  actually  delivered  to  the 
sheriflF  for  service  before  that  time.  There  is  nothing  to  prevent  the  prepara- 
tion by  the  clerk  of  an  execution  before  the  expiration  of  the  ten  days.  It 
cannot  be  issued  before,  and  it  is  not  issued  until  it  is  placed  beyond  the  control 
of  the  clerk  himself.  So  long  as  it  remains  with  him,  or  under  his  control,  it 
is  like  any  other  paper  in  his  office.  We  think  the  motion  must  be  denied,  and 
in  accordance  w^ith  the  request  of  the  parties  made  at  the  argument,  the  case 
is  dismissed. 

8ALTMAESH  v.  TUTHILL. 
(12  Howard,  887-889.     1851.) 

§  1522.  A  hond  given  on  an  appeal  in  a  common-  law  proceeding  will  not  oper- 
ate as  a  supersedeas. 

Opinion  by  Taney,  C.  J. 

The  judgment  in  this  case  being  m  a  common  law  proceeding,  it  was  not  re- 
moved to  this  court  by  the  appeal ;  and,  consequently,  the  appeal  bond  did  not 
operate  as  a  supersedeas. 

%  1523.  A  writ  of  error  hond  will  not  operate  as  a  supersedeas  unless  the  writ 
he  sued  out  withifi  ten  days  from  the  rendition  of  tlte  judgment. 

The  writ  of  error  afterwards  sued  out  has  brought  the  case  regularly  before 
this  court.  But  as  it  was  not  sued  out  within  ten  days  after  tlie  rendition  of 
the  judgment,  the  writ  of  error  bond  does  not  stay  the  execution  under  the 
act  of  1789.     1  Stats,  at  Large,  73. 

§  1524.  The  circuit  court  cannot  stay  execution  on  account  of  a  mistake  as  to 
the  thne  or  manner  of  remxyving  the  cause. 

Nor  is  there  any  equitable  power  in  the  circuit  court  to  stay  the  execution,  upon 
the  ground  that  a  mistake  as  to  the  manner  or  time  of  removing  the  case  was 
committed.  And  it  is  immaterial  in  this  respect  whether  it  was  the  mistake  of 
the  party  or  the  court.  For  this  court  has  never  deemed  the  tribunals  of  the 
United  States  authorized  to  dispense  with  the  express  provisions  of  the  acts  of 
congress  regulating  appeals  and  writs  of  error,  upon  any  equitable  ground.  No 
such  power  is  given  to  them  by  law.  It  was  so  decided  in  this  court  in  United 
States  V.  Curry  and  others,  6  How.,  113,  and  Hogan  and  others  v.  Eoss,  11 
id.,  297.  The  circuit  court,  therefore,  erred  in  setting  aside  the  execution  which 
the  plaintiff  had  issued  on  the  judgment. 

But  we  do  not  think  it  necessarv  at  this  time  to  determine  whether  this  court 
has  the  power  to  issue  the  mandximus  requiring  the  circuit  court  to  issue  the 
execution.  Because  we  are  satisfied  from  the  facts  before  us,  that  the  circuit 
court,  without  any  coercive  process,  will  conform  to  the  opinion  of  this  court, 

(a)  See  $$  1609, 1510,  tuprci. 
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and  issue  execution  when  informed  of  this  decision.  The  question,  therefore, 
as  to  the  power  of  this  court  to  issue  the  inandarrmSj  is,  for  the  present, 
reserved. 

ADAMS  V,  LAW. 
(16  Howard,  144-149.     1858.) 

Opinion  by  Mr.  Justice  McLean. 

Statemf:nt  op  Facts. —  This  is  an  appeal  in  chancery  from  the  decree  of  the 
circuit  court  for  the  District  of  Columbia. 

A  motion  is  made  by  the  appellant's  counsel  for  a  supersedeas^  on  the  ground 
that  the  hearing  of  tiae  case  in  the  circuit  court  was  brought  on  irregularly, 
and  the  decree  entered  in  the  absence  of  the  principal  counsel  for  the  defend- 
ants below ;  that  by  reason  of  this  an  appeal  bond  was  not  filed  within  ten 
days  from  the  allowance  of  the  appeal.  Mr.  May,  who  makes  this  motion, 
states  that  he  is  the  administrator  of  the  estate  of  Thomas  and  Edmund  Law, 
children  of  John  Law,  who  in  their  life-time  were  parties  to  the  suit;  and  that 
he  intended  to  appeal  from  the  decree  of  the  circuit  court,  if  against  him;  that 
he  had  no  notice  of  the  cause  being  set  for  hearing;  that  he  left  the  United 
States  on  public  business,  and  was  absent  several  months;  that  on  his  return 
he  learned  that  a  final  decree  had  been  entered  against  him,  and  that  he  had 
authorized  no  one  to  consent  to  the  hearing  of  the  cause  out  of  its  regular 
course.  It  appears  that  two  other  counsel  who  appeared  for  other  defendants, 
consented  to  the  hearing  in  order  that  the  cause  might  betaken  to  the  supreme 
court  for  ultimate  decision ;  and  these  counsel  understood  the  cause  was  to  be 
appealed  to  the  supreme  court  by  consent,  and  that  security  for  the  money 
decreed  to  be  paid  would  not  be  required.  But  both  of  these  gentlemen  state 
that,  in  giving  thsir  assent  to  the  hearing,  they  did  not  represent  Mr.  May, 
not  being  authorized  to  do  so.  The  suit  in  the  circuit  court  was  entitled :  "  Joseph 
E.  Law  by  his  next  friend,  Mary  Robinson,  v,  Thomas  Law  and  others,  and 
James  Adams,  executor  of  Thomas  Law."  The  controversv  arose  under  the 
will  of  Thomas  Law,  deceased,  and  among  other  things  the  court  decreed  that 
James  Adams,  the  trustee  in  the  cause,  who  had  sold  certain  property  under 
the  order  of  the  court  and  had  the  proceeds  in  his  hands,  exceeding  the  sum  of 
$61,000,  should  pay  over  the  money  to  the  persons  named  in  the  decree  as  en- 
titled to  the  same.  This  decree  was  entered  the  18th  day  of  December,  1852, 
and  an  appeal  to  the  supreme  court  of  the  United  States  was  prayed  on  the  same 
day.   An  appeal  bond,  in  the  sum  of  $200,  was  filed  the  9th  of  Decembsr,  1853. 

§  1525.  An  appeal  wiU  not  operate  as  a  supersedeas  unless  an  appeal  bond  be 
given. 

The  twenty-third  section  of  the  act  of  1789  provides  "that  a  writ  of  error 
shall  be  a  supersedeas  and  stay  execution  in  cases  only  where  the  writ  of  error 
is  served  by  a  copy  thereof  being  lodged  for  the  adverse  party  in  the  clerk's 
office  where  the  record  remains  within  ten  days,  Sundays  exclusive,  after  ren- 
dering the  judgment  or  passing  the  decree  complained  of,  until  the  expiration 
of  which  term  of  ten  days  the  execution  shall  not  issue  in  any  case  where  a 
writ  of  error  may  be  a  supersedeas.  By  the  second  section  of  the  act  of  March 
3,  1803  (1  Stats,  at  Large,  244),  appeals  are  declared  to  be  "subject  to  the  same 
rules,  regulations  and  restrictions  as  are  prescribed  in  law  in  case  of  writs  of 
error."  Under  this  provision  an  appeal  in  chancery  must  be  perfected  by  giv- 
ing an  appeal  bond  within  the  ten  days,  to  act  as  a  supersedeas.  In  Wallen 
V.  Williams,  7  Cranch,  278,  the  court  refused  to  quash  an  execution  issued  by 
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the  court  below  to  enforce  its  decree,  pending  a  writ  of  error,  as  the  writ  was 
not  a  supersedeas  to  the  decree.  In  The  Dos  Herraanos,  10  Wheat.,  311,  where 
the  appeal  was  prayed  within  the  five  years'  limitation,  the  appeal  bond,  being 
accepted  by  the^ourt  after  that  period,  was  held  good,  as  having  relation  to 
the  time  of  the  appeal.  "  The  mode  of  taking  security  and  the  time  of  perfect- 
ing it,"  the  court  say.  "  are  matters  of  discretion,  to  be  regulated  by  the  court." 
Bat  this  cannot  apply  to  a  case  where  the  appeal  operates  as  a  supersededs.  It 
mast  be  brought  strictly  within  the  provisions  of  the^  law. 

§  1526.  An- appeal  must  he  perfected  within  ten  days  after  decree^  to  operate 
<is  a  supersedeas. 

The  appeal,  in  this  case,  was  prayed  on  the  same  day  the  decree  was  en- 
tered ;  but  the  bond  was  not  given  until  nearly  a  year  afterwards.  The  appeal 
must  be  perfected  within  the  ten  days  after  the  decree  was  entered,  to  operate 
as  a  supersedeas.  To  supersede  a  judgment  at  law,  the  writ  of  error  must  be 
filed  and  bond  given  within  the  ten  days.  And  the  same  rule  is  applied  by  the 
act  of  1803  to  appeals  in  chancery.  The  case  of  Hardeman  and  Perkins  v. 
Anderson,  4  How.,  642,  is  relied  on  as  an  authority  under  which  a  supersedeas 
may  be  issued  in  this  case.  In  that  case,  it  appeared  from  the  record  that  the 
writ  of  error  was  issued  and  bond  given  within  ten  days  after  the  judgment, 
and  that  the  clerk  of  the  district  court  promised  to  transmit  the  record  to  the 
supreme  court.  It  was  transmitted,  but  by  some  delay  was  not  received  until 
a  few  days  after  the  adjournment  of  the  court  at  the  ensuing  term.  Before 
the  adjournment,  a  certificate  of  the  judgment  having  baen  obtained  by  the 
plaintifiTs  counsel  in  the  judgment,  on  motion  the  cause  was,  under  the  rule  of 
the  court,  docketed  and  dismissed.  At  the  next  term,  on  motion  sustained  by 
an  affidavit,  showing  that  the  defendant  in  the  judgment  had  not  been  negli- 
gent in  the  cause,  it  was  ordered  to  be  docketed,  and  a  writ  of  supersedeas  was 
issued,  not  on  the  second  writ  of  error  wnich  had  been  issued,  but  to  give  effect 
to  the  first  writ.  After  the  dismissal  of  the  cause  at  the  previous  term,  execu- 
tion was  issued  on  the  judgment,  and  it  was  necessary,  after  the  cause  was 
entered  upon  the  docket,  to  supersede  that  execution. 

It  does  not  appear,  from  the  facts  in  the  case  now  before  us,  that  it  can  be 
brought  within  any  decision  of  this  court.  Whatever  may  have  been  the  un- 
derstanding of  the  counsel  who  appeared  in  the  defense  in  the  circuit  court,  as 
to  an  appeal  of  the  case  to  the  supreme  court  by  consent  and  without  security, 
it  is  not  made  to  appear  that  the  counsel  of  the  complainants  assented  to  such 
an  arrangement.  By  the  order  of  the  circuit  court,  a  copy  of  the  decree  was 
served  on  James  Adams,  the  trustee ;  and  also  a  rule  to  show  cause  why  an 
attachment  should  not  issue  against  him  for  not  paying  over  to  the  parties  the 
sums  of  money  as  required  by  the  decree.  His  answer  to  the  rule  v/as  filed, 
and,  a  motion  being  made  for  an  attachment,  it  was  taken  under  consideration 
and  has  not  yet  been  decided.  This  court  cannot  presume  that  the  circuit 
court,  in  the  exercise  of  their  discretion,  will  take  any  step  in  regard  to  the 
decree  which  shall  place  the  fund  at  hazard  or  be^'^ond  the  exercise  of  the 
appellate  powers  of  this  court.  The  motion  for  a  supersedeas^  by  the  counsel 
for  the  plaintiffs  in  error,  is  overruled.  The  court  also  overrule,  under  the  cir- 
cumstances, the  motion  of  the  defendant's  counsel  in  error  for  a  procedendo. 

§  1527.  It  is  sufficient  if  the  record  shows  that  the  appeal  was  taken  hy  the 
d^cTidants^  aWwugh  they  are  not  named. 

A  motion  is  also  made  by  defendant's  counsel  to  dismiss  the  appeal  on  the 
ground  ^Hhat  there  is  no  case  as  entitled  on  the  record;  and  that  the  real  par- 
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ties  interested  in  the  case,  of  which  a  record  is  filed,  are  not  made  parties  to 
the  appeal."  After  the  decree  was  pronounced  in  the  circuit  court,  the  record 
states:  "From  which  decree  an  appeal  was  prayed  to  the  supreme  count  of 
the  United  States  on  the  18th  December,  1852,  and  to  them  it  was  granted.'* 
The  word  "  defendants "  is  omitted  in  this  prayer,  but  that  nftist  have  been  a 
clerical  omission,  as  it  appears  the  appeal  was  "  granted  to  them,"  that  is,  to 
the  defendants.  The  title  of  the  case,  if  incorrectly  entered  on  the  docket  of 
this  court,  may  and  shoul^i  be  corrected  bj'  the  record  filed.  There  is  nothing 
in  the  record  to  show  that  the  appeal  by  the  defendants  was  not  prayed  by 
all  of  them.     The  motion  to  dismiss  is  therefore  overruled. 

RAILROAD  COMPANY  r.  SCHUTTE. 
(10  Otto,  644-648.     1879.) 

Appeal  from  XJ.  S.  Circuit  Court,  Northern  District  of  Florida. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  In  this  case  the  appellees  have  moved,  1.  To  vacate 
the  supersedeas^  because  the  approval  of  the  sxipersedeas  bond  by  the  justice  of 
this  court  who  allowed  the  appeal  was  obtained  by  fraud  and  perjury ;  and 
2.  To  dismiss  the  appeal,  because  the  transcript  of  the  record  which  has  been 
tiled  in  this  court  is  not  complete  and  is  not  properly  certified.  The  appel- 
lants also  have  moved  for  leave  to  file  a  new  bond  in  case  the  old  one  shall 
be  set  aside. 

1.  As  to  the  vacation  of  the  supersedeas.  That  the  approval  of  the  bond  was 
brought  about  by  gross  fraud  and  perjury  is  so  conclusively  shown  that  no  attempt 
has  been  made  to  deny  it.  The  evidence  also  shows  with  equal  certainty  that 
the  bond  was  obtained  in  the  most  irregular  way.  A  lawj^^er,  who,  to  say  the 
least,  was  an  entire  stranger  to  all  the  parties  in  interest,  was  employed  to  pro- 
cure, within  thirty-six  or  fortj^-eight  hours,  sureties  for  the  appellants  sufficient 
to  secure  the  payment  of  $100,000.  He  was  to  be  paid  for  his  services  six 
bonds  of  $1,000  each  of  the  Florida  Central  Railroad  Company,  the  appellant 
corporation,  which  were  then  of  no  marketable  value.  In  due  time  he  pro- 
duced the  requisite  number  of  persons  to  sign  as  sureties.  When  they  came 
the  "usual  form  of  justification  of  about  four  lines  in  length  "  was  "  ignored,'* 
and  a  full  affidavit  was  drawn  for  ea«h  surety,  wherein  was  set  forth  "  the 
name  and  residence  of  the  surety,  the  amount  of  real  estate,  its  location,  its 
value,  whether  or  not  incumbered,  if  so,  ti)  what  amount;  next,  the  amount 
of  his  personal  property,  its  character,  whether  or  not  incumbered,  and  if  so,  to 
what  amount;  next,  whether  or  not  the  surety  was  upon  any  other  bond ;  next, 
whether  or  not  there  were  any  judgments  against  the  surety,  and  finallv  sum- 
ming up  that  he  owned  so  much  over  all  his  debts  and  liabilities,  naming  the 
sum.  Each  of  these*  questions  each  surety  answered  favorably  and  swore  to. 
The  justifications  were  extraordinary  in  their  minuteness,  as  the  afiidavits  will 
show."  This  being  done,  a  bond  sufficient  in  form  was  signed  by  the  "  pro- 
cured "  sureties.  One  of  the  persons  who  signed,  said  to  be  a  "  very  wealthy 
man,"  was  paid  $125  for  what  he  did.  Another,  "  the  son  of  a  former  judge 
of  the  supreme  court  of  the  state  of  New  York,"  received  $12.50;  another,  a 
colored  porter  in  a  lawyer's  office,  $10;  another  was  paid  $10;  and  another 
was  promised  $50,  but  actually  paid  nothing.  They  were  all  irresponsible 
pecuniarily,  and  known  to  or  suspected  by  the  police  of  the  city  of  New  York 

as  "  purchasable  sureties."    The  money  to  pay  them  for  their  fraudulent  work 
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was  famished  by  an  agent  of  the  appellant  company  ander  the  form  of  buy 
ing  back  one  of  the  worthless  bonds  promised  as  a  reward  for  what  was  done 
After  the  bond  was  executed  by  the  sureties  thus  obtained,  the  president  of  the 
appelant  corporation  w^as  called  in.  He  signed  officially  the  name  of  the  cor- 
poration, and  affi;ced  the  corporate  seal,  but  did  not  see  or  ask  to  see  any  of 
the  persons  who  had  become  bound  with  his  company.  Neither  he  nor  «any 
other  person  actually  interested  in  the  litigation  became  in  any  manner  person- 
ally bound.  With  such  a  bond,  procured  in  such  a  way,  the  president  of  the 
corporation  presented  himself  at  the  last  moment  to  the  justice  of  this  court, 
who  heard  the  cause  in  the  circuit  court  at  his  summer  residence  in  Vermont, 
and  asked  that  the  bond  be  approved.  On  its  presentation,  as  we  are  informed 
by  the  testimony  of  the  president  himself,  the  justice  read  and  seemed  to  be 
impressed  "  with  the  fullness  and  particularity  of  the  justifications."  Lie  said, 
" This  seems  to  be  a  good  bond."  The  reply  was,  "Yes,  judge,  I  believe  it  to 
be  i  very  good  bond."  The  justice  then  asked  as  to  one  of  the  parties  whose 
name  appeared,  and  the  reply  was,  "  I  am  informed  that  he  is  the  son  of  a 
former  judge  of  the  supreme  court  of  the  state  of  New  York  of  that  name," 
adding  that  another  of  the  signers,  "1  am  advised,  is  a  very  wealthy 
man." 

§  1528.  Where  the  approval  of  a  "bond  is  obtained  hy  fraud  and  perjury  the 
supersedea^s  will  he  vacated. 

Under  these  circumstances  the  bond  was  approved.  To  allow  it  to  stand 
and  to  operate  as  a  stay  of  execution  upon  an  important  decree  until  the  case 
can  be  reached  in  its  order  on  our  crowded  docket  would  be  a  reproach  upon 
the  administration  of  justice.  We  are  aware  that  in  Jerome  v,  McCarter,  21 
Wall.,  17,  we  said,  "  That  upon  facts  existing  at  the  time  the  security  was  ac- 
cepted, the  action  of  the  justice,  within  the  statute  and  within  the  rules  of 
practice  adopted  for  his  guidance,  is  final,"  and  that  we  would  "  presume  that 
when  he  acted,  every  fact  was  presented  to  him  that  could  have  been."  We 
are  not  inclined  to  depart  from  that  rule,  but,  in  a  case  of  this  kind,  fraud  is 
always  open  to  inquiry.  When  discovered,  justice  requires  that  summary  relief 
should  be  afforded  whenever  and  wherever  it  may  be  done  consistently  with 
the  forms  of  orderly  judicial  procedure.  This  bond  is  as  much  false  as  if  it 
had  been  forged.  The  persons  who  signed  it  are  not  in  fact  what  they  were 
represented  to  be.  We  have  no  hesitation  in  setting  aside  the  approval  of  the 
bond.  • 

§  1 529.  A  new  bond  will  not  be  accepted  where  the  approval  of  the  old  one 
was  obtained  by  means  of  perjury.     • 

2.  As  to  the  acceptance  of  a  new  bond  in  the  place  of  the  old  one.  This 
application  is  addressed  to  our  judicial  discretion,  and  is  based  on  the  alleged 
ignorance  of  the  officers  and  agents  of  the  appellant  corporation  as  to  the 
character  of  the  bond  they  got  accepted.  They  insist  in  the  most  positive  man- 
ner that  they  were  deceived,  and  that  they  actually  believed  the  security  they 
offered  was  ample.'  The  character  of  the  president  is  vouched  for  under  oath 
by  many  persons  occupying  high  positions  in  public  and  private  life,  and  they 
all  say  "they  do  not  believe  he  would  knowingly  countenance  or  in  any 
way  participate  in  or  suffer  an  attempt  to  impose  on  the  supreme  court  of  the 
United  States,  or  any  justice  thereof,  a  fraudulent  or  worthless  bond ; "  but  the 
fact  still  remains  that  he  did  present  such  a  bond,  and  if  he  was  ignorant  of 
the  wrong  that  was  being  done,  the  other  agents  of  the  company  were  not. 

•  Taking  the  whole  case  together,  we  think  it  quite  as  incumbent  on  us  to  refuse 
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to  accept  a  new  bond  as  it  is  to  set  aside  the  old  one.  The  motion  to  vacate 
the  supersedeas  is  granted. 

§  1530.  Orderedj  that  the  appeal  he  dismuaed  urdees  papers  omitted  frorn^ 
the  record  he  supplied  hy  certain  time. 

3.  As  to  dismissing  the  appeal.  The  evidence  shows  that  after  the  bond  was 
accepted  the  president  of  the  railroad  company  went  with  his  own  copyists  to 
the  office  of  the  clerk  of  the  circuit  court,  and  in  the  absence  of  the  principal 
clerk  selected  such  of  the  papers  and  proofs  used  on  the  hearing  below  as  he 
thought  were  necessary,  and  had  them  copied  into  the  transcript.  This  being 
done,  he  caused  a  certificate  to  be  added,  signed  in  the  name  of  the  clerk  by  a  dep- 
uty, and  sealed  with  the  seal  of  the  court,  to  the  effect  that  the  transcript  annexed 
contained  copies  of  such  entries,  papers  and  proofs  as  were  "  necessary  on  the 
hearing  of  the  appeal  prayed  and  allowed  in  the  said  cause."  It-is  now  alleged 
that  many  important  papers  and  documents  used  on  the  hearing  below,  and  nee* 
essary  for  the  proper  determination  of  the  cause  here,  have  been  omitted  fipm 
the  transcript  as  filed.  While  we  desire  to  encourage  in  every  proper  way  all 
attempts  made  in  good  faith  to  exclude  immaterial  matter  from  the  transcripts 
brought  here  on  appeals  or  writs  of  eror,  it  will  not  do  to  permit  the  appellant 
or  the  plaintiff  in  error  to  make  up  a  record  to  suit  himself,  without  any  re- 
gard to  the  wishes  of  his  opponents  or  the  rules  and  practice  of  the  court. 
We,  therefore,  order  that  the  appellees  file  with  the  clerk  of  this  court  and  with 
the  counsel  for  the  appellant,  on  or  before  the  1st  day  of  February  next,  a 
statement  of  the  papers,  documents  and  proofs  used  on  the  hearing  below,  and 
omitted  in  the  transcript  now  on  file,  which  they  deem  necessary  for  the  proper 
presentation  of  the  cause,  and  that  unless  the  appellant  shall,  on  or  before  the 
15th  day  of  March,  file  in  this  court  as  part  of  the  record  copies  of  such  papers, 
duly  certified  by  the  clerk  of  the  circuit  court  or  his  deputy,  under  the  seal  of 
the  court,  this  appeal  be  dismissed.  If  in  this  way  unnecessary  papers  are 
brought  up,  we  will,  on  application,  make  such  order  in  respect  to  costs  as  may 
under  the  circumstances  be  proper 

SAGE  V,  RAILROAD  COMPANY. 
(6  Otto,  712-716.    1877.) 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  This  case  waa  before  us  at  the  last  term,  upon  a  mo- 
tion to  dismiss  an  appeal  from  a  decree  entered  October  22, 1875,  and  to  vacate 
a  supersedeas  upon  that  appeal.  We  denied  the  motion  to  dismiss,  but  vacated 
the  supersedeas.    The  case  is  reported  in  93  U.  S.,  412.     (§§  1493-1498,  supra.) 

After  the  vacation  of  the  supersedeas^  the  decree  of  October  22,  1875,  was 
executed  July  18.  1877,  by  a  sale  of  the  mortgaged  property.  The  master 
having  reported  the  sale  to  the  court,  Sage,  Cowdrey  &  Buell,  who  haa  been 
admitted  as  defendants  in  the  suit,  for  the  purpose  of  an  appeal  from  the  for- 
mer decree,  filed  exceptions ;  which  were  overruled  August  31,  1877;  and  an 
order  was  entered  confirming  the  sale  and  directing  the  master  to  convey  the 
property  sold  to  the  Farmers'  Loan  and  Trust  Company, —  the  purchaser,  in 
trust  for  the  parties  interested  in  the  purchase  under  the  provisions  of  the  trust 
deed,  as  defined  in  the  original  decree.  At  the  same  time,  a  deed  of  convey- 
ance executed  by  the  master  was  presented,  and  the  court  ordered  that  it  be 
delivered  to  the  Farmers'  Loan  and  Trust  Company  and  recorded.  Afterwards, 
during  the  same  day,  Sage,  Buell  &  Cowdrey,  in  open  court,  prayed  an  appeal 
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to  this  court,  from  certain  orders  entered  in  the  cause,  October  21, 1875,  and 
from  the  decree  of  confirmation,  and  "each  and  eVqpy  other  order  made  in  the 
cause,  August  31,  1877."  They  also  asked  that  secui'icylor  a  supersedeas  might 
be  accepted  and  approved.  The  court  entered  an  orUer-'allowing  the  appeal, 
but  refused  to  accept  a  supersedeas  bond,  or,  as  it  is  expressed,  in  the  order,  re- 
fused the  supersedeas.  The  bond  for  the  appeal  was  fixed  at  IlI^OOO,  to  be  made 
to  the  clerk  of  the  court,  in  trust  for  whom  it  might  concern,  aji^cVed  by  one 
of  the  judges  of  the  court  and  filed  within  thirty  days.  No  bond7)f  any  kind 
was  executed  at  that  time.  On  or  about  the  15th  of  September,  IS^yjSa^e, 
Buell  &  Cowdney  presented  to  Mr.  Justice  Hunt,  of  this  court  (and  a'  justice 
assifirned  to  a  different  circuit  from  that  in  which  the  district  of  Iowa  is' situ- 
ated),  a  petition  setting  forth  the  taking  of  an  appeal  by  them,  in  open  court, 
from  the  order  of  August  31st,  and  its  allowance ;  and  stating,  further,  that  "  no 
supersedeas  bond  was  given  or  approved."  They  thereupon  tendered  a  bond,, 
pa^^able  to  the  clerk  of  the  court,  in  the  sum  of  $20,000,  which  they  asked  that 
justice  to  approve  and  allow  "  to  operate  as  a  supersedeas  bond  in  the  .  .  ^ 
cause."  The  security  being  satisfactory,  the  bond  was  "approved  to  operate 
as  a  supersedeas  when  the  same  was  filed  in  the  office  of  the  clerk  of  the  cir- 
cuit court  of  the  United  States  at  Des  Moines,  Iowa; "  and  it  was  so  filed  Sep- 
tember 22,  1877.  On  the  24th  of  September,  1877,  Sage  and  Cowdrey  executed 
another  bond,  payable  to  the  clerk,  in  the  sum  of  $1,000,  conditioned  accord- 
ing to  law,  for  a  supersedeas;  which  was  approved  by  the  district  judge  for  the 
district  of  Iowa  and  filed  in  the  clerk's  office,  October  11, 1877.  The  appellees 
now  move  to  dismiss  the  appeal;  or,  in  case  that  motion  shall  not  be  granted^ 
for  a  vacation  of  the  supersedeas. 

%  1631.  An  appeal  may  he  taken  from  a  final  decree  confirming  a  sale. 

1.  As  to  the  appeal.  It  is  clear  that  this  appeal  does  not  bring  up  for  ex^ 
amination  the  orders  of  October  21,  1875.  Every  proceeding  in  the  cause 
which  was  prior  to  October  22,  1875,  must  bo  examined,  if  at  all,  under  the  ap- 
peal from  the  decree  of  that  date  still,  pending  here.  The  only  order  made 
August  31,  1877,  which  is  in  the  nature  of  a  final  decree,  is  that  confirming  the 
sale  and  directing  the  conveyance  to  the  purchaser  by  the  delivery  of  the  deed 
presented  and  approved.  We  have  often  decided  that  a  decree  confirming  a 
sale,  if  it  is  final,  may  be  appealed  from.  Blossom  v.  Railroad  Company,  L 
Wall.,  655;  Butterfield  v.  Usher,  91  U.  S.,  246.  In  this  case  it  is  final,  so  far 
as  title  under  the  sale  is  concerned.  It  cuts  off  the  equity  of  redemption  by 
the  railroad  company  and  the  junior  mortgagees  and  general  creditors,  except 
as  provided  in  the  decree  of  October  22d ;  and  passes  the  title  to  the  purchaser, 
subject  to  certain  trusts  already  fixed  by  the  court,  over  which  the  present  ap- 
pellants have  control  only  through  their  appeal  from  the  former  decree.  No 
reveraal  of  any  order  hereafter  made  will  necessarily  divest  this  title.  The 
proceedings  hereafter  will  relate  only  to  the  disposition  of  the  property  ac- 
quired by  the  purchase  and  the  proceeds  of  the  sale.  For  relief  against  the 
sale,  resort  can  alone  be  had  to  an  appeal  from  the  decree  of  confirmation. 

§  1532.  Any  justice  of  this  court  may -approve  a  hond  which  will  operate  as 
a  supersedeas. 

2.  As  to  the  supersedeas.  The  statute  makes  no  provision  in  terms  for  the 
form  of  the  allowance  of  an  appeal  (Rev.  St^t.,  sec.  692);  but  as  there  can  be 
no  appeal  without  the  taking  of  security,  either  for  costs  or  costs  and  damages, 
and  this  is  to  be  done  by  the  court,  or  a  judge  or  justice,  the  acceptance  of  the 
security,  if  followed  when  necessary  by  the  signing  of  a  citation,  is,  in  legal 
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effect,  the  allovrance  of  atir^appaal.  If  the  secarity  is  giren  and  accepted  ia 
open  court  during  the  tcyiH  at  which  the  decree  appealed  from  is  rendered,  no 
citation  is  necessary^  |;,'\>5cause  the  parties,  being  presumptively  present  during 
the  whole  terra^  ar^.Qljarged  with  notice  of  all  that  is  done  affecting  their  in- 
terests. WheneV^r,  therefore,  security  for  an  appeal  is  accepted  during  the 
terra,  an  apjpfeai.i^allowed.  If  the  security  is  taken  out  of  court,  and  after  the 
term,  a  ciXa^feri  should  be  issued  to  bring  in  the  parties,  unless  they  voluntarily 
appear^^-fQr, 'until  the  security  has  been  accepted,  the  allowance  of  the  appeal 
canniplb,  be  said  to  have  been  perfected.  Whoever  can  sign  a  citation  may  allow 
afr appeal:  and  by  section  999,  Revised  Statutes,  it  is  provided  that  this  may 
be  done  by  a  judge  of  the  circuit  court  or  a  justice  of  this  court.  The 
power  is .  not  confined  to  the  justice  assigned  to  the  particular  circuit  in 
which  the  court  that  rendered  the  decree  is  held.  When,  therefore,  Mr. 
Justice  Hunt  accepted  the  security  in  this  case,  he  allowed  an  appeal, 
which,  by  reason  of  the  form  of  the  security,  was  to  operate  as  a  supersedeas. 
Ko  question  in  respect  to  &  citation  arises,  because  the  appellees  have  appeared. 
The  refusal  of  the  circuit  court  to  accept  d^  supersedeas  bond  when  offered  during 
the  term  did  not  necessarily  take  from  a  judge  of  that  court,  or  a  justice  of 
this  court,  the  power  to  approve  one  thereafter.  It  is  true  that  the  bond  ac- 
cepted in  this  case  recites  an  allowance  of  an  appeal  in  open  court;  but  this  is 
mere  surplusage,  and  does  not  affect  either  the  appeal  or  the  validity  of  the 
bond.  It  may  be  that  the  form  of  the  application  was  one  calculated  to  mis- 
lead the  judge,  and  that  it  did  do  so;  but  the  fraud,  if  any,  was  not  such  as,  in 
our  opinion,  would  justify  us  in  setting  aside  what  has  been  done.  We  are  sat- 
isfied that  the  appellants  were  entitled  to  their  appeal;  and  that,  if  taken  in 
time,  the  supersedeas  followed  as  a  matter  of  law  upon  the  giving  of  the  nec- 
essary security.  We  ought  not  to  set  aside  a  supersedeas^  in  a  case  like  this, 
simply  because  the  justice  who  approved  the  bond,  and  thus  allowed  the  appeal 
which  operated  as  a  supersedeas^  might  have  sent  the  appellants  to  another 
judge  with  their  application,  if  he  had  known  all  the  facts.  We  are  not  now 
called  upon  to  determine  the  effect  of  the  supersedeas  which  has  been  obtained; 
but  we  are  of  the  opinion  that,  to  the  extent  it  may  properly  operate  as  a  stay 
of  proceedings,  it  must  be  sustained.  The  motions  to  dismiss  the  appeal  and 
vacate  the  supersedeas  are  consequently  denied. 

EX  PARTE  THE  MILWAUKEE  RAILROAD  COMPANY. 

(5  Wallace,  188-190.     1866.) 

Statement  of  Facts. —  In  this  case  the  judge  refused  to  approve  the  appeal 
bond  as  a  supe^'sedeas^  because  all  the  sureties  were  non-residents  of  the  district. 
Petition  for  a  iruindamus  to  compel  the  approval.  • 

§  1 633.  Non-residence  of  the  sureties  within  the  district  is  not  a  sufficient  rea^ 
son  for  rejecthig  an  appeal  hond. 

Opinion  by  Me.  Justice  Miller. 

Although  this  court  does  not  concur  in  the  opinion  of  the  district  judge, 
that  the  fact  of  the  non-residence  of  the  sureties  within  the  district  is  a  suffi- 
cient reason  for  rejecting  a  bond  which  is  in  all  other  respects  unobjectionable, 
w^e  are  not  inclined  to  interfere  h^mandavivs  with  the  discretion  of  that  judge 
in  approving  or  rejecting  a  bond  offered  for  his  approval.  If  we  had  the  right 
to  do  this,  which  is  extremely  doubtful,  it  is  unnecessary,  as  the  remedy  which 

is  in  our  own  hands  is  ample.  ^ 
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§  1534.  but  the  supreme  court  will  not  award  a  mandamusy  hut  will 

order  a  supersedeas. 

The  case  being  properly  in  this  court  by  appeal,  we  have,  by  the  fourteenth 
section  of  the  judiciary  act,  a  right  to  issue  any  writ  which  may  be  necessary 
to  render  our  appellate  jurisdiction  effectual.  For  this  purpose  the  writ  of 
supersedeas  is  eminently  proper  in  a  case  where!  the  circumstances  justify  it,  as 
we  think  they  do  in  the  present  instance.  Hardeman  v.  Anderson,  4  How., 
^40,  is  an  example  of  the  exercise  of  this  power  precisely  in  point.  We  shall 
therefore  make  an  order,  that  upon  the  filing  of  a  bond  for  the  sum  of  $50,000, 
with  the  usual  conditions,  at  any  time  within  thirty  days  from  this  date,  which 
shall  be  approved  by  the  clerk  of  this  court,  a  supersedeas  will  issue  from  this 
<3ourt  to  the  judge  of  the  circuit  court  of  the  United  States  for  the  district  of 
Wisconsin,  and  to  the  marshal  of  the  United  States  for  said  district,  command- 
ing a  stay  of  proceedings  on  said  decree  until  the  further  order  of  this  court, 
the  same  being  superseded. 

SEWARD  V.  CORNEATJ. 
(12  Otto,  161-163.    1880.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Louisiana. 

§  1 535.  A  bond  is  not  sufficient  for  an  appeal  or  a  supersedeas  if  it  does  not 
secure  costs. 

Opinion  by  Waite,  C.  J. 

The  bond  in  this  case  is  insufficient  in  form  either  for  the  purpose  of  a  super- 
sedeas or  an  appeal,  inasmuch  as  it  contains  no  security  for  costs.  This,  how- 
ever, does  not  necessarily  avoid  the  appeal ;  but  we  may  impose  such  terms  on 
the  appellants  for  the  omission  as,  under  the  circumstances,  shall  seem  to  be 
proper.  Martin  v.  Hunter's  Lessee,  1  Wheat,  304;  Davidson  v,  Lanier,  4  Wall., 
447.  The  appeal  will,  therefore,  be  dismissed,  unless  the  appellants,  on  or  before 
the  first  Monday  in  January  next,  give  bond,  with  good  and  sufficient  security, 
in  due  form  of  law,  to  prosecute  their  appeal  to  effect,  and  to  answer  all  dam- 
ages and  costs  if  they  fail  to  make  their  plea  good ;  the  bond  to  be  in  the  penal 
sam  of  $1,000,  and  the  security  taken  and  approved  by  the  justice  of  this  court 
assigned  to  the  fifth  circuit ;  and  it  is  so  rendered. 

CATLETT  V.  BRODIE. 
(9  Wheaton,  558-555.     1824.) 

Opinion  by  Mb.  Justice  Story. 

Statement  of  Facts. —  A  motion  has  been  made  to  dismiss  this  and  several 
other  suits,  unless  the  plaintiff  in  error  shall  give  new  bonds  for  the  prosecution 
-of  the  writ,  within  a  limited  period,  to  be  fixed  by  the  court,  upon  the  ground 
that  the  writs  of  error  have  been  allowed  by  the  judges  of  the  circuit  court  for 
the  District  of  Columbia,  upon  bonds  being  given  in  small  sums  to  respond  the 
damages  and  costs,  the  debts  secured  by  the  judgment  being  very  much  larger. 

§  1536.  A  writ  of  error  hond^  to  operate  as  a  supersedeasy  must  cover  the  full 
amount  of  the  judgment,  (a) 

The  judiciary  act  of  1789,  c.  20,  s.  22,  requires  every  judge  or  justice, 
signing  a  citation  on  a  writ  of  error,  to  take  good  and  sufficient  security  that 
the  plaintiff  in  error  "shall  prosecute  his  writ  to  effect,  and  answer  all  damages 
and  costs,  if  he  fails  to  make  his  plea  good."    A  writ  of  error  lodged  in  the 

(a)  But  see  Jerome  v.  McCarter,  in/rat  S 1540  et  »eq. 
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clerk's  office,  within  ten  days  after  the  rendition  of  judgment,  operates  as  a 
supersedeas  of  execution ;  and  the  question  arises,  whether,  in  cases  where  it 
operates  as  a  supersedeas^  the  security  taken  by  the  judge  or  justice  ought  not 
to  be  sufficient  to  secure  the  whole  amount  of  the  judgment.  It  has  been  su|>- 
posed  at  the  argument,  that  the  act  meant  only  to  provide  for  such  damages 
and  costs  as  the  court  should  adjudge  for  the  delay.  But  our  opinion  is,  that 
this  is  not  the  true  interpretation  of  the  language.  The  word  "damages"  is 
here  used,  not  as  descriptive  of  the  nature  of  the  claim  upon  which  the  oHgitial 
judgment  is  founded,  but  as  descriptive  of  the  indemnity  which  the  defendant 
is  entitled  to  if  the  judgment  is  affirmed.  Whatever  losses  he  may  sustain 
by  the  judgment's  not  being  satisfied  and  paid,  after  the  affirmance,  these 
are  the  damages  which  he  has  sustained,  and  for  which  the  bond  ought  to 
give  good  and  sufficient  security.  Upon  any  suit  brought  on  such  bond,  it 
follows,  of  course,  that  the  obligors  are  at  liberty  to  show  that  no  damages  have 
been  sustained,  or  partial  damages  only;  and  for  such  amount  only  is  the 
obligee  entitled  to  judgment.  In  the  present  case,  and  in  the  other  cases  which 
are  in  the  same  predicament,  the  court  directs  that  these  suits  stand  dismissed, 
unless  the  plaintiff  in  error  shall  give  good  and  sufficient  security  to  an  amount 
to  secure  the  whole  judgments,  on  which  the  writs  are  brought,  within  thirty 
days  from  the  rising  of  this  court,  such  security  to  be  taken  and  approved  by 
any  judge  or  justice  by  whom  a  writ  of  error  or  citation  may  be  allowed. 

STAFFORD  v.  UNION  BANK  OF  LOUISIANA. 
(16  Howard,  135-142.    1853.) 

Opinion  by  Mr.  Justicb  McLeak. 

Statement  of  Facts. —  This  is  an  appeal  from  the  district  court  of  Texas, 
and  a  motion  is  made  to  dismiss  it,  on  the  ground  that  security  has  been  given 
in  the  sum  of  $10,000  only,  when  the  sum  decreed  to  be  paid  was  $65,000.  And 
B, procedendo  is  prayed,  commanding  the  district  court  to  execute  the  decree^ 
Notice  of  this  motion  was  acknowledged  by  the  counsel  for  the  appellant  the 
11th  of  March,  1854.  As  the  appeal  was  taken  since  the  commencement  of  the 
present  term,  the  appellant  is  not  bound  to  file  the  record  until  the  next  term. 

By  the  decree  in  the  district  court,  a  mortgage  on  a  large  number  of  slaves, 
to  secure  the  payment  of  a  debt  due  to  the  Union  Bank  of  Louisiana,  was  fore- 
closed. A  receiver  having  been  previously  appointed,  who  hired  out  the  slaves 
and  received  the  hire,  he  was  directed  by  the  decree  to  pay  to  the  bank  the  sum  of 
$25,329.39,  moneys  in  his  hands,  and  that  the  residue  of  the  money  due,  amount- 
ing to  the  sum  of  $39,877.13,  should  be  paid  on  the  1st  day  of  July  next,  and 
if  not  so  paid,  that  the  slaves  should  be  seized  and  sold.  On  the  7th  of  March^ 
1854,  the  tenth  day  after  the  decree  was  entered,  the  defendants  prayed  an  ap- 
peal, which  was  granted,  and  on  the  same  day  a  bond  was  given  in  the  penal 
sum  of  $10,000,  as  required  by  the  court. 

§  1537.  Where  an  appeal  has  not  heenregularly  entered  on  the  docket^  the  court 
wUZ  not  entertain  a  motion  to  dismiss  it 

As  the  appeal  has  not  been  regularly  entered  on  the  docket,  and  as  the  ap- 
pellant is  not  bound  to  enter  it  until  next  term,  a  motion  to  dismiss  it  cannot 
be  entertained.  But  as  the  record  is  before  us,  which  states  the  facts  on  which 
the  motion  is  founded,  the  court  will  suggest  their  views  of  the  law  in  regard 
to  an  important  point  of  practice. 

1026  * 


SUPERSEDEAS.  §  1 5  3  8. 

§  1 538.  To  s^iperaede  a  decree  foreclosing  a  mortgage^  the  security  must  equcLl 
the  amount  decreed  to  he  due,  {a) 

The  act  of  1803  (2  Stats,  at  Large,  244)  places  appeals  in  chancery  on  the  same 
footing  as  writs  of  error.     And  in  the  case  of  Catlett  v.  Brodie,  9  Wheat.,  553, 
this  court  held  that  security  must  be  given  on  a  writ  of  error,  to  operate  as  a  super- 
sedeasj  for  the  amount  of  the  judgment.    By  the  act  of  12th  December,  1794 
(1  Stats,  at  Large,  404),  when  a  stay  of  execution  is  not  desired,  security  shall 
be  given  only  to  answer  costs.     A  motion  was  made,  in  the  district  court,  to 
dismiss  the  allowance  of  the  appeal,  on  the  ground  that  security  in  the  amount 
of  the  decree  had  not  been  given.     This  was  opposed  by  the'counsel  of  the  ap- 
pellant, and  it  was  alleged,  as  the  receiver  had  given  two  bonds,  each  in  the 
penalty  of  $20,000,  for  the  faithful  discharge  of  his  duties,  and  as  the  mort- 
gaged slaves  were  in  possession  of  persons  who  had  hired  them,  who  had  given 
bonds  in  the  joint  penalty  of  $80,000  for  the  safe-keeping  and  delivery  of  the 
slaves,  that  no  further  security  under  the  statute  ought  to  be  required  to  en- 
title the  appellant  to  a  supersedeas  against  the  decree.    The  court  overruled 
the  motion.     The  decision  of  this  court  in  the  case  above  cited  was  that  the 
words  of  the  act,  "  sufficient  security  that  the  plaintiff  in  error  shall  prosecute 
his  writ  to  effect,  and  answer  all  damages  and  costs,  if  he  fails  to  make  his  plea 
good,"  do  not  refer  to  "the  nature  of  the  claim  upon  which  the  original  judg- 
ment is  founded,  but  that  they  are  descriptive  of  the  indemnity  which  the  de- 
fendant is  entitled  to  if  the  judgment  be  affirmed."     And  the  court  further 
say :  "  Whatever  losses  he,  the  defendant  in  error,  may  sustain  by  the  judg- 
ment not  being  satisfied  and  paid  after  the  affirmance,  these  are  the  damages 
which  he  has  sustained,  and  for  which  the  bond  ought  to  give  good  and  suf- 
ficient securitv."    If  this  construction  of  the  statute  be  adhered  to,  the  amount 
of  the  bond  given  on  the  appeal  must  be  the  amount  of  the  judgment  or  de- 
cree.    There  is  no  discretion  to  be  exercised  by  the  judge  takinj^  the  bond, 
where  the  appeal  or  writ  of  error  is  to  operate  as  a  supersedeas.     This  rule  was 
established  in  1817,  and  it  has  been  adhered  to  ever  since.     The  hardship  of 
this  rule  on  the  appellant  is  more  imaginary  than  real.     Suppose  the  appellant 
had  given  ample  personal  security  on  the  original  obligation  for  the  payment 
of  the  money,  and  the  sureties  were  sued  with  the  principal,  would  they  be  ex- 
cused from  giving  bail  on  an  appeal  or  writ  of  error,  as  the  act  requires?   And 
how  does  such  a  case  differ  from  the  one  before  us,  where  mortgage  has  been 
given  on  personal  property  ?    If  the  receiver  has  given  security,  in  $40,000,. 
faithfully  to  pay  over  the  money  in  his  hands;  and  if  those  persons  who  em- 
ployed the  slaves  have  given  bond  in  $80,000  for  the  safe-keeping  and  delivery 
of  them,  and  the  sureties  are  good,  the  appellant  can  have  no  difficulty  in  giv- 
ing the  security  on  his  appeal,  to  the  amount  of  the  decree  in  the  district  court. 
It  is  true  the  property  is  taken  out  of  his  possession  and  control,  but  it  is  in 
possession  of  persons  who  gave  bonds  for  its  safe-keeping  and  delivery  when 
required,  a  part  of  it  in  payment  of  the  decree,  and  the  residue  to  be  sold  in 
satisfaction  of  the  balance  of  the  decree.     In  this  condition  of  the  property,  if 
the  transaction  be  bona  fide  (and  it  may  be  presumed  to  be  fair,  as  the  arrange- 
ment was  made  under  the.  order  of  the  court),  the  responsibility  on  the  appeal 
bond  can  be  little  more  than  nominal.     The  state  of  the  property  affords  more 
safety  to  the  security  on  the  appeal  bond  than  if  the  property  and  money  were 

(a)  At  the  next  term  of  the  court,  on  motion  by  the  appellees,  a  peremptory  inandofMU  was  awardedt  requiring 
the  district  Judge  to  execute  the  decree  in  the  above  cause,  the  security  not  beinj?  sufficient  to  authorize  a  stay  of 
execution.  Stafford  r.  Union  Bank  of  Louisiana^*  17  How.,  875.  The  same  order,  for  the  same  reason,  was  also 
made  in  United  States  v.  Outhrle,*  17  How.,  288 
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ill  possession  of  the  appellants,  and  under  their  control  A  double  mortgage  is 
on  the  property  that  it  shall  be  faithfully  applied  to  the  payment  of  the 
decree. 

The  appeal  is  for  the  benefit  of  the  appellant.  A  decree  in  the  district  coart 
has  been  entered  against  him,  and  there  is,  in  the  custody  of  the  law,  a  saffi- 
cient  amount  of  money  and  property  to  pay  the  amount  decreed.  An  appeal 
suspends  the  payment  some  one  or  two  years,  and  as  this  is  done  for  the  benefit 
of  the  appellants  and  at  their  instance,  is  it  not  equitable  that  the  risk  should 
be  provided  for  by  them?  The  law  has  so  decided,  by  requiring  security  to  be 
given  to  the  amount  of  the  decree,  without  reference  to  the  nature  of  the  suit. 
The  provision  of  the  act  as  construed  by  this  court  is  not  a  matter  over  which 
the  court  can  exercise  a  discretion.  The  language  is  mandatory  and  must  be 
complied  with.  We  can  know  nothing  of  the  responsibility  of  the  receiver  or 
of  the  hirers  of  the  slaves,  nor  is  it  proper  that  we  should  inquire  into  their  cir- 
cumstances and  the  responsibility  of  the  sureties,  with  the  view  of  substituting 
them  for  the  security  on  the  appeal,  which  the  law  requires.  For  the  reasons 
stated  the  court  cannot  dismiss  the  appeal,  nor  award  a  procedendo.  A  more 
appropriate  remedy  would  seem  to  be  a  rule  on  tho  district  judge  to  show 
cause  vfhy  di,  ma7ida/mx(s  should  not  be  issued;  but  this  can  be  done  only  oa 
motion. 

§  1 539.  Where  a  case  is  not  properly  before  the  supreme  courts  it  is  not  proper 
to  settle^  hy  a  mere  dictum-^  an  important  naaUer  of  practice^  hy  advising  a  party 
as  to  the  proper  mode  to  he  pursued. 

Dissenting  opinion  by  Mr.  Justice  Cateon. 

The  case  was  decided  in  the  district  court  in  March  last,  and  during  the  pres- 
ent term  of  this  court,  and  an  appeal  taken  to  our  next  term ;  consequently, 
the  cause  is  not  here,  nor  have  we  any  power  to  dismiss  it.  The  motion  to  dis- 
miss must  therefore  be  overruled.  But  I  do  not  agree  to  the  opinion  expressed 
by  a  majorit}^  of  my  brother  judges,  advising  the  appellees  what  course  to  pur- 
sue against  the  district  judge :  First,  because  we  have  no  case  before  us  author- 
izing such  an  expression  of  opinion;  and  I  am  opposed  to  a  mere  dictum 
attempting  to  settle  so  grave  a  matter  of  practice.  And  secondly,  my  opinion 
is  that  the  statute  referred  to  does  not  govern  a  case  in  equity  where  property 
is  pursued  under  a  mortgage,  and  the  mortgaged  property,  at  the  complainant's 
instance,  has  been  taken  into  the  hands  of  the  court,  and  so  remains  at  the  time 
of  the  appeal.  If  the  property,  from  its  perishable  nature,  had  been  by  inter- 
locutory decree  converted  into  money,  and  this  was  in  court,  then  I  think  no 
security  to  cover  its  contingent  loss  should  be  required ;  and  here  $25,000  has 
been  earned,  previous  to  the  suit,  by  the  mortgaged  slaves,  and  is  in  court. 
That  this  mortgagor  is  stripped  of  his  property,  a,nd  cannot  give  security  for 
so  large  an  amount,  is  manifest,  and  to  construe  the  act  of  congress  as  if  this 
was  a  simple  judgment  at  law  would  operate  most  harshly. 

JEROME  V.  McCARTER. 
(21  WaUace,  17-33.    1874) 

Opinion  by  WAtiE,  C.  J. 

Statement  of  Facts. —  This  is  a  bill  filed  by  a  junior  mortgagee  of  the  Lake 
Superior  Ship-Canal,  Railroad  and  Iron  Company  against  the  company,  a  bank- 
rupt, and  its  assignees  in  bankruptcy,  for  the  foreclosure  of  his  mortgage  and  a 

sale  of  the  mortgaged  property,  subject  to  certain  prior  imcumbrances.    The 
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decree  appealed  from  ordered  the  payment  of  $1,057,686  to  the  complainant 
by  the  company  or  the  assignees,  and  in  default  of  such  payment,  the  sale  of 
the  mortgaged  property,  subject  to  an  incumbrance  thereon  of  $1,500,000  and 
upwards.  From  this  decree  both  the  company  and  the  assignees  have  ap- 
pealed. The  justice  who  granted  the  appeal  and  signed  the  citation  accepted 
the  supersedeas  bond  in  the  sum  of  $10,000.  The  appellee  now  moves  to 
increase  the  amount  of  the  bond  and  require  additional  sureties. 

§  1540.  Authority  of  a  justice  of  the  supreme  court  to  approve  a  supersedeas 
hand. 

The  twenty-second  section  of  the  judiciary  act  of  1789  provides  that  every 
justice  or  judge  signing  a  citation  or  any  writ  of  error  shall  take  good  and  suf- 
ficient security  that  the  plaintiff  shall  prosecute  his  writ  of  error  to  effect  and 
answer  all  damages  and  costs  if  he  fail  to  make  his  plea  good.  The  twenty- 
third  section  provides  that  if  the  judgment  or  decree  is  affirmed  upon  the  writ 
of  error,  the  court  shall  adjudge  and  decree  to  the  respondent  in  error  just 
damages  for  his  delay,  and  single  or  double  costs,  at  its  discretion.  1  Stats,  at 
Large,  85.  The  act  of  1803  (2  id.,  244)  provides  that  appeals  shall  be  subject 
to  the  same  rules,  regulations  and  restrictions  as  are  prescribed  in  cases  of  writs 
of  error.  ITnder  the  act  of  1789  the  amount  of  tiie  security  to  be  taken  is  left 
to  the  discretion  of  the  judge  or  justice  accepting  it.  The  statute  is  satisfied 
if,  in  his  opinion,  the  security  is  "good  and  sufficient."  Doubts  having  arisen 
as  to  the  extent  of  the  security  to  be  required  where  there  was  no  supersedeas 
or  stay  of  execution,  an  act  was  passed  directing  that  in  such  cases  the  amount 
should  be  such  as  in  the  opinion  of  the  judge  would  be  sufficient  to  answer  all 
such  costs  as  upon  the  affirmance  of  the  juc^gment  or  decree  might  be  adjudged 
or  decreed  to  the  respondent  in  error.     1  Stats,  at  Large,  404. 

§  1541.  Authorities  reviewed  as  to  the  amount  of  the  security  in  a  supersedeas 
hand. 

In  Catlett  v.  Brodie,  9  Wheat.,  553,  decided  in  1824,  this  court  held  that,  in 
cases  where  the  writ  of  error  operated  as  a  supersedeas^  the  security  oiight  to  be 
sufficient  to  secure  the  whole  amount  of  the  judgment.  Mr.  Justice  Story,  in 
delivering  the  opinion  of  the  court,  said :  "  It  has  been  supposed  at  the  argu- 
ment that  the  act  meant  only  to  provide  for  such  damages  and  costs  as  the  court 
should  adjudge  for  the  delay.  But  our  opinion  is  that  this  is  not  the  true  inter- 
pretation of  the  language.  The  word  '  damages '  is  here  used,  not  as  descriptive 
of  the  nature  of  the  claim  upon  which  the  original  judgment  is  founded,  but 
as  descriptive  of  the  indemnity  which  the  defendant  is  entitled  to  if  the  judg- 
ment is  affirmed.  Whatever  losses  he  may  sustain  by  the  judgment's  not  being 
satisfied  and  paid  after  the  affirmance,  these  are  the  damages  which  he  has  sus- 
tained and  for  which  the  bond  ought  to  give  good  and  sufficient  security."  Ac- 
cordingly it  was  ordered  that  the  suit  stand  dismissed  unless  security  should  be  ' 
given  to  an  amount  sufficient  to  secure  the  whole  judgment.  That  was  a  judg- 
ment in  an  action  at  law  for  the  recovery  of  money  not  otherwise  secured,  and  the 
decision  established  a  rule  of  practice  for  that  class  of  cases.  Afterwards,  in  Staf- 
ford V.  Union  Bank,  16  How.,  139,  decided  in  1853,  the  court  with  one  dissenting 
judge  held  that  a  supersedeas  which  had  been  allowed  upon  an  appeal  from  a  de- 
cree for  the  foreclosure  of  a  mortgage  on  slaves  should  be  vacated  unless  a  bond 
was  given  which  would  secure  the  payment  of  the  decree.  Mr.  Justice  McLean, 
who  delivered  the  opinion  of  the  court,  after  referring  to  the  case  of  Catlett  v. 
Brodie,  said :  "  If  this  construction  of  the  statute  be  adhered  to,  the  amount  of 
the  bond  given  on  the  appeal  must  be  the  amount  of  the  judgment  or  decree. 
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There  is  no  discretion  to  be  exercised  by  the  judge  taking  the  bond  where  the 
appeal  or  writ  of  error  is  to  operate  as  a  supersedeas.''^  Thus  the  rule  which 
had  been  adopted  in  respect  to  judgments  at  law  was  extended  to  decrees  in 
chancery.  It  was  a  rule  controlling  to  some  extent  the  discretion  of  the  judge 
in  such  cases,  and  to  be  observed  so  long  as  it  continued  in  force. 

§  1542.  Rules  of  ilie  supreme  court  as  to  the  amount  of  stipersedeas  bond. 

It  did  continue  until  the  case  of  Rubber  Company  v.  Groodyear,  6  Wall.,  156, 
decided  in  1867,  and  the  adoption  at  the  same  time  by  the  court  of  the  present 
'  rule  twenty-nine.  That  rule  provides  that  where  the  judgment  or  decree  is  for 
the  recovery  of  money  not  otherwise  secured,  the  security  must  be  for  the  whole 
amount  of  the  judgment  or  decree,  including  just  damages  for  delay  and  costs 
and  interest  on  the  appeal;  but  in  all  cases  where  the  property  in  controversy 
necessarily  follows  the  event  of  the  suit,  as  in  real  actions,  replevin  and  in  suits 
on  mortgages;  or  where  the  property  is  in  the  custody  of  the  marshal  under 
admiralty  process,  as  in  case  of  capture  or  seizure;  or  where  the  proceeds  thereof, 
or  a  bond  for  the  value  thereof,  is  in  the  custody  of  the  court,  indemnity  in  all 
such  cases  is  only  required  in  an  amount  sufficient  to  secure  the  sum  recovered 
for  the  use  and  detention  of  the  property,  and  the  costs  of  the  suit,  and  just 
damages  for  the  delay  and  costs  and  interest  on  the  appeal.  Such  was  the  es- 
tablished rule  of  practice  under  the  act  when  the  bond  now  in  question  was 
taken.  To  some  extent  the  old  practice  had  been  changed.  The  act  itself  re- 
mained the  same,  but  experience  had  shown  that  the  rules  which  had  been 
adopted  to  give  it  effect  were  not  suited  to  all  the  cases  arising  under  it,  and 
the  new  rule  was  made  for  the  better  adaptation  of  the  practice  to  the  protec- 
tion of  the  rights  of  litigants. 

§  1 543.  Where  a  justice  of  the  supreme  court  takes  security  for  a  supersedeas^ 
the  amount  will  not  he  increased  urdess  there  be  a  change  of  circumstances. 

This  is  a  suit  on  a  mortgage,  and,  therefore,  under  this  rule,  a  case  in  which 
the  judge  who  signs  the  citation  is  called  upon  to  determine  what  amount  of 
security  will  be  sufficient  to  secure  the  amount  to  be  recovered  for  the  use  and 
detention  of  the  property,  and  the  costs  of  the  suit,  and  just  damages  for  the 
delay  and  costs  and  interest  on  the  appeal.  All  this,  by  the  rule,  is  left  to  his 
discretion.  In  Black  v,  Zacharie,  3  How.,  495,  it  was  held  that  in  such  a  case 
the  justice  taking  the  security  was  the  sole  and  exclusive  judge  of  what  it 
should  be.  Since  then,  in  Kubber  Company  v.  Goodyear,  supra^  and  French 
V.  Shoemaker,  12  How.,  99,  remarks  have  been  made  by  judges  announcing  the 
opinion  of  the  court,  which,  if  considered  by  themselves,  would  seem  to  indi- 
cate that  this  discretion  could  be  controlled  here  upon  an  appropriate  niotion. 
The  precise  point  involved  in  this  case  was  not,  however,  before  the  court  for 
consideration  in  either  of  those,  and  we  think  was  not  decided.  We  all  agree 
that  if,  after  the  security  has  been  accepted,  the  circumstances  of  the  case,  or 
of  the  parties,  or  of  the  sureties  upon  the  bond  have  changed,  so  that  security 
which,  at  the  time  it  was  taken,  was  "  good  and  sufficient,"  does  not  continue 
to  be  so,  this  court  may,  upon  a  proper  application,  so  adjudge  and  order  as 
justice  may  require.  But  upon  facts  existing  at  the  time  the  security  was  accepted, 
the  action  of  the  justice  within  the  statute  and  within  the  rules  of  practice  adopted 
for  his  guidance  is  final.  And  we  will  presume  that  when  he  acted  every  fact 
was  presented  to  him  that  could  have  been.  So,  while  we  agree  that  in  a 
proper  case,  after  an  appeal  or  writ  of  error  taken  here,  this  court  may  inter- 
fere and  require  additional  security  upon  a  supersedeas^  it  will  not  attempt  to 
direct  or  control  the  discretion  of  a  judge  or  justice  in  respect  to  a  case  as  it 
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existed  when  be  was  called  upon  to  act,  except  by  tbe  establisbment  of  rules 
of  practice.  If  we  can  be  called  upon  to  inquire  into  the  action  of  the  justice 
in  respect  to  the  amount  of  the  security  required,  we  may  as  to  the  pecuniary 
responsibility  of  the  sureties  at  the  time  they  were  accepted. 

§  1 544.  A  mpevBedeaa  hond  does  7wt  secure  accumulations  of  interest 

We  understand  the  counsel  for  the  appellee  to  contend,  however,  that  in  this 
case  the  justice  did  not  act  within  the  established  rule,  and  that  on  this  account 
we  may  review  his  action.  The  claim  is,  that  the  rule  requires  indemnity  for 
interest  upon  the  appeal,  and  this  is  construed  to  mean  that  the  security  must 
be  such  as  to  secure  the  payment  of  all  the  accumulation  of  interest  upon  the 
mortgage  indebtedness  pending  the  appeal  and  supe7*sedeas.  This  we  think  is 
not  the  requirement  of  the  rule.  The  object  is  to  provide  indemnity  for  loss 
by  the  accumulation  of  interest  consequent  upon  the  appeal,  not  for  the  pay- 
ment of  the  interest.  What  the  loss  is  likely  to  be  depends  upon  the  facts. 
As  to  this  the  justice,  after  consideration  of  the  case,  must  determine.  In  this 
case  there  can  be  no  loss  to  the  appellee  if,  as  is  contended  by  the  appellants, 
the  value  of  the  mortgage  security  is  sufficient  to  pay  all  the  incumbrances, 
with  accruing  interest,  when  a  decree  of  affirmance  shall  be  rendered  upon  the 
appeal.  Neither  can  there  be  if,  as  is  contended  by  the  appellee,  the  value  of 
the  property  is  much* less  than  the  amount  of  the  prior  incumbrances.  If,  upon 
the  case  made  by  him,  the  property  depreciates  in  value  during  the  continuance 
of  the  appeal,  he  will  suffer  no  loss,  because  if  sold  now,  upon  his  theory,  he 
would  receive  nothing.  Not  being  worth  as  much  as  the  amount  Ot  the  prior 
incumbrances,  it  is  not  to  be  supposed  that  a  purchaser  can  be  found  to  take  it 
at  a  price  that  would  yield  anything  to  apply  on  his  debt.  The  appellee  may 
lose  the  opportunity  of  bidding  in  the  property  at  a  reduced  price  and  specu- 
lating upon  its  rise,  but  the  loss  of  such  profits  is  not  recognized  by  the  court 
as  legitimate  "  damages  for  the  delay."  In  either  view  of  the  case,  therefore, 
a  judge  would  be  justified  in  accepting  a  bond  for  a  comparatively  small  amount. 

§  1545.  The  supersedeas  bond  need  not  be  for  so  large  an  amount  as  to  cover 
accumulations  of  interest^  where  the  appellant  is  a  bankrupt 

There  is  another  consideration  which  will  justify  the  action  of  the  judge 
nnder  the  rule.  As  has  been  seen,  the  suit  is  brought  for  the  foreclosure  of  a 
mortgage.  The  debtor  is  Vj  bankrupt  corporation.  Its  whole  property,  includ- 
ing its  corporate  franchises,  has  passed  to  its  assignees  in  bankruptcy.  It  is  in 
no  condition  to  accumulate  property  which  can  be  subjected  to  the  payment  of 
its  debts.  It  is,  to  all  intents  and  purposes,  dead.  No  damage  can  result, 
therefore,  from  the  appeal  by  reason  of  the  delay  in  obtaining  an  execution 
against  the  company  under  the  provisions  of  rule  92,  regulating  the  practice 
in  courts  of  Equity,  for  the  collection  of  any  balance  that  may  remain  due  to 
the  complainant  upon  the  mortgage  debt  after  the  security  is  exhausted.  If  the 
company  were  not  in  bankruptcy  the  pendency  of  this  suit  would  not  prevent 
an  action  at  law  to  recover  the  debt  from  other  property  pending  the  appeal. 
For  these  reasons  a  judge,  in  the  exercise  of  a  reasonable  discretion,  might 
properly  accept  security  less  than  would  be  sufficient  to  insure  the  payment  of 
accumulating  interest,  even  upon  an  appeal  by  the  corporation  itself.  But  it  is 
apparent  that  the  corporation  is  only  a  nominal  party  to  this  appeal.  The  real 
parties  in  interest  are  the  assignees.  The  complainant  is  a  creditor  of  the 
estate.  Upon  proofs  of  his  claim  he  will  be  entitled  to  receive  his  dividend 
with  the  other  creditors.  The  accumulated  interest  will  participate  in  this 
dividend  as  well  as  the  principal  of  his  debt.     He  has,  therefore,  without  any 
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further  security,  all  the  indemnity  which  the  assignees  can  give  him  without 
they  or  their  sureties  assume  personal  responsibility. 

AH  these  facts  were  proper  for  the  consideration  of  the  judge  when  he  de- 
termined upon  the  amount  of  security  necessary  to  indemnify  the  appellee 
against  loss  by  the  appeal.    We  think,  therefore,  upon  the  case  made,  the  action 

of  the  justice  approving  the  bond  is  conclusive. 

Motion  denied. 

UNITED  STATES  EX  REL.  DAY  v,  MAYOR,  ETC.,  OF  THE  CITY  OF  NEW  ORLEANS. 
(Circuit  Court  for  Louisiana:  8  Federal  Reporter,  11^-114.    1881.) 

§  1546.  The  amount  of  a  supersedeas  hond  is  within  the  sound  discretion  of 
the  court. 

Opinion  by  Pardee,  C.  J. 

There  is  no  doubt  of  the  right  to  the  writ  of  error  in  those  cases  where  the 
amount  of  the  judgment  to  be  paid  by  taxation  exceeds  $5,000,  exclusive  of 
costs.  Counsel  concede  the  right  to  a  supersedeas^  and  only  differ  as  to  the 
amount  of  the  bond  to  be  required.  The  amount  of  the  bond  is  to  be  determined 
by  the  court  allowing  the  supersedeas^  in  its  sound  discretion,  under  the  laws 
and  the  rules  of  the  supreme  court.  Rule  29  of  the  general  rules  of  the  su- 
preme court  seems  to  be  the  only  rule  attempting  to  guide  the  court  in  fixing 
the  amount  of  the  bond.  This  rule  provides  for  the  following  conditions: 
(1)  Where  the  judgment  or  decree  is  for  the  recovery  of  money  not  otherwise 
secured;  (2)  where  the  property  in  controversy  necessaril}'^  follows  the  event  of 
the  suit;  (3)  where  the  property  is  in  the  custody  of  the  marshal  under  process; 
(4)  where  the  proceeds,  or  a  bond  for  the  value  thereof,  is  in  the  control  or 
custody  of  the  court. 

§  1547.  Rule  governing  amouTvt  ofhondsfor  supersedeas  hi  mandamvs  cases. 

The  cases  under  consideration  come  under  none  of  these  conditions.  The 
judgments  sought  to  be  stayed  are  not  for  money  or  property,  but  to  direct  the 
performance  of  a  ministerial  act,  to  wit,  the  levy  of  taxation,  looking  to 
the  payment  of  a'  specific  sum  of  money.  The  defendants  in  the  judgments 
are  municipal  officers,  having  little  or  no  pecuniary  interest  in  the  matter. 
They  have  a  right  to  their  writ  of  error;  and  for  a  supersedeas  to  require  of 
them  a  bond  for  the  whole  amount  of  the  original  judgment,  including  "  first 
damages  for  delay,"  and  costs  and  interest  on  the  appeal,  would  be  a  great 
hardship,  which  this  court  will  not  exact  unless  the  law  and  duty  clearly  re- 
quire it.  The  object  of  the  bond  is  to  secure  the  defendant  in  error  against 
damages  from  delay,  and  costs  in  prosecuting  the  writ.  So,  under  rule  29, 
when  the  property  is  supposed  to  be  secure,  as  where  it  necessarily  follows  the 
event  of  the  suit,  or  is  in  the  custody  of  the  court,  a  bond  is  only  to  be  required 
in  an  amount  sufficient  to  secure  the  sum  recovered  for  the  use  and  detention 
of  the  property,  and  the  costs  of  the  suit  and  just  damages  for  delay,  and  costs 
and  interest  on  the  appeal.  From  the  terms  of  the  judgments  sought  to  be 
stayed,  it  would  seem  that  the  amount  of  the  judgments,  costs  accrued,  and  in- 
terest to  accrue,  are  secured  by  all  the  taxable  property  in  the  city  of  New 
Orleans,  and  would  need  no  further  security.  This  view,  in  a  similar  case,  ap- 
pears to  have  been  taken  by  Mr.  Justice  Miller  and  Judge  Treat,  in  the  eighth 
circuit,  eastern  district  of  Missouri.  See  case  of  Fourth  Nat.  Bank  v.  Franklin 
County,  10  Cent.  Law  J.,  193. 

If  this  be  the  case,  only  the  costs  incurred  in  the  prosecution  of  the  writ,  and 
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just  damages  for  delay,  need  to  be  secured  by  the  supersedeas  bond.  Indeed, 
so  far  as  costs  are  concerned,  the  plaintiff  in  error  will  have  to  pay  for  his 
record,  and  give  other  stipulation  for  costs  in  the  supreme  Court.  See  General 
Rules,  Xo.  10.  The  general  damages  for  the  delay  in  the  payment  of  money 
is  the  interest  allowed  by  law,  and  this  seems  to  be  provided  for  and  secured 
with  the  main  judgment.  Now,  what  are  the  special  damages?  Section  1010 
of  the* Revised  Statutes  reads:  "Where,  upon  a  writ  of  error,  judgment  is 
affirmed  in  the  supreme  court  or  a  circuit  court,  the  court  shall  adjudge  to  the 
respondent  in  error  just  damages  for  his  delay,  and  single  or  double  costs,  at 
its  discretion." 

Section  2  of  rule  23  reads:  "In  all  cases  where  a  writ  of  error  shall  delay 
the  proceedings  on  the  judgment  of  the  inferior  court,  and  shall  appear  to  have 
been  sued  out  merely  for  delay,  damages  at  the  rate  of  ten  per  cent.,  in  addi- 
tion to  interest,  shall  be  awarded  upon  the  amount  of  the  judgment." 

It  seems  very  doubtful  to  me  if,  under  the  above  rule,  any  damages  may  be 
awarded  by  the  supreme  court  in  any  case  where  there  is  no  direct  appeal  from 
a  money  judgment.  Under  a  similar  rule  in  the  state  of  Louisiana  (C.  P.,  907), 
it  has  been  always  held  that  no  damages  could  be  awarded  except  on  moneyed 
judgments.  19  Ann.  Rep.,  327;  13  Ann.  Rep.,  365.  No  adjudicated  cases 
under  the  federal  rule  have  come  under  my  notice;  and  at  all  events,  in  these 
cases  under  consideration,  if  defendants  in  error  are  secured  for  costs  and  these 
possible  special  damages,  they  are  entirely  secure,  and  have  no  cause  to  com- 
plain. One  hundred  and  fifty  dollars  will  secure  the  costs  —  double  costs,  if 
adjudged.  Ten  per  cent,  on  the  amount  of  the  original  judgment  will  secum 
all  damages  awarded  for  a  frivolous  appeal.  Any  bond  required  for  a  larger 
amount  would  be  an  unnecessary  hardship  for  the  city,  and  without  benefit  to 
the  defendants  in  error,  save  in  a  way  scarcely  legitimate  —  that  of  deterring 
the  city  from  seeking  a  higher  court.  In  addition  to  all  this,  counsel  for  the 
plaintiffs  in  error  admits  that  the  supreme  court  may  at  once,  on  filing  the 
record,  pass  on  the  question  and  rectify  what  is  hero  ordered  amiss. 

§  1548.  Amount  of  hondjixed. 

Let  the  bonds  in  the  cases  of  mandamus  against  the  city  of  New  Orleans, 
wherein  the  matter  in  dispute  exceeds  the  sum  of  $5,000,  exclusive  of  costs, 
and  wherein  writs  of  error  are  applied  for  and  a  supersedeas  asked,  be  fixed  at 
the  sum  of  $150,  plus  ten  per  cent,  of  the  amount  of  the  judgment  or  judg- 
ments sought  to  be  stayed.  Where  no  supersedeas  is  asked,  let  the  bond  be  in 
the  sum  of  $150. 

BUTCHERS'  ASSOCIATION  v.  SLAUGHTER  HOUSE  COMPANY. 
(Circuit  Court  for  Louisiana:  1  Woods,  50-55.    1870.) 

Opinion  by  Bradley,  Circuit  Justice. 

Statement  of  Facts. —  In  these  cases  writs  of  error  were  allowed,  and  bonds 
to  prosecute  and  to  answer  all  damages  and  costs  were  taken  within  ten 'days 
from  the  rendering  of  the  decrees  in  the  state  court,  to  which  the  writs  were 
directed.  The  bonds  were  required  in  such  amounts  respectively  as  then  ap- 
peared to  me  sufficient,  being  the  same  as  required  on  appeal  from  the  state 
district  to  the  state  supreme  court.  Affidavits  have  since  been  laid  before  me, 
for  the  purpose  of  showing  that  the  amount  of  the  bonds  is  not  sufficient  as 
security  for  the  damages  which  the  defendants  in  error  will  sustain  if  the  writs 
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are  to  be  deemed  a  supersedeas  of  the  decrees  and  executions  thereon,  and  if 
the  decrees  should  be  affirmed. 

In  the  private  suits  the  decrees  are  not  for  sums  of  money,  except  as  to  costs ; 
but  in  the  suits  of  defendants  in  error,  they  are  for  perpetual  injunctions 
against  tbe  plaintiffs  in  error,  to  restrain  them  from  violating  the  exclusive 
right  granted  to  the  defendants  of  having  cattle  landings,  live  stock  depots  and 
slaughter  houses  in  New  Orleans.  In  the  suits  of  the  plaintiffs  in  error,  the 
decrees  are  for  the  dismissal  of  the  petitions,  and  a  dissolution  of  the  injunc- 
tion obtained  by  the  plaintiffs.  If  these  decrees  should  severally  be  affirmed, 
there  would  still  be  no  decree  against  the  plaintiffs  in  error  for  the  payment  of 
any  money,  other  than  the  costs;  but  only  for  the  perpetuity  of  the  injunc- 
tions of  the  defendants  and  the  dissolution  of  the  injunctions  of  tbe  plaintiffs. 

But  the  defendants  in  error  insist  that  they  will,  in  the  meantime,  sustaia 
damage  by  the  suspension  of  their  injunctions  if  they  are  suspended  by  the 
writs  of  error,  and  by  the  continuance  of  the  plaintiffs'  injunctions,  if  they  are 
continued  by  the  writ  of  error,  and  that  this  damage  will  be  largely  in  excess 
of  the  bonds  taken  on  allowing  the  writs  of  error.  I  do  not  see  any  evidence 
that  this  effect  will  follow  in  any  case  but  that  of  the  Live  Stock  Dealers  and 
Butchers'  Association  against  the  Crescent  City  Live  Stock  Landing  and  Slaugh- 
ter House  Company.  In  this  case  it  does  appear  that  the  probable  emolu- 
ments and  fees  which  will  accumulate  and  become  due  from  the  plaintiffs  to 
the  defendants  in  error  during  the  pending  of  the  appeal  will  largely  ex- 
ceed the  amount  of  the  bond  taken.  The  bond  is  in  the  penalty  of  $10,000, 
and  the  fees  will  probably  accumulate  in  one  year  to  the  amount  of  over 
$60,000.  ^But  have  I  any  right  to  demand  a  bond  sufficient  to  guaranty  the 
payment  of  this  accumulation  of  fees?  At  first  I  supposed  I  had  such  a  right; 
and  I  purposed  requiring  a  bond  to  be  given  to  the  amount  of  $100,000.  But 
on  a  more  careful  examination  of  the  cases,  particularly  of  the  case  of  Roberts 
V.  Cooper,  19  How.,  379, 1  am  satisfied  that  it  would  not  be  competent  for 
me  to  do  so.  In  that  case  a  plaintiff  in  ejectment  recovered  the  land  and  nom- 
inal damages.  The  defendant  brought  a  writ  of  error  and  gave  a  bond  of  only 
$1,000,  being  all  that  the  judge  required.  An  affidavit  being  presented  to  the 
cou?t,  showing  that,  by  being  k-^pt  out  of  possession  pending  the  writ  of  error, 
the  plaintiff  would  suffer  $25,000  damages,  the  court  refused  to  order  an  in- 
crease of  the  bond,  holding  that  the  case  was  not  provided  for  by  any  legisla- 
tion of  congress. 

§  1549.    When  a  writ  of  error  is  applied  for  and  allowed^  the  jurisdiction  of 
the  supreme  court  attaches:^  and  thai  of  a  judge  at  chambers  is  superseded. 

On  further  examination,  I  am  not  entirely  satisfied  that  I  could  now  order 
an  additional  bond,  if  one  were  proper  to  be  demanded.  The  language  of  sev- 
eral of  the  cases  seems  to  imply  that  as  soon  as  the  writ  of  error  or  appeal  is 
allowed,  the  jurisdiction  of  the  supreme  court  attaches  to  the  case,  and  super- 
sedes the  further  action  of  the  judge  at  chambers.  In  the  Rubber  Company  v. 
Goodyear,  6  Wall.,  156,  the  court  says:  *>  In  equity  cases  the  appellate  jurisdic- 
tion of  this  court  attaches  upon  the  allowance  of  the  appeal."  And  again : 
*'  The  question  of  sufficiency  (of  the  bond)  must  be  determined  in  the  first  in- 
stance by  the  judge  who  signs  the  citation,  but  after  the  allowance  of  the 
appeal,  this  question,  as  well  as  every  other  in  the  cause,  becomes  cognizable 
here."  I  am  referred  to  one  case,  that  of  Black  v.  Zacharie,  8  How.,  493,  in 
which  the  circuit  court  for  the  district  of  Louisiana  annulled  their  order  for  a 
supersedeas  on  account  of  the  insufficiency  of  the  bond.    In  the  cases  before 
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me,  I  have  made  no  ©rder  for  a  supersedeas^  but  have  left  the  cases  to  the  legal 
eflfect  of  the  several  writs  of  error  allowed,  having  simply  approved  the  sev- 
eral bonds  which  were  tendered  in  the  cases.  That  approval  undoubtedly  im- 
ports that  the  bonds  are  sufficient  for  a  supersedeas  of  further  proceeding  under 
the  decrees,  so  far  as  a  writ  of  error  can  legally  operate  as  such,  and  to  that 
extent  it  was  ray  intention  that  they  should  operate. 

§  1 9  50.  Appeals  and  writs  of  error  to  the  supreme  court  of  the  United  States 
operate  as  a  supersedeas  as  soon  as  proper  security  is  given. 

The  question  as  to  what  is  the  legal  eflfect  of  writs  of  error  on  subsequent 
proceedings  in  these  cases,  it  is  not  necessary  for  rae  to  decide.  The  suits  are 
really  suits  in  equity,  the  relief  sought  being  an  injunction,  which  is  purely 
equitable  relief.  In  England  appeals  from  decrees  in  equity  do  not  suspend 
proceedings  in  the  court  below,  nor  the  operation  of  the  orders  or  decrees  ap- 
pealed from,  unless,  on  special  application,  an  order  to  that  effect  be  made, 
either  by  the  court  appealed  from  or  the  court  appealed  to.  But  the  reason  for 
this  rule  seems  to  be  that  appeals  are  allowed  there  from  interlocutory  as  well 
as  final  orders  and  decrees ;  and  if  every  appeal  had  the  eflfect  of  suspending 
further  proceedings,  no  case  would  ever  be  determined  except  by  consent  of 
parties.  The  Warden  v,  Morris,  9  Ves.  Jr.,  316;  Huguenin  v.  Basely,  15  id., 
184;  Waldo  v.  Caley,  16  id.,  206.  And  it  seems  to  be  the  settled  understand- 
ing of  the  courts  of  the  United  States,  in  which  and  to  which  appeals  are  only 
allowed  from  final  decrees,  that  an  appeal,  as  well  as  a  writ  of  error,  operates 
as  a  supersedeas^  if  taken  within  the  proper  time  and  with  an  oflfer  of  the 
requisite  security.  "  The  act  of  1803,"  says  Mr.  Justice  McLean,  in  Stafford 
V.  The  Union  Bank  of  Louisiana,  16  How.,  139,  "places  appeals  itf  chancery 
on  the  same  footing  as  writs  of  error.  And  in  the  case  of  Catlett  v.  Brodie,  9 
Wheat.,  553,  this  court  held  that  security  must  be  given  on  a  writ  of  error  to 
operate  as  a  supersedeas  for  the  amouut  of  the  judgment."  And  again,  "  there 
is  no  discretion  to  be  exercised  by  the  judge  taking  the  bond  when  the  appeal 
or  writ  of  error  is  to  operate  as  a  supersedeas.  This  rule  was  established  in 
1817,  and  has  been  adhered  to  ever  since."  Id.,  140.  In  the  Kubber  Company 
V.  Goodyear,  6  Wall.,  156,  the  court  say :  "  What  is  necessary  is  that  it  [the  se- 
curity] be  suflicient,  and  when  it  is  desired  to  make  the  appeal  a  supersedeas^ 
that  it  be  given  within  ten  days  of  rendering  the  decree." 

But  suppose  it  to  be  granted  that  an  appeal,  properly  allowed,  is  a  suspen- 
sion in  equity  cases  as  well  as  in  cases  of  law ;  of  what  is  it  a  supersedeas  f 
Does  it  supersede  the  decree?  Will  a  defendant,  after  appealing  from  a  de- 
cree for  specific  performance  requiring  him  to  execute  a  deed,,  be  amenable  to 
an  attachment  if  be  neglects  to  execute  such  deed'^  It  would  seem  to  be  the 
logical  consequence  that  the  whole  effect  of  the  decree  is  suspended,  and  that 
without  some  special  order  to  the  contrary  (which  it  seems  can  only  be  made 
by  the  appellate  court),  things  must  remain  in  statu  quo  ante  decretum  until  the 
appeal  is  determined.  But  on  this  subject  parties  must  take  the  law  at  their 
peril,  as  I  cannot,  sitting  here,  make  any  judicial  determination  which  will 
bind  them. 

The  result  simply  is  that  I  must,  under  the  circumstances,  decline  to  take 

any  further  action  with  regard  to  the  securities. 

1085 


§1551.  APPKAT*S  AND  WRIT3  OF  ERROR. 

DRAPER  V.  DAVIS. 
(12  Otto,  370-372.     1880.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  The  final  decree  in  this  cause  was  rendered  April  30, 
1878.  An  order  was  entered  May  7th,  on  the  minutes  of  the  court  below,  sit- 
ting in  general  term,  allowing  an  appeal  to  this  court,  but  no  security  was  then 
taken,  either  for  costs  or  to  obtain  a  supersedeas.  On  the  29th  of  June,  being* 
the  sixtieth  day  after  the  rendition  of  the  decree,  a  bond  with  sureties  in  the 
penal  sum  of  $1,000,  conditioned  according  to  law  for  a  supersedeas^  was  ap- 
proved by  one  of  the  justices  of  the  court  below,  and  filed  with  the  clerk. 
There  is  no  allegation  that  the  approval  of  this  bond  was  procured  by  fraud. 
On  the  same  day  the  same  justice  signed  a  citation,  which  was  served  July  8th. 
The  taking  of  this  security  was  not  the  act  of  the  court,  but  of  the  justice. 
On  the  20th  day  of  that  month,  the  same  justice  being  satisfied  that  the 
bond  he  had  taken  and  approved  was  "  insufficient  and  inadequate  security,'* 
**  ordered  that  the  appellant,  within  twenty  days,  .  .  .  file  an  additional 
bond  in  the  penalty  of  $3,000,  with  good  and  sufficient  surety  to  be  duly  ap- 
proved, and  upon  such  notice  as  is  required  under  rule  1 16  of  this  [the  supreme 
court  of  the  district]  court."  AVithin  the  time  required  by  this  order,  the  ap- 
pellant presented  to  the  justice  for  approval,  an  additional  bond  for  the  pre- 
scribed amount;  but  it  does  not  appear  that  it  was  ever  accepted.  The 
appellant  fearing,  as  he  alleges,  that  the  court  below  will  proceed  to  carry 
its  decree 4nto  eifect  pending  this  appeal,  now  asks  that  a  writ  of  supersedeas 
may  issue  to  stay  any  such  proceeding. 

§  1 551,  When  a  justice  of  tfve  lower  court  has  granted  an  appeal^  taken  a  bond 
and  issued  a  citation^  lie  has  exhausted  his  poioers. 

When  the  original  bond  of  $1,000  was  accepted  by  the  justice  and  the  cita- 
tion signed,  an  appeal  was  allowed  and  security  taken,  which  operated  as  a 
supersedeas.  That  transferred  the  jurisdiction  of  the  suit  appealed  to  this 
court.  As  this  allowance  was  the  act  of  the  justice  of  the  court  and  not  of 
the  court  itself,  no  such  question  is  presented  as  was  decided  in  Goddard  v. 
Ordway,  101  U.  S.,  745,  where  we  held  that  if  the  allowance  was  the  judicial 
act  of  the  court  in  term  time,  it  might,  like  any  other  order  in  the  suit,  be  set 
aside  on  proper  showing  during  the  term.  The  power  of  the  justice  over  the 
appeal  and  the  security,  in  the  absence  of  fraud,  was  exhausted  when  he  took 
the  security  and  signed  the  citation.  From  that  time  the  control  of  the  super- 
sedeas as  well  as  the  appeal  was  transferred  to  this  court,  and  even  here,  as  w© 
held  in  Jerome  v.  McCarter,  21  Wall.,  17,  in  the  absence  of  fraud,  the  action  of 
the  justice  or  judge  in  accepting  the  security,  within  the  statute  and  within 
our  rules  adopted  for  his  guidance,  was  final,  so  far  as  it  depended  on  facts  ex- 
isting at  the  time  the  security  was  accepted.  It  follows  that  the  supersedeas^ 
which  resulted  from  the  taking  of  the  security  on  the  29th  of  June,  is  still  in 
force  and  has  never  been  vacated.  Consequently  the  court  below  is  without 
power  at  this  time  to  proceed  with  the  execution  of  the  decree  appealed  from^ 
and  we  will  presume  that  upon  an  intimation  of  that  kind  from  us  it  will  not 
attempt  to  do  so.  Should  an  application  be  made  to  us  to  increase  the  security 
on  the  ground  of  a  change  "  in  the  circumstances  of  the  case,  or  of  the  parties, 
or  of  the  sureties  on  the  bond,"  "  so  that  security  which  was  good  and  sufficient " 
at  the  time  it  was  taken  "does  not  continue  to  be  so"  (Jerome  v,  McCarter, 
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supra)^  or  to  set  aside  the  bond  which  was  accepted  on  the  ground  that  its  ac- 
ceptance was  procured  by  fraud  (Kailroad  Company  v.  Schutte,  100  U.  S.,  644), 
we  can  then  determine  whether  the  supersedeas  now  in  force  shall  be  vacated ; 
but  on  the  case  as  it  now  stands  we  think  the  court  below  is  without  power  to 
proceed  in  the  execution  of  the  decree  which  has  been  appealed  from. 
Motion  denied,  without  prejudice  to  its  renewal,  should  it  be  necessary. 

WILLIAMS  V.  CLAFLIN. 
(13  Otto,  758,  754.     I860.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  South  Carolina. 

§  1552.  A  new  hand  wiU  be  required  in  case  of  change  of  circumstances. 

Opinion  by  WArrE,  C.  J. 

In  Jerome  v.  McCarter,  21  Wall.,  17,  we  said  that  if,  after  security  on  an 
appeal  which  operated  as  a  supersedeas  had  been  accepted,  the  circumstances  of 
tbe  case,  or  of  the  parties,  or  of  the  sureties  on  the  bond,  had  changed,  so  that 
the  security,  which  at  the  time  it  was  taken  was  sufficient,  did  not  continue  to 
be  so,  we  might,  on  proper  application,  so  adjudge  and  order  as  justice  should 
require.  The  present  appellants  are  interested  only  in  preserving  their  security 
for  a  debt  of  the  railroad  company  amounting,  when  the  decree  was  rendered, 
to  about  $152,000.  When  they  took  their  appeal,  execution  of  the  whole  decree 
had  been  stayed  by  another  appeal  of  the  present  appellees,  who  were  the  com- 
plainants below.  Consequently  the  amount  of  security  to  be  given  then  by 
these  appellants  was  a  matter  of  but  little  importance  comparatively.  The 
other  appeal  has  been  dismissed,  and  in  this  way  the  circumstances  of  the  case 
are  materially  changed.  It  is  easy  to  see  that  what  was  sufficient  security  on 
this  ap}ieal  when  taken  is  probably  not  so  now.  The  bonds  secured  by  the 
mortgage  according  to  the  decree  amount  to  several  millions  of  dollars,  and  the 
value  of  the  security  is  necessarily  subject  to  the  fluctuations  of  trade.  The 
appellants  are  to  a  considerable  extent  interested  in  the  same  bonds,  but  if  their 
debt  is  paid  in  full  they  cannot  complain  at  the  execution  of  the  decree. 

Tbe  supersedeas  herein  will  be  so  far  modified  as  to  allow  a  sale  of  the  mort- 
gaged property  to  be  made  under  the  decree,  but  the  court  below  will  retain  in 
its  registry,  subject  to  the  order  of  this  court  until  the  final  determination  of 
the  present  appeal,  so  much  of  the  proceeds  as  shall  be  sufficient  to  satisfy  and 
discharge  any  balance  that  may  remain  of  the  debt  due  these  appellants,  after 
tbe  proportionate  share  they  receive  under  the  decree  upon  the  bonds  and  coupons 
held  by  them  as  collateral  shall  have  been  applied  thereon ;  and  it  is  so  ordered. 

§  1553.  In  /B^eneral. —  When  the  statute  has  been  complied  with,  an  appeal  operates  as  a 
supersedeas  without  any  order  to  that  effect.     Arnold  v.  Frost,*  9  Ben.,  267.    See  §  1481. 

§  1554.  A  writ  of  error  from  the  supreme  court  to  the  supreme  court  of  a  territory  wiU 
not  operate  as  a  supersedeas  when  the  steps  necessary  to  make  it  such  under  the  local  law 
have  not  been  taken.     Sheppard  v.  Wilson,  6  How.,  277. 

§  1555.  The  mere  filing  of  an  undertaking  by  the  plaintiff  in  error,  without  commencing 
any  other  proceedings  in  error,  is  not,  in  itself,  sufficient  to  give  a  stay  of  proceedings  or  act 
as  a  supersedeas.    Glafcke  v.  O'Brien,*  1  Wyom.  Ty.,  316. 

§  1556.  Parties  who  prosecute  an  appeal  from  a  decree  without  giving  a  supersedeas  bond 
cannot  complain  if  the  decree  is  carried  out  pending  the  appeal,  even  though  to  their  injury. 
Sout«r  r.  La  Crosse  Railroad,  1  Woolw.,  85. 

§  1557.  An  appeal  which  does  not  operate  as  a  supersedeas  will  not  prevent  the  appellee 
from  maintaining  an  action  on  tlie  appellant's  undertaking  on  an  attachment  in  the  action  in 
the  court  below.    Bing  Gee  v.  Ah  Jim,  7  Saw.,  118. 

%  1558.  Time. —  If  an  appellant  or  plaintiff  in  error  desires  a  stay  of  execution,  he  must 
comply  with  the  requirements  of  the  statute  within  the  ten  days.     Although  the  courts  have 
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sometimes  enlarged  the  time  before  the  expiration  of  the  ten  days,  if  the  party  permits  the 
time  to  expire  he  cannot  obtain  a  nurio  pro  tune  order.  The  Roanoke,*  8  Blatch.,  390. 
See  §  1452. 

§  1559.  A  writ  of  error  not  sealed  until  eleven  days  after  the  judgment  will  not  operate  as 
a  supersedeas;  and  a  failure  to  serve  the  citation  before  the  return  day  of  the  writ  is  also  fatal. 
Washington  (City  of)  v.  Dennison,*  6  Wall.,  495. 

§  1 560.  The  district  court  may  extend  the  time  for  giving  a  supersedecLs  bond,  and  when 
the  bond  is  given  it  relates  back  to  the  time  of  taking  the  appeal,  and  supersedes  an  execution 
issued  by  the  district  court.    Dutcher  v.  Woodhull,*  7  Ben.,  813.    See  §  1465. 

§  ]  56 1.  A  decree  was  entered  on  June  3,  1872,  as  to  the  order  of  distribution  of  a  fund  in 
the  registry,  and  on  June  6th  a  further  order  was  made  directing  distribution.  An  appeal  was 
taken  on  June  15th,  one  Sunday  intervening.  Held,  that  the  appeal  was  in  time  to  operate  as 
a  supersedeas  under  the  act  of  1789,  but  that  it  was  governed  by  the  act  of  June  1, 1872,  allow- 
ing sixty  days  for  the  filing  of  the  appeal  bond.  Rodd  v,  Heartt,  17  WalL,  354.  See  the  case, 
§§  60-62. 

§  1562.  Where  a  continuance  is  granted  to  permit  a  showing  by  affidavit  as  to  the  value  of 
the  matter  in  controversy,  the  writ  of  error  will  not  operate  as  a  supersedeas.  Williamson  v. 
Kincaid,*  4  Dal.,  20. 

§  1563.  The  court  rendered  a  judgment  on  March  2d,  requiring  a  city  to  levy  a  tax,  and  on 
May  20th  the  city  filed  a  motion  to  set  such  judgment  aside,  which  motion  was  overruled,  and 
the  judgment  was  re-entered  on  that  day.  Held^  that  a  writ  of  error  was  properly  taken  from 
the  entry  of  the  latter  judgment,  and  the  writ  having  been  sued  out  in  time,  and  bond  given, 
it  operated  as  a  supersedeas.    Memphis  v.  Brown,*  4  Otto,  715.    See  §§  1460,  1461,  1466,  1468. 

§  1 564.  A  final  decree  dissolving  an  injunction  was  entered  February  6th ;  a  motion  to  suspend 
the  order  was  filed  on  the  same  day,  and  a  similar  motion  by  other  parties  on  the  15th,  and  a 
petition  to  open  the  decree  was  filed  on  the  18th ;  on  March  6th  a  motion  to  rescind  was  made, 
and  was  denied  on  the  18th;  on  March  20th  an  appeal  was  prayed  in  open  court,  and  on  the  23d 
the  bond  was  approved  and  filed.  Held,  that  the  decree  became  final  on  March  13th,  when  the 
motion  to  rescind  was  denied,  and  that  the  appeal  bond  was  filed  in  time  to  operate  as  a  super- 
sedeas.   Railroad  Co.  v.  Bradleys,  7  Wall.,  575.    See  the  case,  §§  65-67. 

§  1565.  Under  the  judiciary  act  of  1789,  a  writ  of  error  does  not  operate  as  a  supersedeas 
unless  served  by  a  copy  thereof  being  lodged  for  the  adverse  party  in  the  clerk^s  ofiice  where 
the  record  remains,  within  ten  days,  Sundays  exclusive,  after  rendering  the  judgment. 
Thompson  v.  Voss,*  1  Cr.  C.  C,  108;  Railroad  Co.  v.  Harris,*  7  Wall.,  574. 

§  1 566.  A  copy  of  a  writ  of  error  to  a  state  court  must  be  lodged  in  the  clerk's  office  of  the 
supreme  court  within  ten  days  in  order  to  operate  as  a  supersedeas.  O^Dowd  v.  Russell,*  14 
WaU.,  402. 

§  1567.  The  Revised  Statutes,  §  1007,  provide  that  **in  any  case  where  a  writ  of  error 
may  be  a  supersedeas,  the  defendant  may  obtain  such  supersedeas  by  serving  the  writ  of 
error,  by  lodging  a  copy  thereof  for  the  adverse  party  in  the  clerk's  office,  where  the  record 
remains,  within  sixty  days,  Sundays  exclusive,  after  the  rendering  of  the  judgment  com- 
plained of.*'  Held,  that  the  time  begins  to  run  from  the  date  of  the  overruling  of  a  motion 
for  a  new  trial.    Rutherford  v,  Penn.  Mut.  Life  Ins.  Co.,*  1  McC,  120.    See  g§  1445,  1462. 

g  1 568.  Amount  of  bond. —  Where  the  judgment  is  for  a  large  amount  it  is  discretionary 
with  the  court  to  approve  of  a  bond  intended  to  operate  as  a  stay,  with  a  penalty  less  than 
double  such  amount,  having  regard  to  the  security  and  its  sufficiency  for  the  amount  em- 
braced .in  the  condition  of  the  bond.  Hatch  v.  Coddington,*  6  Blatch.,  528.  See  gg  1478^ 
1474,  1476-1478. 

§  1 569.  An  appeal  from  a  decree  of  sale  in  a  foreclosure  suit  does  not  operate  as  a  stay  of 
proceedings  when  the  appeal  bond  is  only  given  for  costs  and  damages.  Orchard  v.  Hughes, 
1  Wall.,  76. 

§  1570.  It  seems  that  the  amount  of  damages  to  be  inserted  in  a  supersedeas  bond  is 
within  the  discretion  of  the  judge  signing  the  citation  and  allowing  it,  and  his  action  will 
not  be  reviewed  by  the  supreme  court.    Ex  parte  French,  10  Otto,  6. 

§  1571.  Power  of  supreme  court. —  Where  a  writ  of  error,  bond  and  citation  were  in  due 
season  to  operate  as  a  supersedeas,  and  an  execution  was  issued  from  the  lower  court  not- 
withstanding, the  supreme  court  issued  a  supersedeas  to  supersede  and  quash  the  execution. 
Stockton  V.  Bishop,*  2  How.,  74. 

g  1572.  Where  the  writ  of  error  is  not  a  supersedeas  as  to  the  original  decree,  the  supreme 
court  will  not  quash  an  execution  issued  to  enforce  the  decree.   Wallen  t?.  Williams,  7  Cr.,  278. 

§  1 573.  Where  the  security  taken  on  an  appeal  is  not  in  a  sufficient  amount  to  operate  as  a 
supersedeas,  the  supreme  court  will  issue  a  mandamus  to  the  lower  court,  requiring  the  exe- 
cution of  the  decree.  Stafford  v.  Union  Bank  of  Louisiana,  17  How.,  275;  United  States  t>. 
Guthrie,  17  How.,  288. 
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§  1 574.  Where  a  writ  of  error  was  sued  out  in  time  to  operate  as  a  supersedeas^  but  was 
dismissed  because  the  record  was  not  filed  in  time,  the  plaintiff  in  error  making  affidavit  that 
he  relied  upon  the  clerk  to  send  up  the  transcript  as  he  had  promised,  the  supreme  court,  on 
the  suing  out  of  a  second  writ  of  eiTor,  issued  a  supersedeas.  Hardeman  v.  Anderson,*  4 
How.,  640. 

§  1575.  The  action  of  the  circuit  court  in  quashing  a.  supersedeas  bond  tor  want  of  adequate 
security,  pending  the  hearing  of  the  writ  of  error,  cannot  be  reviewed  by  the  supreme  court. 
The  circuit  court  is  the  sole  and  exclusive  judge  of  the  sufficiency  of  the  security,  and  tlie 
appellate  court  in  such  a  case  will  not  issue  a  new  supersedeas  to  the  execution  issued  after 
the  quashing  of  the  original  supersedeas.    Black  v.  Zacharie,  3  How.,  49o. 

§  1 576.  A  party  was  enjoined  from  using  a  certain  name  or  title,  and  from  any  proceeding 
whatever  not  in  accordance  with  certain  contracts,  and  he  afterwards  instituted  a  suit  in  an- 
other court  to  set  such  contracts  aside,  introducing  new  parties,  which  suit  he  dismissed  on 
the  order  of  the  court  issuing  the  injunction,  on  pain  of  imprisonment,  and  applied  to  the 
supreme  court  for  a  supersedeas^  he  having  appealed  from  the  decree  enjoining  him.  The  su- 
preme court  refused  the  supersedeas,  holding  that  the  coui*t  did  not  misconstrue  its  decree ; 
and  whether  it  did  or  not,  that  it  was  doubtful  whether  the  supreme  court  could  afford  a 
party  any  relief  in  such  a  case,  as  the  facts  supposed  did  not  show  that  anything  had  been, 
done  to  defeat  or  impair  the  appellate  jurisdiction  of  the  supreme  court.  French  v.  Shoe- 
maker,* 12  Wall.,  86. 

§  1577.  Copy  to  be  filed  with  clerk. —  Unless  a  copy  of  a  writ  of  error  to  the  circuit  from' 
the  supreme  court  be  filed  with  the  clerk  for  the  use  of  the  adverse  party  as  required  by  §  2S 
of  the  judiciary  act  of  1789,  the  writ  of  error  doss  not  act  as  a  supersedeas.  Moore  v.  Dun- 
lap,  1  Cr.  C.  C,  180;  Ex  parte  Negro  Ben,  1  Cr.  C.  C,  533. 

§1578.  By  only  a  part  of  joint  defendants.— Judgment  in  ejectment  was  recovered 
against  several  defendants  occupying  specific  parts  of  the  land  in  controversy,  and  all  joined 
in  a  writ  of  error,  and  but  two  only  of  them  gave  supersedeas  bonds.  The  court  below  is- 
sued execution  and  a  writ  of  restitution  against  all  the  others.  On  a  petition  to  the  supreme 
court  for  a  maiidamus  to  compel  the  court  below  to  issue  execution  and  a  writ  of  restitution 
against  those  giving  supersedeas  bonds,  it  was  held  that  although  the  judgment  was  against 
all,  and  the  writ  of  error  was  sued  out  by  all,  yet  as  the  writ  and  the  supersedeas  are  distinct, 
thoee  desiring  the  stay  might  separate  from  the  others  in  asking  it.  Ex  parte  French,  10- 
Otto,  4. 

g  1579.  Not  necessary  to  support  appeal. —  An  appeal  will  not  be  dismissed  because  an 
order  for  a  supersedeas  was  improperly  made ;  a  party  is  entitled  to  maintain  his  appeal  though. 
not  taken  in  time  to  operate  as  a  supersedeas.     Hudgins  v.  Kemp,*  18  How.,  530. 

§  1580.  Mnst  recite  jad^ment.— If  a  supersedeas  does  not  recite  the  original  judgment 
correctly,  it,  and  the  execution  issued  thereon,  will  be  quashed  on  motion.  Holmes  v.  Bus- 
sard,  2  Cr.  C.  C,  401 ;  McSherry  v.  Queen,  id.,  406. 

§  1581.  Vacated,  proceedings.—  Where  the  supersedeas  on  appeal  from  a  decree  is  vacated 
the  successful  party  is  entitled  to  the  orders  necessary  to  carry  the  decree  into  execution,  not- 
withstanding the  pendency  of  the  appeal.  Farmers*  Loan  &  Trust  Co.  v;  Central  Railroad, 
4  Dill.,  542,  548,  547. 

§  1582.  Must  come  before  levy.— A  supersedeas,  in  order  to  stay  proceedings  on  an  ex- 
ecution, must  come  before  a  levy  is  made  on  the  execution,  and  if  it  comes  aftenvards  the 
sheriff  is  at  liberty  to  proceed  and  sell  upon  a  writ  of  venditioni  exponas ;  and  this  is  also 
true  of  an  injunction  issued  after  levy  by  a  court  of  equity.  Boyle  v.  Zachai'ie,  6  Pet.,  659. 
See  §  1465. 

§•1583.  Jnrisdiction  of  suit  on.—  A  circuit  court  has  jurisdiction  of  a  suit  upon  a  super- 
sedeas  bond  given  in  that  court  on  a  writ  of  error  to  the  supreme  court  independent  of  the 
citizenship  of  the  parties.     Seymour  v.  Phillips  &  Colby  Construction  Co.,  7  Biss.,  460. 

§  1584.  Judgment  on.— Judgment  maybe  rendered  on  a  supersedeas  bond  by  the  terri- 
torial supreme  court  on  dismissal  of  a  writ  of  error.  Murrin  v.  Ullman,*  1  Wyom.  Ty.,  36; 
Gieer  v.  Murrin,*  id.,  37. 

§  1 585.  Order  to  pay  a  sum  to  master.—  A  final  decree  in  equity  awarded  a  cei-tain  sum  aa 
damages  against  the  defendant,  and  ordered  him  to  pay  to  the  master  $500,  less  such  sum  as 
had  been  advanced  him  by  the  plaintiffs.  The  defendant  paid  $35,  and  on  demand  by  the 
master  refused  to  pay  more.  The  defendant  appealed  to  the  supreme  coui*t  from  the  whole  of 
the  decree,  and  gave  bonds  on  appeal  in  the  usual  form  with  sufficient  sureties,  wliich  were 
duly  approved.  Citation  was  duly  issued  and  served.  In  an  application  by  the  master  for  an 
attachment  against  the  defendant,  it  was  held  that  though  the  defendant  had  appealed  from 
the  whole  of  the  decree,  the  bond  did  not  cover  the  amount  directed  to  be  paid  the  master, 
and  that  the  application  must  be  granted.  The  case,  it  seems,  would  not  have  been  different 
had  there  been  a  separate  order  as  to  the  master's  compensation  and  a  bond  to  him  to  stay- 
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proceedings  on  appeal.  The  master  is  not  a  party  to  the  suit  in  any  sense,  and  it  was  not  in- 
tended that  a  provision  for  his  payment  should  be  subject  to  be  stayed  in  its  operation  by 
proceedings  such  as  are  employed  to  stay  the  execution  of  a  decree  inter  partes.  Myers  v. 
Dunbar,  12  Blatch.,  382. 

§  1586.  Poreclosnre  proceeilin;?s,— Where  the  successful  party  in  a  suit  in  equity  for  the 
foreclosure  of  a  moitgage  appeals  from  the  decree,  it  is  not  necessary  for  him  to  give  a  bond  to 
stay  an  execution ;  and*  though  the  other  party  may  subsequently  have  appealed,  yet  as  the 
first  appeal  stayed  execution,  no  bond  was  necessary  on  the  cross  appeal,  and  it  is  improper 
for  the  court  pending  such  appeal  to  take  any  steps  to  enforce  the  decree  in  favor  of  the 
appellant.     Bronson  v.  La  Crosse  Railroad  Co.,  1  Wall.,  409. 

§  1587.  In  bankruptcy. —  The  effect  of  a  supersedeas  to  a  commission  in  a  bankruptcy  pro- 
ceeding is  to  annihilate  the  commission  and  to  place  the  bankrupt  with  his  estate  and  effects 
in  the  same  situation  that  they  would  have  been  in  had  it  never  existed.  The  bankrupt,  or,  in 
case  of  his  death,  his  representatives,  are  fully  restored  to  all  their  rights  over  the  property. 
The  order  of  supersedeas  in  such  case  is  sufficient  without  the  actual  issuing  of  the  writ. 
Morris,  Estate  of,  Crabbe,  87. 

§  1588.  Injunction. —  It  seems  that  the  appeal  from  a  coi^rt  of  equity,  and  the  bond,  do  not 
operate  as  a  stay  of  the  injunction  already  granted  in  the  case.  Whitney  v,  Mowry,*  3  Fish. 
Pat.  Cas.,  175.    See  §§  1449,  1450. 

•  §  1 589.  A  writ  of  error  to  a  decree  dissolving  an  injunction  on  a  judgment  at  law  does  not 
operate  as  a  supersedeas  to  the  original  judgment.     Grundy  v.  Young,  1  Cr.  C.  C,  443. 

§  1590.  In  admiralty. — An  appeal  in  admiralty  of  itself  suspends  the  execution  of  the 
decree  of  the  inferior  court.  If  an  agent  of  the  libelants,  who  also  joined  in  the  libel,  pay 
over  the  proceeds,  pending  an  appeal  which  stayed  the  decree,  with  notice  of  such  appeal,  he 
pays  at  his  peril.     Penhallow  v.  Doane,  3  Dal.,  87,  118. 

§  1 591.  Where  a  decree  in  rem  in  admiralty  is  affirmed  in  the  circuit  court,  and  an  appeal 
to  the  supreme  court  may  operate  as  a  supersedeas,  summary  judgment  cannot  be  entered 
against  the  sureties  in  the  appeal  bond  until  after  the  lapse  of  ten  days.  The  New  Orleans,* 
17  Blatch.,  216. 

§  1592.  Quo  warranto.— A  writ  of  error  duly  issued  to  the  circuit  court  for  the  District  of 
Columbia,  to  review  its  decision  in  a  quo  warranto  case,  operates  as  a  supersedeas  on  the 
judgment  of  the  circuit  court.     United  States  v,  Addison,  22  How.,  183. 

§  1593.  Mandamus. —  A  writ  of  error  to  the  judgment  of  the  circuit  court  awarding  a  per- 
emptory maiidamus,  with  proper  sureties,  is  a  supersedeas,  and  if  the  writ  has  issued  within 
ten  days  after  the  judgment,  it  will  be  quashed.  United  States  v,  Columbian  Insurance  Co., 
2  Cr.  C.  C,  «73.     See,  also,  g§  165,  1423,  1437. 

XII.  Pabties. 

Summary  —  All  parties  must  join,  §  1594. —  Only  parties  to  the  suit,  §§  1595,  1602. —  Failure4o 
join  parties  interested,  §  1596. —  Naines  of  parties  must  be  given,  §  1597. —  In  name  of  a 
boat,  §  1598. —  Where  part  of  the  appellants  abandon  the  appeal,  §  1599. —  Bidder  at 
marshaVs  sale,  §  1600. —  Appeal  by  receivers,  §  1601. —  Tenant  in  ejectment,  §  1602. 

§  1594.  All  the  parties  to  a  joint  decree  must  join  in  an  appeal.  O wings  v.  Kincannon, 
§  1603.     See  ^  1627. 

§  1 595.  Writs  of  error  are  governed  by  the  principles  and  usages  of  the  common  law.  It 
is  well  settled  in  all  common  law  courts,  that  no  one  can  bring  up,  as  plaintiff  in  a  writ  of 
error,  the  judgment  of  an  inferior  court  to  a  superior  one,  unless  he  was  a  party  to  the  judg- 
ment below ;  nor  can  any  one  be  made  a  defendant  who  was  not  a  party  to  the  judgment. 
Payne  v.  Niles,  §  16o4.    See  §  1622. 

§  1 596.  Where  an  appellant  fails  to  join  those  who  are  interested  in  maintaining  the  de- 
cree, he  can  obtain  no  relief  in  the  supreme  court  adverse  to  their  interests.  Terry  v.  Abra- 
ham, g§  1605-1607. 

§  1597.  An  appeal  in  the  name  of  a  certain  party  d:  Co.  against  a  ship  and  owners  is  fatally 
defective.    The  defect  is  not  amendable.     The  Protector,  §  1608.     See  §§  1623,  1712. 

§  1598.  An  appeal  or  w^rit  of  error  must  be  brought  in  the  name  of  a  human  being,  or  an 
aggregation  of  human  beings,  such  as  a  corporation  or  association.  An  appeal  in  the  name 
of  a  steamboat  is  fatally  defective.  The  states  cannot  confer  on  an  inanimate  object,  without 
sense,  or  reason,  or  legal  capacity,  the  right  to  prosecute  legal  proceedings  in  the  federal 
courts.  In  a  suit  against  a  vessel  under  a  state  law,  a  party  having  an  interest  in  the  matter 
in  controversy  must  connect  himself  with  the  suit  in  such  a  manner  as  to  enable  him  to  assert 
liis  rights  in  the  supreme  court.    The  Steamboat  Burns,  §§  1609,  1610.     See  §  1621. 
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S  1599.  Where  part  of  the  appellants  abandon  the  appeal,  it  will  be  dismissed  as  to  them, 
with  costs,  but  the  parties  remaining  may  maintain  the  appeal  separately.  The  proceedings  in 
such  case  may  be  such  as  would  have  taken  place  had  the  parties  abandoning  the  appeal  re- 
fused to  jom  in  the  first  place.    Todd  v,  Daniel,  S§  1811,  1612. 

§  1 600.  A  bidder  at  a  marshal's  sale  may  appeal  from  an  order  overruling  a  petition  to 
complete  and  confirm  the  sale.    Blossom  v.  Railroad  Co.,  §§  1613-1615. 

g  1601.  A  receiver  may  appeal  from  a  decree  directing  him  to  pay  a  balance  found  due 
from  him  into  court.    Hinckley  v.  Oilman,  etc..  R.  Co.,  §  1616. 

§  1602.  Where  the  tenant  is  served  in  an  action  of  ejectment,  but  fails  to  appear  and  be- 
come a  party,  he  cannot  have  a  writ  of  error  from  a  judgment  against  the  casual  ejector. 
No  one  but  a  party  to  the  suit  can  bring  a  writ  of  error.  Connor  v,  Peugh,  §  1618.  See 
^  1622.  1653. 

[Notes.— See  §§  1619-1656.] 

OWINGS  V.  KINCANNON. 
(7  Peters,  899-408.    1838.) 

Opinion  by  Marshall,  C.  J.  , 

Statement  of  Facts. —  This  is  an  appeal  from  a  decree  pronounced  in  the 
court  of  the  United  States  for  the  district  of-  Kentucky,  by  which  Thomas 
Deye  Owings,  James  W.  Blakey,  Ealph  Phillips,  Milton  Stapp,  John  L.  Head 
and  Charles  Buck  were  directed  to  convey  and  release  to  the  complainant  all 
their  right,  title  and  interest  in  a  tract  of  land  mentioned  in  the  decree.  An 
appeal  was  allowed,  and  a  bond  executed  by  Lewis  W.  R.  Phillips,  Sally  Head 
and  Nancy  Head,  the  condition  of  which  recites  "  that,  whereas  Lewis  W.  E. 
Phillips,  Sally  Head  and  Nancy  Head  have  prayed  for  and  have  obtained  an  ap- 
peal from  the  seventh  circuit  court  of  the  United  States  in  and  for  the  Kentucky 
district  to  the  supreme  court  of  the  United  States,  in  a  certain  suit  in  chancery 
wherein  said  Andrew  Kincannon  was  complainant  and  Thomas  D.  Owings, 
Ealph  Phillips,  the  ancestor  of  the  said  L.  W.  E.  Phillips,  and  John  L.  Head, 
the  husband  of  said  Sally  Head  and  ancestor  of  Nancy  Head,  were  defendants : 
Now,  if  the  said  Lewis  W.  E.  Phillips  shall  well  and  truly  prosecute,"  etc. 
The  particular  statement  in  the  bond  is  considered  by  the  court  as  explaining 
the  general  entry  granting  the  appeal,  so  as  to  show  that  from  a  joint  decree 
against  six  defendants,  only  two,  represented  by  their  heirs,  have  appealed.  A 
motion  is  now  made  to  dismiss  this  appeal,  because,  the  decree  being  Joint,  all 
the  parties  ought  to  join  in  the  appeal. 

§  1603.  Parties  to  a  joint  decree  must  join  in  an  appeal,  (a) 

Upon  principle  it  would  seem  reasonable  that  the  whole  cause  ought  to  be 
brought  before  the  court,  and  that  all  the  parties  who  are  united  in  interest 

(a)  Cases  arise  where  only  one  of  several  defendants  is  affected  by  the  decree,  and  it  Is  well  settled  that  in 
such  cases  tlte  party  whose  interest  only  is  affected  by  the  alleged  error  may  carry  up  the  case  without  joining 
the  others  in  the  appeal  or  writ  of  error.  Exceptional  cases  of  the  kind  occasionally  arise,  but  where  the  Interest 
is  Joint,  and  the  interest  of  all  is  affected  by  the  judgment,  the  rule  is  universal,  that  all  must  join  in  the  writ  of 
error,  else  it  is  open  to  the  other  party  to  demand  that  it  bo  dismissed,  miless  a  8evei*ance  of  the  parties  in  interest 
has  been  effected  by  summons  and  severance,  or  by  some  equivalent  action  appearing  in  the  record.  Simpson  v. 
Greeley,*  90  Wall.,  153;  Hampton  v.  Rouse,*  13  Wall.,  187;  Todd  v.  Daniel,*  lU  Pet.,  521.  The  technical  proceeding 
by  Hummons  and  severance  has  fallen  into  disuse,  and  it  Is  held  that  an  appeal  would  be  good  if  it  appeared  from 
the  record  that  the  party  not  Joining  had  been  notified  tn  writing  to  appear,  and  that  he  had  failed  to  appear,  or, 
if  appearing,  had  refused  to  Join.  But  the  mere  allegation  of  his  refusal,  in  the  petition  of  appellant,  is  not  suf- 
ficient; there  should  be  written  notice  and  due  service,  or  the  record  should  show  his  appearance  and  refusal,  and 
tbat  the  court  on  that  ground  granted  the  appeal  to  the  party  who  prayed  for  it,  as  to  his  own  interest.  Master- 
son  V.  Hemdon,*  10  Wall.,  400.  The  objection  may  be  made  at  any  time  before  Judgment.  Wilson  v.  Life  and 
Fire  Ins.  Co.,*  12  Pet,  140. 

On  a  joint  judgment  against  three,  in  a  Joint  action  for  money  lent,  all  should  join  in  the  writ  of  error;  but  if 
a  part  refuse  to  Join,  the  question  whether  the  party  suing  out  the  writ  is  entitled  to  a  summons  and  severance 
deserves  consideration.    Williams  v.  Bank  of  the  United  States,*  11  Wheat.,  414. 

A  party  against  whom  a  separate,  distinct,  personal  judgment  for  money  has  been  rendered,  in  which  his  co- 
defendants  have  no  interest,  may  prosecute  a  writ  of  error  in  his  own  name,  without  joining  the  other  defendants. 
Germain  r.  Mason,*  12  Wall.,  2S0.  In  a  suit  to  foreclose  a  mortgage,  against  the  mortgagor  and  certain  trustees, 
a  Judgment  was  entered  against  the  mortgagor,  and  against  the  trustees  as  trustees.  Held,  that  the  mortgagor 
conhl  prosecute  a  writ  of  error  without  joining  the  trustees.    Railroad  Co.  v.  Johnson,*  15  Wall.,  8. 
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ought  to  unite  in  the  appeal.  We  have,  however,  found  no  precedent,  in  chan- 
cery proceedings,  for  our  government  in  this  case.  But  in  the  case  of  Will- 
iams V.  The  Bank  of  the  United  States,  11  Wheat.,  414,  which  was  a  writ  of 
error  sued  out  by  one  defendant  to  a  judgment  against  three,  the  writ  was  disr- 
missed ;  the  court  being  of  opinion  that  it  had  issued  irregularly,  and  that  all 
the  defendants  ought  to  have  joined  in  it.  By  the  judicial  act  of  1789  (1  Stats, 
at  Large,  73)  decrees  in  chancery  pronounced  in  a  circuit  court  could  be 
brought  before  this  court  only  by  writ  of  error.  The  appeal  was  given  by 
the  act  of  1803.  2  id.,  2144.  That  act  declares  'Hhat  such  appaals  shall  be 
subject  to  the  same  rules,  regulations  and  restrictions  as  are  prescribed  by  law 
in  cases  of  writs  of  error."  Previous  to  the  passage  of  this  act,  the  decree 
under  consideration  could  have  been  brought  into  this  court  only  by  writ  of 
error,  in  which  writ  all  the  defendants  must  have  joined.  The  language  of  the 
act  which  gives  the  appeal  appears  to  us  to  require  that  it  should  be  prosecuted 
by  the  same  parties  who  would  have  been  necessary  in  a  writ  of  error.  We 
think,  also,  that  the  same  principle  would  be  applicable,  from  the  general 
usage  of  chancery,  to  make  one  final  decree  binding  on  all  the  parties  united. 
in  interest.     The  appeal  must  be  dismissed,  having  been  brought  up  irregularly. 

PAYNE  V.  NILES. 
(20  Howard,  219-221.     1857.) 

Opinion  by  Taney,  C.  J. 

Statement  op  Facts.—  This  case  is  brought  here  bv  a  writ  of  error  directed 
to  the  circuit  court  for  the  eastern  district  of  Louisiana.  It  appears  by  the 
transcript  that  Niles  <fe  Co.,  citizens  of  Ohio,  brought  suit  in  the  circuit  court 
against  Andrew  Knox,  of  Louisiana,  for  the  price  of  certain  machinery  fur- 
nished to  the  latter  for  the  use  of  his  plantation.  They^cliiiraed  the  vendor's 
privilege  on  the  articles  sold,  which  were  still  in  possession  of  the  vendee.  The 
suit  was  instituted  on  the  21st  of  February,  1855,  and  on  the  17th  of  April, 
1855,  a  decree  was  rendered  in  favor  of  the  plaintiff  for  $2,G86.6&,  with  interest, 
and  with  the  vendor's  privilege  on  the  machinery.  On  the  19th  of  March,  1855, 
Payne  &  Harrison,  the  plaintiffs  in  error,  citizens  of  Louisiana,  filed  in  the  cir- 
cuit court  a  petition  of  intervention  in  the  above-mentioned  suit,  alleging  that 
Knox  was  indebted  to  them  in  a  large  sum  of  money,  for  which  they  held  a 
mortgage  on  the  plantation  on  which  the  machinery  in  question  was  erected, 
and  claiming  that  their  right  by  virtue  of  this  mortgage  was  superior  to  the 
vendor's  lien  of  Niles  <fe  Co.,  and  prayed  a  citation  for  Niles  &  Co.;  but  did 
not  pray  for  any  process  against  Knox.  Nor  does  the  record  show  that  he  ever 
voluntarily  appeared  to  or  answered  this  petition.  And  on  the  8th  of  Febru- 
ary, 1856,  it  was  by  the  judgment  of  the  circuit  court  finally  dismissed,  with 
costs.  A  statement  of  facts  was  afterwards  agreed  on  between  the  counsel  for 
Niles  &  Co.  and  the  counsel  for  Pavne  &  Harrison,  which  is  set  forth  in  the 
transcript,  but  it  does  not  appear  that  Knox  assented  to  it,  or  indeed  had  any 
knowledge  of  it.  Afterwards,  on  the  18th  of  February,  1856,  the  counsel  for 
Payne  &  Harrison  represented  to  the  court  that  Knox  had  died  after  the  suit 
on  their  intervention  was  instituted,  and  that  no  one  had  qualified  as  his  exec- 
utor or  administrator,  and  that  there  was  no  representative  of  his  estate,  ex- 
cept William  A.  Broadwell,  of  New  Orleans,  who  was  the  duly  appointed  and 
qualified  syndic  of  said  Knox,  and  thereupon  moved  the  court  that  the  said 
Broadwell  be  made  a  party  to  the  cause,  which  was  accordingly  ordered  by  the 
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court,  and  a  copy  of  the  order  served  on  him  by  the  marshal  on  the  succeeding 
day,  and  on  the  day  of  the  service  this  writ  of  error  was  sued  out  by  the  in- 
tervenors,  Payne  &  Harrison. 

The  writ  recites  that  a  judgment  was  rendered  in  a  case  between  Niles  &  Co., 
plaintiffs,  and  Broadwell,  syndic  of  Knox,  defendant,  and  Payne  &  Harrison, 
interveners  in  said  suit,  who  were  plaintiffs,  both  as  against  Niles  &  Co.  and 
Broadwell,  syndic  of  Knox,  and  citations  were  issued  and  served  on  Niles  & 
Co.  and  Broadwell  to  appear  in  this  court  upon  the  return  of  the  writ  of  error. 
It  will  be  seen,  from  this  statement,  that  Payne  &  Harrison  were  not  parties  to 
the  judgment  in  the  suit  of  Niles  &  Co.  v,  Knox.  The  only  judgment  in  the 
circuit  court  to  which  they  were  parties  was  the  judgment  dismissing  their  peti- 
tion of  intervention,  and  Knox  was  not  made  a  party  defendant  in  that  pro- 
ceeding, nor  was  he  a  party  to  that  judgment.  The  order  of  the  court  to  make 
Broadwell,  his  syndic,  a  party,  was  passed  after  this  judgment  was  rendered. 

§  1604.  N^o  one  who  xoas  not  party  to  tfve  judgment  can  be  either  plaintiff  or 
defendant  in  writ  of  error,  (a) 

AVrits  of  error  to  remove  the  judgment  of  an  inferior  tribunal  to  this  court 
are,  under  the  acts  of  congress,  governed  by  the  principles  and  usages  of  the 
common  law.  And  it  is  very  well  settled  in  all  common  law  courts,  that  no 
one  can  bring  up,  as  plaintiff  in  a  writ  of  error,  the  judgment  o£  an  inferior 
court  to  a  superior  one,  unless  he  was  a  party  to  the  judgment  in  the  court 
below:  nor  can  any  one  be  made  a  defendant  in  the  writ  of  error  who  was  not  a 
I)arty  to  the  judgment  in  the  inferior  court.  Payne  &  Harrison,  therefore, 
have  no  right  to  sue  out  a  writ  of  error  upon  the  judgment  in  the  suit  between 
Niles  &  Co.  and  Knox,  to  which  they  were  not  a  party,  nor  can  they  make 
Knox  or  his  representative  a  defendant  in  a  writ  of  error  brought  upon  the 
judgment  on  the  petition  of  intervention,  to  which  neither  Knox  nor  Broad- 
well, his  sj^ndic,  was  a  party.  This  writ  of  error  attempts  to  do  both,  and  is 
therefore  not  warranted  by  law.  It  cannot  bring  the  judgments  referred  to, 
or  either  of  them,  before  this  court,  and  must  therefore  be  dismissed,  with 
costs. 

TERRY  V,  ABRAHAM. 
(3  Otto,  88-41.    1876.) 

Appeal  from  IT.  S.  Circuit  Court,  Southern  District  of  Georgia. 

Opinion  by  Mr.  Justice  Miller. 

Statement  of  Facts. —  On  the  12th  day  of  July,  1869,  Harvey  Terry,  the 
appellant,  filed  his  bill  in  the  circuit  court  for  the  southern  district  of  Georgia, 
against  the  Merchants'  and  Planters'  Bank  and  Hiram  Koberts.  The  bill  pur- 
ported to  be  brought  in  behalf  of  plaintiff  and  all  others  in  like  condition  with 
himself  who  would  unite  and  contribute  to  the  expenses  of  the  proceeding.  It 
sets  out  as  tbe  foundation  of  plaintiff's  rights  that  he  is  the  owner  and  holder 
of  a  considerable  amount  of  the  circulating  notes  of  the  bank;  that  the  bank, 
since  1866,  has  been  insolvent, and  refused  to  redeem  its  bills;  and  that,  on  the 
18th  day  of  July  of  that  year,  it  had  made  to  Hiram  Koberts,  the  other  de- 
fendant, a  general  assignment  of  its  effects  for  the  benefit  of  its  creditors. 
This  assignment  is  set  out  in  full  as  an  exhibit  to  the  bill.  It  is  alleged  that 
Koberts  has  wholly  failed  to  execute  the  trust ;  and  the  relief  sought  is,  that  a 
receiver  may  be  appointed,  who  shall  take  charge  of  the  property  so  assigned, 

(a)  One  who  was  not  a  party  to  the  proceeding:,  nor  treated  as  such,  but  who  was  heard  in  the  lower  court  as  a 
matter  of  favor,  without  showing  any  interest  in  the  controversy,  is  not  entitled  to  an  appeal.  Ex  parte  Cock- 
crofl,*  14  Otto,  fiW. 
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and  who  shall  administer  and  close  up  the  affairs  of  the  trust,  and  distribute 
the  effects  among  the  creditors,  as  they  ma)\  be  found  justly  entitled.  A 
receiver  was  appointed  in  accordance  with  the  prayer  of  the  petition,  with  di- 
rections to  take  possession  of  the  assets  of  the  bank,  and  to  collect  its  debts; 
and  a  master  was  appointed  to  ascertain  and  report  the  names  of  all  the 
creditors  entitled  to  share  in  the  fund,  and  the  amount  to  be  distributed  to 
each  of  them. 

§  1605.  Where  an  appellant  does  not  make  parties  to  his  appeal  those  inter- 
ested in  maintaining  the  decree^  he  can  obtain  no  relief  here  detrimental  to  their 
interests. 

It  is  on  the  exceptions  taken  by  the  appellant  to  this  report  that  the  only 
questions  arise  which  this  court  can  notice.  There  are  seven  of  these  excep- 
tions, the  second  and  third  of  which  alone  relate  to  allowances  made  by  the 
master  to  creditors  represented  by  Stone  and  Akerman  as  attorneys  in  the  case. 
The  other  exceptions  relate  to  allowances  in  favor  of  other  creditors,  who  are 
not  parties  to  this  appeal.  The  appellant,  in  taking  his  appeal,  expressly  lim- 
ited it  to  the  creditors  represented  by  Stone  and  Akerman,  and  procured  an 
order  of  severance  as  to  the  others,  and  the  allowance  of  the  appeal  as  between 
appellant  and  those  parties  alone.  Conceding  the  appeal  to  be  good  as  to 
these  parties  and  the  issues  between  them  (which  is  a  little  doubtful),  it  is  very 
clear  that  no  modification  of  the  decree  can  be  had  here  to  the  prejudice  of 
those  who  were  parties  below  and  are  not  parties  here.  This  principle  disposes 
also  of  the  alleged  error  of  the  court  in  refusing  to  allow  a  reasonable  com- 
pensation for  services  of  plaintiff's  attorney,  to  be  paid  out  of  the  general  fund 
before  distribution.  As  appellant  had  instituted  the  suit  and  carried  it  on  at 
his  own  expense  until  he  procured  a  decree  for  distribution  of  a  large  fund,  in 
the  benefit  of  which  all  the  creditors  participated,  Ave  see  no  good  reason  why 
the  fund  thus  realized  and  distributed  should  not  have  been  chargeable  with  the 
expense  incident  to  the  proceeding.  But  there  may  have  been  a  good  reason 
for  it;  and,  if  the  creditors  who  shared  in  the  distribution  wer^here  as  parties, 
they  might  be  able  to  sustain  the  action  of  the  court  beloAV.  At  all  events,  as 
no  order  on  the  subject  could  now  be  made  without  disturbing  their  rights 
under  the  decree,  and  as  appellant  has  not  thought  proper  to  bring  them  here, 
the  decree  cannot  be  changed  on  that  subject. 

§  1606.  Appellant  estopped  to  assign  error. 

The  third  exception,  which  relates  to  the  parties  represented  by  Stone  and 
Akerman,  questions  an  allowance  of  interest  on  their  claims.  The  suflicient 
answer  to  this  is  that  appellant  claimed  and  received  interest  on  his  claims  in 
precisely  the  same  manner,  which  made  these  parties  equal  in  the  matter,  and 
which  estops  appellant  from  alleging  the  action  of  the  court  to  be  error. 

§  1 607.  An  appellant  cannot  have  a  decree  reversed  because  other  parties  have 
received  allowances  of  the  same  hind  that  he  received^  all  the  parties  being  cred- 
itors of  equal  degree^  and  the  objection  being  raised  for  the  first  time  here. 

The  second  exception  is  founded  on  the  allegation  contained  in  it  that,  the 

creditors  represented  by  Stone  and  Akerman,  whose  claims  to  the  amount  of 

$832,115.76  had  been  allowed,  had,  after  the  assignment,  collected  from  the 

stockholders  of  the  bank,  by  legal  proceedings,  the  sum  of  $197,672  "in  the 

aggregate;"  and  he  raises  two  points  on  this  part  of  the  master's  report: 

1st.  That  these  parties  should  have  been  allowed  nothing  at  all  out  of  the  fund 

now  in  court.     2d.  That  they  should  have  only  been  permitted  to  share  in  the 

fund  after  all  the  other  creditors  had  been  made  equal  by  receiving  as  much  in 
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proportion  as  these  had  collected  by  law.  There  are  several  reasons  why 
these  exceptions  cannot  be  sustained  here.  One  of  these  is  that  the  sum  men- 
tioned as  realized  by  the  twent5''-three  creditors  represented  by  Stone  and 
Akerman  is  stated  in  the  aggregate ;  and  there  is  no  averment  of  the  amount 
received  by  each  creditor,  or  that  in  point  of  fact  each  one  of  the  twenty-three 
received  a  part  of  this  sum.  It  is  perfectly  consistent  with  the  language  of  the 
exception  that  one  or  two  or  three  of  the  claimants  represented  by  these  attor- 
neys received  the  whole  amount  mentioned.  Another  objection  is  that  the 
record  shows  that  appellant  himself  had  in  like  manner  proceeded  at  law,  and 
had  collected  a  considerable  sum,  just  in  the  same  manner  as  these  creditors 
had;  and  if  their  action  debarred  them  from  any  benefit  of  the  trust  funds,  he 
was  in  like  manner  debarred,  and  has  no  standing  in  court.  Again:  though 
the  exception  alleges  that  the  money  so  made  by  these  creditors  was  realized 
out  of  the  unpaid  stock,  by  which  is  probably  meant  that  part  of  the  stock 
subscribed  for  and  not  paid  in,  the  record  leaves  it  in  doubt  whether  it  was  not 
collected  of  stockholders  on  account  of  the  personal  liability  which  the  statute 
imposed  on  the  shareholder  outside  of  his  liability  to  pay  on  the  stock  actually 
subscribed,  with  a  strong  probability  that  the  statutory  liability  was  the  prin- 
cipal source  of  the  money  so  collected.  We  are  of  opinion  that  the  assignment 
did  not  carry  this  statutory  liability  to  the  assignee,  and  that,  as  the  purpose 
of  this  bill  was  to  enforce  the  assignment,  and  nothing  else,  the  amount  re- 
ceived from  other  sources  had  no  other  effect  on  the  rights  of  creditore  than  to 
diminish  the  amount  of  their  debts  on  which  the  dividend  was  to  be  estimated. 
A  circumstance  quite  as  strong  against  the  appellant  is  that,  though  he  had,  as 
plaintiff,  the  control  of  the  management  of  this  suit,  he  took  no  steps  to  have 
the  unpaid  stock  collected,  had  no  order  made  for  its  payment  by  the  share- 
holders, nor  anj^  directions  to  the  receiver  to  enforce  its  payment.  No  other 
creditor  took  any  step  in  that  direction.  Neither  the  receiver,  the  other  cred- 
itors, nor  the  appellant,  have  in  any  manner,  up  to  the  argument  in  this  court, 
looked  to  that  ^urce  as  part  of  the  fund  to  be  distributed  under  this  assign- 
ment. 

Under  all  these  circumstances,  we  hold  that,  if  an}'^  right  to  collect  this 
unpaid  stock  passed  to  the  assignee,  of  which  there  is  great  doubt,  the  parties 
to  this  suit  have  waived  and  abandoned  that  right,  and  the  appellant  cannot 

now  set  it  up  to  reverse  this  decree. 

Decree  affirmed. 

THE  PROTECTOR. 
(11  Wallace,  82-88.     1870.) 

Appeal  from  U.  S.  Circuit  Court,  Southern  District  of  Alabama. 

§  1608.  All  the  parties  to  an  appeal  must  he  named,  {a) 

Opinion  by  Mr.  Justick  Nelson. 

The  motion  made  by  the  appellees  to  dismiss  the  case  from  the  docket  for 
want  of  jurisdiction  is  grounded  upon  a  defect  of  the  title  of  the  parties  in  the 
appeal  as  allowed.  The  title  is,  "  William  A.  Freeborn  &  Co.  v.  The  Ship  Pro- 
tector and  owners."  This  defect  in  a  writ  of  error  has  been  held  fatal  to  the 
jurisdiction  of  the  court  since  the  case  of  Deneale  et  al.  v.  Stump's  Executors,  8 

Pet.,  626,  down  to  the  present  time.     The  Heirs  of  Wilson  v.  The  Life  and  Fire 

»  * — —— ■ 

(a)  A  writ  of  error  reciting  that  the  proceedings  are  between  certain  parties  and  others  is  fatally  defective. 
Miller  v.  McKenzie,*  10  Wall.,  5S3.  Writ  of  error  dismissed  because  it  did  not  name  all  the  parties.  Smjrth  v. 
Strader,*  Vt  How.,  827.  A  writ  of  error,  in  which  the  plaintiffs  were  described  as  the  heirs  of  a  certain  party» 
dtamteed.    Wilson  v.  Life  and  Fire  Ins.  Co.,*  12  Pet.,  140. 
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Insurance  Company  of  New  York,  12  id.,  140;  Smyth  v.  Pevine  &  Co.,  12 
How.,  327;  Davenport  v.  Fletcher,  16  id.,  142.  Nor  can  the  writ  be  amended, 
according  to  repeated  decisions  of  this  court.  Porter  v.  Foley,  21  How.,  393 ; 
Hodge  et  al.  v.  Williams,  22  id.,  87.  The  only  question  before  ua  is  whethei 
the  same  rule  applies  to  appeals  in  admiralty.  Originally,  decrees  in  equity 
and  admiralty  were  brought  here  for  re-examination  by  a  writ  of  error,  under 
the  twenty-second  section  of  the  judiciary  act.  This  was  changed  by  the  act 
of  March  3,  1803,  by  which  appeals  were  substituted  in  place  of  the  writs  of 
error  in  cases  of  equity,  admiralty  and  prize;  but  the  act  provides  "that  th« 
appeals  shall  be  subject  to  the  same  rules,  regulations  and  restrictions  as  are 
prescribed  in  law  in  cases  of  writs  of  error." 

In  Owings  et  al.  v,  Andrew  Kincannon,  7  Pet.,  403,  the  appeal  was  dismissed 
because  all  the  parties  to  the  decree  below  had  not  joined  in  it.  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  court,  referred  to  the  case  of  Williams 
V.  The  Bank  of  the  United  States,  11  Wheat.,  414,  which  was  a  writ  of  error, 
where  it  was  held  that  all  the  defendants  must  join,  and  applied  the  same  rule 
to  the  case  of  an  appeal.  He  cited  the  act  of  1803,  and  observed  that  "the 
language  of  the  act  Avhich  gives  the  appeal  appears  to  us  to  require  that  it 
should  be  prosecuted  by  the  same  parties  who  would  have  been  necessary  in  a 
writ  of  error."  But  the  case  of  Francis  O.  J.  Smith,  appellant,  v.  Joseph  W. 
Clark  et  al.,,  12  How.,  21,  is  more  direct  to  the  point  before  us.  It  was  a  motion 
to  docket  and  dismiss  in  the  case  of  an  appeal,  under  the  forty-third  rule  of  the 
court.  The  certificate  of  the  clerk,  upon  which  it  was  founded,  described  the 
parties  as  in  the  title  above.  Chief  Justice  Taney,  in  giving  the  opinion  of 
the  court,  stated  that  the  certificate  conformed  to  the  rule  in  all  respects  but  one, 
and  that  was  in  the  statement  of  the  parties.  The  respondents  were  stated  to 
be  Joseph  W.  Clark  and  others,  from  which  it  appeared  that  there  were  other 
respondents,  parties  to  the  suit,  who  were  not  named  in  the  certificate.  He 
then  referred  to  the  case  of  a  writ  of  error  (Deneale  v.  Stump,  8  Pet.,  526), 
where  it  was  held  that  all  the  parties  must  be  named  in  the  wri^,  and  the  name 
of  one  or  more  of  them,  and  others^  were  not  a  suflBoient  description ;  and  also 
to  the  case  of  HoUiday  et  al.  v,  Baston  et  al.^  4  How.,  645,  where  the  same 
principle  was  applied  to  a  writ  of  error  docketed  under  the  forty-third  rule,  and 
observed  the  same  reason  for  requiring  all  the  parties  whose  interests  were  to 
be  affected  by  the  judgment,  to  be  named  in  the  writ  of  error,  applied  with 
equal  force  to  the  case  of  an  appeal  from  a  decree.  And  the  motion  to  docket 
and  dismiss  for  the  above  defect  was  overruled.  The  opinion  of  the  court  in 
the  present  case  is,  that  no  distinction  in  respect  to  the  question  before 
us  can  be  made  between  the  case  of  an  appeal  under  the  act  of  1803,  and  of  a 
«  writ  of  error;  and  that  the  decisions  referred  to  directing  the  dismissal  of  the 
latter  from  the  docket  for  want  of  jurisdiction  apply  with  equal  force  to  the 
former.  This  result  disposes  of  the  motions  on  the  part  of  the  appellant  to 
amend  the  petition  of  appeal,  citation  and  bond,  and  also  the  motion  to  amend 
the  libel. 

Motion  to  dismiss  gra^ited. 

Justices  Swayne  and  Bradley  dissented,  holding  that  the  defect  was  amend- 
able. 
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STEAMBOAT  BURNS. 
(9  Wallace,  237-240.    1869.) 

Ebrob  to  the  Sapreme  Court  of  Missouri. 

Statement  of  Facts. —  The  writ  of  error  in  this  case  was  brt)ught  in  the 
name  of  the  steamboat.  It  recited  a  judgment  between  the  Steamboat  Burns, 
etc.,  in  which  "a  manifest  error  hath  happened,  to  the  great  damage  of  the  said 
steamboat,  her  tackle,"  etc. 

§  1600.  A  writ  of  error  micst  he  IrougJU  in  the  name  of  a  person  or  a  corpo- 
ration. 

Opinion  by  Me.  Justice  Miller. 

It  is  believed  to  be  the  first  time  that  anything  but  a  human  being,  or  an 
aggregation  of  human  beings,  called  a  corporation  or  association,  has  attempted 
to  bring  a  writ  of  error  or  appeal  in  this  court.  It  is  said  in  support  of  the 
writ  that  the  proceeding  below  was  in  rem  against  the  steamboat  by  name^  and 
that  as  it  was  so  conducted  through  all  the  state  courts  it  should  be  so  here. 
There  is  nothing  in  the  essential  nature  of  proceedings  in  rem  which  justifies 
or  requires  this.  Whenever  the  res  is  seized  in  admiralty  proceedings  proper, 
or  in  revenue  or  other  proceedings  partaking  of  that  character,  the  property  is 
<5ondemned  and  sold,  and  with  the  distribution  of  the  proceeds  the  case  ends, 
unless  some  one  appears  in  court  as  claimant  either  of  the  res  or  its  proceeds. 
When  a  claimant  appears  be  becomes  a  party  to  the  proceedings,  and  may  defend, 
take  an  appeal  or  Avrit  of  error,  or  adopt  any  other  proceeding  that  a  party 
properly  before  the  court  may  be  entitled  to.  It  is  true  that  in  placing  such 
cases  on  the  dockets  of  our  courts,  and  in  the  reports  of  our  decisions,  the  name 
of  the  vessel  or  thing  seized  is  often  retained;  but  in  all  cases  where  any  de- 
fensive action  is  taken,  some  person  must  appear  and  claim  an  interest  or  a 
right  to  be  heard  on  account  of  his  relation  to  the  property. 

§  1010.  The  states  cannot  confer  upon  an  inanimate,  object  the  right  to  sice  m* 
to  he  sued  in  fhe  federal  courts. 

It  is  said  that  the  statute  of  Missouri  allows  the  steamboat  to  be  sued  by 
name,  and  allows  a  defense  to  be  made  by  the  owner  in  the  name  of  the 
vessel.  But  the  states  cannot  in  this  manner  confer  on  an  inanimate  object, 
without  sense,  or  reason,  or  legal  capacity,  the  right  to  prosecute  legal  proceed- 
ings in  the  federal  courts.  Nor  does  the  statute  under  which  these  proceedings 
were  had  in  the  state  court  present  any  difficulty  to  a  party  interested  in  the 
boat,  in  asserting  his  rights.  Section  12  of  the  steamboat  law(l  Rev.  Stat,  of 
Mo.,  306)  provides  that  the  owner,  captain,  agent,  consignee,  or  any  creditor 
of  the  boat,  may  appear  to  the  action,  on  behalf  of  the  boat  or  vessel,  and 
plead  thereto  and  defend  the  same ;  and  though  it  has  been  the  practice  to  dp 
this  in  the  name  of  the  vessel,  it  has  never  been  held,  nor  do  we  suppose  it  ever 
tvill  be  by  the  state  courts,  that  an  owner  cannot  appear  in  his  own  name  and 
assert  his  rights  in  the  vessel.  Section  38,  however,  relieves  the  matter  of  all 
embarrassment,  and  shows  that  the  f ramers  of  the  statute  seemed  to  think  as 
we  do,  that  when  an  appeal  or  writ  of  error  was  to  take  the  case  to  a  higher 
court,  it  should  be  by  some  person  who  asserted  an  interest  in  the  vessel.  With 
the  liberal  provision  which  that  section  makes  for  review  of  the  judgment, 
there  can  be  no  necessity  that  we  shall  so  far  violate  reason  and  law  as  to  per- 
mit a  steamboat  to  bring  a  suit  here  by  writ  of  error.  If  any  person  or  cor- 
poration whom  this  court  can  recognize  as  a  legal  entity,  capable  of  sustaining 
a  suit  in  this  court,  has  an  interest  in  such  a  controversy,  that  party  must  con- 
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nect  himself  with  the  case  in  such  a  manner  as  to  enable  himself  to  assert  his 
rights  here.  It  cannot  be  done  in  the  name  of  a  steamboat.  An  examination 
of  the  records  in  these  cases  shows  that  Adolph  Hemecke  did  in  the  inferior 
court  claim  to  be  the  owner,  and  defended  the  suit  in  the  name  of  the  steam- 
boat. He  likewise  made  affidavit  that  he  was  the  owner,  and  gave  bond  to 
enable  him  to  appeal  to  the  supreme  court  of  the  state.  But  instead  of  taking 
the  appeal  in  his  own  name  he  took  it  in  the  name  of  the  steamboat.  We  are 
of  opinion  that  by  a  liberal  construction  of  the  record  he  may  be  so  far  regarded 
as  claimant  and  party  to  the  record  as  to  enable  him  to  bring  a  writ  of  error  to 
this  court  in  his  own  name  if  he  shall  be  so  advised.  The  present  writs  are 
dismissed. 

TODD  V.  DANIEL. 
(16  Peters,  621-624.    1842.) 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. —  This  is  an  appeal  from  the  decree  of  the  circuit  court 
for  the  district  of  Maine,  in  a  suit  in  equity,  in  which  the  appellants  were  the 
original  defendants.  After  the  decree  was  made,  an  appeal  was  claimed  by  all 
the  defendants,  and  allowed  by  the  court.  A  part  of  the  defendants,  who 
originally  claimed  the  appeal,  before  any  further  proceedings,  abandoned  their 
appeal;  and  the  residue  of  them,  excepting  Todd,  have,  since  the  session  of 
this  court,  abandoned  their  appeal,  and  Todd  only  has  entered  his  appearance. 
But  the  record  stands  in  the  names  of  all  the  defendants  as  parties  appellant. 
Under  these  circumstances,  the  counsel  for  the  appellee  has  moved  the  court  to 
dismiss  the  appeal  for  irregularity  and  want  of  jurisdiction,  upon  the  ground 
that  it  cannot  be  maintained  on  behalf  of  Todd  alone. 

§  1611.  Where  part  of  the  appellants  abandon  an  appeal^  the  others  may 
proceed. 

There  is  no  doubt  that  the  appeal  having  been  deserted  by  all  the  original 
defendants  except  Todd,  it  must  be  dismissed,  with- costs,  as  to  them.  But  as 
to  Todd,  very  different  considerations  must  arise.  He  seeks  to  reverse  the  de- 
cree in  the  court  below,  as  erroneous  in  regard  to  himself;  and  the  question  is 
whether  he  is  not  entitled  to  maintain  the  appeal  separately,  for  his  own  inter- 
est, although  it  is  deserted  by  all  the  other  defendants.  We  think  that  he  is, 
otherwise  an  irreparable  injury  might  be  inflicted  upon  him  by  an  erroneous 
decree,  for  which  the  law  would  not  afford  him  any  redress.  The  decree  in 
this  case  is  in  fact  against  him  as  principal,  and  against  the  other  defendants  in 
aid  of  him,  for  distinct  portions  of  the  purchase  money  received  by  them 
under  the  contract  of  sale  made  by  Todd,  and  stated  in  the  bill  and  answer. 
The  decree  may  be  entirely  right  in  regard  to  the  other  defendants,  and  5'et  it 
may  be  erroneous  as  to  Todd.  He  has,  or  at  least  may  have,  a  distinct  and  in- 
dependent interest  in  the  controversy,  in  respect  to  which  he  is  entitled  to  be 
heard  in  this  court. 

§  1612.  The  nde  as  to  appeals  from  joint  decrees. 

The  proper  rule  in  cases  of  this  sort,  where  there  are  various  defendants, 
seems  to  be,  that  all  the  defendants  affected  by  a  joint  decree  (although 
it  may  be  otherwise  where  the  defendants  have  separate  and  distinct  inter- 
ests, and  the  decree  is  several,  and  does  not  jointly  affect  all)  should  be 
joined  in  the  appeal;  and  if  an}'^  of  them  refuse  or  decline  upon  notice  and 
process  (in  the  nature  of  a  summons,  and  severance  in  a  writ  of  error)  to  be 
issued  in  the  court  below,  to  become  parties  to  the  appeal,  then  that  the  other 

1048 


PARTIES.  §  1613. 

defendants  should  be  at  liberty  to  prosecute  the  appeal  for  themselves  and 
upon  their  own  account;  and  the  appeal  as  to  the  others  be  pronounced  to  be 
deserted,  and  the  decree  of  the  court  below  as  to  them  be  proceeded  in  and 
executed.  In  the  present  case,  what  has  occurred  is  equivalent  to  such  pro- 
ceedings. All  the  defendants  originally  claimed  an  appeal;  some  of  them  have 
declined  to  pursue  it  at  all;  others  have  deserted  it  since  it  was  pending  in  this 
court;  and,  therefore,  there  is  no  pretense  to  feay  that  any  practical  inconven- 
ience can  occur  from  Todd's  now  prosecuting  it  alone,  and  since  the  other  de- 
fendants have  all  had  notice  and  declined  to  interfere,  and  are  content  to  abide 
by  the  original  decree. 

In  the  case  of  Coxe  and  Dick  v.  The  United  States,  6  Pet.,  172,  no  doubt 
was  entertained  by  this  court  that  a  writ  of  error  might  be  entertained  by  the 
defendants  severally,  where  the  judgment  operated,  under  the  laws  of  Louisi- 
ana, as  a  several  as  well  as  joint  judgment,  although  they  might  have  united 
in  the  writ  of  error;  and  if  any  one  choose  not  to  prosecute  it,  the  others 
might,  upon  a  summons  and  severance,  proceed  alone.  The  case  of  Owings  v. 
Kincannon,  7  Pet.,  399,  seems  to  have  been  misunderstood  at  the  bar.  The 
objection  in  that  case  was  not  that  one  or  more  of  the  defendants  might  not 
pursue  an  appeal  for  their  own  interest,  if  the  others  refused  to  join  in  it  upon 
due  notice  and  process  for  that  purpose  from  the  circuit  court ;  but  that  it  did 
not  appear  that  all  the  defendants  were  not  ready  and  willing  to  join  in  the 
appeal,  and  that  the  appeal  was  brought  by  some  of  the  appellants  without 
giving  the  others  an  opportunity  of  joining  in  it,  for  the  protection  of  their 
own  interest,  not  only  against  the  appellee,  but  against  the  appellants,  as  their 
own  interests  might  be  distinct  from,  or  even  adverse  to,  that  of  the  appellants; 
and  it  was  right  and  proper  that  all  the  parties  should  have  an  opportunity  o"f 
appearing  before  the  court,  so  that  one  filial  decree,  binding  upon  all  the  par- 
ties having  a  common  interest,  might  be  pronounced. 

Upon  the  whole,  therefore,  our  opinion  is  that  the  appeal  must  be  dismissed, 
with  costs,  against  all  the  defendants  except  Todd;  and  as  to  him,  it  is  to  be 
retained  for  a  hearing  upon  the  merits. 

BLOSSOM  V.  RAILROAD  COMPANY. 
(1  WaUace,  655-657.    1863.) 

Appeal  from  U.  S.  District  Court,  District  of  Wisconsin. 

Statement  of  Facts. —  Certain  property  was  offered  for  sale  under  a  decree 
foreclosing  a  mortgage ;  the  appellant  bid,  the  sale  was  then  suspended,  and  no 
further  proceedings  were  had.  An  application  by  the  appellant  to  have  the 
sale  completed  and  confirmed  was  overruled,  and  he  appealed.  Motion  to 
dismiss. 

Opinion  by  Mr.  Justice  Miller. 

1.  Is  the  appellant  so  far  a  party  to  the  original  suit  that  he  can  appeal? 

§  1 613.  Bidder  at  a  marshaVs  sale  may  appeal  from  decision  of  the  court  as 
to  coiifirmation. 

It  is  certainly  true  that  he  cannot  appeal  from  the  original  decree  of  fore- 
closure, nor  from  any  other  order  or  decree  of  the  court  made  prior  to  his  bid. 
It,  however,  seems  to  be  well  settled,  that  after  a  decree  adjudicating  certain 
rights  between  the  parties  to  a  suit,  other  persons  having  no  previous  interest 
in  the  litigation  may  become  connected  with  the  case,  in  the  course  of  the  sub- 
sequent proceedings,  in  such  a  manner  as  to  subject  them  to  the  jurisdiction  of 
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the  court,  and  render  them  liable  to  its  orders ;  and  that  they  may  in  like  man- 
ner acqaire  rights  in  regard  to  the  subject  matter  of  the  litigation  which  the 
court  is  boitnd  to  protect  Sureties,  signing  appeal  bonds^  stay  bonds,  delivery 
bonds,  and  receipters  under  writs  of  attachment,  become  quaai  parties  to  the 
proceedings,  and  mhjec^  themselves  to  the  jurisdiction  of  the  court,  so  that  sum- 
mary judgments  may  be  rendered  on  their  bonds  or  recognizances.  So  in  the 
•case  of  a  creditor's  bill,  or  other  suit,  by  which  a  fund  is  to  be  distributed  to 
parties,  some  of  whom  are  not  before  the  court;  these  are  at  liberty  to  come 
before  the  master  after  the  decree,  and  establish  their  claims  to  share  in  the 
■distribution.  A  purchaser  or  bidder  at  a  master's  sale  in  chancery  subjects 
himself  quoad  hoo  to  the  jurisdiction  of  the  court,  and  can  be  compelled  to  per- 
form his  agreement  specifically.  It  would  seem  that  he  must  acquire  a  corre- 
«qponding  right  to  appear  and  claim,  at  the  hands  of  tho  court,  such  relief  as  the 
rules  of  equity  proceedings  entitle  him  to.  In  Delaplaine  v.  Lawrence,  10 
Paige,  602,  Chancellor  Walworth  says  that "  in  sales  madfe  by  masters  under 
decrees  and  orders  of  this  court,  the  purchasers  who  have  bid  oflf  the  property 
and  paid  their  deposits  in  good  faith  are  considered  as  having  inchoate  rights 
which  entitle  them  to  a  hearing  upon  the  question  whether  the  sales  shall  be 
«et  aside.  And  if  the  court  errs,  by  setting  aside  the  sale  improperly,  they 
have  the  right  to  carry  the  question  by  appeal  to  a  higher  tribunal."  This 
principle,  to  which  we  see  no  objection,  seems  to  decide  the  point  before  us  in 
regard  to  parties  to  the  suit. 

§  1  Gl  4*  An  appeal  may  lie  from  matters  arisinff  after  the  decree. 

2.  The  next  ground  assumed  is  that  the  right  of  appellant  having  accrued  in 
the  mere  process  of  executing  the  final  decree  of  the  court,  no  appeal  lies  in 
such  case.  Although  this  court  has  frequently  decided  that  where  the  act  com- 
plained of  was  a  mere  ministerial  duty,  necessarily  growing  out  of  the  decree 
which  was  being  carried  into  effect,  no  appeal  would  lie,  it  has  never  decided 
that  in  no  case  arising  after  a  decree,  which  is  final  only  in  the  sense  which 
would  allow  it  to  be  appealed,  will  an  appeal  be  allowed  from  an  order  of  the 
court,  however  it  might  atfect  important  interests,  or  decide  matters  not  before 
the  court  when  the  first  decree  was  rendered.  Such  a  doctrine  would  place  a 
very  large  proportion  of  the  most  important  matters  adjudged  by  courts  of 
chancery  beyond  the  reach  of  an  appeal.  On  the  contrary,  this  court  has  re- 
peatedly considered  appeals  from  the  decrees  of  the  circuit  courts  upon  matters 
arising  after  the  case  had  been  here,  and  the  courts  b6iow  had  entered  decrees 
in  accordance  with  the  directions  of  this  court.  At  the  present  term,  in  the 
case  of  A.  R.  Orchard  v,  John  Hughes,  the  court  refused  to  dismiss  an  appeal 
from  an  order  confirming  a  sale  under  a  decree  of  foreclosure,  and  directed 
that  the  case  should  be  heard,  with  the  appeal  from  the  principal  decree  in  the 
suit  which  ordered  the  sale. 

§  1615.  An  appeal  will  not  he  dismissed  where  the  decision  of  the  motion  in- 
volves the  m,erits, 

3.  It  is  said  that  the  act  of  the  court  in  refusing  to  confirm  or  complete  the 
sale  was  entirely  within  its  discretion,  and,  therefore,  cannot  be  reviewed  here. 
The-  case  of  Delaplaine  v,  Lawrence,  just  cited,  seems  to  imply  a  different 
doctrine.  However  this  may  appear  on  investigation,  we  think  that  its  de- 
cision involves  the  merits  of  the  case  before  us,  and  requires  such  an  examina- 
tion of  the  whole  record  as  can  only  be  made  fairly  on  a  full  hearing.  We  are 
not  disposed  to  deprive  the  appellant  of  this   by  dismissing  his  appeal  on 

motion.  Motion  overruled, 
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HmOKLEY  V.  OILMAN,  CLINTON  AND  SPRINGFIELD  RAILROAD  COMPANY. 

(4  Otto,  467-469.    1876.)  , 

Appeal  from  U.  S.  Circuit  Court,  Southern  District  of  Illinois. 

Statement  op  Facts. —  In  this  case  property  was  sold  and  conveyed  under  a 
■decree  foreclosing  a  mortgage,  and  on  a  settlement  with  the  receiver,  a  decree 
was  entered  against  him,  directing  the  payment  into  court,  by  a  certain  time, 
of  a  balance  found  due  from  him.  He  appealed  from  the  decree,  and  a  motion 
was  made  to  dismiss  because  he  was  not  a  party  to  the  suit. 

Opinion  by  Waite,  C.  J. 

The  motion  to  dismiss  cannot  be  sustained.  In  Blossom  v.  Kailroad  Com- 
pany,  1  Wall.,  655,  a  bidder  at  a  foreclosure  sale  was  allowed  to  appeal,  and  in 
delivering  the  opinion  of  the  court  Mr.  Justice  Miller  said:  "Tt  is  certainly 
true  that  he  cannot  appeal  from  the  original  decree  of  foreclosure,  nor  from 
any  other  order  or  decree  of  the  court  made  prior  to  his  bid.  It,  however, 
seems  to  be  well  settled,  that,  after  a  decree  adjudicating  certain  rights  between 
the  parties  to  a  suit,  other  persons  having  no  previous  interest  in  the  litigation 
may  become  connected  with  the  case  in  the  course  of  the  subsequent  proceed- 
ings, in  such  a  manner  as  to  subject  them  to  the  jurisdiction  of  the  court,  and 
render  them  liable  to  its  orders;  and  that  they  may  in  like  manner  acquire 
rights  in  regard  to  the  subject  matter  of  the  litigation  which  the  court  is  bound 
to  protect." 

§  1 616.  A  receiver  may  appeal  from  a  decree  requiring  him  to  pay  a  balance 
irito  court 

This  seems  to  us  to  be  decisive  of  this  motion.  The  receiver  cannot  and  does 
not  attempt  to  appeal  from  the  decree  of  foreclosure,  or  from  any  order  or  de- 
cree of  the  court,  except  such  as  ^elates  to  the  settlement  of  his  accounts.  To 
that  extent  he  has  been  subjected  to  the  jurisdiction  of  the  court,  and  made 
liable  to  its  orders  and  decrees.  H(»  has,  therefore,  the  corresponding  right  to 
contend  against  all  claims  made  against  him.  For  this  purpose  he  occupies  the 
position  of  a  party  to  the  suit,  although  an  officer  of  the  court,  and  after  the 
final  decree  below  has  the  right  to  his  appeal  here.  In  this  case  the  final  de- 
cree has  been  given  and  the  case  is  properly  here  upon  the  appeal  as  prayed 
and  allowed.*  This  will  not  keep  anything  in  litigation  but  the  receiver's  ac- 
counts. The  title  to  the  property  and  the  possession  under  the  sale  cannot  be 
in  any  manner  affected.  Everything  can  be  closed  up  in  the  court  below,  in 
accordance  with  the  decree  which  has  been  entered  in  the  cause,  except  the 
distribution  of  the  money  claimed  from  the  receiver. 

It  will  be  time  enough  to  consider  whether  more  of  the  record  has  been 
brought  here  than  is  necessary  to  the  hearing  of  the  questions  presented  by  the 
appeal  when  the  cause  is  reached,  or  when  application  is  made  to  us  in  that 
behalf.  Motion  to  dismiss  denied. 

CONNOR  V.  PEUGH. 
(18  Howard,  394-396.     1855.) 

Error  to  TJ.  S.  Circuit  Court,  County  of  Washington,  District  of  Columbia. 

Opinion  by  Mr.  Justice  Grier. 

Statement  o'f  Facts. —  Defendant  in  error  moves  to  dismiss  the  writ  of  error 
in  this  case.  It  is  an  action  of  ejectment  brought  in  the  circuit  court  of  this 
District  in  the  usual  form,  by  serving  a  declaration  on  the  tenant  in  possession 
with  notice.     The  declaration  and  notice  were  served  by  the  marshal  more  than 
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ten  days  before  March  term,  1854.  The  tenant  did  not  appear  and  have  her- 
self made  defendant  in  place  of  the  casual  ejector,  according  to  the  exigency 
of  the  notice ;  and  at  (October  term  a  judgment  was  entered  against  the  casual 
ejector  in  the  usual  and  proper  form.  On  the  5th  of  June,  1855,  the  tenant  in 
possession  came  into  court  for  the  first  time  and  moved  to  set  aside  the  judg- 
ment and  execution  issued  thereon,  and  to  be  allowed  to  defend  the  suit  for 
reasons  set  forth  in  her  affidavit.  The  court  refused  to  grant  this  motion, 
"whereupon  the  said  Mary  Ann  Connor  prayed  an  appeal,"  etc. 

§  1617.  Where  a  tenant  does  not  become  a  party  to  an  ejectment,  he  cannot  ap- 
peal from  a  judgment  against  the  castial  ejector. 

The  tenant  in  possession  having  neglected  to  appear  and  have  herself  made 
defendant,  and  confess  lease,  entry  and  ouster,  the  judgment  was  properly  en- 
tered against  the  casual  ejector.  No  one  but  a  party  to  the  suit  can  bring  a 
writ  of  error.  The  tenant  having  neglected  to  have  herself  made  such,  cannot 
have  a  writ  of  error  to  the  judgment  against  the  casual  ejector. 

§  1618.  An  appeal  does  not  lie  from,  a  decision  of  a  motion  tosetasid^a 
judgment  and  to  permit  the  party  to  intervene. 

The  motion  afterwards  made  to  have  the  judgment  set  aside,  and  for  leave 
to  intervene,  was  an  ap]>lication  to  the  sound  discretion  of  the  court.  To  the 
action  of  the  court  on  such  a  motion  no  appeal  lies,  nor  is  it  the  subject  of  a 
bill  of  exceptions  or  Avrit  of  error. 

Writ  of  error  dismissed, 

§  1619.  Who  may  appeal. —  Persons  made  parties  to  the  suit  by  order  of  the  court  in  a  real 
action,  and  against  whom  judgment  is  rendered  for  want  of  a  plea,  may  obtain  a  review  of 
the  judgment  by  a  writ  of  error.  Macker  v.  Thom^is,  7  Wheat.,  531.  Pending  a  suit  in  equity 
against  a  levee  board  consisting  of  five  commissioners,  such  board  was  abolished  and  the  state 
treasurer  and  auditor  were  ex  officio  constituted  such  board,  and  substituted  for  the  former 
commissioners.  The  suit  was  revived  and  decree  rendered  against  them.  Held,  that  an  ap- 
peal by  them  in  their  own  names  as  treasurer  and  auditor,  "and  ex  officio  levee  board,"  etc., 
was  proper.    Hemingway  v.  Stansell,  16  Otto,  401. 

§  1 620.  A  writ  of  error  in  which  a  bank  is  plaintiff  in  error  will  not  be  dismissed  because 
its  charter  expired  pending  the  hearing,  though  by  the  terms  of  the  charter  it  was  to  cease  on 
a  certain  date,  but  was  to  possess  the  power  to  settle  up  its  affairs  thereafter.  Pomeroy  v. 
Bank  of  Indiana,  1  Wall.,  25. 

§  1621.  No  appeal  can  be  taken  from  a  decree  in  admiralty  in  rem  in  the  name  of  the  res; 
nor,  it  seems,  in  the  name  of  other  than  human  beings,  or  a  corporate  or  aggregate  associa- 
tion of  human  beings.  It  seems  also  that  a  pei*son  not  a  party  to  the  record  cannot  appeal, 
and  that  an  appeal  in  a  firm  name  is  improper  unless  the  names  of  the  individual  members 
appear.    Steamer  Spark  v.  Lee  Choi  Chum,  1  Saw.,  716.     See  §  1598. 

§  1622.  Only  parties  to  a  decree  can  appeal.  If  a  pai*ty  to  the  suit  is  in  no  manner  affected 
by  what  is  decreed,  he  cannot  be  said  to  be  a  party  to  the  decree,  and  he  has  no  right  to  an 
appeal  although  the  right  is  reserved  in  the  decree.  Farmers'  Loan  and  Trust  Co.  v.  Water- 
man, 16  Otto,  265.     See  the  case,  §§  572,  573.     See  g§  1595,  1602. 

g  1623.  Describing  the  parties. — An  appeal  will  not  be  dismissed  if  it  appears  that  it  was 
granted  to  the  defendants,  although  they  are  not  named.  Adams  i\  Law,  16  How.,  60.  See 
§  1597. 

§  1 624,  Where  there  were  but  three  plaintiffs  in  error,  and  the  citation  described  four,  and 
in  one  citation  the  names  were  different  from  those  in  the  writ  of  error,  and  the  boad  given 
in  each  case  recited  but  one  pei*son  as  plaintiff  in  error,  the  writs  were  dismissed.  Kail  v. 
Wetmore,*  6  Wall.,  451. 

§  162.5.  The  supreme  court,  on  an  appeal  from  a  decree  of  the  circuit  court,  in  which  the 
orders  of  a  state  court  in  a  concurrent  proceeding  are  sent  up  with  the  record,  cannot  infer 
from  the  title  of  the  cause,  in  whicli  *'et  a/."  follows  the  names  of  the  defendants,  that  a  per- 
son not  named  or  referred  to  therein  was  a  party,  against  his  denial  in  the  suit  in  the  circuit 
court.     Wniiams  v.  Bankhead,  19  Wall.,  570. 

§  1626.  A  writ  of  error  to  review  a  judgment  upon  scire  facias  against  several  persons  Ib 

irregular  when  brought  in  the  name  of  one  **and  others."    All  the  parties  interested  must 

join,  and  their  names  must  appear.     Deneale  v.  Archer,  8  Pet.,  526. 
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§  1627.  All  parties  must  join. — Less  than  all  the  parties  to  a  joint  decree  cannot  appeal 
with  oat  a  summons  and  severance  in  the  court  below.  Ex  parte  Mussina,  20  How.,  289.  See 
the  case,  g§  68,  64.    See  g  1594. 

§  1628.  Where  only  one  party  to  a  joint  decree  appeals,  the  appeal  will  be  dismissed.  Clif- 
ton r.  Sheldon,*  28  How.,  481 ;  Doty  v.  Strong,*  1  Pin.  (Wis.),  167.  Where  only  one  party  ap- 
peals, if  the  appeal  brings  up  so  much  of  the  case  and  such  of  the  parties  as  are  necessary 
for  a  determination  of  his  rights,  the  appeal  will  not  be  dismissed.  Milner  v.  Meek,*  5 
Otto.  258. 

§  1629.  Where  a  joint  and  several  judgment  is  rendered  against  severfld  defendants,,  they 
may  separately  sue  out  writs  of  error.     CJox  v.  United  States,  6  Pet.,  178. 

§  1630.  A  defendant  in  equity,  who  has  a  separate  interest,  may  appeal  without  joining 
the  other  defendants.  Forgay  v,  Conrad,  6  How.,  208  (§§  840-842);  Brewster  v,  Wakefield, 
23  How,,  128. 

§  1 63 1.  It  seems  that  in  an  action  for  a  marine  trespass  against  two,  if  there  is  a  joint  de- 
cree for  damages,  either  can  appeal  separately,  if,  by  their  plea,  they  have  severed  their 
interest,  or  have  joined  in  pleading  the  general  issue ;  but  not  if  they  pleaded  a  joint  justifica^ 
tion.    Thomas  i\  Lane,  2  Sumn.,  3. 

§  1632.  Severance. —  Where  the  record  shows  that  written  notice  was  served  on  co-de- 
fendants and  that  they  refused  to  join  in  a  writ  of  error,  the  writ  will  be  sustained  without 
the  necessity  of  a  summons  and  severance.  (Masterson  v.  Herndon,  10  Wall.,  418,  cited.) 
O'Dowd  V.  Russell,*  14  WaU.,  402. 

§  1633.  If  the  defendant  in  error  appears  and  defends  the  action,  on  a  writ  of  error  sued 
out  by  one  of  several  of  the  original  defendants  without  a  request  that  the  other  defendants 
should  be  summoned  and  severed,  he  will  be  held  to  have  waived  such  irregularity.  Amis  v. 
Smith,  16  Pet,  314. 

§  1634.  It  seems  that  where  one  of  several  defendants  brings  a  writ  of  error  in  which  the 
others  are  unwilling  to  join,  he  must  do  it  in  the  name  of  all,  and  those  who  refuse  to  appear 
and  assign  errors  must  be  summoned  and  severed,  and  then  the  writ  of  error  must  be  pro- 
ceeded in  by  the  rest  only ;  and  the  party  who  prosecutes  the  writ  will  not  be  compelled  to 
proceed  until  they  have  been  summoned  and  severed  and  the  other  parties  will  thus  be  for- 
ever after  barred  of  the  writ.  As  the  practice  of  summons  and  severance  is  not  common, 
the  proper  practice  would  be  to  enter  a  rule  requiring  all  to  join  or  be  severed.  Doty  v. 
Strong,*  1  Pin.  (Wis.),  167. 

§  1685.  Interrention. —  Persons  may  be  permitted  to  become  parties  to  a  suit  for  the  pur- 
pose of  taking  an  appeal.  Sage  v.  Central  R.  Co.,  3  Otto,  419.  See  the  case,  gg  1493-98.  In 
an  action  commenced  in  the  district  court  of  Louisiana  to  confirm  a  Spanish  grant,  a  third 
person  whose  rights  are  barred  under  the  act  of  congress  allowing  such  actions  cannot  in- 
tervene in  the  appellate  court  and  assert  his  title  under  the  original  action.  United  States  v. 
Patterson,  15  How.,  12. 

g  1636.  In  prize  proceedings  persons  claiming  to  be  interested  in  the  property  sought  to 
be  condemned,  who  were  not  parties  to  the  proceedings  in  the  courts  below,  and  who  conse- 
quently have  no  standing  in  the  supreme  court,  either  as  appellants  or  as  appellees,  will  not 
be  allowed,  on  appeal,  to  intervene,  for  the  reason  that  to  allow  such  intervention  would  be 
to  exercise  original  instead  of  appellate  jurisdiction.    The  William  Bagaley,  5  Wall.,  411. 

g  1637.  After  a  decree  of  foreclosure  taken  pro  confesao,  certain  parties  asked  and 
obtained  leave  to  intervene  in  the  suit  in  the  same  manner  and  with  a  like  effect  as  if  they 
had  been  named  in  the  original  and  supplemental  bills.  Afterwards  the  case  was  ref eixed  to 
a  master,  to  whose  report  the  intervenors  excepted.  The  report  was  followed  in  the  final 
decree,  and,  deeming  themselves  aggrieved,  the  intervenors  claimed  an  appeal,  which  the 
court  below  refused  to  grant.  Hdd,  that  the  intervenors  had  a  right  to  appeal,  and  that 
mandamus  would  lie  to  the  circuit  court  to  enforce  it.  The  allowance  of  an  appeal  follows 
of  course  if  prayed  for  by  one  who  has  a  right  to  it,  and  the  words  of  the  statute,  *'  shall  be 
allowed,"  are  imperative.     Ex  parte  Jordan,  4  Otto,  251. 

§  1638.  Where  the  supreme  court  reversed  a  decree  and  remanded  the  case  for  the  lack  of 
averments  in  the  bill  which  would  enable  it  to  dispose  of  the  case,  with  directions  to  allow 
the  proper  amendment,  and  it  was  suggested  that  there  were  other  persons  who  should  be  made 
parties,  but  whose  application  to  the  court  below  was  refused  because  not  made  in  time,  the 
supreme  court  directed  that  they  be  added  as  parties.     Harrison  v.  Nixon,  9  Pet.,  505. 

§  1 638.  Rights  of  parties  not  appealin/a:.—  Parties  who  do  not  appeal  from  a  final  decree  of  a 
circuit  court,  which  is  regular  in  form,  cannot  be  heard  in  opposition  to  the  decree  when  the 
cause  is  removed  to  the  supreme  court  by  the  opposite  party,  unless  it  appears  that  the  pro- 
ceedings in  removing  the  cause  were  unauthorized  and  irregular.  They  may  be  heard  in  sup- 
port of  the  decree,  and'  in  opposilion  to  every  assignment  of  error  filed  by  the  appellants. 
The  Stephen  Morgan,*  4  Otto,  599;  Mount  Pleasant  t?.  Beckwith,  10  Otto,  527. 
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|§  1640-1692.  APPEALS  AND  WRITS  OF  ERROR. 

§  1 640.  On  appeal  to  the  supreme  court  the  appellee  can  ask  notfaioK  bat  what  the  decree- 
appealed  from  gave  him.  It  is  the  appellant  who  complains  of  the  decree,  and  only  such 
questions  will  be  examined  as  are  presented  by  him.  The  position  of  the  appellee  is  defensive 
simply.  It  is  only  when  both  parties  appeal  that  the  cause  is  open  for  examination  as  it  is  in 
the  lower  court.    Canal  Ck>mpany  v.  Gordon,  6  Wall.,  568. 

§  1641 .  On  an  appeal  from  the  decree  of  the  circuit  court  in  a  suit  in  equity  the  supreme 
court  can  know  no  parties  except  those  to  the  record,  and  will  permit  no  one  who  may 
deem  himself  interested  to  appear  by  counsel  and  interfere.  Harrison  v.  Nixon,  9  Pet., 
492. 

§  1648.  Where  both  parties  to  a  decree  appeal,  and  one  appeal  is  dismissed  for  want  of 
prosecution,  the  other  party  can  only  be  heard  in  support  of  the  part  of  the  decree  covered  by 
the  appeal  dismissed.  An  appeal  brings  up  only  what  was  decided  adversely  to  the  appellant. 
Loudon  r.  Taxing  District,  14  Otto,  774. 

§  1643.  In  the  supreme  court  the  party  not  appealing  cannot  take  advantage  of  an  error 
in  the  decree  against  himself;  nor,  it  seems,  can  the  appellants  allege  error  in  the  decree 
against  the  appellees.  If  the  appellees  desire  to  avail  themselves  of  error  in  the  decree  of  the 
court  below  they  must  take  a  cross  appeal,  or  they  must  be  held  to  have  waived  the  error. 
Chittenden  v.  Brewster,  1  Wall.,  196. 

§  1 644.  After  an  appeal  has  been  dismissed  by  stipulation  of  the  parties,  in  a  case  involving 
a  survey  imder  a  Mexican  grant,  in  which  the  appellant  in  the  record  was  the  United  States 
simply,  such  dismissal  will  not  be  vacated  upon  the  application  of  parties  whose  names  do 
not  appear  of  record  as  parties  to  the  case,  even  though  it  may  appear  that  private  parties  in* 
terested  in  the  lands  were  prosecuting  under  the  name  of  the  government.  United  States  r. 
Estudillo,  1  WaU.,  715. 

§  1645.  The  United  States,  in  a  proceeding  to  confirm  a  title  to  a  Mexican  grant,  if  theyd<^ 
not  appeal  from  the  order  of  the  district  court  confirming  a  survey  made  in  such  proceed- 
ings, will  not  be  heard  in  the  supreme  court  to  question  the  correctness  of  the  survey.  Al- 
viso  V.  United  States,  8  Wall.,  342;  The  Fossat  Case,  2  WaU.,  704. 

§  1 646.  The  supreme  court,  upon  an  appeal  from  a  decree  in  an  admiralty  proceeding,  will 
not  take  into  consideration  the  interests  of  parties  not  appealing.  M^Donough  v,  Dannery^ 
8  Dal.,  189.  Such  parties  wlU  only  be  heard  in  favor  of  the  decree.  The  Slavers  (Reindeer), 
2  Wail,  894.    The  rule  applies  in  collision  cases.     The  Quickstep,  9  V^.,  672. 

§  1 647.  Under  tlie  judiciary  act  of  1789,  and  acts  amendatory  thereof,  both  parties  in  an 
admiralty  suit  may  appeal  from  the  decree  of  the  court  below ;  but  where  only  one  party  ap- 
peals the  other  is  bound  by  the  decree  in  the  court  below,  and  he  cannot  assign  error  in  the 
appellate  court,  nor  can  he  be  heard  except  in  support  of  the  decree  from  which  the  appeal 
of  the  other  party  is  taken.    The  Maria  Martin,  12  Wall.,  40. 

§  1 648.  A  libel  was  filed  in  the  district  court  against  a  tug  and  her  tow  for  damages  result- 
ing  from  a  collision.  Before  entry  of  the  decretal  order  in  the  suit,  the  owners  of  the  vessel 
filed  a  paper  in  court,  by  which  they  agreed  to  take  upon  themselves  the  entire  defense  of 
the  suit,  both  in  their  own  behalf  and  in  behalf  of  the  tug,  and  promised  to  pay  the  libel- 
ants whatever  damages  might  be  assessed  against  the  tug.  The  decree  of  the  district  court 
being  against  the  claimants,  the  owners  of  the  vessel  appealed  from  the  whole  decree.  Oh 
appeal  to  the  supreme  court  by  the  owners  of  the  tug,  the  court  intimates  that  although,  as  & 
general  rule,  a  party  who  does  not  appeal  cannot  be  heard  against  a  decree,  yet  in  this  case 
the  appeal  of  the  owners  of  the  tug  was  allowed,  but  the  court  suggests  that  there  exist 
some  well  grounded  doubts  as  to  the  regularity  of  th^  proceeding.  The  Maby  and  Cooper, 
14  Wall.,  214. 

§  1649.  In  case  of  the  appeal  to  the  supreme  court  by  the  owners  of  a  steam  tug,  from  a 
decree  against  such  tug  and  its  tow,  rendered  by  the  circuit  court  on  an  appeal  by  the  owners 
of  the  tow  alone  from  the  decree  of  the  district  court  against  both  tug  and  tow,  the  question 
whether  the  owners  of  the  tug  can  appeal  will  not  be  considered  by  the  supreme  court  where 
it  appears  that  the  decree  against  the  tug  must  be  affirmed.    Ibid, 

§  1650.  Defect  of  parties.— If,  on  appeal  from  the  circuit  court  in  an  equity  case,  it  ap- 
pears to  the  supreme  court  that  there  is  a  defect  of  parties  which  will  prevent  a  decree  giv- 
ing the  proper  relief,  the  cause  will  be  remanded  to  the  circuit  court  with  directions  to  allow 
the  necessary  and  proper  amendments.  Lewis  r.  Darling,  16  How.,  8.  It  seems  that  the  case 
may  be  remanded  at  any  time  before  the  final  hearing.     West  v.  Smith,  8  How.,  410. 

§  1651.  In  a  case  appealed  to  the  supreme  court,  where  it  appears  that  there  is  a  defect  of 
parties  which  will  prevent  the  giving  of  a  proper  decree,  the  decree  of  the  court  below  must 
be  reversed,  though  such  objection  was  not  taken  there,  and  the  cause  remanded  to  permit 
the  proper  and  necessary  amendments.     Hoe  v.  Wilson,  9  Wall.,  503. 

§  1652.  It  seems  that  although  the  objection  of  the  want  of  proper  parties  may  be  made  in 
the  supi-eme  court  upon  the  hearing  of  an  appeal,  yet  it  should  not  prevail  except  in  very 
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strong  cases,  and  where  the  court  perceiTes  that  a  neoessary  and  indispensable  party  is  want- 
ing.    Mechanics'  Bank  of  Alexandria  v,  Seton,  1  Pet.,  806. 

§  1653.  Landlord  anil  tenant. —  Where  a  judgment  in  ejectment  was  recovered  against  a 
deceased  tenant  in  Illinois,  it  was  held  that  the  landlord  might  sue  out  a  writ  of  error  in  the 
name,  and  without  the  consent,  of  ihe  heirs  of  the  tenant ;  and  especially  as  he  became  liable 
for  the  costs  and  expenses.    Kellogg  v.  Forsyth,*  24  How.,  186.     See  g  1603. 

§  1654.  Death  of  a  party. — It  seems  that  if,  after  the  death  of  a  party  to  an  action  in  a 
lower  court,  the  other  party  wishes  to  obtain  a  review  of  the  case  upon  a  writ  of  error,  he 
shocdd  petition  the  lower  court  for  leave  to  revive  the  action  in  the  name  of  the  widow  and 
heirs  of  the  deceased;  and  that,  if  the  inferior  court  should  refuse  such  leave,  he  should  apply 
to  the  supreme  court  for  leave  to  issue  the  writ  of  error  in  the  names  of  such  representatives. 
McClane  v.  Boon,  6  Wall,  245. 

§  1655.  Pending  a  writ  of  errcH:  to  the  supreme  court,  which  was  afterwards  dismissed, 
one  of  the  defendants  in  error  died.  Subsequently  another  writ  of  error  was  sued  out,  and 
the  name  of  the  deceased  was  included  as  one  of  the  parties.  Hddt  that  the  writ  was  im- 
properly brought,  and  must  be  dismissed  on  motion.     IbicL 

§  1656.  Assignee  in  bankmptcfi'. —  Where  a  writ  of  error  was  sued  outL  by  three  partners,, 
two  of  -whom  were  bankrupts,  and  a  motion  was  made  to  dismiss  the  writ  on  the  ground  that 
it  could  only  be  prosecuted  by  the  assignee  of  the  bankrupts,  and  such  assignee  had  petitioned 
to  be  substituted,  the  order  of  substitution  was  made,  and  the  assignee  was  allowed  to  prose- 
cute the  writ  in  behalf  of  the  bankrupts.  It  seems  that  in  such  a  case  the  solvent  partner 
might  prosecute  the  writ  himself,  using,  if  necessary,  the  names  of  the  bankrupts.  Gates  t;» 
Goodloe,  11  Otto,  613.    See,  also,  g§  51,  83. 

XIII.  Cetation. 

SUHMART  —  Citation  or  waiver  necessary y  §  1657.—  Appeal  taken  after  adjournment,  g§  1658, 
1660. —  Security  taken  after  the  term,  %  1659. —  Notice  by  publication,  §  1661. —  Signed  by 
eierkf  g  1662. — Service  on  attorney  or  executrix,  §  1668. —  Service  where  a  state  is  a  party, 
§  1664. 

§  1657.  A  citation,  with  due  return,  or  a  waiver  by  general  appearance  or  otherwise,  is  in- 
dispensable to  jurisdiction  on  appeal.    Alviso  v.  United  States,  §  1665.    See  g§  1678,  1681. 

§  1658.  The  act  of  1808  subjects  appeals  from  decrees  in  chancery  to  the  rules  and  regula- 
tions which  govern  writs  of  error.  Under  that  act,  where  the  appeal  is  taken  after  the  court 
has  risen  a  citation  is  necessary,  and  it  must  be  served  thirty  days  before  the  return  day  of 
the  appeal  or  writ  of  error.    Yeaton  r.  Lenox,  §g  1666,  1667. 

§  1659.  Where  security  is  taken  after  the  term,  the  citation  must  be  served  even  though 
the  appeal  was  taken  in  open  court.    National  Bank  v,  Omaha,  g  1668^. 

g  1660.  Service  of  the  citation  is  necessary  where  the  appeal  is  taken  out  of  term.  An 
omission,  however,  will  not  avoid  the  appeal,  but  the  court  may  grant  summary  relief  by  im- 
posing such  terms  upon  the  appellants  as  under  the  circumstances  may  be  legal  and  proper* 
Dayton  v.  Lash,  §  1669. 

g  1661.  Where  a  party  appears  and  litigates  his  rights  in  the  lower  court,  a  judgment 
against  him  on  writ  of  error,  with  notice  by  publication,  is  binding,  where  such  process  is 
authorized  by  the  statute,  and  is  evidence  against  him  of  the  value  of  slaves  in  controversy. 
Nations  v.  Johnson,  g§  1670-1674. 

g  1  ^62.  Where  the  citation  is  signed  by  the  clerk  instead  of  by  the  judge,  the  writ  of  error 
wUl  be  dismissed.    United  States  v.  Hodge,  g  1675.     See  gg  1685,  1697. 

§  1 663.  Service  of  citation  on  the  attorney  or  counsel  of  record  of  the  proper  party  is  suffi- 
cient ;  but  service  on  his  executrix  or  law  partner  is  not  sufficient,  and  where  such  service  was 
made  the  writ  of  error  was  dismissed.     Bacon  v.  Hart,  g  1676. 

g  1 664.  Where  an  officer  of  a  state  prosecutes  for  the  state,  the  citation  must  be  served  on 
him.  The  tenth  rule  of  the  supreme  court,  requiring  service  on  the  chief  executive  magis> 
trate  and  attorney-general  of  the  state,  applies  to  those  cases  only  in  which  the  state  is  a  party 
on  the  record.    Poydras  de  la  Lande  v.  Treasurer  of  Louisiana,  g  1677. 

[Notes.—  See  gg  1678-1704.] 
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.§§  1665-1667.  APPEALS  AND  WRITS  OF  ERROR. 

ALVISO  V.  UNITED  STATES. 
(5  Wallace,  824.    1866.) 

Appeal  from  U.  S.  District  Court,  Northern  District  of  California. 

Opinion  by  Chase,  C.  J. 

Statement  of  Facts. —  The  final  decree  in  the  district  court  was  rendered  on 
the  8th  September,  1863,  and  an  appeal  was  allowed,  on  motion  of  the  claim- 
ant, on  the  18th  November,  1863.  Upon  this  appeal  no  action  was  taken 
by  the  appellants.  On  the  23d  February,  1864,  an  appeal  was  again  allowed, 
and  the  record  was  brought  to  this  court  and  filed,  November  11,  1864. 

§  1665.  Citation  necessary  to  confer  jurisdiction,  {a) 

This  was  in  time,  but  no  citation  was  issued  to  the  adverse  party,  and  there 
is  nothing  to  show  any  waiver;  and  a  citation,  with  due  return,  or  waiver  by 
general  appearance  or  otherwise,  is  indispensable  to  jurisdiction  on  appeal. 
The  writ,  therefore,  must  be  dismissed. 

YEATON  V,  LENOX. 
(7  Peters,  230-222.    1833.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Columbia. 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  In  this  case  a  decree  was  pronounced  by  the  court  of 
the  United  States  for  the  county  of  Alexandria,  in  December,  1829,  from  which 
the  defendants  in  that  court  appealed,  hut  did  not  bring  up  the  record.  At 
January  term,  1832,  the  appellees,  in  pursuance  of  a  rule  of  this  court,  brought 
in  the  record,  filed  it,  and  moved  that  the  suit  should  be  dismissed.  The  court 
ordered  a  dismission.  On  the  9th  day  of  March,  1832,  a  citation  was  signed 
by  the  chief  justice  of  the  court  for  the  District  of  Columbia,  citing  the  plaint- 
iffs in  the  original  action  to  appear  before  the  supreme  court,  then  in  session, 
and  show  cause  why  the  decree  of  the  circuit  court  should  not  be  corrected. 
A  copy  of  the  record  was  returned  with  this  citation  *'  executed,"  and  filed 
with  the  clerk.  The  appellees  move  to  dismiss  the  suit  because  the  record  has 
been  irregularly  brought  up. 

§  1666.  A  citation  is  necessary  wliere  the  appeal  is  taken  after  the  court  has 
risen. 

The  act  of  March,  1803,  which  gives  the  appeal  from  decrees  in  chancery, 
subjects  it  to  the  rules  and  regulations  which  govern  writs  of  error.  Under 
this  act  it  has  been  always  held  that  a  decree  may  be  prayed  in  court  when  the 
decree  is  pronounced;  but  if  the  appeal  be  prayed  after  the  court  has  risen,  the 
party  must  proceed  in  the  same  manner  as  had  been  previously  direct^  in 
writs  of  error. 

§  1667.  The  citation  must  be  served  thirty  days  hefore  the  return  day  of  the 
appeal  or  writ  of  error.  (6) 

The  judicial  act  directs  that  a  writ  of  error  must  be  allowed  by  a  judge,  and 
that  a  citation  shall  be  returned  with  the  record;  the  adverse  party  having  at 

(a)  In  Innerarity  v.  Byrne,*  5  How.,  295,  it  was  held  that  the  citation  was  not  necef»arily-  a  part  of  the  record; 
that  the  presumption  is  that  one  was  issued  when  the  writ  of  error  was  allowed,  and  that  it  may  be  proved  aliunde. 
In  Pierce  v.  Cox,*  9  Wall.,  786,  it  was  held  that  the  appellant  could  not  dismiss  the  appeal  for  want  of  a  citation, 
the  appellee  bein^  in  court,  and  making  no  ojection  to  the  want  of  a  citation.  In  the  case  of  Alviso^  v.  United 
States,  supra^  the  appeal  was  dismissed  for  want  of  a  citation,  but  at  the  next  term,  on  its  being  shown  that  a  ci- 
tation was  signed  and  served^  and  filed  with  the  clerk,  and  was  afterwards  lost  in  a  fire  which  destroyed  the  clerk's 
office,  the  court  held  that  the  case  was  not  a  proper  one  for  a  certiorari^  and  reinstated  the  appeal.  Alviso  v. 
United  States,*  6  Wall.,  467. 

(b)  In  the  case  of  Lloyd  v.  Alexander,*  1  Cr.,  365,  the  coiu't  said  that  the  change  in  the  sessions  of  tiie  courts 
since  that  statute  was  passed  made  it  difficult  to  form  a  rule  for  the  service  of  citations,  and  held  that  "  at  present, 
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least  thirty  days'  notice.  This  notice,  we  understand,  is  thirty  days  before  the 
return  day  of  the  writ  of  error.  In  this  case  the  appeal  is  not  allowed  by  the 
jadge,  and  the  citation  is  to  appear  before  the  court  then  sitting.  The  record 
is  brought  up  irregularly,  and  the  cause  must  be  dismissed. 

NATIONAL  BANK  v.  OMAHA, 
(6  Otto,  737,  788.    ISH.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Nebraska. 

Opinion  by  Watte,  C.  J. 

Statement  of  Facts. —  The  decree  in  this  case  was  rendered  November  13, 
1874;  and  at  the  end  appears  the  following  entry:  "  Whereupon  said  complain- 
ant, by  its  solicitor,  prays  an  appeal  to  the  supreme  court  of  the  United  States, 
which  is  allowed;  and  bond  to  be  given  on  said  appeal  is  fixed  at  $500."  A 
bond  was  filed  September  30,  1875,  which  appears  to  have  been  approved  by 
the  clerk,  and  not  by  the  judge.  No  citation  has  been  issued  or  served,  and 
there  is  no  appearance  in  this  court  by  the  appellees. 

§  1668.  Citation  mv^t  he  served  if  security  is  taken  after  the  term.  Security 
must  he  approved  hy  thejvdge. 

We  have  decided  at  the  present  term,  in  Sage  v.  Railroad  Company,  6  Otto, 
712,  that,  even  though  an  appeal  is  asked  for  in  open  court,  if  the  security  is 
not  taken  until  after  the  term,  ^^  a  citation  should  be  issued  to  bring  in  the  par- 
ties, unless  they  voluntarily  appear,  for,  until  the  security  has  been  accepted,  the 
allowance  of  the  appeal  cannot  be  said  to  have  been  perfected;"  and,  in 
O'Reilly  v.  Edrington,  6  Otto,  724,  that  "  the  security  upon  writs  of  error  and 
appeals  must  be  taken  by  the  judge  or  justice.    He  cannot  delegate  this  power 

to  the  clerk." 

Appeal  di&missed. 
DAYTON  V.  LASH. 

(4  Otto,  112,  113.     1876.) 

Appeal  from  XJ.  S.  Circuit  Court,  District  of  Minnesota- 
Opinion  by  WATTfi,  C.  J. 

Statement  of  Facts. —  This  record  shows  that  an  appeal  was  allowed,  a  su^ 
vcrsedeas  bond  approved  and  a  citation  signed  February  26,  1876 ;  but  it  does 
not  show  a  service  of  the  citation,  and  the  affidavits  presented  upon  this  mo- 
tion fail  to  satisfy  us  that  proper  service  was  ever  in  fact  made.  The  appeal 
was,  however,  duly  obtained ;  and  the  record  has  been  filed  and  the  cause 
docketed  hera  We  have,  therefore,  the  record ;  but  a  service  of  the  citation 
is  necessary  to  bring  the  parties  before  us,  as  the  appeal  was  taken  out  of 
term.  We  cannot  proceed  to  hear  and  determine  the  cause  until  the  parties 
are  here,  either  constructively  by  service,  or  in  fact  by  their  appearance. 

§  1669.  Service  of  citation  is  necessary  where  tfte  appeal  is  taken  out  of  term. 
But  a  failure  to  serve  the  citation  will  not  work  a  dismissal,  {a) 

Perhaps  the  language  of  Mr.  Chief  Justice  Taney,  in  Villabolos  v.  United 
States,  6  How.,  90,  and  in  United  States  v.  Curry,  id.,  112,  as  well  as  of  Mr. 

if  that  citetion  has  not  been  served  thirty  days,  the  court  will  not  take  up  the  case  until  the  thirty  days  have  ex- 
pired^ unless  the  defendant  in  error  shall  appear."  And  in  Welsh  v.  Mandeville,*  5  Cr.,  321,  the  citation  was  not 
serred  thirty  days  before  the  first  day  of  the  term,  and  the  court  refused  to  take  up  the  ca<fe  without  consent, 
althouf^h  thirty  days  had  then  expired,  holdin^^  that  the  case  of  Lloyd  v.  Alexander  only  decided  that  the  court 
Will  not  take  up  the  case  until  thirty  days  have  expired  since  the  service  of  the  citation,  and  did  not  decide  that 
the  court  would  then  take  it  up  without  consent. 

(o)  In  Railroad  Co.  v.  Blair,*  10  Otto,  661,  the  appeal  was  taken  in  court  in  the  presence  of  the  appellees,  but  at 
a  term  subsequent  to  the  rendition  of  the  decree,  and  no  citation  was  served.  The  court,  following  the  ruliufir  in 
Dayton  v.  Lash,  refused  to  disoiiss  the  appeal,  but  ordered  that  unless  the  appellant  serve  a  citation  by  a  certain 
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Justice  ^NTelson,  in  City  of  Washington  v.  Dennison,  6  Wall.,  496,  if  read  liter- 
ally and  without  reference  to  the  facts  then  under  consideration,  may  be  broad 
enough  to  justify  a  dismissal  of  this  appeal,  because  the  citation  was  not  served 
before  the  first  day  of  the  term.  But  in  the  case  of  Yillabolos,  the  real  ques- 
tion was  as  to  the  validity  of  the  citation,  and  not  as  to  its  service,  if  valid ; 
in  Curry's  case  the  citation  was  not  issued  until  after  the  term  at  which  the 
appeal  was  returnable ;  and  in  City  of  Washington  v.  Dennison,  the  eflFort  was 
to  obtain  a  supersedeas  in  a  case  where  the  writ  was  not  sealed  until  eleven 
days  after  the  rendition  of  the  judgment.  None  of  the  cases  made  it  neces- 
sary to  decide  that  a  citation  actually  issued  upon  the  allowance  of  an  appeal 
must  be  served  before  the  first  day  of  the  term,  in  order  to  preserve  our  juris- 
diction ;  and  we  think  that  such  an  omission  does  not  avoid  the  appeal,  but 
rather  furnishes  a  case  where,  under  the  rule  in  Martin  v.  Hunter's  Lessee,  1 
Wheat.,  361,  and  followed  in  Davidson  v,  Lanier,  4  Wall,  454,  we  "  may  grant 
summary  relief  "  "  by  imposing  such  terms  upon  the  appellants  as  under  the 
circumstances  may  be  legal  and  proper."  As  this  appeal  was  returnable  to  the 
present  term,  and  some  attempt  was  made  to  serve  the  citation,  which  the  ap- 
pellants may  have  supposed  was  actually  completed,  we  order  that,  unless  the 
appellants  cause  a  new  citation,  returnable  on  the  first  Monday  in  February 
next,  to  be  issued  and  served  upon  the  appellee  before  that  date,  the  appeal  be 
dismissed. 

NATIONS  V.  JOHNSON. 
(34  Howard,  195-207.     1860.) 

Error  to  XJ.  S.  District  Court,  Western  District  of  Texas. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  This  case  comes  before  the  court  upon  a  writ  of  error 
to  the  district  court  of  the  United  States  for  the  western  district  of  Texas.  It 
was  a  petitory  suit,  commenced  by  the  present  defendajits,  and  was  founded 
upon  a  certain  final  decree  rendered  at  the  April  term,  1854:,  by  the  district 
chancery  court,  held  at  CarroUton,  in  the  state  of  Mississippi,  for  the  northern 
district  of  that  state.  Among  other  things,  the  petitioners  allege  that  Nancy 
A.  Johnson,  then  Nancy  A.  Alvis,  and  a  minor,  by  her  next  friend,  brought  a 
suit  by  bill  of  complaint  in  that  court  against  the  present  plaintiffs  to  recover 
three  slaves  belonging  to  her,  together  with  hire  for  the  same  for  a  specified 
time;  that  she  subsequently  intermarried  with  James  Johnson,  who  was  ad- 
mitted with  her  to  prosecute  the  suit ;  that  the  cause  was  afterwards  submitted 
to  the  court  for  a  final  hearing,  and  a  decree  entered  dismissing  the  bill  of  com- 
plaint at  the  cost  of  the  petitioners.  They  also  allege  that  they  prosecuted  a 
writ  of  error  to  the  high  court  of  errors  and  appeals  in  that  state,  and  that 
the  decree  of  the  district  court  of  chancery  was  there  reversed  and  a  decree 
entered  in  their  favor.  That  decree,  as  set  forth  in  the  petition,  shows  that 
the  appellate  court  was  of  the  opinion  that  the  slaves  in  controversy  were  the 
property  and  separate  estate  of  the  first-named  complainant.  Wherefore  it 
was  considered  by  the  court  that  the  decree  of  the  vice  chancellor  ought  to  be 
reversed,  and  it  was  so  ordered,  adjudged  and  decreed;  and  the  court  proceed- 
ing to  pronounce  such  decree  as  the  subordinate  court  should  have  rendered, 

time,  the  appeal  be  dismissed.  In  Van  Sant  v.  Gas-Light  Co.,*  9  Otto,  213,  it  was  held  that  a  citation  becomes  im- 
neces.<»ary  only  when  the  appeal  is  allowed  in  oi)en  court  during  the  term  at  which  the  decree  is  rendered.  This 
implies  some  tiction  on  the  part  of  the  court  while  in  open  session,  and,  to  be  regular,  should  be  entered  on  th«* 
minutes;  and  the  mere  approval  of  the  appecd  bond  by  the  chief  justice  during  the  term,  not  the  act  of  the  court, 
nor  done  while  the  court  was  in  session,  is  not  sufficient. 
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entered  a  decree  that  the  complainants  do  have  and  recover  of  the  respondents 
the  slaves  then  in  controversy,  for  the  sole  and  separate  use  and  right  of  the 
iirst-named  complainant,  and  requiring  the  respondents  to  restore  the  slaves, 
and  deliver  the  possession  of  the  same  to  the  said  complainant,  or  her  author- 
ized agent.  It  is  also  recited  in  the  decree  that  the  court  was  of  the  opinion 
that  the  complainant  was  entitled  to  recover  hire  for  the  slaves  from  the  time 
they  were  taken  from  her  possession  by  the  respondents.  To  carry  out  the 
directions  of  the  court,  it  was  further  ordered,  adjudged  and  decreed,  that  the 
cause  be  remanded  to  tiie  subordinate  court,  and  that  an  account  be  taken  of 
the  hire  of  the  slaves,  and  for  such  other  and  further  proceedings  as  may  be 
required  in  the  premises.  After  the  mandate  went  down,  the  cause  was  sent 
to  a  commissioner  to  carry  into  effect  the  directions  of  the  appellate  court. 
He  made  a  report,  showing  that  on  the  4th  day  of  February,  1854.  the  reason- 
able hire  for  the  slaves  amounted  to  the  sum  of  $2,200 ;  and  he  also  reported 
that  the  hire  of  the  slaves  was  reasonably  worth  $200  per  annum.  That  report 
was  confirmed  by  the  court,  and  on  the  14th  day  of  April  of  the  same  year  a 
decree  was  entered  in  favor  of  the  complainants,  that  they  do  have  and  recover 
of  the  respondents  the  said  sura  of  $2,200  with  interest;  and  also,  that  they 
do  have  and  recover  of  the  respondents  at  the  rate  of  $200  per  year  for  the 
hire  of  the  slaves,  from  the  date  of  the  report  until  they  shall  be  surrendered 
up  according  to  the  decree  in  the  cause.  As  a  part  of  the  decree,  it  was  also 
ordered  and  directed  that  execution  issue,  as  at  law,  for  the  amount  awarded  to 
the  complainants,  together  with  the  costs  of  suit.  PlaintiiBfs  also  allege  in  their 
petition  or  declaration  that  those  decrees  or  judgments  were  in  full  force,  and 
that  they  have  never  in  any  manner  been  annulled,  reversed,  satisfied  or 
discharged,  either  in  whole  or  in  part.  Process  was  duly  served  upon  the  de- 
fendants in  this  case,  and  on  the  5th  day  of  December,  1854,  they  appeared 
and  made  answer  to  the  suit.  From  the  minutes  of  the  clerk  it  would  seem 
that  the  suit  was  entered,  in  the  first  place,  as  a  suit  at  law,  and  it  was  cer- 
tainly so  treated  by  the  defendants  in  their  first  answer.  Those  proceedings, 
however,  are  of  no  importance  in  this  investigation,  because  the  record  states 
that  on  the  4th  of  December,  1856,  the  cause  was  docketed  on  the  chancery 
side  of  the  court;  and  on  the  2d  day  of  June,  1857,  the  defendants  again  ap- 
peared and  filed  their  answer  to  the  petition,  without  objection  to  the  transfer 
which  had  been  made  of  the  cause.  To  that  answer  the  plaintiffs  excepted  on 
various  grounds,  and  after  a  full  hearing  the  exceptions  were  sustained,  and 
the  answer  was  stricken  out  by  the  order  of  the  court.  Both  parties  again  ap- 
peared before  the  court,  sitting  in  chancery,  on  the  11th  day  of  June,  1857, 
when,  as  the  record  states,  "  upon  motion,  and  merits  examined  by  the  court,  it 
was  ordered  that  the  cause  be  transferred  to  the  law  docket."  No  objection 
was  made  to  that  order  by  either  party,  and  for  aught  that  appears  to  the  con- 
trary, the  transfer  was  made  by  consent.  Leave  was  subsequently  granted  to 
the  plaintiffs  to  amend  their  petition,  and  on  the  26th  day  of  January,  1858, 
they  filed  an  amendment  to  the  same  alleging  that  they  were  citizens  of  the 
state  of  Tennessee,  and  that  the  defendants  were  citizens  of  the  state  of 
Texas.  They  also  alleged  in  their  amended  petition  that  the  slaves  in  contro- 
versy were  of  the  value  of  $3,200,  and  prayed  judgment  in  their  favor  for  the 
recovery  of  the  slaves,  and,  in  default  of  the  delivery  of  the  possession  of  the 
same,  they  also  prayed  judgment  for  their  value,  and  "for  general  relief." 

Exceptions  were  filed  by  the  defendants  to  the  amended  petition,  but  the  ex- 
ceptions were  overruled  by  the  court.     At  the  same  time  the  defendants  filed 
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an  additional  answer  to  the  petition,  denying  all  the  allegations  and  charges 
therein  contained,  and  also  pleaded  the  statute  of  limitations  in  two  forms,  as 
set  forth  in  the  transcript.  Afterwards,  on  the  6th  day  of  February,  1858,  the 
defendants  had  leave  to  plead  nul  tid  record  to  the  respective  decrees  set  forth 
in  the  plaintiffs'  petition.  On  that  issue  the  court  found  for  the  plaintiffs,  and 
overruled  the  plea,  and  the  parties  went  to  trial  upon  the  plea  denying  all  the 
allegations  and  charges  contained  in  the  plaintiffs'  petition,  and  upon  the  pleas 
setting  up  the  statute  of  limitations.  To  support  the  issue  on  their  part,  the 
plaintiffs  introduced  duly  certified  copies  of  the  two  records  and  decrees  set 
forth  in  their  petition,  and  proved  by  competent  witnesses  the  value  of  the  slaves 
at  the  time  of  the  trial.  By  that  testimony  it  appeared  that  one  of  the 
slaves  was  of  the  value  of  $800,  and  that  the  other  two  were  each  of 
the  value  of  $900.  Defendants  offered  to  prove  that  they  removed  from 
Mississippi  on  the  20Lh  day  of  January,  1850;  that  they  became  citizens 
of  Texas,  and  were  domiciliated  there  on  the  21st  day  of  February  of  that 
year,  and  that  they  had  ever  since  resided  there  as  citizens  of  that  state. 
That  testimony  was  excluded  by  the  court  upon  the  objection  of  the  plaintiffs, 
and  the  defendants  excepted  to  the  ruling.  They  offered  no  other  evidence, 
and  under  the  instructions  of  the  court  the  jury  returned  their  verdict  for  the 
plaintiffs.  At  the  trial,  the  defendants  requested  the  court  to  instruct  the  jury 
that,  1.  The  transcript  from  the  record  to  the  high  court  of  error  and  appeals, 
and  the  chancery  court  for  the  northern  district  of  the  state  of  Mississippi,  is 
not  evidence  sufficient  to  entitle  the  plaintiffs  to  recover.  2.  That  that  portion 
of  the  decree  of  the  chancery  court  fixing  the  hire  of  the  negroes  at  $200 
a  year,  from  and  after  the  date  of  that  decree,  is  no  evidence  of  the  value 
of  the  hire  of  said  negroes;  and  unless  the  plaintiffs  have  introduced  some 
evidence  independent  of  that  record,  proving  the  value  of  the  hire,  the 
jury  cannot  allow  hire  from  the  date  of  the  judgment  rendered  by  the  vice 
chancellor.  But  the  court  refused  so  to  instruct  the  jury,  and  did  instruct  them 
that  the  record  was  conclusive  proof  that  the  title  of  tl^  slaves  was  in  the 
plaintiffs,  and  of  the  value  of  their  hire  up  to  the  4:th  day  of  February,  1854,  as 
shown  by  the  record ;  and  the  jury  were  also  instructed  to  return  a  verdict  in 
favor  of  the  plaintiffs  for  the  additional  hire,  at  the  rate  of  $200  per  annum, 
from  the  date  of  the  decree.  Instructions  were  also  given  to  the  jury  as  to  the 
other  matters  of  claim  set  forth  in  the  petition;  but  inasmuch  as  they  are  not 
now  made  the  subject  of  complaint,  we  shall  pass  the  exceptions  over  without 
remark,  except  to  tsay  that  they  are  evidently  without  merit. 

§  1670.  A  judgment  on  writ  of  error ^  rendered  on  notice  hy  puhlication^  is 
hinding  when  the  notice  is  authorized  by  statute. 

On  this  state  of  the  case  three  questions  are  presented  for  decision:  1.  It  is 
insisted  by  the  plaintiffs  in  error  that  the  court  erred  in  charging  the  jurj^  that 
the  record  offered  in  evidence  was  conclusive  proof  as  to  the  title  of  the  slaves 
in  controversy,  and  of  the  value  of  their  hire  to  the  date  of  the  decree.  That 
theory  is  based  upon  certain  facts  which  are  apparent  in  the  record  of  that 
suit,  and  the  question  is  raised  both  by  the  instructions  given  to  the  jury  and 
by  the  refusal  of  the  court  to  charge  as  requested.  It  appears  from  the  record 
of  the  suit  that  the  bill  of  complaint  was  filed  in  the  district  chancery 
court  for  the  northern  district  of  Mississippi  on  the  26th  day  of  November, 
1846,  and  that  the  respondents  entered  their  appearance  on  the  23d  day  of 
November,  1847,  and  made  answer  to  the  suit.  Testimony  was  taken  on  both 
sides,  and  the  respondents  continued  to  prosecute  their  defense  to  the  suit  until 
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the  11th  day  of  April,  1850,  when,  upon  final  hearing,  the  bill  of  complaint 
was  dismissed  at  the  cost  of  the  complainants.  Respondents'  attorney  then 
withdrew  his  appearance;  but  the  record  states  that  the  complainants,  on  the 
same  day,  prayed  an  appeal,  which  was  granted,  upon  their  giving  bond  for 
costs  in  ninety  days,  "  and  by  consent  it  is  agreed  "  that  the  appeal  be  taken 
directly  to  the  high  court  of  errors  and  appeals.  Complainants,  however, 
failed  to  prosecute  the  appeal  within  the  appointed  time,  and  consequently 
were  obliged  to  prosecute  the  appeal  by  writ  of  error.  It  is  not  now  ques- 
tioned that  a  writ  of  error,  under  the  circumstances  of  the  case,  was  the  proper 
process,  by  the  law  of  that  state,  for  the  removal  of  the  cause  into  the  appel- 
late court;  but  it  is  insisted  that  the  subsequent  decrees  are  void,  because  the 
respondents  were  not  legally  notified  of  the  pendency  of  the  writ  of  error. 
Personal  service  was  not  made  on  either  of  the  respondents,  and  they  never 
appeared  in  the  appellate  court.  On  the  contrary,  it  appears  that  the  attorney 
of  the  complainants,  on  the  18th  day  of  January,  1852,  filed  an  afiidavit  in  the 
cause  that  the  defendants  in  error  were  not  residents  of  the  state,  and  that 
they  had  no  attorney  of  record  on  whom  process  could  be  served.  Provision, 
however,  is  made  by  the  law  of  that  state  for  service  by  publication  in  cases  of 
this  description.  By  the  act  of  the  29th  of  January,  1829,  it  is  provided  that 
"  whenever  a  cause  shall  be  removed  to  the  supreme  court  by  writ  of  error, 
and  the  court  is  satisfied  that  the  defendant  in  error  is  a  non-resident,  and  has 
no  attorney  of  record  within  this  state,  it  shall  be  the  duty  of  said  court  to 
cause  notice  of  the  pendency  of  said  cause  to  be  published  for  three  weeks  in 
some  public  newspaper,  the  first  of  which  shall  be  at  least  three  months  before 
the  sitting  of  the  next  term  of  the  court  in  which  the  case  is  pending,  within 
this  state;  on  proof  of  which  publication,  the  court  shall  proceed  to  hear  and 
determine  said  cause,  in  the  same  manner  as  if  process  had  been  actually  served 
upon  the  said  defendant."  Hutchison's  Dig.,  p.  931.  That  regulation,  by  a 
subsequent  act  passed  on  the  2d  day  of  March,  1833,  is  made  applicable  to  the 
high  court  of  errors^nd  appeals,  and  it  was  conceded  at  the  argument  that  the 
publication  was  made  under  that  provision.  On  the  filing  of  the  affidavit, 
showing  that  the  defendants  in  that  suit  were  non-residents  of  the  state,  it  was 
ordered  by  the  court  that  unless  they  appeared  on  the  third  Monday  of  Octo- 
ber, 1S53,  "  the  court  will  proceed  to  hear  and  determine  the  cause  in  the  same 
manner  as  if  process  had  been  actually  served;  and  it  was  further  ordered  that 
a  copy  of  the  order  be  published  in  a  certain  public  newspaper  published  at  the 
capital  of  the  state,  once  a  week  for  three  weeks."  Publicatictn  was  accordingly 
made,  as  appears  by  the  decree  in  the  cause,  and  on  the  23d  day  of  January,  1 854, 
the  decree  was  entered  reversing  the  decree  of  the  subordinate  court;  and  the 
question  is,  whether  the  notice  was  sufficient  to  give  the  appellate  court  juris- 
diction of  the  case  and  the  parties.  That  the  subordinate  court  had  full  juris- 
diction is  admitted.  Both  of  the  respondents  appeared  in  that  suit,  and 
litigated  the  merits  for  the  period  of  three  years.  From  the  evidence  in  the 
case,  it  appears  that  they  got  possession  of  the  slaves  in  Tennessee,  in  violation 
of  the  rights  of  the  first-named  complainant,  and  removed  them  to  the  state  of 
Mississippi.  Suit  was  brought  against  them  in  a  subordinate  court  of  the  latter 
state,  and  after  three  years'  litigation,  and  when  they  had  succeeded  in  dismiss- 
ing the  bill  of  complaint,  they  removed  to  Texas,  carrying  the  slaves  with 
them,  although  they  knew  the  complainants  intended  to  seek  a  revision  of  the 
decree  in  the  appellate  court.     All  of  the  equities  of  the  case  are  therefore  with 

the  present  defendants. 
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§  1671*  APPEALS  AND  WRITS  OF  ERROR. 

§  1671«  A  decree  in  equity  is  of  equal  dignity  with  a  judgment  at  law^  and 
in  like  case  an  action  of  debt  will  lie  upon  it. 

Where  a  court  has  jurisdiction  it  has  a  right  to  decide  every  question  which 
occurs  in  the  cause;  and  whether  its  decision  be  correct  or  otherwise,  its  judg- 
ment, until  reversed,  as  a  general  rule,  is  regarded  as  binding  in  every  other 
court.  Whenever  the  parties  to  a  suit,  and  the  subject  matter  in  controversy 
between  them,  are  within  the  regular  jurisdiction  of  a  court  of  equity,  the  de- 
cree of  that  court  is  to  every  intent  as  binding  as  would  bo  the  judgment  of  a 
court  of  law.  Accordingly,  it  was  held  by  this  court,  in  Pennington  v,  Gibson, 
16  How.,  65,  that  in  all  cases  where  an  action  of  debt  can  be  maintained  upon 
a  judgment  at  law  to  recover  a  sum  of  money  awarded  by  such  judgment,  the 
like  action  may  be  maintained  upon  a  decree  in  equity,  provided  it  is  for  a  spe- 
cific amount,  and  that  the  records  of  the  two  courts  are  of  equal  dignity  and 
binding  obligation.  Had  the  decree,  therefore,  been  rendered  in  the  subordinate 
court  before  the  appeal,  the  right  of  the  plaintiffs  below  to  recover  in  this  suit 
would  have  been  beyond  question,  unless  there  is  some  other  error  in  the  re- 
cord. Courts  of  general  jurisdiction  are  presumed  to  act  by  right,  and  not  by 
wrong,  unless  it  clearly  appears  that  they  have  transcended  their  powers. 
Gregnon's  Lessee  v,  Astor,  2  Howard,  319;  Voorhees  v.  The  Bank  of  U.  S., 
10  Pet.,  449.  Xotice  to  the  defendant,  actual  or  constructive,  however,  is  es- 
sential to  the  jurisdiction  of  all  courts;  and  it  was  held  by  this  court,  in  Web- 
ster V,  Eeid,  11  How.,  460,  that  when  a  judgment  is  brought  collaterally  before 
the  court  as  evidence,  it  may  be  shown  to  be  void  on  its  face  by  want  of  notice 
to  the  person  against  whom  it  is  entertained.  Numerous  cases,  also,  are  cited 
by  the  counsel  of  the  present  plaintiffs,  applicable  to  the  judgment  or  decrees 
of  a  court  exercising  original  jurisdiction,  which  assert  the  general  rule  that  no 
man  shall  be  condemned  in  his  person  or  property  without  notice,  and  an  op- 
portunity to  make  his  defense.  And  some  of  them  go  much  further,  and  lay 
down  the  rule  as  applicable  to  the  inception  of  the  suit,  that  notice  by  publication 
is  insufficient  to  support  the  judgment  in  any  jurisdiction,  except  in  the  courts 
of  the  state  where  it  was  rendered.  Bos  well's  Lessee  v.  Otis  et  al.,  9  How., 
350 ;  Oakley  v,  Aspinwall,  4  Comst.,  513.  None  of  these  cases,  however,  pre- 
cisely touch  the  question  under  consideration.  Personal  service  was  made  upon 
the  defendants  in  this  case  by  due  process  of  law  in  the  court  of  original  juris- 
diction, and  the  question  here  is,  whether  a  party  duly  served  with  notice  in  a 
subordinate  court,  after  he  has  appeared  and  answered  to  the  suit,  and  secured 
an  erroneous  judgment  in  his  favor,  may  voluntarily  absent  himself  from  the 
jurisdiction  of  the  appellate  tribunal,  so  as  to  render  it  impossible  to  give  him 
personal  notice  of  an  appeal,  and  still  have  a  right  to  complain  that  notice  was 
served  by  publication,  pursuant  to  the  law  of  the  jurisdiction  from  which  he 
has  thus  voluntiirily  withdrawn.  We  think  not.  To  admit  the  proposition 
would  be  to  deprive  the  other  party  of  all  means  of  removing  the  cause  to  the 
appellate  tribunal,  and  would  enable  a  party,  who  knew  he  had  wrongfully 
prevailed  in  the  court  below,  to  secure  the  fruits  of  an  erroneous  judgment,  by 
defeating  the  jurisdiction  of  the  appellate  court.  Actual  notice  ought  to  be 
given  in  all  cases  where  it  is  practicable,  even  in  appellate  tribunals;  but  when- 
ever personal  service  has  been  rendered  impossible  by  the  removal  of  the  appel- 
lee or  defendant  in  error  from  the  jurisdiction,  service  by  publication  is  sufficient 
to  give  the  appellate  tribunal  jurisdiction  of  the  subject  and  the  person,  provided 
it  appears  in  the  record  that  personal  notice  was  given  in  the  subordinate  court, 
and  that  the  party  there  appeared,  and  litigated  the  merits  of  the  controversy. 
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CITATION.  §  1672. 

§  1673.  A  writ  of  error  is  a  continiuition  of  the  original  suit.  It  is  not  an 
original  writ  in  the  seiise  of  heginning  a  new  action. 

Contrary  to  the  views  of  the  counsel  for  the  present  plaintiffs,  we  think  there 
is  some  distinction  between  the  notice  required  to  be  given  to  an  appellee  or  de- 
fendant in  error  and  the  service  of  process  in  the  original  suit.  A  writ  of  error 
is  said  to  be  an  original  writ,  because,  at  common  law,  it  was  issued  out  of  the 
court  of  chancery;  but  its  operation  is  rather  upon  the  record  than  the  person. 
Under  the  judiciary  act,  says  Marshall,  0.  J.,  the  eflfect  of  awritof  error  is 
simply  to  bring  the  record  into  court,  and  submit  the  judgment  of  the  inferior 
tribunal  to  re-examination.  It  does  not  in  any  manner  act  upon  the  parties;  it 
acts  only  on  the  record,  by  removing  the  record  into  the  supervising  tribunal. 
Suits  cannot,  under  the  judiciary  act,  be  commenced  against  the  United  States; 
and  yet  writs  of  error,  accompanied  by  citations,  have  uniformly  issued  for 
the  removal  of  judgments  recovered  in  favor  of  the  United  States  into  this 
court  for  re-examination.  Such  cases  are  of  daily  occurrence,  and  the  judg- 
ments are  here  reversed  or  affirmed,  as  they  are  with  or  without  error;  and  it 
has  never  been  supposed  that  the  writ  of  error  in  such  cases,  though  sometimes 
involving  large  amounts,  was  a  suit  against  the  United  States.  Plainly,  there- 
fore, there  is  a  distinction  between  a  writ  of  error  and  the  original  suit.  Ac- 
cording to  the  practice  in  this  court,  it  is  rather  a  contmuation  of  the  original 
litigation  than  the  commencement  of  a  new  action;  and  such,  it  is  believed,  is 
the  general  understanding  of  the  legal  profession  in  the  United  States.  Cohens 
V.  Virginia,  6  Pet.,  410;  Clark  v,  Matthewson,  12  Pet.,  170.  No  rule  can  be  a 
sound  one  which,  by  its  legitimate  operation,  will  deprive  a  party  of  his  right 
to  have  his  case  submitted  to  the  appellate  court;  £lnd  where,  as  in  this  case, 
personal  service  was  impossible  in  the  appellate  court,  through  the  act  of  the 
defendant  in  error,  it  must  be  held  that  publication,  according  to  the  law  of 
the  jurisdiction,  is  constructive  notice  to  the  party,  provided  the  record  shows 
that  process  was  duly  served  in  the  subordinate  court,  and  that  the  party  ap- 
peared and  litigated  the  merits.  Constructive  notice,  says  Mr.  Justice  Bald- 
win, in  HoUingsworth  v.  Barbour  et  al.^  4  Pet.,  475,  can  only  exist  in  the  cases 
coming  fairly  within  the  provisions  of  the  statutes  authorizing  the  courts  to 
make  orders  for  publication,  and  providing  that  the  publication,  when  made, 
shall  authorize  the  courts  to  decree.  Eegina  v.  Lightfoot,  26  Eng.  L.  and  Eq., 
177.  As  stated  by  this  court  in  Harris  v,  Hardeman  et  al,,  14  How.,  339,  a 
judgment  upon  a  proceeding  in  personam  can  have  no  force  as  to  one  on  whom 
there  has  been  no  service  of  process,  actual  or  constructive,  and  who  has  had 
no  day  in  court  or  notice  of  any  proceeding  against  him;  judgment  in  that  case 
had  been  rendered  without  any  sufficient  notice,  either  actual  or  constructive, 
and  of  course  it  was  held  to  be  irregular;  but  the  opinion  of  the  court  clearly 
recognizes  the  principle  that  constructive  notice  in  certain  cases  may  be  suffi- 
cient to  bind  the  party.  Every  person,  as  this  court  said  in  the  case  of  The 
Mary,  9  Cran.,  444,  may  make  himself  a  party  to  an  admiralty  proceeding,  and 
appeal  from  the  sentence;  but  notice  of  the  controversy  is  necessary,  in  order 
to  enable  him  to  become  a  party.  When  the  proceedings  are  against  the  per- 
son, notice  is  served  personally,  or  by  publication ;  but  where  they  are  in  rern^ 
notice  is  served  upon  the  thing  itself.  Common  justice  requires  that  a  party,  in 
cases  of  this  description,  should  have  some  mode  of  giving  notice  to  his  adver- 
sary;  and  where,  as  in  this  case,  the  record  shows  that  the  defendant  appeared 
in  the  subordinate  court,  and  litigated  the  merits  there  to  final  judgment,  it 
cannot  be  admitted  that  he  can  defeat  an  appeal  by  removing  from  the  juris 
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diction,  so  as  to  render  a  personal  service  of  the  citation  impossible.  On  that 
state  of  facts,  service  by  publication  according  to  the  law  of  the  jurisdiction 
and  the  practice  of  the  court,  we  think,  is  free  from  objection,  and  is  simply 
sufficient  to  support  the  judgment  of  the  appellate  court.  Mandeville  et  al.  v. 
Eiggs,  2  Pet.,  489;  Hunt  etal.  v,  Wickliff,  2  Pet.,  214. 

§  1673.  A  decree  fixing  a  valuation^  and  founded  upon  parol  proof j  is  evi* 
dence  in  subsequent  litigation  between  i/ie  same  parties. 

2.  It  is  Insisted,  in  the  second  place,  by  the  counsel  of  the  plaintiffs,  that  the 
court  erred  in  allowing  the  decree  to  go  to  the  jury  as  evidence  of  the  value 
of  the  hire  of  the  slaves  subsequently  to  the  4th  day  of  February,  1854.  That 
theory  overlooks  the  fact  that  testimony  had  been  introduced  by  the  present 
defendants  showing  the  value  of  the  slaves  at  the  time  of  the  trial,  and  that 
the  decree  was  to  be  taken  in  connection  with  the  parol  testimony,  showings 
that  the  slaves  were  still  living  and  in  the  possession  of  the  parties  originally 
charged  with  their  abduction.  No  evidence  had  been  offered  by  the  (fefend- 
ants,  and,  in  view  of  the  circumstances,  we  think  the  charge  was  correct  and 
that  the  prayer  for  instruction  was  properly  refused. 

§  1674.  Upon  the  transfer  of  a  case  from  the  equity  to  ike  law  docket  a  hill 
of  exceptions  will  not  briiig  up  prior  proceedings, 

3.  While  the  cause  was  pending  on  the  chancery  side  of  the  court,  on  mo- 
tion of  the  plaintiffs,  the  court  struck  out  the  answer  of  the  defendants,  and  it 
is  now  insisted  that  the  action  of  the  court  in  that  behalf  was  erroneous.  All 
we  think  it  necessary  to  say  in  reply  to  this  objection  is  to  remark  that  the 
cause  was  subsequently  transferred  to  the  law  docket  without  objection,  aqpl 
that  a  biU  of  exceptions  does  not  bring  into  this  court  any  of  the  prior  pro- 
ceedings for  revision.  Whatever  may  be  the  practice  in  the  state  courts,  coun- 
sel must  bear  in  mind  that  there  is  a  broad  distinction  between  a  suit  at  law 
and  a  suit  in  equity,  and  must  understand  that  this  court  cannot  and  will  not 
overlook  that  distinction. .  The  judgment  of  the  district  court  is  affirmed,  with 
costs. 

UNITED  STATES  r.  HODGE. 
(8  Howard,  534.     1844.) 

Opinion  by  Tanet,  C.  J. 

Statement  of  Facts. —  This  case  is  brought  here  by  a  writ  of  error  to  the  cir- 
cuit court  for  the  eastern  district  of  Louisiana,  and  a  motion  has  been  made  to 
dismiss  it  because  the  citation  was  signed  by  the  clerk  and  not  by  a  judge  of 
the  circuit  court,  or  a  justice  of  the  supreme  court,  as  directed  by  the  act  of 
congress  of  1789,  c.  20,  §  22. 

§  1675.  The  citation  miist  be  signed  by  the  judge,  (a) 

The  defendant  is  not  bound  to  appear  here  unless  the  citation  is  signed  in 
the  manner  prescribed  by  law;  and,  as  that  has  not  been  done  in  this  case,  the 
writ  must  be  dismissed. 

BACON  V.  HART. 
(1  Black,  88,  39.     1861.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  We  have  looked  into  this  record,  and  find  that  the 
writ  of  error  must  be  dismissed.  The  action  was  in  the  nature  of  an  eject- 
ment, and  brought  to  recover  possession  of  land.  The  plaintiff  below  was 
"William  lla^vty  ju7iior.  a  citizen  of  New  York,  residing  at  Manilla.     His  coun- 

(a)  Under  the  acts  of  1789  and  1803,  whenever  a  citation  is  necessaiy  it  must  be  signed  by  the  judge.    Villar 
bolos  V.  United  States,  6  How.,  81. 
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sel  in  the  cause  was  William  Ilart,  senior.  In  March,  1858,  judgment  was  ren- 
dered by  the  court  for  the  plaintiff.  In  October  of  the  same  year  a  writ  of 
error  was  sued  out,  returnable  on  the  first  Monday  in  Deoeml)er  next  there- 
after, and  service  of  the  citation  was  on  the  9th  of  October  admitted  by 
TVilliara  Hart,  aenior.  But  this  writ  of  error  was  not  returned  during  the 
term  to  which  it  was  made  returnable,  and  failed,  therefore,  to  bring  up  the 
case.  A  second  writ  of  error  was  taken  by  the  defendant  below  in  August, 
1859,  returnable  to  the  ensuing  December  term  of  this  court.  The  citation 
under  this  latter  writ  was  directed  to  William  lldiTt^  junior^  and  served  accord- 
ing to  the  marshal's  certificate,  on  Mary  Hart,  widow  and  executrix  of  William 
Sart,  senior^  who  died  after  the  judgment,  and  on  J.  D.  Stevenson,  his  former 
law  partner. 

§  1676.  Service  of  citation  on  the  executrix  or  the  law  partner  of  counsel  of 
record  is  not  sufficient, 

A  service  of  the  citation  on  the  attorney  or  counsel  of  the  proper  party  is 
sufficient ;  but  the  executrix  of  the  counsel  on  record  was  not  the  counsel  of 
her  testator's  client.  His  character  and  duties  as  counsel  did  not  devolve  on 
his  own  personal  representative  after  his  death.  Nor  is  Mr.  Stevenson  to  be 
regarded  as  the  counsel  of  William  Hart,  junior^  merel}^  because  he  had  been 
the  partner  of  William  Hart,  senior.  We  cannot  notice  law  partnerships  or 
other  private  relations  between  menibers  of  the  bar.  This  may  have  been  a 
partnership  solely  because  it  provided  for  a  division  of  profits,  without  putting 
either  partner  under  any  responsibility  for  the  suits  conducted  by  the  other. 
The  courts  can  know  no  counsel  in  a  cause  except  those  who  regularly  appear 
as  such  on  the  record.  The  citation  not  being  served  on  the  party  as  his  coun- 
sel, the  cause  is  not  brought  into  this  court,  agreeably  to  the  act  of  1789 ;  and 
the  writ  must,  therefore,  be  dismissed  for  want  of  jurisdiction. 

Writ  of  error  dismissed, 

POYDRAS  DE  LA  LANDE  v.  TREASURER  OF  LOUISIANA, 

(17  Howard,  1-3.     1854.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  case  is  brought  here  by  writ  of  error  directed  ta 
the  supreme  court  of  the  state  of  Louisiana,  under  the  twenty-fifth  section  of 
the  act  of  1789. 

It  appears  that  a  proceeding  was  instituted  in  the  state  court  by  the  treasurer 
of  the  state  to  recover  certain  taxes  alleged  to  be  due  from  the  plaintiffs  in 
error,  under  a  law  of  Louisiana  which  imposes  a  tax  of  ten  per  cent,  upon  the 
amount  of  property  inherited  by  aliens  in  that  state.  The  payment  of  the  tax 
was  resisted  by  the  plaintiffs  in  error,  but  the  case  was  finally  decided  against 
them  in  the  supreme  court  of  Louisiana,  and  they  thereupon  brought  this  writ 
of  error,  upon  the  ground  that  the  authority  exercised  under  the  state  law  was 
contrary  to  the  constitution  and  treaties  of  the  United  States.  The  citation 
required  by  the  act  of  1789  was  served  on  the  treasurer,  by  whom  and  in  whose 
name,  as  treasurer,  the  proceedings  had  been  instituted  and  conducted,  and  in 
whose  favor  the  judgment  was  entered. 

§  1677.  Where  a/ix  offi^cer  of  a  state  prosecutes  for  the  state,  t/ie  citation  7nust 
he  served  on  him, 

A  motion  is  now  made  to  dismiss  this  writ  of  error,  upon  the  ground  that 
the  state  is  the  real  party  to  the  suit,  in  the  name  of  the  treasurer,  and  that  the 
citation  ought,  therefore,  to  have  been  served  on  the  chief  executive  magistrate 
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and  attorney-general  of  the  state,  according  to  the  provisions  of  the  tenth  rule 
of  this  court.  But  that  rule  applies  to  those  cases  only  in  which  the  state  is  a 
party  on  the  record.  It  is  intended  to  point  out  the  officers  who  shall  be  held 
to  represent  the  state  when  process  is  issued  against  it,  so  far  as  the  service  of 
the  process  is  concerned.  The  only  mode  in  w^hich  a  state  can  be  cited  to  ap- 
pear is  by  serving  the  process  on  some  one  or  more  of  its  officers;  and  those 
above  named  in  the  rule  were  considered  by  the  court  to  be  its  appropriate  rep- 
resentatives in  a  summons  or  citation  to  appear  in  this  court.  But  the  citation 
must  be  directed  to  the  party  on  the  record,  and  served  on  him.  And  when  an 
officer  of  the  state  is  the  party  prosecuting  the  suit  for  the  state,  the  citation 
must  be  served  on  him.  In  this  case  a  notice  or  citation  on  the  chief  executive 
officer  or  attorney-general  would  not  be  sufficient;  for  the  treasurer  is  the  per- 
son who  has  obtained  the  judgment,  and  has  the  right  to  receive  the  money. 
He  is  the  actor  —  the  plain tiif  in  the  suit.  And  the  chief  executive  officer 
and  attorney-general  do  not  represent  him,  and  may  or  may  not  support  his 
proceedings. 

This  rule  of  practice  has  been  uniformly  followed  in  this  court.  There  have 
been  many  cases  in  which  an  officer  of  the  state,  acting  in  behalf  of  th^  state, 
has  been  one  of  the  parties.  And  the  tenth  rule  has  never  been  applied  to  a 
case  of  that  kind;  and  the  citation  has  always  been  served  on  the  officer, 
whether  conducting  the  proceedings  in  his  own  name  or  that  of  his  office.  The 
practice  is  founded  upon  the  language  of  the  act  of  1789,  c.  20,  which  directs 
the  "adverse  party"  to  be  cited  on  a  writ  of  error  or  appeal.  The  "adverse 
party"  is  the  one  which  appeared  in  the  suit,  and  who  prosecuted  or  defended 
it,  and  in  whose  favor  the  judgment  was  rendered,  which  the  plaintiff,  in  the 
writ  of  error,  seeks  to  reverse.  The  motion  to  dismiss  this  writ  of  error  must, 
therefore,  be  overruled. 


§  1678.  In  genei*al. —  Where  it  appears  on  writ  of  error  to  the  circuit  court  from  the  su- 
preme court  that  no  citation  has  been  issued  to  the  defendant,  the  writ  must  be  dismissed. 
Hogan  V.  Ross,  11  How.,  295.    See  g  1657. 

§  1679.  No  writ  of  error  lies  from  the  circuit  to  the  district  court  unless  the  plaintiff  in 
error  shall  have  given  the  notice  required  by,  and  has  otherwise  conformed  to,  the  provisions 
of  §  4981  of  tlie  Revised  Statutes.     Wear  v.  Mayer,  6  Fed.  R.,  659. 

§  1680.  In  case  a  state  supreme  court  consists  of  a  chief  justice  and  one  or  more  associate 
justices,  if  the  citation  on  a  writ  of  error  to  review  its  decision  under  the  twenty-fifth  section 
of  the  judiciary  act  is  signed  by  one  of  the  associate  justices  instead  of  by  the  chief  justice, 
the  writ  must  be  dismissed  for  want  of  jurisdiction.  Bartemeyer  v,  Iowa«  14  Wall.,  27.  See 
§  1699. 

§  1681.  Waiver. —  Where  a  party  appears  and  makes  no  objection,  he  is  held  to  have 
waivei  want  of  notice,  or  any  defect  in  the  citation.  Carroll  v,  Dorsey,  20  How.,  204.  See 
the  case,  §§  1365-66.     See  §  1657. 

§  1682.  An  appearance  by  the  defendant  waives  an  irregularity  in  the  citation.  Aldrich 
V.  ^tna  Company,  8  Wall.,  491.  See  the  case,  §§  798-803.  An  objection  for  want  of  notice 
comes  too  late  after  a  general  appearance.    Smith  v.  Mason,  14  Wall.,  433. 

§1683.  If  no  citation  has  been  served  on  the  appellee,  and  he  enters  a  general  appearance 
and  makes  no  motion  to  dismiss  the  appeal,  he  must  be  deemed  to  have  waived  the  defect, 
and  cannot,  at  a  subsequent  term,  move  to  dismiss  on  that  ground.  Buckingham  v.  McLean, 
13  How.,  150. 

§  1684.  When  necessary. —  The  object  of  a  citation  is  notice;  and  where  the  appeal  is 
taken  in  open  court,  and  at  the  same  term  at  which  the  decree  was  rendered,  or  the  record 
shows  notice  in  fact,  no  citation  is  necessary.  United  States  v.  Gomez,*  1  Wall.,  690;  United 
States  t\  VigU,  10  Wall.,  423  (j^§  1314r-17);  Reiley  v.  Lamar,  2  Cr.,  344;  Brockett  v.  Brockett, 
2  How.,  238  (§§  1513-16);  Smith  v.  Mason,  14  WaU..  433.  . 

§  1685.  And  the  fact  that  the  citation  is  signed  by  the  clerk  is  not  important.  Villabolos 
V.  United  States,*  6  How.,   81.     See  §  1662. 
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g  1686.  Where  security  is  taken  out  of  court,  and  after  the  term,  a  citation  is  necessary. 
S^  V.  Railroad  Ck).,  6  Otto,  715.    See  the  case,  g§  1531-32. 

§  1687.  In  case  of  an  appeal  from  the  circuit  to  the  supreme  court  from  a  final  decree  in 
equity,  a  citation  is  not  necessary  if  an  appeal  be  taken  at  the  same  term  at  which  the  final 
decree  is  made.    Reiley  v,  Lamar,  2  Cr.,  844. 

§  1688.  Under  the  acts  of  1789  and  1803,  when  the  appeal  is  not  prayed  in  open  court,  and 
at  the  term  at  which  the  final  decree  is  passed,  a  citation  is  necessary ;  and  where  necessary, 
the  law  requires  it  to  be  signed  by  the  judge.  (United  States  v.  Hodge,  8  How.,  534,  and 
The  San  Pedro,  2  Wheat.,  142,  cited.)  It  must  also  be  served  and  returned  at  the  term  to 
which  the  appeal  is  returnable.     Villabolos  v.  United  States,*  6  How.,  81. 

§  1689.  The  mere  presence  of  counsel  in  court  at  the  time  of  the  allowance  of  an  appeal, 
at  another  term  than  that  of  the  decision  appealed  from,  and  without  notice  of  the  motion  or 
prayer  for  allowance,  will  not  dispense  with  the  necessity  for  a  citation ;  and  where  the  ap- 
peal is  not  returned  to  the  next  term  of  the  court,  it  becomes  void,  and  a  citation  subse- 
quently issued  is  of  no  avail.  Castro  v.  United  States,  3  WalL,  46.  See  the  case,  §§  1298-1301. 
See  §§  1658,  1660. 

§  1690.  Where  a  statute  requires  notice  to  the  appellee  when  the  appeal  is  not  taken  on  the 
day  of  trial,  a  default  taken  against  an  appellee  who  has  not  been  notified  is  error.  Sinclair 
r.  McElmurry,*  Hemp.,  28. 

§  1691.  Under  the  act  of  1828,  regulating  appeals  from  the  courts  of  Florida  in  proceed- 
ings for  the  confirmation  of  land  claims,  an  appeal  taken  in  the  office  of  the  clerk,  without 
a  citation  signed  by  the  judge  and  returnable  to  the  next  term  of  the  supreme  court,  was 
void.     Villabolos  v.  United  States,*  6  How.,  81. 

•§  1692.  On  appeal  from  the  consular  court  of  Canton  to  the  circuit  court  for  the  district  of 
California,  the  record  must  show  the  allowance  of  an  appeal,  and,  unless  the  appeal  is  taken 
in  open  court,  it  seems  that  a  citation  is  al^o  necessary.  Wlietlier  a  citation  is  not  always 
necessary  when  the  appeal  is  taken  after  the  time  of  the  rendition  of  the  decree,  there  being 
no  wermsof  such  court,  quoere.  Steamer  Spark  v.  Lee  Choi  Chum,  1  Saw.,  714;  Tazaymon 
t;.,  Twombley,  5  Saw.,  81. 

§  1693.  On  an  appeal  in  admiralty  to  the  circuit  court,  no  citation  is  necessary;  a  written 
notice  by  the  proctor  to  th^  proctor  of  the  adverse  party  is  sufficient.  The  Ellen,*  4  Blatch., 
108. 

§  1694.  Miscellaneous. — A  writ  of  error  will  not  be  dismissed  on  account  of  an  obvious 
clerical  mistake  in  the  date  of  the  citation.     Davidson  v,  Lanier,  4  Wall.,  453. 

§  1695.  The  original  citation,  subscribed  by  the  judge,  must  be  returned  with  the  writ  of 
error.     Wilson  v.  Daniel,*  3  Dal.,  401. 

g  1696.  A  citation  issued  on  the  27th  of  August,  1847,  did  not  bring  up  an  appeal  return- 
able to  December  term,  1846.     United  States  v,  Curry,*  6  How.,  106. 

§  1697.  The  citation  on  a  writ  of  error  should  be  signed  by  a  judge,  and  not  by  a  clerk; 
and  it  seems  that,  if  the  citation  is  signed  by  the  clerk,  the  writ  must  be  dismissed  on  a 
motion  made  within  the  proper  time.  But  the  appearance  of  a  party  in  the  supreme  court, 
without  making  a  motion  to  dismiss  during  the  first  term,  is  a  waiver  of  any  defect  in  the 
citation,  and  is  an  admission  that  he  has  received  notice  to  appear  to  the  writ  of  error.  Chaf- 
fee V.  Hay  ward,  20  How.,  209.    See  §  1662. 

§  1698.  Where  a  case  was  argued  and  determined  in  the  supreme  court  without  an  appear- 
ance on  the  part  of  the  appellee,  and  at  the  next  term  it  was  made  to  appear  on  motion  that 
the  citation  was  never  served,  the  court  declared  its  decree  of  the  preceding  term  to  be  null 
and  void,  and  revoked  the  mandate  to  the  lower  court.  Ex  parte  Crenshaw,*  15  Pet., 
119. 

g  1699.  A  writ  of  error  to  a  state  court  dismissed  because  the  citation  was  signed  by  a  dis- 
trict judge,  instead  of  by  the  chief  justice,  or  judge,  or  chancellor  of  the  court  rendering  or 
possessing  the  judgment  or  decree,  or  by  a  justice  of  the  supreme  court  of  the  United  States. 
Palmer  v,  Donner,*  7  WalL,  551.    See  ^  1680. 

§  1700.  The  statute  requires  a  citation  to  be  issued  by  the  judge  who  allows  the  writ  of 
error,  and  it  cannot  be  legidly  issued  by  any  other  judge  or  court.  Insurance  Co.  v,  Mordecai, 
21  How.,  195.    See  the  case,  §§  1367-68. 

§  1701.  Under  the  practice  in  Louisiana,  where  the  wife  sues  and  the  husband  is  formally 
joined,  a  misnomer  of  the  husband  in  the  citation  is  not  material  error;  nor  is  the  omission 
to  describe  the  opposite  party  in  his  capacity  as  trustee  a  material  error.  Peale  v.  Phipps,*  8 
How.,  256. 

§  1702.  Cause  dismissed  because  the  citation  issued  to  a  person  who  is  not  a  party.  Daven- 
port V.  Fletcher,  16  How.,  142. 

§  1 708.  A  citation  addressed  to  the  original  parties,  one  or  both  of  whom  died  before  the 
original  decree,  is  irregular;  but  the  irregularity  may  be  waived  by  an  acknowledgment  of 
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service  by  the  attorney  with  full  knowledge  <rf  the  facts.    Bigler  v.  Waller,  12  Wall..  142. 
See  the  case,  §§  1877-99. 

§  17u4.  Counsel  for  appellees  moved  to  withdraw  his  appearanoe,  on  the  ground  that  he 
had  been  obliged  to  direct  his  appearance  to  be  entered  while  absent  from  the  county,  and 
without  opportunity  to  examine  tlie  proceedings.  The  court,  on  granting  the  motion,  said, 
"  this  leave  will  not  authorize  a  motion  to  dismiss  for  want  of  a  citation,  nor  for  mere  irregu- 
larity in  its  service,  provided  the  appeal  is  in  other  respects  regularly  brought  up  and  author- 
ized by  law.  The  citation  is  merely  notice  to  the  party,  and  his  appearance  in  person  or  by 
attorney  is  an  admission  of  notice  on  the  record,  and  he  cannot  afterwards  withdraw  it.  But 
the  appearance  does  not  preclude  the  party  from  moving  to  dismiss  for  the  want  of  jurisdic- 
tion, or  any  other  sufficient  ground,  except  for  the  one  above  mentioned."  United  States  v, 
Yates,*  6  How.,  e05. 

XIY.  The  Record. 

Summary  —  Absence  of  oral  evidence  in  chancery y  §  \1Q^,^  Authentication^  §  1706. 

§  1 705.  Where  the  oral  evidence  in  a  chancery  case  is  not  found  in  the  record,  the  decree 
will  be  reversed  and  the  cause  remanded.     Conn  i?.  Penn,  gg  1707,  1708. 

§  1 706.  A  transcript  of  the  record  is  sufficiently  authenticated  for  the  purposes  of  an  appeal 
or  a  writ  of  error,  if  it  is  signed  by  the  deputy  in  the  name  of  and  for  the  clerk  of  the  court 
from  which  the  appeal  comes,  or  to  which  the  writ  of  error  is  directed,  and  sealed  with  the 
seal  of  that  court.    Garneau  v,  Dozier,  §  1709.    See  §  1718. 

[Notes.— See  g§  1710-1747.] 

CONN  V.  PENN. 
(5  Wheaton,  434r-428.    1820.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  is  an  appeal  from  a  decree  of  the  circuit  court 
for  the  district  of  Pennsylvania,  dismissing  the  bill  of  the  plaintiffs.  Without 
going  into  the  merits  of  the  case,  the  counsel  for  the  plaintiffs  contend  that  the 
decree  ought  to  be  reversed,  because  it  appears  to  have  been  pronounced  in 
part  on  parol  testimony  which  has  not  been  introduced  into  the  record,  and 
because  the  decree  was  made  when  the  parties  interested  were  not  all  before 
the  court. 

§  1707.  AU  testimony  which  was  before  the  circuit  court  ought  to  appear  in 
the  record  of  chancery  cases  appealed  to  the  supreme  court  (a) 

The  laws  of  the  United  States  have  always  proceeded  on  the  supposition 
that,  in  revising  decrees  in  chancery,  the  facts  as  well  as  the  law  should  be 
laid  before  this  court.  The  judiciary  act  (1  Stats,  at  Large,  73),  which  directs 
that  the  mode  of  proof  shall  be  by  oral  testimony,  and  that  witnesses  shall  be 
examined  in  open  court,  also  directs  that  a  statement  of  facts  shall  be  placed 
on  the  record.  The  act  of  April  29,  1802,  s.  25  (2  Stats,  at  Large,  166),  leaves 
it  to  the  discretion  of  the  courts  in  those  states  where  testimony  in  chancery  is 
taken  by  depositions,  to  order,  on  the  request  of  either  party,  the  testimony  of 
the  witnesses  to  be  taken  by  depositions.  The  act  of  March  3,  1803  (2  Stats, 
at  Large,  244),  repeals  those  parts  of  the  judiciary  act  which  authorize  a  writ 
of  error,  and  a  statement  of  facts  in  chancery  cases ;  allows  an  appeal  from  the 
decrees  of  a  circuit  court  sitting  in  chancery;  and  directs  that  a  copy  of  the 
bill,  answer,  depositions  and  all  other  proceedings,  of  what  kind  soever,  in 
the  cause,  shall  be  transmitted  to  this  court,  and  that  no  new  evidence  shall  be 
heard.  Previous  to  this  act,  the  facts  were  brought  before  this  court  by  the 
statement  of  the  judge.  The  depositions  are  substituted  for  that  statement; 
and  it  would  seem  since  this  court  must  judge  of  the  fact  as  well  as  the  law; 

(a)  In  New  Orleans  v.  United  States,*  5  Pet.,  419,  the  evidence  not  appaaring  in  the  record  the  decree  was  re- 
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that  all  the  testimony  which  was  before  the  circuit  court  ought  to  be  laid  be- 
fore this  court.  Yet  the  section  which  directs  that  witnesses  shall  be  exam- 
ined in  open  court  is  not  in  terms  repealed.  The  court  has  felt  considerable 
doubts  on  this  subject,  but  thinks  it  the  safe  course  to  require  that  all  the  testi- 
mony on  which  the  judg«  founds  his  opinion  should,  in  cases  within  the  juris- 
diction of  this  court,  appear  in  the  record.  The  parties  may  certainly  waive 
testimony  by  consent,  but  if  this  consent  does  not  appear,  it  cannot  be  pre- 
sumed ;  and  where  it  is  shown  on  the  record  that  witnesses  were  examined  in 
open  court,  this  court  cannot  say  how  much  the  opinion  of  the  circuit  court 
was  influenced,  and  ought  to  have  been  influenced,  by  their  testimony. 

§  1708.  An  interlocutory  decree^  disposing  to  a  great  extent  of  tM  merits  of 
iJie  case  J  sAoidd  not  he  rendered  till  all  necessary  parties  are  before  the  court 

In  this  case  an  interlocutory  decree  was  rendered,  which  decided,  to  a  great 
extent,  the  merits  of  the  cause,  at  a  time  when  one  of  the  defendant^  named 
in  the  bill  was  not  before  the  court,  and  when  it  appeared  that  a  person  not 
made  a  defendant  was  deeply  concerned  in  interest.  This  decree  granted  re- 
lief on  certain  conditions  to  certain  classes  of  the  plaintiffs,  and  directed  them 
to  appear  before  commissioners,  and  to  exhibit  their  proof  that  they  came 
within  the  descriptions  of  persons  who  were  entitled  to  relief.  They  refused 
to  appear  before  these  commissioners;  and  upon  the  coming  in  of  the  report 
stating  this  fact,  their  bill  was  dismissed  with  costs.  The  object  of  this  bill 
was  to  obtain  conveyances  from  John  and  William  Penn,  of  certain  lands  which 
they  were  supposed  to  hold  as  tenants  in  common,  and  to  which  the  plaintiffs 
asserted  an  equitable  title.  It  was  irregular  to  make  the  decree  which  was 
made  respecting  the  title  until  both  the  defendants  were  before  the  court.  But 
it  is  the  fault  of  the  plaintiffs  that  they  were  not.  The  bill  prays  conveyances 
of  the  legal  title  on  the  payment  of  so  much  money  as  was  still  due  on  certain 
principles  on  which  they  allege  their  equitable  title  to  have  been  acquired.  \t 
was  referred  to  commissioners  to  ascertain  the  amount  of  these  sums,  as  well 
as  to  clflcss  the  respective  claimants  according  to  the  interlocutory  decree.  They 
refuse  to  appear  before  the  commissioners  and  to  exhibit  either  their  equitable 
titles  or  to  show  the  payments  they  have  made.  On  what  pretense  can  such 
plaintiffs  claim  the  aid  of  a  court  of  equity  ?  What  is  a  court  to  do  in  such  a 
state  of  things?  Where  a  party  asking  its  aid  refuses  to  comply  with  the  con- 
ditions on  which  that  aid  must  depend,  a  court  is  certainly  correct  in  refusing 
its  aid,  and  may  dismiss  the  bill.  But  in  such  a  case,  we  think  it  would  be 
harsh  to  make  the  decree  of  dismission  a  bar  to  a  future  action.  It  is  not  cer- 
tain that  this  decree  is  on  such  a  hearing  as  to  be  a  bar  to  a  future  action;  and 
this  point  is  not  positively  decided.  It  is  unnecessary  to  decide  it,  because  we 
think  the  interlocutory  decree  was  irregular,  and  ought  not  to  have  been  made 
until  William  Penn,  a  tenant  in  common  with  John  Penn,  was  before  the  court. 
The  defendants  are  left  at  liberty  to  proceed  with  their  legal  title,  and  this 
must  be  sufficient  to  prevent  the  plaintiffs  from  practicing  unnecessary  delays. 

For  the  irregularities  which  have  been  stated,  we  think  the  decree  ought  to 

be  reversed  and  the  cause  remanded,  that  the  proper  proceedings  may  be  had 

therein. 
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GARNEAU  V.  DOZIER. 
{10  Otto,  7, 8.    1879.) 

Appeal  from  U.  S.  Circuit  Court,  Eastern  District  of  Missouri. 

Statement  of  Facts. —  Motion  to  dismiss.  The  authentication  of  the  tran- 
script of  the  record  was  sealed  with  the  seal  of  the  court,  and  signed  "  M.  M. 
Price,  clerk  of  said  court,  by  T.  L.  Crawford,  deputy." 

§  1709.  Authentication  of  transcript  of  record. 

Opinion  by  Wafte,  C.  J. 

Since  the  act  of  June  8,  1872  (17  Stat.,  330;  Rev.  Stat.,  558,  624,  678),  au- 
thorizing the  appointment  of  deputies  of  the  clerks  of  the  courts  of  the  United 
States,  a  transcript  of  the  record  is  sufficiently  authenticated  for  the  purposes 
of  an  appeal  or  a  writ  of  error  to  this  court,  if  it  is  signed  by  the  deputy  in 
the  name  of  and  for  the  clerk  of  the  court  from  which  the  appeal  comes,  or  to 
which  fhe  writ  of  error  is  directed,  and  sealed  with  the  seal  of  that  court. 

The  transcript  sent  up  in  this  case  comes  within  this  rule. 

Motion  denied, 

§  1710.  Requisites. —  Where  necessary  x>apersare  omitted  from  the  record  the  appeal  will 
be  dismissed,  unless  the  papers  are  supplied  within  the  time  fixed  by  the  court.  Railroad  Co. 
V.  Schutte,  10  Otto,  647.    See  the  case,  §§  1528-30. 

§  1711.  An  agreed  statement  of  facts,  and  the  judgment  of  the  court  below,  but  nothing 
further,  is  not  a  sufficient  record.    Curtis  v.  Petitpain,*  18  How.,  109. 

g  1712.  Where  appeals  were  taken  in  open  court,  which  required  no  citation,  the  objection 
that  the  docket  and  ■  transcript  do  not  contain  the  names  of  the  appellants  and  appellees  is 
untenable,  where  it  appears  satisfactorily  from  the  order  and  decree  appealed  from  who  are 
the  appellants  and  who  the  appellees.  Miltenberger  v,  Logansport  Railway  Co.,  16  Otto,  305. 
See  §  1597. 

§  1713.  Where,  on  appeal,  the  record  contained  great  quantities  of  repetitions  and  useless 
and  irrelevant  matter,  and  was  but  poorly  arranged  and  indexed,  each  party  was  required  to 
pay  his  own  costs,  though  the  judgment  was  reversed.  Though  it  did  not  appear  whose  the 
fault  was,  yet  it  was  held  to  be  the  duty  of  the  appellant  to  see  to  it  that  there  is  a  proper 
record.    Railway  Company  v.  Stewart,  5  Otto,  284. 

§  1714.  The  record  on  writ  of  error  in  an  equity  suit  from  the  supreme  to  the  circuit  court 
must  contain  a  statement  of  facts,  or  the  writ  wiU  be  dismissed.  United  States  v.  Hooe, 
lCr.,318. 

§  1716.  In  case  of  an  appeal  from  a  consular  court  of  Japan  to  the  circuit  court  of  Cali- 
fornia, the  transcript  should  be  a  copy  in  chronological  order  of  aU  the  proceedings  in  the 
case,  from  the  beginning  to  the  end,  as  a  single  document,  and  this  should  be  certified  at  the 
end  to  be  a  full,  true  and  correct  copy  of  the  pleadings,  depositions  and  aU  the  proceedings  in 
the  case ;  and  that  the  same  constitute  the  transcript  on  appeal  to  the  circuit  court.  It  should 
be  authenticated  by  the  official  signature  and  seal  of  the  consul.  The  papers  used  in  the  court 
below  should  remain  there  as  parts  of  the  record  ot  that  co^rt.  The  record  should  also  show 
an  allowance  of  the  appeal;  and  where  the  appeal  is  not  taken  in  open  court,  at  the  time  of 
the  rendition  of  the  judgment  or  decree,  and  before  the  adjournment  of  the  court,  the  record 
should  show  a  citation  to  the  appellee,  and  due  service  thereof  to  appear  in  this  court.  If  not 
conforming  to  these  requirements,  the  appeal  must  be  dismissed.  Tazaymon  v.  Twombley,  5 
Saw.,  81. 

§  1716.  Wanting. —  No  judgment  of  affirmance  or  reversal  will  be  rendered  in  any  case 
upon  a  writ  of  error  imless  a  transcript  has  been  filed,  for  otherwise  there  is  no  case 
for  the  consideration  of  the  court.     Roberts  v.  Tucker,*  1  Wash.  Ty..  207. 

§  1717.  If  the  plaintiff  in  error  fails  to  file  a  transcript  of  the  record,  the  defendant  may 
either  move  to  dismiss  for  that  reason,  or  he  may  have  the  transcript  sent  up,  and  have  the 
matter  considered.    Ibid, 

§  1 7 1 S.  Certiflcatc. —  On  an  appeal  to  the  supreme  court  from  the  decree  of  the  circuit 
court  of  the  District  of  Columbia,  in  a  case  in  which  the  matter  in  dispute  was  less  than 
$1,000,  but  in  which  an  appeal  had  been  allowed  by  one  of  the  justices  of  the  supreme  court, 
as  was  proper  in  certain  cases,  the  lack  of  a  certificate  that  the  printed  copy  of  the  record 
was  a  transcript  of  the  record  was  held  to  be  a  sufficient  ground  for  the  dismissal  of  the  appeal. 
Campbell  v.  Read,  2  Wall.,  199.    See  §  1706. 
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THE  RECORD.  §§1719-1731. 

§  1 7 1 9.  Part  of  the  record. —  The  supreme  court  in  a  case  brought  before  it  upon  a  writ  of 
error  will  not  consider  any  imper  a  part  of  the  record  which  is  not  made  so  by  the  pleadings, 
or  by  some  opinion  of  the  court  referring  to  it.  The  appellate  court  cannot  know  what  evi- 
dence was  given  to  the  jury  unless  it  is  spread  upon  the  record  in  the  proper  and  legal 
manner.  So  the  unauthorized  certificate  of  the  clerk  that  certain  documents  were  read  can- 
not make  such  documents  a  part  of  the  record  so  that  they  will  be  considered  on  a  writ  of 
error.     Fisher  v.  Cockerell,  5  Pet. ,  253. 

§  1720.  An  affidavit  for  a  continuance  is  no  part  of  the  record  of  a  case  unless  introduced 
by  one  of  the  parties  for  a  legitimate  purpose.     Campbell  v.  Rankin,  9  Otto,  264. 

§  1721.  Consent  of  jJarties  that  judgment  may  be  rendered  for  the  plaintiff,  varying  in 
amount  according  to  certain  contingencies,  which  appears  on  the  minutes,  forms  no  part  of 
the  record  brought  to  the  supreme  court  on  error.  The  supreme  court  will  take  no  notice  of 
it,  and  will  simply  order  a  venire  de  riovo,  instead  of  sending  its  mandate  requiring  judgment 
to  be  entered  in  a  certain  manner.    Lanusse  v.  Barker,  3  Wheat.,  147. 

§  1722.  The  petition  of  one  party  for  a  writ  of  error,  and  stating  the  evidence  as  he  under- 
stood it,  which  is  not  made  a  part  of  the  bill  of  exceptions,  nor  verified  by  the  signature  of 
the  judge,  is  no  part  of  the  record,  and  the  appellate  court  is  not  bound  to  take  notice  of  it, 
even  if  formally  certified  by  the  clerk  and  returned  as  a  part  of  the  record.  Strain  v.  Gour- 
din,  2  Woods,  382. 

§  1723.  The  production  of  a  note  sued  on  in  the  court  below  does  not  make  it  a  part  of  the 
record  so  that  it  can  be  compared  by  the  appellate  court  with  the  instrument  mentioned  in 
the  declaration,  unless  it  is  produced  on  oyer.     Cook  v.  Gray,  Hemp.,  84. 

§  1724.  An  admission  of  record  in  a  suit  in  equity,  not  signed  by  either  party,  which  is 
sent  to  the  supreme  court  on  appeal  from  the  decree  of  the  circuit  court,  and  is  certified  by 
the  clerk  to  be  an  admission  made  by  the  complainants  on  the  trial  of  the  suit,  will  be  con- 
sidered by  the  supreme  court  though  not  a  part  of  the  record.  Burke  r.  Smith,  16  Wall., 
398. 

§  1 725.  In  an  admiralty  case,  where  a  certificate  of  the  clerk  of  the  lower  court  was  attached 
to  a  deposition  in  the  record,  showing  that  it  was  not  used  on  the  trial  of  the  case  in  the  coui*t 
below,  the  supreme  court  held  that,  although  forming  a  part  of  the  record,  the  clerk's  certifi- 
cate should  be  considered  and  given  controlling  weight,  and  that  the  deposition  must  be  con- 
sidered open  to  all  objection  which  could  be  urged  against  it  if  offered  for  the  first  time  in  the 
circuit  court.     The  Samuel,  1  Wheat.,  15. 

§  1726.  The  territorial  supreme  court,  upon  a  writ  of  error,  will  not  consider  any  paper  a 
part  of  the  record  which  is  not  made  so  by  the  pleadings  or  by  some  opinion  of  the  court  re- 
ferring to  it.  So  a  motion  to  be  allowed  to  file  a  set-off  on  appeal  from  the  judgment  of  a- 
justice  of  the  peace  which  is  not  included  in  a  bill  of  exception,  but  is  brought  up  on  the  cer- 
tified transcript  of  the  records  of  the  district  court,  will  not  be  considered  by  the  territorial 
supreme  court.     Haney  v.  Clark,*  1  Pin.  (Wis.),  301. 

§  1727.  A  paper  found  amongst  the  files  of  a  cause,  which  purports  to  show  how  a  certain 
notice  was  given,  and  which  contradicts  the  record,  the  latter  showing  that  due  notice  was 
given,  is  no  part  of  the  record,  and  is  of  no  effect.  In  order  to  render  it  a  part  of  the  record 
it  should  form  some  part  of  the  pleadings  in  the  cause,  or  be  brought  under  and  ingrafted  upon 
the,  action  of  the  court  by  some  motion  from  the  parties.  Without  this,  such  paper  can  no 
more  be  a  portion  of  the  record  than  would  the  knowledge  of  facts  on  the  part  of  a  witness 
who  had  been  summoned  and  not  examined  or  the  oral  testimony  given  to  a  jury  and  noted 
by  exception  or  otherwise.     Sargeant  v.  State  Bank  of  Indiana,  12  How.,  384. 

§  1728.  Review  by  appellate  court —  The  supreme  court  upon  a  writ  of  error  will  not  pass 
uix>n  a  question  not  presented  by  the  record.    The  City  v.  Babcock,  3  Wall.,  244. 

§  1 729.  Nothing  can  be  assigned  for  error  in  an  appellate  court  which  does  not  appear  upon 
the  face  of  the  record.  If  error  is  assigned  according  to  the  local  practice,  the  question  to  be 
considered  is  not  whether  the  objection  is  valid,  but  whether  it  is  raised  by  the  record.  Fisher 
V,  Cockerell,  5  Pet.,  253. 

§  1730.  Errors  apparent  in  other  parts  of  the  record  may  be  re-examined  by  the  supreme 
court  as  well  as  those  which  are  shown  in  the  bill  or  bills  of  exception.  The  verdict  and 
judgment  are  a  part  of  the  record.  Whenever  error  is  apparent  in  the  record,  the  rule  is 
that  it  is  open  to  re-examination,  whether  it  be  made  to  appear  by  bill  of  exceptions  or  in 
any  other  manner ;  and  a  writ  of  error  will  lie  when  a  party  is  aggrieved  by  an  error  in  the 
foundation,  proceedings,  judgment  or  execution  of  a  suit  in  a  court  of  record.  Insurance 
Company  v.  Piaggo,  16  Wall.,  386. 

§  1731.  Where,  in  an  equity  case,  the  record  shows  that  a  demurrer  was  filed,  and,  with- 
out stating  what  disposition  was  made  of  it,  the  record  shows  that  an  answer  was  subse- 
quently filed,  the  supreme  court  on  appeal  will  presume  that  the  demurrer  was  abandoned. 
Basey  v.  Gallagher,  20  Wall.,  679. 
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gg  17aa-1745.  APPEALS  AND  WRITS  OF  ERROR. 

§  1732.  The  supreme  court,  in  oases  at  law,  can  only  review  the  errors  of  the  court  below 
in  matters  of  law  appearing  from  the  record.  If  the  facts  upon  which  the  lower  court  pro- 
nounced its  judgment  do  not  appear  from  the  record,  it  is  impossible  for  the  supreme  court 
to  say  that  the  judgment  is  erroneous.  So  where,  after  a  special  verdict  in  the  circuit  court, 
which  was  acknowledged  to  be  defective,  the  parties  agreed  that  the  court  might  draw  in- 
ferences of  fact  not  found  by  the  jury,  and  the  findings  of  the  court  do  not  appear  from  the 
record,  but  the  judgment  can  be  supported  by  a  reasonable  presumption  that  the  court  found 
oertain  facts,  the  judgment  of  the  circuit  court  will  be  affirmed.    Prentice  v.  Zane,  8  How., 

4a5. 

§  1733.  What  the  record  should  contain.— The  charge  of  the  court  to  the  jury  should 
not  be  spread  at  large  upon  the  record,  and  where  this  is  done  the  only  matter  which  will  be 
considered  by  the  supreme  court  upon  writ  of  error  is  whether  the  charge  contains  any  mis- 
statements of  the  law.  Magniac  v.  Thompson,  7  Pet.,  890;  Gregg  v.  Say  re,  8  Pet.,  251;  Ck>n- 
rad  V.  Pacific  Ins.  Co.,  6  Pet.,  280.  Only  the  substance  of  the  <^rge  should  appear.  Evans 
V.  Eaton,  7  Wheat,  426. 

§  1734.  In  case  of  a  writ  of  error  from  the  territorial  supreme  court  to  the  territorial  dis- 
trict court,  the  record  must  show  a  motion  for  a  new  trial  made  and  overruled,  and  must 
contain  all  the  evidence  bearing  on  the  exceptions  taken  and  relied  on,  and  the  instructions 
given,  if  error  is  claimed  therein ;  and  an  amended  transcript  cannot  be  filed  without  per* 
mission.    Ivison  v,  Alsop,*  1  Wyom.  Ty.,  254. 

§  1735.  Where  the  evidence  in  the  court  below  does  not  appear  from  the  record,  the  in- 
structions of  the  court  will  be  presumed  to  be  correct.     Blakely  v.  Ruddell,  Hemp.,  19. 

§  1 736.  No  evidence  can  be  considered  by  the  supreme  court  on  appeal  that  was  not  before 
the  circuit  court ;  and  evidence  certified  with  the  record  must  bfe  considered  on  appeal  as  the 
only  evidence  before  the  court  below.  If  in  certifying  the  record  a  part  of  the  evidence  in 
the  case  has  been  omitted,  it  seems  that  it  might  be  certified  in  obedience  to  a  certiorari,  but 
in  such  case  it  must  appear  from  the  record  that  the  evidence  was  used,  or  offered  to  the  cir- 
cuit court.     Holmes  v.  Trout,  7  Pet.,  210. 

§  1737.  Except  by  consent  of  parties  the  supreme  court  on  an  appeal  from  a  circuit  court 
in  a  suit  in  equity  cannot  consider  a  deed  not  referred  to  in  the  pleadings  or  made  an  exhibit 
in  a  cause,  even  though  it  was  erroneously  used  on  the  hearing  in  the  court  below.  Boone  v. 
Chiles,  10  Pet.,  208. 

§  1 738.  The  verdict  of  a  jury  upon  a  feigned  issue  must  be  presumed  by  the  supreme  court 
to  be  correct,  when  it  has  not  the  evidence  before  it.     Mays  v,  Fritton,  20  Wall.,  420. 

§  1739.  Where  the  record  in  the  court  below  does  not  exhibit  the  evidence,  the  territorial 
supreme  court  will  presume  that  the  witnesses  offered  were  competent,  and  that  the  evidence 
was  sufficient  to  warrant  the  verdict  and  judgment.  Nisqually  Mill  Co.  v.  Taylor,*  1  Wash. 
Ty:,  4. 

§  1 740.  Where  exceptions  are  taken  to  the  report  of  a  master  in  chancery,  only  that  part 
of  the  testimony  need  be  reported  which  is  relied  on  to  support,  explain,  or  oppose  a  particular 
exception.     Harding  v.  Handy,  11  Wheat.,  126. 

§  1741.  Exceptions  to  testimony  taken  in  the  court  below  will  not  be  considered  by  the 
supreme  court  of  the  territory  on  a  writ  of  error,  unless  the  evidence  is  incorporated  in  the 
record.     Doty  v.  Strong,*  1  Pin.  (Wis.),  325. 

§  1742.  It  is  probable  that  in  equity  cases  the  circuit  courts  may  permit  the  examination 
of  witnesses  orally  in  open  court,  and  if  that  practice  is  adopted  in  any  case  the  testimony 
taken  in  that  form  must  be  taken  down,  or  its  substance  stated  in  writing  and  made  part  of  the 
record,  or  it  will  be  entirely  disregarded  by  the  supreme  court  on  appeal.  So,  too,  if  tes- 
timony is  objected  to  and  ruled  out,  it  must  stUl  be  sent  up  with  the  record,  subject  to  the 
objection,  or  it  will  not  be  considered.  A  case  will  not  be  sent  back  to  have  the  re- 
jected testimony  taken,  even  though  the  appellate  court  might,  on  examination,  be  of  the 
opinion  that  it  ought  not  to  have  been  sustained.  Ample  provision  has  been  made  by  the 
rules  for  taking  the  testimony  and  saving  the  exceptions,  and  parties  who  prefer  some  other 
mode  of  'presenting  their  case  must  be  careful  to  see  that  it  conforms  in  other  respects  to 
the  established  practice  of  the  court.     Blease  v,  Garlington,  2  Otto,  7. 

^  1743.  An  omission  of  the  names  of  the  jurors  from  the  transcript  is  not  material. 
Owens  V.  Hanney,*  9  Cr.,  180. 

§  1744.  A  case  dismissed  because  it  was  brought  up  on  an  agreed  statement  of  facts,  with- 
out any  of  the  proceedings  in  the  court  below  appearing  in  the  record.  Keen  t?.  Whitaker,* 
13  Pet.,  459. 

§  1745.  An  objection  to  the  allowance  of  clerk  and  counsel  fees  cannot  be  entertained 
where  the  record  contains  nothing  from  which  the  court  can  determine  what  services  were 
rendered,  or  whether  the  charges  were  in  excess  of  what  is  authorized  by  law.  Flanders  v. 
Tweed,*  15  Wall.,  450;  Jennings  v.  The  Perseverance,  3  DalL,  337. 

1072 


EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS.  §8  1746-1756. 


§  174.6.  Jurisdictional  facts  must  appear  in  the  record  on  a  writ  of  error  to  the  circuit 
court  or  the  judgment  will  be  reversed.  Capron  v.  Van  Noorden,  2  Cr.,  126 ;  Montalet  v.  Mur- 
ray, 4  Cr.,  47. 

§  1 747.  Private  laws  and  special  proceedings  in  a  state  legislature  relative  to  the  adminis- 
tration and  sale  of  the  estates  of  deceased  persons  are  facts  to  be  proved  in  the  ordinary  man- 
ner, and  their  existence  will  not  be  inquired  into  by  the  supreme  court  upon  a  writ  of  error 
if  they  are  not  found  upon  the  record.    Leland  v.  Wilkinson,  6  Pet.,  822. 


XV.   EXOEPTIONB   AND  BiLLB   OP  EXCEPTIONS. 

1.  Exceptions. 

SmocABY  —  Exceptions  taJeen  on  an  issue  before  a  jury,  §  1748. —  Must  he  taken  below,  §§  1749- 
1752. — A  mere  objection  to  evidence  is  not  sufficient,  §  1758.— To  instructions,  §§  1754- 
1756. 

§  1 748.  Where  exceptions  are  taken  on  the  trial  of  an  issue  before  a  jury,  but  are  not  acted 
upon  on  the  chancery  side  of  the  court,  they  will  not  be  considered  on  appeal ;  and  it  is  not 
material  that  the  same  judges  sat  in  both  courts.  Brockett  v,  Brockett,  §§  1757, 1758.  See 
§1806. 

§  1749.  Exceptions  to  a  master's  report  cannot  be  taken  for  the  first  time  in  the  supreme 
court.    Ibid.    See  §  1770. 

§  1750.  Exceptions  to  the  reports  of  a  master  and  a  receiver  cannot  be  made  for  the  first 
time  in  the  supreme  court.    Terry  v.  Commercial  Bank  of  Alabama,  §§  1759,  1760. 

§  1 751.  A  defect  in  the  form  of  the  pleadings,  which  could  be  reached  by  special  demurrer, 
is  cured  by  the  verdict,  and  an  objection  cannot  be  made  for  the  first  time  in  the  supreme 
court    Laber  v.  Cooper,  g§  1761-1765. 

§  1 752.  So,  also,  as  to  a  defect  in  a  verdict.  A  verdict,  unless  it  is  a  special  one,  is  always 
amendable  by  the  notes  of  the  judge.    Ibid, 

§  1753.  It  is  not  sufficient  merely  to  object  to  the  admission  of  evidence;  an  exception 
must  be  taken  and  placed  on  the  record.    Ibid,    See  §  1853. 

§  1754.  Error  in  the  charge  is  not  subject  to  review,  unless  an  exception  is  taken  before 
the  case  is  submitted  to  the  jury ;  it  is  not  sufficient  to  raise  the  objection  on  a  motion  for  a 
new  trial.    Railway  Co.  v.  Heck,  §§  1766,  1767.    See  §  1852. 

§  1755.  Exceptions  to  instructions,  to  be  entitled  to  consideration,  must  be  specific,  and 
must  point  out  the  error  complained  of.    Railroad  Co.  v,  Vamell,  §  1768. 

§  1756.  Where  the  charge  of  the  judge  is  of  a  character  to  mislead  the  jury,  the  error  is 
one  of  law,  and  may  be  corrected  in  an  appellate  court ;  but  in  every  such  case  the  part  of 
Xhe  charge  to  which  exception  is  addressed  ought  to  be  distinctly  pointed  out.    Ibid, 

[Notes.—  See  §§  1769-1879.] 

BROCKETT  v,  BROCKETT. 
(8  Howard,  691,  692.    1844.) 

Opinion  by  Mb.  Justice  McLean. 

Statement  of  FAcrs.^—This  is  a  bill  in  chancery,  brought  here  by  an  appeal 
from  the  circuit  court  of  the  District  of  Columbia. 

The  complainants  filed  their  bill,  alleging  themselves  to  be  the  legitimate 
heirs  of  Kobert  Brockett,  deceased,  and  claiming  as  such  one-half  of  the  real 
and  personal  property  of  which  he  died  seized  and  possessed.  The  defendants 
filed  their  answers,  denying  the  allegations  of  the  bill.  An  issue  at  law  was 
directed  to  try  the  legitimacy  of  the  complainants,  and,  after  hearing  the  evi- 
dence, the  jury  found  a  verdict  in  their  favor.  Several  exceptions  were  taken 
to  the  rulings  of  the  court,  in  the  admission  of  evidence  to  the  jury,  and  to  the 
refusal  of  the  court  to  admit  evidence  offered  by  the  defendants,  which  appear 
in  two  bills  of  exceptions.  And  these  decisions,  in  relation  to  the  trial  of  the 
issue,  constitute  the  principal  ground  of  controversy  in  the  case. 
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$§  1757,  1758.  APPEALS  AND  WRITS  OF  ERROR. 

§  1757.  Where  exceptwuB  are  taken  on  the  trials  of  an  issue  ai,  law^  hut  not 
acted  upon  in  the  chancery  courts  they  will  not  he  considered  on  appeal,  {a) 

It  does  not  appear  that  any  questions  were  raised  on  the  chancery  side  of 
the  court,  growilig  out  of  these  exceptions.  And  this  not  having  been  done,  it 
is  proper  to  inquire  whether  the  exceptions  can  be  considered  in  this  court.  It 
is  contended  that  as  the  same  judges  sat  in  the  court  of  law  as  in  the  court 
of  chancery,  it  could  not  be  necessary  to  bring  before  them  as  chancellors 
what  they  had  decided  in  a  court  of  law.  Had  the  court  of  law  been  held  by 
different  persons  from  those  who  sat  as  chancellors,  it  is  admitted  that  it  would 
have  been  necessary  to  bring  before  the  latter  the  points  ruled  in  the  trial  of 
the  issue.  But  is  not  the  principle  the  same  in  both  cases?  The  capacities  in 
which  the  same  tribunal  acts  on  such  occasions  are  as  distinct  as  if  the  san»e 
duties  had  been  performed  by  different  tribunals.  The  distinction  is  the  same 
as  where  a  judgment  at  law  is  entered  by  a  court  which  also  exercises  chancery 
powers;  and  which  powers  are  invoked  against  its  own  judgment.  In  such  a 
case  it  might  as  well  be  said,  as  in  the  present  one,  why  may  not  the  same 
court,  whether  acting  at  law  or  in  chancery,  having  possession  of  the  cause, 
finally  decide  it?  The  bills  of  exceptions  are  copied  into  the  record;  but  they 
do  not  properly  constitute  a  part  of  it,  as  they  were  not  brought  to  the  notice 
and  decision  of  the  court  sitting  in  chancery.  An  issue  in  part  is  directed  by 
a  court  of  chancery  to  inform  its  conscience.  To  bring  the  fact  or  facts  before 
the  jury  at  law,  a  feigned  issue  is  made  by  pleadings,  as  at  law;  and  if  the 
proceedings  of  the  jury  be  unsatisfactory  to  the  court  of  chancery,  either  on 
account  of  the  admission  of  incompetent  evidence,  the  exclusion  of  evidence 
which  is  competent,  or  by  a  mistake  of  the  facts  by  the  jury,  the  court  of  chan- 
cery will  order  another  trial  of  the  issue.  By  the  consent  of  parties  these  is- 
sues are  sometimes  tried  without  the  formality  of  pleading.  But  in  all  cases 
where  objections  exist  to  the  verdict,  they  must  be  brought  before  the  court  of 
chancery  which  ordered  the  issue.  And  where  this  is  not  done  in  an  inferior 
court,  the  objections  cannot  be  taken  in  the  appellate  court  of-  chancery.  It  is 
a  general  rule  of  practice,  that  no  point  arising  on  the  pleadings  or  evidence  in 
an  appellate  court  shall  be  made  which  was  not  brought  to  the  notice  of  the 
inferior  court.  And  We  think,  in  this  case,  that  the  .exceptions  taken  on  the 
trial  of  the  issue  at  law,  not  having  been  acted  on  by  the  court  of  chancery 
below,  cannot  be  insisted  on  in  this  court. 

§  1768.  Exceptions  to  a  nmster's  repo7*t  must  he  taken  in  the  lower  court. 

Being  satisfied  of  the  legitimacy  and  consequent  heirship  of  the  complain- 
ants from  the  verdict  of  the  jury,  the  court  below .  referred  to  a  master  the 
rents  received  b}'  the  defendants,  and  other  matters  of  account  pertaining  to 
the  estate.  And  to  some  of  the  items  allowed  by  the  master  objections  are 
made  before  this  court.  But  it  does  not  appear  that  these  objections  were 
brought  before  the  lower  court  by  exceptions  to  the  master's  report.     The 

(a)  A  bill  of  exceptions  cannot  be  taken  on  the  trial  of  a  feigned  issue  directed  by  a  court  of  equity,  or,  if  taken, 
can  only  be  used  on  a  motion  for  a  new  trial  made  to  said  court.  2  Dan.  Ch.  Pr.  (8d  Am.  ed.),  1106;  Armstrong  v. 
Armstrong,  3  Myl.  &  K.,  52;  Ex  parte  Story,  12  Pet.,  S13;  8  Oraham  &  Waterman  on  New  Trials,  1553.  The  issue 
is  directed  to  be  tried  for  the  purpose  of  informing  the  conscience  of  the  chancellor,  and  aiding  him  to  come  to  a 
proper  conclusion.  K  he  thinks  the  trial  has  not  been  a  fair  one,  or  for  any  other  reason  desires  a  new  trial,  it  is 
in  his  discretion  to  order  it.  But  he  may  proceed  with  the  cause  though  dissatisfied  with  the  verdict,  and  make  a 
decree  contrary  thereto,  if  in  his  Judgment  the  law  and  the  evidence  so  requires.  A  decree  in  equity,  therefore, 
when  appealed  from,  does  not  stand  or  fall  according  to  the  legality  or  illegality  of  the  proceedings  on  the  trial 
of  a  feigned  issue  in  the  cause;  for  the  verdict  nmy  or  may  not  have  been  the  ground  of  the  decree.  It  is  the 
duty  of  the  court  of  first  Instance  to  decide  upon  the  whole  case,  pleadings,  evidence,  and  verdict,  giving:  to  the 
latter  so  much  effect  as  it  is  worth.  An  appeal  from  the  decree  must  be  decided  in  the  same  way,  namely,  upon 
the  whole  case,  and  cannot  be  made  to  turn  on  the  correctness  or  incorrectness  of  the  Judge's  rulings  at  the  triaL 
of  the  feigned  issue.    Johnson  v.  Harmon,*  4  Otto,  870. 
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seventy-third  chancery  rule  is  decisive  on  this  subject.  It  provides  that  "  the 
parties  shall  have  one  month  from  the  time  of  filing  the  master's  report  to  file 
exceptions  thereto,  and  if  no  exceptions  are  within  that  period  filed  by  either 
party,  the  report  shall  stand  confirmed  on  the  next  rule-day  after  the  month  is 
expired."  No  exceptions  having  been  filed  in  the  circuit  court  to  the  report  of 
the  master,  none  can  be  heard  in  this  court. 

The  verdict  and  the  report  of  the  master,  which  constituted  the  basis  of  the 
decree  of  the  court  below,  not  having  been  objected  to  in  that  court,  cannot  be 
objected  to  here,  and  consequently  the  decree  of  the  circuit  court  is  affirmed, 
with  costs. 

.TERRY  V,  COMMERCIAL  BANK  OF  ALABAMA. 

« 

(2  Otto,  454-456.     1875.)  >^ 

Appeal  from  IT.  S.  Ciiicuit  Court,  Southern  District  of  Alabama. 

Opinion  by  Mr.  Justice  Miller. 

Statement  of  Facts. —  The  defendant,  the  Commercial  Bank  of  Alabama, 
was  a  banking  corporation  organized  under  the  laws  of  that  state,  and  had  be- 
come insolvent.  \The  appellant,  a  citizen  of  the  state  of  Sputh  Carolina, 
brought  a  suit  m  the  district  court  for  the  middle  district  of  Alabama,  at  that 
time  exercising  circuit  court  powers,  to  wind  up  the  bank  under  the  provisions 
of  the  twenty-first  section  of  its  charter.  Plaintiff  alleged  and  proved  that  he 
was  the  owner  of  about  $3,000  of  the  notes  of  the  bank,  on  which  he  had  de- 
manded payment,  and  been  refused.  The  bank  admitted  its  insolvency;  and  a 
receiver  was  appointed  by  consent  to  wind  up  its  affairs,  and  publication  made 
for  all  creditors  to  come  in  and  prove  their  claims.  The  receiver  made  his  re- 
port, which  was  referred  to  a  master,  who  also  reported.  These  reports,  and 
several  supplemental  reports,  were  all  confirmed  without  exceptions,  and  a 
final  order  of  distribution  made  among  those  who.  had  proved  their  claims,  al- 
lowing first  the  costs  of  the  proceeding,  including  attorney's  fees  and  other 
costs  of  suit.  All  of  these  were  referred  to  a  master,  who  reported,  antl  to 
whose  report  no  exceptions  w^ere  taken.  After  all  this  was  done,  the  appellant 
here  and  plaintiff  below  appeared  in  person,  and  filed  numerous  petitions 
and  affidavits  signed  by  himself,  excepting  to  the  decree,  asking  to  set  it  aside,  ex- 
cepting to  the  reports,  and  suggesting  many  other  matters  and  things  in  which 
he  sought  to  modify  or  correct  the  decree.  The  foundation  of  all  this  seems  to  be 
the  charge  that  his  counsel  deserted  his  interest,  failed  to  except  to  the  reports 
and  consented  to  the  decree  because  they  received  what  he  called  an  exorbitant 
allowance  for  their  services  out  of  the  fund  which  should  have  gone  to  the 
creditors  of  the  bank,  thereby  diminishing  the  amount  of  his  dividend. 

§  1759.  Exicejptums  to  the  rej>orts  of  a  receiver  and  a  master  mtcst  he  made 
hdow. 

As  to  all  this,  it  is  sufficient  to  say  that  these  motions  cannot  be  considered 
here.  They  are  mainly  addressed  to  the  discretion  of  the  court,  coming  as 
they  do  after  a  final  decree  on  the  merits.  If  appellant  desired  to  place  the 
case  in  a  position  where  this  court  could  review  the  action  of  the  court  on  that 
class  of  questions,  he  should  have  filed  his  bill  of  review  and  made  the  proper 
issues  and  supported  it  by  depositions.  As  it  now  stands,  his  motions  are  un- 
supported by  anything  but  his  own  affidavit.  So  as  to  the  errors  alleged  in 
the  master's  reports.  There  were  no  exceptions  filed  to  these  reports  until 
after  they  were  confirmed  and  a  final  order  of  distribution  made.  This  court 
cannot  review  those  reports  on  exceptions  taken  after  that,  and  urged  upon 
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us  now  on  appeal  If,  as  appellant  alleges,  he  has  been  defrauded  by  his  coun- 
sel, he  must  sue  them  for  what  he  has  lost  by  the  fraud.  If  he  desire  to  set 
aside  the  decree  because  it  was  obtained  by  fraud,  his  remedy  is  by  bill  of 
review.  * 

§  1760.  A  decree  discharging  stockholders  in  insolvent  proceediiigs^  without 
their  being  parties  to  the  proceeding^  is  erroneous. 

But  he  complains  of  one  error  in  the  decree  which  is  shown  on  the  face  of 
the  proceedings,  and  as  to  which  he  is,  we  think,  entitled  to  have  it  reversed. 
It  appears  that  the  creditors  of  the  bank  have  not  been  paid  the  full  amount  of 
their  claims,  as  allowed  by  the  master  and  confirmed  by  the  court.  By  the 
law  of  the  charter,  the  stockholders  are  liable  to  be  called  on  for  contribution 
to  make  up  this  deficit.  They  have  not  been  made  parties  to  this  proceeding. 
No  rule  or  process  has  been  served  on  them,  nor  any  motion  or  petition  or 
prayer  filed  to  subject  them  to  liability.  The  decree,  however,  orders  "that 
the  said  Commercial  Bank  of  Alabama,  its  officers  and  stockholders^  be,  and 
they  are  hereby,  forever  discharged  from  any  and  all  liability  for  or  on  ac- 
count of  any  debt  or  demand  of  whatsoever  nature,  now  or  hereafter,  subsist- 
ing against  the  bank  and  officers  or  stockholders  of  the  same."  We  see  nothing 
in  the  proceedings  to  authorize  the  part  of  the  decree  which  relates  to  the 
stockholders.  Their  liability  has  not  been  put  in  issue  by  any  pleading,  notice 
or  paper  in  the  cause;  and  while^  under  these  circumstances,  this  part  of  the 
decree  may  be  void  for  that  reason,  we  still  think  appellant  ha^  the  right  to 
have  it  removed  out  of  the  way  of  his  proceeding  against  these  shareholders, 
if  he  should  desire  to  do  so. 

The  decree  of  the  district  court  is  affirmed  as  to  all  but  this  part  of  it,  and 
the  case  is  remanded  to  the  circuit  court  for  the  southern  district  of  Alabama, 
to  which,  by  law,  it  has  been  transferred,  with  directions  to  modify  the  decree 
in  that  respect,  as  indicated  in  this  opinion ;  and,  when  so  modified,  the  decree 
is  affirmed,  appellant  to  recover  costs  of  appeal. 

• 

LABER  V.  COOPER. 
(7  Wallace,  565-571.    1868.) 

'  Ebbob  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

§  17i61.  Unnecessary  moMer  in  hiU  of  exceptions  a  violation  of  fourth  rule. 

Opinion  by  Mb.  Justice  Swatne. 

In  this  case  the  bill  of  exceptions  furnishes  the  same  ground  of  complaint 
which  was  remarked  upon  in  Lincoln  v.  Claflin,  7  Wall.,  132,  heretofore  decided 
at  this  term.  In  the  case  before  us  it  fills  an  hundred  and  twenty-seven  printed 
pages.  The  points  arising  for  our  consideration  could  have  been  better  pre- 
sented in  a  very  small  part  of  this  space.  Such  a  mass  of  unnecessary  matter 
has  a  tendency  to  involve  what  is  really  important  in  obscurity  and  confusion. 
Jts  presence  is  a  violation  of  the  fourth  rule  of  this  court.  Its  examination 
consumes  our  time,  increases  our  labor,  and  can  subserve  no  useful  purpose. 
The  subject  was  so  fully  considered  in  the  case  referred  to  that  we  deem,  it 
unnecessary  to  pursue  it  further  upon  this  occasion. 

Statement  of  Facts. —  Winnowing  away  the  chaff,  we  find  the  questions  left 
for  our  examination  neither  numerous  nor  difficult  of  solution.  The  declara- 
tion contains  two  counts  upon  a  promissory  note,  made  by  Laber  to  the 
Kacine  &  Milwaukee  Kailroad  Company,   or  order,  for  $3,700,   dated  the 
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6th  of  May,  1856,  payable  five  years  from  the  10th  of  May  in  that  year, 
with  interest  at  the  rate  of  ten  per  cent,  per  annum,  payable  annually  on  the 
10th  of  May;  principal  and  interest  payable  at  the  oflSce  of  the  company, 
in  the  city  of  Racine,  in  the  state  of  Wisconsin,  and  indorsed  by  the  payee,  by 
H.  S.  Durand,  its  president,  to  the  plaintiff.  The  declaration  contains  also  the 
common  counts.  The  defendant  pleaded  the  general  issue  and  three  special 
pleas.  The  first  special  plea  avers  that  the  note,  and  a  mortgage  securing  its 
payment,  were  given  to  the  railroad  company  for  thirty-seven  shares  of  its  cap- 
ital stock ;  that  there  was  no  consideration  for  the  note ;  that  it  was  obtained 
from  the  defendant  by  false  and  fraudulent  representations;  and  that  these 
facts  were  known  to  the  plaintiff  when  the  note  came  into  his  possession.  The 
second  special  plea  denies  the  indorsement  of  the  note  to  the  plaintiff,  as  averred 
in  the  first  count.  The  third  special  plea  is  to  the  same  effect  as  to  the  indorse- 
ment averred  in  the  second  count.  All  the  special  pleas  conclude  with  a  veri- 
fication. To  the  first  of  the  special  pleas  the  plaintiff  replied,  denying  knowleclge 
of  the  alleged  false  and  fraudulent  representations,  before  and  at  the  time  of 
the  indorsement  and  transfer  of  the  note.  To  the  second  and  third  special 
pleas  no  replications  were  filed.  The  cause  proceeded  to  trial.  The  record 
shows  that  a  large  mass  of  testimony  was  given  by  the  defendant  relating  to 
both  the  defenses  set  up  by  the  special  pleas.  A  prayer  for  instructions  was 
submitted  by  the  defendant.  The  court  refused  to  give  them,  but  charged 
the  jury  fully  upon  the  whole  case.  Both  the  subjects  presented  by  the  spe- 
cial plea9  were  fully  discussed.  Indeed  they  were  the  only  grounds  of  the 
controversy  between  the  parties.  The  case  was  tried  in  all  respects  as  if  the 
pleadings  had  been  formal  and  perfect.  The  jury  found  for  the  plaintiff.  The 
language  of  the  verdict  is:  "We,  the  jury,  find  the  issice  for  the  plaintiff,  and 
assess  his  damages,'-  etc.  The  defendant  moved  for  a  new  trial.  The  motion 
was  overruled,  and  judgment  entered  upon  the  verdict.  The  defendant  ex- 
cepted to  the  refusal  to  charge  as  prayed,  to  twelve  passages  in  the  charge  as 
given,  and  to  the  overruling  of  his  motion  for  a  new  trial. 

§  1 761a.  Objections  for  want  of  form  in  pleadings  must  he  m/xde  in  the  court 
below. 

1.  It  is  objected  as  an  error  that  no  replication  was  put  in  to  the  pleas  de- 
nying the  indorsement  of  the  note.  The  plea  of  the  general  issue  would  have 
made  it  incumbent  upon  the  plaintiff  to  prove  the  indorsement  as  averred  in 
the  declaration,  but  that  the  statute  of  Illinois  adopted  by  the  circuit  court  as  a 
rule  of  practice  dispenses  with  such  proof,  unless  the  fact  is  denied  by  the  de- 
fendant under  oath.  The  oath  of  the  defendant  was  affixed  to  both  the  pleas 
raising  the  question.  As  they  only  denied  what  the  plaintiff  had  alleged,  con- 
tained no  new  matter  and  no  special  traverse,  they  should  have  concluded  to 
the  country,  and  not  to  the  court.  The  defect  was  one  of  form,  and  could  have 
been  reached  by  a  special  demurrer*.  The  trial  proceeded  as  if  they  had  con- 
cluded to  the  country  and  a  similiter  had  been  added  by  the  plaintiff.  To  the 
objection  now  taken  there  are  several  answers.  The  irregularity  is  cured  by 
the  trial  and  verdict.  Coan  v.  Whitmore,  12  Johns.,  353;  Brazzel  &  Hawkins 
V,  Usher,  Breese,  14;  Stone  v.  Van  Curler,  2  Vt.,  116;  Sullivan  v.  Dollins,  13 
111.,  88 ;  Coutch  et  al,  v.  Barton,  1  Morris,  354.  The  objection  comes  too  late ; 
not  having  been  made  in  the  court  below,  it  cannot  be  made  here.  It  is  within 
the  thirty-second  section  of  the  judiciary  act  of  1789,  which  forbids  a  judg- 
ment to  be  reversed  for  any  want  of  form  in  the  proceedings,  except  such  as 
shall  have  been  specially  pointed  out  by  demurrer. 
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§  1762.  An  amendcMe  defect  in  a  verdict  must  be  availed  of  in  tlie  court 
hdow. 

2.  It  is  said  that,  conceding  the  issues  intended  to  be  made  by  the  defendant 
were  in  fact  submitted  to  the  jury,  the  verdict  does  not  respond  to  them ;  that 
it  finds  "the  issue" —  but  one — and  not  designating  which  one,  for  the  plaint- 
iflf.  It  was  competent  for  the  court  to  amend  the  verdict  by  changing  the  term 
"issue"  from  the  singular  to  the  plural.  This  would  have  removed  the  ground 
of  the  objection.  A  verdict,  unless  it  be  a  special  one,  is  always  amendable  by 
the  notes  of  the  judge.  1  Chitt.  PL,  411;  Roulain  v.  McDowall,  1  Bay,  490; 
Norris  v,  Durham,  9  Cowen,  151;  Sayre  v.  Jewett,  12  Wend.,  135;  Paul  v. 
Harden,  9  Serg.  &  R.,  23.  The  proper  amendment  would  doubtless  have  been 
made  below  if  the  attention  of  the  court  had  been  called  to  the  subject.  Like 
the  preceding  objection,  it  is  made  here  too  late,  and  is  within  the  act  of  con- 
gress referred  to  upon  the  subject  of  jeofails. 

§  1 763.  An  exception  mtcst  be  made  to  the  admission  of  evidence. 

3.  Upon  looking  through  the  testimony  of  Durand,  as  set  out  in  the  bill  of  ex- 
ceptions, it  appears  that  the  admission  of  a  part  of  it  was  objected  to  by  the 
defendant,  but  it  does  not  appear  that  the  objection  was  overruled  and  excep- 
tion taken.  It  only  appears  that  the  testimony  was  admitted  after  the  objec- 
tion was  made.  Nan  constat^  but  that  the  objection  was  waived  or  the  decision 
acquiesced  in.  In  order  to  make  such  a  point  available,  it  is  necessary  that  an 
exception  should  be  distinctly  taken  and  placed  upon  the  record. 

§  1764.  Instructions  may  be  refused  if  those  given  cover  the  case.  ' 

4.  It  was  not  error  for  the  court  to  refuse  to  give  the  instructions  asked  for 
by  the  defendant,  even  if  correct  in  point  of  law,  provided  those  given  covered 
the  entire  case,  and  submitted  it  properly  to  the  jury.  The  defenses  of  false 
and  fraudulent  representations  to  the  defendant  and  of  the  non-indorsement  of 
the  note  involved  mixed  questions  of  law  and  fact.  We  think  the  law  was 
properly  stated  by  the  judge,  and  the  facts  fairly  submitted  to  the  jury.  The 
charge  was  full  and  able.  It  would  throw  no  new  light  upon  any  legal  prin- 
ciple, and  could  be  productive  of  no  benefit  to  examine  in  detail  each  of  the 
numerous  passages  taken  from  the  charge  and  made  the  subject  of  exception. 
It  is  sufiicient  to  say  that,  after  a  careful  examination  of  all  of  them,  in  the 
light  of  the  context  of  the  charge  and  of  the  evidence  as  it  was  before  the 
jury,  we  have  found  nothing  which  we  deem  erroneous. 

§  1765.  Overruling  motion  for  neio  trial  not  subject  to  review. 

5.  An  exception  to  the  overruling  of  the  motion  for  a  new  trial  is  found  in 
the  record,  but  is  not  adverted  to  in  the  argument  submitted  for  the  plaintiff 
in  error.  Such  a  decision  cannot  be  made  the  subject  of  review  by  this  court. 
The  judgment  below  is  affirmed. 

RAILWAY  COMPANY  v.  HECK. 
(12  Otto,  120,  121.    1880.) 

Error  to  IT.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  It  does  not  appear  from  this  record  that  any  excep- 
tions were  taken  in  the  progress  of  the  trial  to  what  was  done  by  the  court 
below.  Nearly  three  weeks  after  the  trial  was  concluded  and  a  verdict  ren- 
dered a  motion  was  made  for  a  new  trial  because  of  certain  alleged  errors  in 

the  charge;  but  it  is  nowhere  shown  that  they  were  noted  or  brought  to  the 
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attention  of  the  court  before  the  verdict.  Certainly  no  exceptions  were  taken. 
A  trial  court  may,  in  the  exercise  of  its  judicial  discretion,  grant  a  new  trial 
if  convinced  that  its  charge  was  wrong,  even  though  its  attention  was  not 
called  to  the  error  complained  of  before  the  case  was  finally  submitted  to 
the  jury. 
§  1766.  Exception  must  he  taken  hefore  verdict. 

Bat  not  so  with  us.  Our  power  is  confined  to  exceptions  actually  taken  at 
the  trial.  The  theory  of  a  bill  of  exceptions  is  that  it  states  what  occurred 
while  the  trial  was  going  on.  Time  is  usually  given  to  put  what  was  done  into 
an  appropriate  form  for  the  record ;  but,  unless  objection  was  made  and  excep- 
tion taken  before  the  verdict,  no  case  is  presented  for  a  review  here  of  the  rul- 
ings at  the  trial.  This  has  been  settled  in  this  court  since  Walton  v.  United 
States,  9  Wheat.,  651.    The  cases  are  numerous  to  that  eflFect. 

§  1767.  Thi%  court  cannot  review  the  judgment  of  a  trial  court  on  a  motion  for 
a  new  trial. 

We  have  uniformly  held  that,  as  a  motion  for  new  trial  in  the  courts  of  the 
United  States  is  addressed  to  the  discretion  of  the  court  that  tried  the  cause, 
the  action  of  that  court  in  granting  or  refusing  to  grant  such  a  motion  cannot 
be  assigned  for  error  here.  Schuchardt  v.  Aliens,  1  Wall.,  359;  Insurance 
Company  v.  Barton,  13  id.,  603. 

Judgment  affirmed. 

EAILROAD  COMPANY  v.  VARNELL. 

(8  Otto,  479-485.     1878.) 

Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Owners  of  vessels  engaged  in  carrying  passengers  as- 
sume obligations  somewhat  diflferent  from  those  whose  vehicles  or  vessels  are 
employed  as  common  carriers  of  merchandise.  Obligations  of  the  kind  in  the 
former  case  are  in  some  respect  less  extensive  and  more  qualified  than  in  the 
latter,  as  the  owners  gf  the  vehicle  or  vessel  carrying  passengers  are  not  in- 
surers of  the  lives  of  their  passengers,  nor  even  of  their  safety ;  but  in  most 
other  respects  the  obligations  assumed  are  equally  comprehensive,  and  perhaps 
even  more  stringent.  Common  carriers  of  merchandise,  in  the  absence  of  any 
legislative  regulation  prescribing  a  diflferent  rule,  are  insurers  of  the  goods  and 
are  liable  at  all  events  and  for  every  loss  or  damage,  unless  it  happened  by  the 
act  of  God  or  the  public  enemy,  or  the  fault  of  the  shipper,  or  by  some  other 
cause  or  accident  expressly  excepted  in  the  bill  of  lading,  and  without  fault  or 
negligence  on  the  part  of  the  carrier.  Propeller  Niagara  v.  Cordes  et  al.j  21 
How.,  23.  Carriers  of  passengers  even  in  street-cars  are  bound  to  a  higher 
degree  of  care,  skill  and  vigilance  in  the  preparation  and  management  of  their 
vehicles  of  conveyance  than  were  required  of  the  owners  of  the  stage-coaches, 
as  well  on  account  of  the  greater  number  transported  at  the  same  time  as  the 
constant  ingress  and  egress  of  the  persons  entering  or  leaving  the  car.  Travel- 
ers must  take  the  risk  necessarily  incident  to  the  mode  of  travel  which  they 
select;  but  those  risks  in  the  legal  sense  are  only  such  as  the  utmost  care,  skill 
and  caution  of  the  carrier  in  the  preparation  and  management  of  the  vehicle 
of  conveyance  is  unable  to  avert.     Pendleton  v.  Kinsley,  3  Cliff.,  420. 

Prepayment  of  the  usual  fare  having  been  made  by  the  plaintiflf,  he  entered 
the  car  of  the  defendants,  as  he  alleges,  for  a  passage  from  Washington  to 
Georgetown,  and  on  arriving  at  the  depot  of  the  latter  place,  and  when  being 
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in  the  act  of  getting  off  from  the  car,  was  thrown  from  the  same  upon  the 
ground  by  the  carelessness  and  negligence  of  the  defendants,  and  was  thereby 
^eatly  injured,  so  that  he  could  not  perform  the  usual  duties  of  his  employ- 
ment; that  in  consequence  of  the  injuries  so  received  he  was  compelled  to 
employ  a  physician  at  great  expense,  and  was  confined  to  the  house  for  a  long 
time,  during  which  he  suffered  great  pain  and  anguish.  Suitable  indemnity 
being  refused,  the  plaintiff  instituted  the  present  suit  to  recover  compensation 
for  the  alleged  injuries  and  the  consequent  expenses.  Service  was  made,  and 
the  defendants  appeared  and  pleaded  the  general  issue,  which  was  subsequently 
joined  by  the  plaintiff.  The  preliminary  proceedings  being  closed,  the  parties 
went  to  trial,  and  the  verdict  and  judgment  were  for  the  plaintiff  in  the  sum  of 
$4,000,  with  costs  of  suit.  Exceptions  were  filed  by  the  defendants,  and  they 
sued  out  the  present  writ  of  error,  and  removed  the  cause  into  this  court  for 
re-examination.  Since  the  case  was  entered  here,  the  defendants  have  assigned 
for  error  the  following  causes,  for  which  they  claim  that  the  judgment  should 
be  reversed:  1.  That  the  instructions  of  the  court  set  forth  in  the  first  three 
exceptions  are  erroneous  as  to  the  supposed  contributory  negligence  of  the 
plaintiflF.  2.  That  the  court  erred  in  the  instruction  given  to  the  jury  as  to  the 
measure  of  damages.  3.  That  the  court  erred  in  refusing  the  two  prayers  for 
instruction  presented  by  the  defendants,  and  in  the  instructions  given  in  lieu  of 
those  prayers.  4.  That  the  instructions  given  by  the  court  to  the  jury  were 
incoherent,  contradictory  and  incomprehensible,  and  must  necessarily  have 
confused  and  misled  the  jury  to  the  disadvantage  of  the  defendants. 

Evidence  was  introduced  by  the  plaintiff  tending  to  show  that  he,  on  the  day 
and  at  the  place  alleged  in  the  declaration,  entered  one  of  the  cars  of  the  defend- 
ants, and  that  he,  having  first  paid  his  fare  to  the  conductor,  rode  in  the  car  to 
the  terminus  of  the  route  in  Georgetown,  at  the  intersection  of  High  and 
Bridge  streets ;  that  the  car  was  then  stopped  at  the  usual  place  for  passengers 
to  leave  and  pass  out ;  that  several  passengers  had  got  off  from  the  car,  and 
that  plaintiff  started  for  that  purpose,  and  having  passed  out  of  the  rear  end 
had  stepped  on  the  lower  step  of  the  car,  and  was  about  stepping  to  the  ground 
when  the  car  was  suddenly  started  with  a  jerk,  which  threw  him  to  the  ground, 
his  left  hip  striking  the  paved  street,  and  that  the  thigh  bone  of  his  hip  at  the 
socket  was  dislocated  and  fractured  by  the  fall;  that  the  plaintiff  was  carried 
to  his  home,  where  he  was  confined  to  his  bed  for  several  weeks,  and  that  he 
has  ever  since  been  compelled  to  walk  with  a  cane,  and  has  been  unable  to  per- 
form any  labor,  and  that  the  injured  leg  is  considerably  shorter  than  the  other; 
that  he  was  sixty-four  years  of  age  at  the  time  of  the  accident,  and  that  up  to 
that  time  he  had  always  been  healthy. 

Witnesses  were  examined  by  the  defendants,  and  they  gave  evidence  tending 
to  show  that  the  plaintiff,  just  before  the  accident,  was  standing  upon  the  rear 
platform  of  the  car,  and  that  he  jumped  from  the  car  before  it  stopped,  and 
that  in  jumping  from  the  car  he  fell  and  was  injured ;  that  at  the  time  of  the 
accident  the  car  had  almost  reached  its  usual  stopping-place,  and  that  the 
plaintiff,  if  he  had  waited  a  short  time,  could  have  alighted  from  the  car  in 
safety.  Rebutting  evidence  contradicting  that  given  by  the  defendants  was 
also  introduced  by  the  plaintiff,  and  the  bill  of  exceptions  shows  that  in  cross- 
examining  one  of  the  defendants'  witnesses  he  laid  the  foundation  to  admit 
proof  that  the  witness  had  made  contradictory  statements  out  of  court.  Proof 
to  that  effect  was  subsequently  offered  by  the  plaintiff;  and  in  examining  the 

witness  called  for  that  purpose  the  questions  put  were  leading  in  form,  to  which 
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the  defendants  objected  on  that  account,  but  the  court  overruled  the  objections, 
and  having  admitted  the  answers  the  defendants  excepted.  Three  or  four 
exceptions  of  the  kind  were  taken ;  but  inasmuch  as  the  rulings  of  the  court 
are  not  assigned  for  error,  it  will  be  suiBcient  to  say  upon  the  subject,  that,  if 
they  had  been  assigned  as  error,  it  could  not  have  benefited  the  defendants. 
More  diflSculty  arises  in  disposing  of  the  exceptions  to  the  charge  of  the  court, 
for  two  principal  reasons:  1.  Because  the  instructions  are  so  framed  as  to 
render  it  somewhat  uncertain  what  the  principle  of  law  is  that  the  presiding 
justice  gave,  or  intended  to  give,  to  the  jury.  2.  Because  the  exceptions  are 
so  general  and  indefinite  that  it  is  impossible  to  determine  with  certainty  to 
what  part  of  anyone  of  the  instructions  any  one  of  the  exceptions  refers. 
Three  exceptions  are  embraced  in  the  first  assignment  of  error,  and  the  com- 
plaint is  that  the  court  erred  in  failing  to  give  the  defendants  the  full  benefit  of 
their  evidence  as  to  the  contributory  negligence  of  the  plaintiff.  Turning  to 
the  record,  it  appears  that  the  first  exception  to  the  charge  of  the  court  is  ad- 
dressed to  nearly  a  page  of  the  remarks  of  the  presiding  justice,  with  nothing 
to  aid  the  inquirer  in  determining  what  the  complaint  is,  beyond  what  may  be 
derived  from  the  exception,  which  is  in  the  following  words:  "To  which  in- 
struction the  counsel  for  the  defendants  then  and  there  excepted." 
§  1 768«  Eeceptions  to  the  charge  of  the  court  must  he  specifiG, 
Much  less  difficulty  would  arise  if  the  assignment  of  error  contained  any 
designation  of  the  precise  matter  of  complaint,  but  nothing  of  the  kind  can 
be  obtained  from  that  source.  Certain  portions  of  those  remarks  appear  to  be 
unobjectionable ;  as,  for  example,  the  judge  told  the  jury  that  they  must  first 
determine  whether  the  plaintiff  was  a  passenger  on  the  railroad  of  the  defend- 
ants, and  he  called  their  attention  to  the  testimony  of  the  conductor,  that  the 
plaintiff  was  not  in  the  car  in  which  it  seems  he  claimed  that  he  had  been  rid- 
ing just  before  he  received  the  injury.  Comments  were  made  upon  the  testi- 
mony bearing  upon  that  point,  and  the  judge  next  stated  to  the  jury  to  the 
effect  that  they  must  then  determine  from  the  evidence  whether  he  fell  off  or 
got  off,  and  was  hurt  in  getting  off,  remarking  that  probably  there  was  no  dis- 
pute that  he  got  hurt  in  falling  from  the  car,  but  that  the  question  was  whether 
he,  the  plaintiff,  was  in  fault,  or  whether  the  driver  or  conductor  of  the  car 
caused  the  injury ;  adding  that  if  it  was  the  fault  of  the  conductor,  the  com- 
pany was  responsible.  If  you  come  to  the  conclusion,  said  the  judge,-  that  the 
plaintiff  acted  in  a  neglectful  manner  in  getting  off  from  the  car,  or  that  he 
was  in  fault,  he  cannot  recover;  but  if  you  come  to  the  conclusion  that  it  was 
the  fault  of  the  driver  in  starting  too  soon,  or  in  not  properly  observing  that  the 
plaintiff  was  about  to  get  off,  and  that  the  accident  occurred  in  consequence  of 
the  too  sudden  starting  of  the  car,  the  company  is  liable,  if  it  was  the  fault  of 
the  driver  or  conductor. 

Inaccurate  language  and,  in  some  instances,  incomplete  sentences  were  em- 
ployed by  the  judge;  but  the  court  is  not  able  to  see  that  any  error  of  law  was 
committed,  or  that  the  errors  of  language  committed  were  of  such  a  character 
as  to  warrant  the  conclusion  that  the  jury  were  misled  in  respect  to  the  legal 
rights  of  the  parties;  nor  is  the  court  here  able  to  see  that  any  remarks  of  the 
judge  were  of  a  character  to  withdraw  any  of  the  evidence  from  the  proper 
consideration  of  the  jury.  Instead  of  that,  he  submitted  it  all  to  their  deter- 
mination, and  then  remarked  that  if  they  found  that  the  injury  received  by  the 

plaintiff  was  by  the  neglect  of  the  railroad^  then  it  would  be  their  duty  to 
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ascertain  the  extent  of  the  injury  from  the  evidence,  to  which  no  objection  can 
properly  be  made.  Reference  was  then  made  to  the  evidence,  and  comments 
of  a  general  character  followed;  and  at  the  close  of  the  judge's  remarks  upon 
that  subject  is  another  exception,  in  the  words  following:  "  To  which  instruc- 
tion the  counsel  for  the  defendants  then  and  there  excepted."  Discussion  of 
that  exception  may  well  be  omitted,  as  the  remarks  made  in  respect  to  the  pre- 
ceding exception  are  believed  to  be  sufficient  to  show  that  it  is  not  sufficiently 
explicit,  and  that  it  must  be  overruled.  Expert  witnesses  were  called  and  ex- 
amined in  the  case,  and  the  third  exception  has  respect  to  the  remarks  of  the 
judge  upon  that  subject.  Neither  the  exception  nor  the  assignment  of  error 
designates  any  particular  remark  of  the  judge  as  erroneous,  and,  in  view  of  the 
fact  that  tlTe  exception  is  addressed  to  the  entire  remarks  as  an  instruction,  the 
court  is  of  the  opinion  that  it  requires  no  further  examination. 

Extended  remarks  were  made  by  the  judge  upon  the  subject  of  damages,  in 
case  the  jury  came  to  the  conclusion  that  the  plaintiff  was  entitled  to  recover, 
to  which  two  exceptions  are  appended,  to  the  effect  that  the  defendants  then 
and  there  excepted  to  the  remarks  which  preceded  the  note  of  exception.  Ex- 
ceptions put  in  that  general  form  are  certainly  not  entitled  to  favor;  but  it  is 
proper  to  remark  that  those  under  consideration  stand  in  a  worse  condition 
than  those  previously  examined,  for  the  reason  that  the  attention  of  the  judge 
after  the  charge  was  concluded  was  directed  to  many  passages  in  his  remarks 
as  objectionable,  every  one  of  which  the  judge  either  corrected  as  requested, 
or,  where  the  suggestion  of  error  was  in  respect  to  the  testimony,  he  referred 
the  question  to  the  recollection  of  the  jury.  Such  corrections  must,  of  course, 
be  considered  in  connection  with  the  antecedent  remarks  of  the  judge;  and 
when  that  part  of  the  charge  is  viewed  in  that  light,  the  court  is  of  the  opin- 
ion that  the  exceptions  must  be  overruled. 

Two  prayers  for  instruction  were  presented  by  the  defendants:  1.  That  the 
court  should  instruct  the  jury  that  the  plaintiff  is  not  entitled  to  recover  any- 
thing for  the  services  of  the  physicians  or  other  expenses,  and  there  was  no 
testimony  to  show  the  amount  of  money,  if  any,  he  had  paid  on  that  account. 
2.  That  the  court  should  instruct  the  jury  that  in  estimating  the  damages  of 
the  plaintiff  they  must  take  into  consideration  his  advanced  age  as  lessening 
his  capacity  for  earning  money.  Responsive  to  the  first  request,  the  judge  re- 
marked to  the  jury  that  there  being  no  evidence  on  the  subject  of  the  specific 
amount  of  the  physician's  bill,  "  you  will  not  take  that  into  consideration, 
unless  there  is  doubt,"  evidently  leaving  the  sentence  incomplete ;  but  his  at- 
tention was  not  called  to  the  omission,  and  the  court  here  is  of  the  opinion  that 
the  defendants  have  no  cause  to  complain  of  that  part  of  the  charge  as  an  error 
at  law.  Both  requests  were  refused,  and  in  response  to  the  second  the  judge  re- 
marked to  the  effect  that  the  jury,  acting  reasonably,  must  ascertain  the  proper 
amount  of  the  damages ;  that  if  they  found  damages,  they  must  be  reasonable, 
as  they  could  not  tell  whether  a  man  would  live  one,  two,  or  five  years. 
Probably  no  one  will  think  that  these  remarks  of  the  judge  were  very  instruct- 
ive to  the  jury ;  but  it  is  not  possible  to  hold  that  they  show  any  legal  error 
for  which  the  judgment  should  be  reversed. 

Where  the  charge  of  the  judge  to  the  jury  is  of  a  character  to  mislead  the 
jury,  the  error  is  one  of  law,  and  may  be  corrected  in  an  appellate  court ;  but 
in  every  such  case  the  part  of  the  charge  to  which  the  exception  is  addressed 
ought  to  be  distinctly  pointed  out.    Unless  that  be  done,  the  exception  cannot 
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be  sustained  as  a  ground  for  reversing  the  judgment,  as  that  can  only  be  done 
for  error  of  law.  For  these  reasons,  the  court  is  of  the  opinion  that  there  is  no 
-error  in  the  record. 

Judgment  affirmed. 

§  1769.  Mnst  except  at  the  time. —  A  party  complaining  of  errors  in  a  lower  court  must 
«how  that  he  excepted  at  the  time.  Garvey  v.  Schollkopf,*  McCahon,  179;  Brown  i\  App,* 
McCahon,  174;  Locke  v.  United  States,  2  CUflf.,  583.     See  §  1909. 

§  1770.  Must  be  taken  in  the  court  below. —  No  objection  will  be  considered  which  was 
not  taken  in  the  court  below.  MorriU  v.  Jones,  16  Otto,  467;  Walker  v,  Sauvinet,  2  Otto,  93; 
Badger  v.  Raulett,  16  Otto,  259;  12  Otto,  574.  No  exception  oan  be  taken  in  the  supreme 
court  which  was  not  moved  below,  or  which  does  not  appear  in  some  way  on  the  record  below. 
BaAow  V,  Reab,  9  How.,  870.     See  §§  1749-1752. 

g  1771.  Where  nothing  appears  on  the  record  to  show  that  exceptions  were  taken,  the  ap- 
pellate court  will  presume  that  the  judgment  is  correct.    Searcy  v.  Hogan,*  Hemp.,  20. 

§  177Ji.  Where  there  are  no  exceptions  in  the  record,  the  supreme  court  will  not  decide  the 
case  by  reference  to  exceptions  found  in  another  case,  even  by  consent  of  parties.  Bradstreet 
v.  Potter,*  16  Pet.,  817. 

§  1773.  An  exception  which,  during  the  progress  of  the  trial,  becomes  wholly  immaterial, 
cannot  be  assigned  for  error.  Philadelphia,  Wilmington,  etc.,  R'y  Co.  v.  Howard,  13  How., 
332. 

§  1774.  Where  upon  a  writ  of  error  to  a  district  court  the  record  presents  a  large  number 
of  exceptions,  most  of  them  worthless,  and  a  few  exceptions  can  be  selected  on  which  the 
merits  of  the  case  depend,  only  these  points  will  be  considered,  and  errors  in  the  other  ex- 
ceptions will  be  disregarded.     Randon  v.  Toby,  11  How.,  517. 

§  1775.  On  a  libel  to  recover  for  repairs  on  a  vessel,  it  was  held  that  the  point  could  not  be 
taken  for  the  first  time  on  appeal  that  the  repairs  were  made  on  the  vessel  in  her  home  port, 
and  therefore  did  not  create  a  maritime  lien.  Mefigher  v.  The  Steamboat  Lizzie,*  2  Woods, 
243. 

§  1776.  On  a  vn-it  of  error  from  the  circuit  to  a  district  court  in  a  criminal  case  under  the 
act  of  March  8,  1879,  only  the  decisions  of  the  district  court  which  are  excepted  to  in  that 
<x>urt  can  be  reviewed.    Brand  v.  United  States,  18  Blatch.,  339;  S.  C,  4  Fed.  R.,  398. 

§  1777.  Though  it  is  a  general  rule  that  the  supreme  court  will  not  consider  objections  not 
taken  in  the  court  below,  yet  where  the  record  shows  a  combination  of  errors  of  such  gravity 
and  importance  as  to  justify  it,  such  errors  will 'be  considered  and  the  decree  reversed. 
Washington  Railroad  v.  Brad  leys,  10  Wall.,  303. 

§  1778.  Exceptions  are  necessary  only  when  the  alleged  error  could  not  otherwise  be  made 
to  appear  upon  the  record ;  an  order  reviving  a  suit  may  therefore  be  reviewed  by  the  supreme 
court,  though  the  plaintiffs  in  error  failed  to  appear  in  the  circuit  court  and  to  object  to  the 
action  of  the  court  in  making  such  order.     Macker  t7.  Thomas,  7  Wheat..  532. 

j^  1779.  Where  the  whole  record  is  before  the  appellate  court,  any  exception  appearing  on  it 
can  be  taken  by  counsel  which  could  have  been  taken  below.     Garland  v.  Davis,  4  How.,  143. 

§  1780.  In  an  action  upon  on  assessment  under  the  revenue  laws,  the  supreme  court  will 
not  consider  the  objection  tliat  the  assessment  is  too  indefinite  and  uncertain  if  taken  there  for 
the  first  time.     Bergdall  v.  Pollock,  5  Otto,  838. 

§  1781.  Finding. —  An  objection  that  the  court  did  not  separate  its  findings  of  fact  from 
its  conclusions  of  law  cannot  be  made  for  tfte  first  time  in  the  supreme  court.  Clark  v,  Fred- 
ericks,* 15  Otto,  4. 

§  1782.  AILsnomer. —  An  objection  based  upon  a  misnomer  of  one  of  the  parties  comes  too 
late  in  the  appellate  court.     Breedlove  v.  Nicolet,  7  Pet.,  431. 

§  1783.  Verdict. —  An  objection  that  the  jury  failed  to  respond  separately  to  the  distinct  is- 
sues presented  by  the  pleadings,  which  was  not  taken  on  the  trial  nor  prominently  presented 
upon  the  record  of  the  court  below,  but  which  was  sprung  upon  the  opposite  parly  after  an 
apparent  waiver  thereof,  can  claim  no  favor  in  the  supreme  court,  and  will  be  entertained 
only  on  the  strictest  requirements  of  the  law.  The  verdict  in  this  case  substantially  deter- 
mining the  issues,  the  objection  is  a  merely  technical  one,  and  is  cured  by  the  statute  of  jeo- 
fails, and  the  objection  will  not  be  considered.     Roach  v.  Hullings,  16  Pet.,  821. 

g  1784.  A  party  not  excepting  to  a  verdict  in  the  court  below  cfinnot  question  it  in  the  ap- 
pellate court.    Campbell  V.  Strong,  Hemp.,  207. 

g  17^5.  A  judgment  in  the  district  court,  which  is  insufficient  for  the  reason  that  not  all 
the  material  facts  were  disposed  of  by  the  verdict,  will  be  reversed  by  the  territorial  supreme 
<x>urt  though  the  objection  is  made  for  the  first  time  in  that  court.  Hall  v.  Van  Eps,*  1  Dak. 
T.,  228.    (Cited  and  approved,  Dole  v.  Burleigh,  1  Dak.  T.,  234.) 
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§  1786.  Limitations. —  Where  the  defendant  sets  up  exceptions  setting  forth  the  statute  of 
limitations,  and  also  the  pendency  of  another  suit,  and  at  the  same  time  answers  and  goes  to 
trial  on  the  merits,  the  exceptions  must  he  held  by  the  appellate  court  to  have  been  waived 
by  thus  going  to  trial.    Kittredge  v.  Race,  2  Otto,  121. 

§  1787.  The  question  whether  the  statute  of  limitations  bars  a  cause  of  action  cannot  be 
raised  for  the  first  time  in  the  appellate  court;  and  this  though  the  petition  in  the  court  below 
might  have  been  demurred  to  for  the  reason  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.     Upton  v.  McLaughlin,  15  Otto,  644. 

§  1 788.  Where  the  statute  of  limitations  is  pleaded  as  a  bar  in  a  suit  in  equity,  an  excep- 
tion thereto  must  appear  in  the  bill,  or  in  a  reply,  or  by  an  amendment  to  the  bill,  and  if  it  is 
not  so  pleaded  the  supreme  court,  upon  an  appeal  from  the  decroe,  will  not  consider  the  evi- 
dence introduced  to  show  such  exception.     Piatt  v.  Vattier,  9  Pet.,  415. 

§  178v).  Plea(|ings. —  The  objectiou  in  a  collision  case  that  the  libel  is  too  general  ij^  its 
terms,  and  is  defective  because  not  stating  the  particular  acts  of  negligence  and  misconduct  on 
the  part  of  the  vessel  alleged  to  be  in  fault,  cannot  be  taken  for  the  first  time  in  the  supreme 
court.  An  omission  in  admiralty  to  state  facts  which  prove  to  be  material,  and  which  can- 
not have  surprised  the  claimant,  will  work  no  injury  to  the  libelant  where  no  design  to  in- 
jure by  such  omission  is  shown.     The  Quickstep,  9  Wall.,  670. 

§  1790.  Where  in  an  admiralty  suit  exceptions  were  taken  to  the  form  of  the  libel  in  the 
district  court,  but  the  appeals  to  the  circuit  court  and  from  the  circuit  court  to  the  supreme 
court  are  silent  as  to  such  exceptions  and  contain  no  reference  to  them,  either  expressly  or 
by  implication,  and'  they  were  not  considered  by  the  circuit  court,  they  must  be  considered 
as  waived.  For  the  supreme  court  to  consider  them  would  be  an  exercise  of  appellate  power 
over  the  decision  of  the  district  court.     The  Vaughn  an^  Telegraph,  14  Wall.,  265. 

§  1 791.  Though  the  answer  of  the  claimant  in  a  case  in  admiralty  is  not  full,  clear,  explicit 
and  distinct  as  to  each  article  and  allegation  of  the  libel,  yet  where  such  objection  was  not 
taken  in  the  court  below,  and  was  not  noticed  upon  the  argument,  the  supreme  court  will 
still  decide  the  case  upon  the  merits.    Commander-in-Chief,  1  Wall.,  48. 

§  1792.  The  petition  in  a  case  demanded  interest  on  the  claim  set  forth  at  the  rate  of  eight 
per  cent.,  and  the  defense  of  usury  was  not  set  up  by  the  defendant.  No  exception  being 
taken  to  the  decision  of  the  court,  the  judgment  of  the  court  must  be  taken  by  the  supreme 
court  to  be  correct.     Newell  v.  Nixon,  4  Wall.,  583. 

§  1793.  The  objections  that  no  leave  was  given  to  file  an  amended  bUl  in  an  equity  case, 
and  that  there  was  no  replication  in  a  case,  cannot  be  taken  for  tlie  first  time  in  the  supreme 
court.  If  not  made  in  the  court  below  they  are  waived,  and  they  are  besides  within  the 
statute  of  jeofails.     Clements  v.  Moore,  6  Wall.,  810. 

§  1794.  The  declai*ation  in  an  action  by  an  alien  contained  no  allegation  that  the  defend- 
ant was  a  citizen  of  one  of  the  United  States,  but  the  plaintiff  inserted  such  allegation  in  a 
joinder  in  demurrer.  After  several  years*  litigation,  no  objection  having  been  made  on  ac- 
count of  the  want  of  such  an  allegation  in  the  declaration,  the  supreme  court  refused  to  dis- 
miss a  writ  of  error  brought  to  review  the  judgment  of  the  court  below,  on  the  ground  that 
under  the  circumstances  the  objection  was  waived.    Bradstreet  v.  Thomas,  12  Pet.,  62. 

§  1 795.  It  is  too  late  to  allege  as  error  in  the  supreme  court  a  fault  in  the  declaration  which 
ought  to  have  prevented  the  rendition  of  the  judgment  in  the  court  below.  Slacum  v. 
Pomery,  6  Cr.,  226. 

§  1796.  An  objection  that  there  is  no  replication  to  the  answer  in  a  suit  in  equity  cannot 
be  taken  for  the  first  time  in  the  supreme  court  where  the  record  shows  that  proofs  were 
taken.  The  court  in  such  a  case  will  presume  that  the  case  was  considered  on  the  proofs, 
and  not  on  the  bill  and  answer,  and  that  consequently  the  informality  of  the  lack  of  an  an- 
swer was  waived.     Fretz  v.  Stover,  22  Wall.,  203. 

§  1 797.  Form  of  the  decree.—  Exceptions  to  the  form  of  the  decree  in  a  salvage  case  must 
be  made  in  the  district  court  if  the  objector  intends  to  rely  on  the  same.  The  Blackwall,  10 
Wall.,  18. 

§  1798.  Variance. —  An  objection  to  a  variance  between  the  pleadings  and  the  proof  cannot 
avail  the  opposite  party  as  an  error  in  the  supreme  court,  if  not  taken  in  the  court  below  at 
the  time  the  testimony  was  given.  It  is  too  late  to  wait  till  instructions  to  the  jury  are  re- 
quested.   Roberts  v.  Graham,  6  Wall.,  581. 

§  1799.  An  objection  that  there  is  a  fatal  variance  between  the  facts  found  by  the  court 
and  those  stated  in  the  plaintifTs.  petition  will  not  be  considered  by  the  supreme  court  where 
no  objection  was  taken  to  the  admission  of  testimony  on  the  trial  or  at  the  time  of  the  an- 
nouncement of  the  findings  and  judgment  of  the  court  below.  Railroad  Company  v.  Lind- 
say, 4  Wall.,  656. 

§  1800.  An  exception  to  the  judgment  of  a  circuit  court  on  the  ground  of  a  variance  be- 
tween the  pleadings  and  the  proof  will  be  disregarded  when  it  is  not  alleged  that  the  findings 
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were  not  according  to  the  proofs,  nor  that  the  judgment  is  not  according  to  law  and  justice 
as  the  case  is  presented.     Railroad  Company  v.  Lindsay,  4  Wall.,  656. 

§  1801.  A  variance  not  excepted  to  in  the  circuit  court  for  the  District  of  Columbia  cannot 
be  considered  by  the  supreme  court  upon  a  writ  of  error  to  that  court.  Gorman  v,  Lennox, 
15  Pet,  117. 

§  1802.  Amendments. —  Where  no  objection  has  been  taken  in  the  court  below  to  the  al- 
lowance of  an  amendment,  the  supreme  court  must  presume  that  it  was  waived.  Chirac  v. 
Remicker,  11  Wheat.,  802. 

§  1803.  New  trial. —  Exceptions  to  the  refusal  of  the  lower  court  to  grant  a  new  trial  can- 
not be  considered  by  the  supreme  court  on  a  writ  of  error.    Brown  v.  Clarke,  4  How.,  15. 

S  1804.  When  a  party  wishes  the  action  of  the  lower  territorial  court  reviewed  upon  a 
writ  of  error,  for  the  refusing  or  granting  of  a  new  trial,  the  admission  or  rejection  of  evi- 
dence, or  for  refusing  to  give  instructions  prayed  for,  or  to  the  charge  of  the  court,  he  must 
except  or  object,  as  the  case  may  be,  at  the  time,  and  have  the  same  noted  ^by  the  judge,  or 
else  they  will  not  be  regarded  by  the  supreme  court.  Blumberg  v,  McNear,*  1  Wash.  Ty., 
162. 

§  1 805.  Form  of  action. —  An  objection  that  the  plaintiff  has  made  a  mistake  in  the  form 
of  his  action,  which  was  not  taken  in  the  lower  court,  cannot  be  made  for  the  first  time  in 
the  supreme  court ;  and  though  it  clearly  appear  that  an  improper  form  was  chosen,  still  the 
judgment,  if  other  valid  objections  do  not  exist,  must  be  affirmed.  Marine  Bank  v,  Fulton 
Bank,  2  Wall.,  25S. 

§  1806.  Feigned  issne. —  Where  in  a  circuit  court  a  feigned  issue  was  awarded  in  an  equity 
case,  and  on  the  return  of  the  issue  to  the  court  in  equity  no  exceptions  were  taken  to 
the  verdict  or  to  the  ruling  of  the  court,  no  exceptions  thereto  can  be  considered  by  the  su- 
preme court  on  appeal  from  the  decree.  In  such  a  case  only  the  opinions  of  the  court 
sitting  in  chancery  can  be  reviewed.  All  points  arising  on  the  trial  of  the  issue  must  be  re- 
viewed by  the  court  ordering  the  issue,  before  they  can  be  reviewed  by  the  appellate  court. 
McLaughlin  v.  Bank  of  Potomac,  6  How.,  227.     See  §  1748. 

§  1807.  Witness. —  Where  a  witness  releases  his  interest  to  make  himself  a  competent  wit- 
ness, and  no  objection  is  taken  at  the  time  to  the  execution  of  the  release,  it  is  too  late  to  object 
to  it  in  the  appellate  court.    Downey  v.  Hicks,  14  How.,  247. 

§  1 808.  Land  claim,  fraud. —  In  the  case  of  a  suit  against  the  United  States  on  a  land  claim 
founded  on  a  Mexican  grant,  a  suggestion  of  fraud  not  made  either  before  the  board  of  land 
commissioners  or  the  district  court  will  not  be  heard  for  the  first  time  in  the  supreme  court. 
United  States  v.  Larkin,  18  How.,  561. 

§  1809.  Jurisdiction. —  It  is  not  necessary  that  the  question  of  jurisdiction  be  made  the  sub- 
ject of  an  exception,  if  it  is  patent  on  the  face  of  the  record.  Piquignot  v.  Pennsylvania  R'y 
Co.,  16  How.,  105. 

§  1810.  Whei*e  an  assignee  in  bankruptcy  goes  into  a  state  court  and  submits  to  its  juris- 
diction without  objection,  either  in  the  inferior  court  or  in  the  supreme  court  of  the  state, 
the  objection  that  the  state  court  had  no  jurisdiction  cannot  be  considered  by  the  supreme 
court  of  the  United  States.     Mays  v.  Fritton,  20  Wall.,  418. 

§  1811.  And  where  he  voluntarily  submits  himself  and  his  rights  to  the  jurisdiction  of  the 
state  court  without  objection,  and  without  an  effort  to  remove  the  cause  to  the  federal 
courts,  it  is  too  late  on  writ  of  error  to  object  to  the  power  of  the  state  court  to  act  in  the 
premises.    Scott  v.  B:elly.  22  Wall.,  59.  • 

§  18125.  The  objection  that  the  district  court  has  no  jurisdiction  in  proceedings  in  case  of  a 
seizure  under  the  laws  of  impost,  navigation  and  trade,  may  be  taken  for  the  first  time  in  the 
circuit  court  on  appeal.     The  Fideliter,  1  Abb.,  578. 

§  1813.  When  a  case  has  been  before  the  supreme  court  on  a  writ  of  error,  and  has  been 
disposed  of  on  the  merits,  and  the  mandate  of  the  court  requires  only  the  execution  of  its 
decree  by  the  court  below,  it  is  then  too  late  to  question  the  jurisdiction  of  the  lower  court. 
Skillem  v.  May,  6  Cr.,  268. 

§  1814.  On  appeal  from  a  circuit  court  in  an  equity  case,  if  an  alleged  defect  of  jurisdiction 
is  not  taken  advantage  of  by  plea  or  answer,  it  cannot  be  raised  in  the  supreme  court  for  the 
first  time,  unless  apparent  on  the  face  of  the  bill.     Wylie  v,  Coxe,  15  How.,  420. 

g  1815.  Void  devise. — It  seems  that  the  objection  that  a  devise  is  void,  because  of  the 
alienage  of  the  devisee,  cannot  be  made  for  the  first  time  in  the  supreme  court,  though  the 
judgment  of  the  court  below  discloses  the  fact  that  the  party  is  an  alien.  Scholey  v,  Rew, 
28  Wall.,  850. 

§  1816.  Waiyer. —  Exceptions  taken  in  a  trial  court  are  not  waived  by  a  motion  for  a  new 
trial.     United  States  r.  Dashiel,  4  Wall.,  185. 

§  1817.  Where  a  case  has  been  sent  from  the  circuit  to  the  supreme  court,  and  the  defend- 
ant in  erj^or  appears  in  the  latter  court,  and  the  judgment  is  reversed  and  remanded  to  the 
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circuit  court,  it  is  then  too  late  for  the  defendant  in  error  to  object  that  there  was  no  writ  of 
error  from  the  circuit  court,  and  that  consequently  the  proceedings  there  were  of  no  effect, 
and  that  the  judgment  of  the  circuit  court  is  in  full  force  and  effect,  and  unreversed.  Evana 
V,  Eaton,  8  Wash.,  448. 

§  1818.  Where  a  case  is  improperly  removed  from  the  district  court  by  certiorarij  and 
without  objection  the  defendant  enters  his  appearance  in  the  circuit  court,  and  a  trial'is  there 
had,  he  cannot  after  verdict  object  that  the  cause  was  improperly  removed;  and  the  supreme 
oourt  on  a  writ  of  error  to  the  circuit  court  will  consider  the  action  as  originally  brought  in 
the  circuit  court  by  consent.     Patterson  v.  United  States,  2  Wheat.,  228. 

§  1819.  The  objection  in  admiralty  proceedings,  that  only  one  surety  signed  the  stipulation 
to  stay  execution  on  appeal,  is  waived  by  allowing  a  term  at  which  it  might  have  been  made 
to  intervene.  Irregularities  of  proceeding  known  to  the  party  concerned  must  be  objected 
to  at  the  first  legal  opportunity  in  court,  after  the  time  of  its  occurrence.  The  Infanta,  Abb. 
Adm.,  329. 

§  1820.  A  claim  in  reconvention  in  an  answer  under  the  Louisiana  practice  does  not  waive 
an  exception  previously  taken  to  the  jurisdiction  of  the  court.    Peale  v.  Phipps,  14  How.,  376. 

§  1821.  Where  a  bill  in  equity  is  founded  on  the  fact  of  the  loss  of  a  deed,  and  no  affidavit 
ill  annexed  to  the  bill  to  that  effect,  and  no  demurrer  is  interposed,  but  an  answer  is  filed  and 
the  parties  go  to  trial  on  the  issue,  the  objection  that  such  affidavit  is  wanting  is  waived,  and 
furnishes  no  sufficient  cause  for  the  reversal  of  the  decree  on  appeal.  Findlay  v.  Hinde,  1 
Pet.,  244. 

§  1822.  Pending  a  motion  for  a  new  trial  in  the  circuit  court,  an  execution  was  issued  to 
collect  that  part  of  the  judgment  which  was  admitted  to  be  proper,  without  prejudice  to  the 
plaintiffs*  right  to  recover  the  balance.  No  objection  was  made  by  the  defendant  at  the  time, 
and  the  defendant  appears  to  have  sustained  no  injury  in  consequence.  On  the  new  trial 
which  was  granted,  the  controversy  was  limited  to  the  amount  claimed  in  excess  of  the 
amount  for  which  execution  was  issued,  which  the  order  stated  '*  was  admitted  by  the  de- 
fendant to  be  due  the  plaintiffs."  HeZd,  that  the  supreme  court  must  presume  that  the  execu- 
tion was  issued  with  the  assent  of  the  defendant.  Planters'  Bank  v.  Union  Bank,  16  Wall., 
408. 

§  1823.  Depositions. —  No  objection  to  the  admission  of  a  deposition  can  be  taken  in  the  su- 
preme court  on  appeal  which  was  not  taken  in  the  court  below;  and  especially  where  the  witness 
was  cross-examined  by  the  opposite  party,  which  was  in  itself  a  waiver  of  the  irregularity. 
Mechanics'  Bank  of  Alexandria  v.  Seton,  1  Pet.,  307;  Gaines  v.  Relf,  12  How.,  500. 

§  1824.  Before  the  trial  the  defendants  moved  to  suppress  a  deposition  of  the  plaintiff 
taken  de  bene  esse,  but  the  deposition  was  offered  and  read  on  the  trial  without  objection  on 
the  part  of  the  defendant.  Held,  that  it  must  be  presumed  that  the  objection  was  waived, 
and  the  supreme  court  will  not  entertain  an  objection  that  it  should  not  have  been  received. 
Ray  V.  Smith,  17  Wall.,  417. 

§  1 82.5.  The  objection  of  a  party  in  the  court  below  to  certain  depositions,  without  stating 
any  si)ecific  ground  of  objection,  is  vague  and  nugatory,  and  will  not  be  considered  by  the 
appellate  court.     Camden  v,  Doremus,  8  How.,  530. 

§  1826.  Parties. —  An  objection  that  a  particular  item  in  an  account  could  not  be  recov- 
ered on  account  of  the  non- joinder  of  a  party  cannot  be  made  for  the  first  time  in  the 
supreme  court.     Wheeler  v.  Sedgwick,*  4  Otto,  1. 

§  1827.  Objections  to  modes  of  procedure  in  the  court  below  cannot  be  urged  for  the  first 
time  in  the  supreme  court.  So  where  the  receiver  of  a  national  bank  appeared  in  a  suit  in  a 
state  court,  and  moved  to  discharge  an  attachment  and  to  abate  the  suit,  aud  no  question  was 
raised  as  to  his  right  so  to  appear,  it  was  held  that  such  objection  could  not  be  made  in  the 
supreme  court.     National  Bank  v,  Colby,  21  Wall.,  614. 

§  1828.  An  appellant  cannot  have  a  decree  reversed  because  other  parties  have  received 
allowances  of  the  same  kind  that  he  received,  all  the  parties  being  creditors  of  equal  degree, 
and  the  objection  being  raised  for  the  first  time  in  the  supreme  court.  Terry  v.  Abraham,  3 
Otto,  38.     See  the  case,  §§  1805-7. 

§  1829.  An  objection  for  want  of  parties  in  an  equity  suit  which  does  not  appear  on  the 
face  of  the  bill,  and  which  was  not  made  in  the  court  below,  cannot  be  made  for  the  first 
time  in  the  supreme  court  on  appeal.     Carey  v.  Brown,  2  Otto,  172. 

g  1830.  An  objection  to  the  misjoinder  of  parties  plaintiff  in  a  bill  in  equity,  which  no- 
where appears  upon  the  pleadings,  or  appears  to  have  been  urged  before  the  final  decree,  will 
not  be  considered  by  the  supreme  court  on  appeal.  The  objection  comes  too  late  to  be  of  any 
avail,  and  should  not  affect  the  cognizance  of  the  court  either  as  to  the  parties  or  as  to  the 
subject  matter.     Livingstone  v,  Woodworth,  15  How.,  556. 

§  1831.  On  an  appeal  in  an  admiralty  case  to  the  supreme  court,  an  objection  for  the  non- 
joinder of  parties  libelant  cannot  be  taken  for  the  first  time.     Commander-in-chief,  1  Wall.,  51. 
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§  1832.  The  objection  that  the  parties  to  an  amended  bill  should  have  been  made  parties  to 
a  supplemental  bill  in  the  same  action,  if  not  taken  below  will  not  be  considered  by  the  su- 
preme court  on  appeal.  To  hold  otherwise  would  be  for  the  supreme  court  to  exercise  origi- 
nal instead  of  appellate  jurisdiction.     McBurney  v.  Carson,  9  Otto,  569. 

§  1833,  Where  a  decree  confirming  a  survey  is  made  in  proceedings  in  the  district  court 
for  the  ^nfirmation  of  a  Mexican  grant,  and  a  party  is  allowed  by  the  district  court  to  inter- 
vene, and  for  the  purpose  of  testing  the  correctness  of  the  decree,  the  objection  cannot  be 
taken  for  the  first  time  in  the  supreme  court  on  appeal  that  such  intervener  has  not  sufficient 
title  to  enable  him  to  be  heard  to  object  to  the  survey.    Alviso  v.  United  States,  8  Wall.,  340. 

§  1 834.  Reference. —  The  fact  that  the  report  of  a  referee  did  not  find  facts  positively,  but 
only  inferentially,  cannot  be  €issigned  for  error  if  no  objection  was  made  in  the  court  below. 
Lumber  Company  v.  Buchtel,  11  Otto,  637. 

§  1835.  On  a  writ  of  error  from  the  circuit  to  the  district  court,  where  the  action  was  tried 
below  before  a  referee,  his  findings  of  fact  are  conclusive.  Only  his  findings  of  law  can  be 
questioned,  and  these  only  so  far  as  they  are  challenged  by  exceptions  properly  taken  aud 
filed  in  the  court  below.     Sicard  r.  Buffalo,  N.  Y.  &  Phila.  R'y  Co.,  15  Blatch.,  526. 

§  1836.  The  objection  that  only  two  of  the  three  referees  in  the  court  below  signed  the 
award  cannot  be  taken  for  the  first  time  in  the  supreme  court.  Newcomb  v.  Wood,  7 
Otto,  583. 

§  1837.  Commissioner  in  admiralty. —  Objections  to  the  allowance  and  report  of  a  com- 
missioner in  admiralty  cannot  be  made  for  the  first  time  in  the  circuit  court.  Han-is  v, 
Wheeler,*  8  Blatch.,  1. 

§  1838.  Objections  to  the  amount  of  damages  awarded  by  the  commissioner  in  an  admiralty 
case  will  not  be  entertained  by  the  supreme  court  upon  appeal  unless  notice  thereof  was  given 
in  the  court  below  by  proper  exceptions  to  the  commissioner's  report.  Parties  must  present 
their  objections  at  the  stage  of  the  litigation  where  errors,  if  any,  may  be  corrected  without 
inconvenience  and  unnecessary  expense ;  and  failing  to  do  so  without  just  excuse,  they  must 
be  understood  as  having  acquiesced  in  the  decision  of  the  court.     The  Vanderbilt,  6  Wall.,  230. 

§  1839.  It  is  not  necessary,  in  the  case  of  an  appeal  from  a  decree  in  admiralty  confirm- 
ing the  report  of  auditors,  to  take  exceptions  to  such  report,  if  the  errors  complained  of  appear 
on  its  face.     Himely  v.  Rose,  5  Cr.,  816. 

§  1 840.  If  exceptions  have  not  been  taken  to  the  report  of  auditors  in  admiralty  proceed- 
ings, only  those  errors  which  are  apparent  on  the  face  of  the  report  will  be  considered  on 
appeal  to  the  supreme  court  from  the  decree  affirming  the  report.     Himely  v.  Rose,  5  Cr.,  316.. 

§  1S41.  Exceptions  to  the  report  of  a  commissioner  in  an  admiralty  proceeding  will  not  be 
noticed  unless  they  are  sufficiently  definite,  and  are  accompanied  by  such  particulars  that  the 
supreme  court,  with  a  reasonable  examination  of  the  record,  can  pass  upon  their  sufficiency. 
For  example,  an  objection  that  the  commissioner  admitted  impropar  and  immaterial  evidence,, 
without  showing  what  such  evidence  was,  is  insufficient ;  so  also  that  there  was  not  sufficient 
evidence  to  justify  the  finding  when  the  evidence  is  not  reported ;  and  that  witnesses  who* 
were  incompetent  were  allowed  to  testify,  when  their  names  and  evidence  are  omitted  and 
the  reason  why  they  are  incompetent  is  not  set  forth.     Commander-in-chief,  1  Wall.,  50. 

§  1842.  Master's  report. — An  exception  to  a  master's  report  cannot  be  made  for  the  first 
time  in  the  supreme  court.  Hudgins  v,  Kemp,*  20  How.,  54;  West  v.  Smith,  8  How.,  410;. 
McMicken  v,  Perin,  18  How.,  510. 

§  1843.  On  appeal  from  the  decree  of  the  circuit  court  in  bankruptcy  proceedings,  excep- 
tions not  taken  below  to  the  report  of  the  master  will  not  be  considered  by  the  supreme  court.. 
Hudgins  v.  Kemp,  20  How.,  53;  S.  C,  id.,  55. 

§  1844.  The  error  of  a  master  in  chancery  in  stating  an  account  should  be  excepted  to  in 
the  court  below  before  the  confirmation  of  the  report,  and  if  not  so  excepted  to,  the  objection 
cannot  be  taken  for  the  first  time  in  the  supreme  court  on  appeaL  Kinsman  v,  Parkhurst,  18 
How.,  294. 

§  1845.  An  exception  to  the  ruling  of  a  master  in  chancery  should  always  be  taken  at  the 
time.  It  need  not  be  drawn  up  in  form,  but  notice  should  be  given  to  the  master,  and  it  is. 
his  duty  to  note  the  fact  of  the  exception  in  his  minutes.  Troy  Iron  &  Nail  Factory  v.  Cor- 
ning, 6  Blatch.,  831. 

§  1 846.  Where  a  master  in  chancery  admits  evidence,  and  reserves  the  objection  for  de- 
cision at  a  later  time,  and  then  neglects  to  pass  upon  the  objection,  or  decides  it  incorrectly, 
an  objection  should  be  taken  for  that  reason  at  the  time  of  the  service  of  the  draft  report. 
It  is  too  late  to  take  such  exceptions  at  the  final  report  Troy  Iron  &  Nail  Factory  v.  Cor- 
ning, 6  Blatch.,  832. 

§  1847.  Exceptions  to  the  report  of  a  master  in  chancery  should  not  be  framed  so  as  merely 
to  allege  error  in  general  terms,  but  should  be  sufficiently  definite  and  explicit  to  enable  the 
court  to  decide  upon  the  point  understandingly ;  and  the  party  excepting  should  require  the 
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master  to  state  the  evidence  that  furnishes  the  ground  of  the  exception,  and  if  this  is  not 
done  the  court  will  not  enter  into  an  examination  of  the  evidence  at  large  to  ascertain 
the  correctness  of  the  master^s  conclusion.     Greene  v.  Bishop,  1  Cliff.,  191. 

§  1 848.  In  a  suit  in  equity  in  the  circuit  court  the  matter  was  referred  to  a  master.  Ac- 
cording to  a  rule  of  the  court  each  party  had  a  certain  time  to  file  exceptions  thereto,  and  if 
exceptions  were  not  filed  the  report  was  to  be  held  conclusive.  No  exceptions  were^ed,  but 
the 'circuit  court  disallowed  a  part  of  the  master's  fiudings.  Held,  that  no  exceptions  being 
taken  to  the  master's  report,  it  is  binding  on  the  supreme  court  on  appeal  the  same  as  on  the 
court  below,  and  cannot  be  questioned.     Canal  Company  v.  Gordon,  6  Wall.,  568. 

§  1849.  Where,  in  pursuance  of  the  mandate  of  the  supreme  court,  the  circuit  court  re- 
fers a  case  to  a  master  to  take  an  account  of  rents  and  profits,  and  the  master  has  followed 
the  mandate  of  the  supreme  court  and  enforced  its  provisions,  no  objection  can  be  taken  on 
appeal  to  what  he  has  done  when  the  appeal  arises  on  exceptions  to  his  report.  New  Orleans 
u  Gaines,  15  Wall.,  629. 

§  1850.  Where  a  chancery  suit  involves  matters  of  account,  the  a<^;tion  of  a  master  should 
be  had  in  the  inferior  court,  and  the  items  admitted  or  rejected  should  be  stated,  so  that  ex- 
ceptions may  be  taken  to  the  particular  items  or  class  of  items,  and  such  a  case  should  be 
brought  before  the  supreme  couii;  on  the  rulings  of  the  court  on  these  exceptions.  Ran- 
som V.  Winn,  18  How.,  297. 

§  1851.  Where  the  report  of  the  commissioner  in  a  suit  in  equity  was  excepted  to  on  the 
ground  that  it  was  contrary  to  the  evidence,  "and  for  other  reasons  to  be  stated  more  partic- 
ularly at  the  hearing,"  and  the  record  shows  simply  that  the  exception  was  overruled,  the 
supreme  court  upon  appeal  will  not  presume  that  it  was  overruled  on  account  of  a  defect  or 
insufficiency  in  form,  but  that  it  was  overruled  on  the  merits  as  being  contrary  to  the  evi- 
dence.   Withers  v.  Withers.  8  Pet. ,  359. 

§  1852.  Instructions. —  Where  a  series  of  propositions  are  presented  to  the  court  as  a 
whole  as  instructions  to  the  jury,  and  the  court  refuses  them  as  a  whole,  and  an  exception  is 
taken  to  such  refusal,  the  judgment  will  not  be  reversed  if  one  of  the  propositions  was  erro- 
neous. Worthington  v.  Mason,  11  Otto,  149;  Beaver  v,  Taylor,  8  Otto,  54;  Rogers  v.  The 
Marshal,  1  Wall.,  654;  Harvey  v.  Tyler,  2  Wall.,  338.     See  g§  1754-1756. 

§  1853.  Exceptions  to  the  charge  of  the  court  should  not  be  general  to  the  whole  charge 
as  given,  but  special  to  each  of  the  points  excepted  to.  Under  the  peculiar  circumstances  of 
this  case,  however,  the  writ  of  error  was  not  dismissed,  but  the  case  was  considered  on  its 
merits.     Stinipspn  v.  West  Chester  R*y  Co.,  4  How.,  401. 

§  1854.  Where  no  exceptions  have  been  taken  to  the  instructions  given  to  the  jury  in  the 
court  below,  the  appellate  court  will  presume  that  the  law  was  correctly  stated.  Grove  v. 
Moses.*  1  Wash.  Ty.,  15. 

§  1855.  It  seems  that  appellate  courts  will  not  consider  exceptions  to  iDstructions  which 
were  not  taken  at  the  time  they  were  given,  or  at  least  before  the  verdict,  unless  time  has 
been  given  by  the  court.    Cheatham  v.  Wilber,*  1  Dak.  T.,  347, 

§  1856.  An  exception  to  such  portions  of  a  charge  as  are  variant  from  the  requests  made 
by  a  party,  not  pointing  out  the  variances,  cannot  be  sustained.  It  is  not  the  duty  of  a  judge 
of  the  circuit  court,  or  of  an  appellate  court,  to  analyze  and  compare  the  requests  and  the 
charge  to  discover  what  are  the  portions  thus  objected  to.  One  object  of  an  exception  is  to 
call  the  attention  of  the  circuit  judge  to  the  precise  point  as  to  which  it  is  supposed  he  has 
erred,  that  he  may  then  and  there  consider  it,  and  give  new  and  different  instructions  to  the 
jury,  if,  in  his  judgment,  it  would  be  proper  to  do  so.     Beaver  v.  Taylor,  3  Otto,  55. 

§  1857.  When  the  instructions  of  the  court  have  not  complied  wjth  the  prayers  of  either 
party,  they  are  to  be  considered  as  refused,  and  exceptions  will  lie  to  the  refusal  of  the  court 
to  give  instructions  requested  in  like  manner  as  to  instructions  actually  given.  Emerson  v. 
Hogg,  2  Blatch.,  7. 

§  1858.  Evidence. —  An  objection  to  the  admission  of  a  deed  in  evidence,  which  was  not 
taken  in  the  circuit  court,  will  not  be  reviewed  by  the  supreme  court  on  writ  of  error. 
Spriuger  v.  United  States,  12  Otto,  593.    See  §  1753. 

§  1859.  If  the  record  does  not  show  that  an  exception  was  taken  below  to  a  question  asked 
upon  the  trial,  an  exception  based  thereon  will  not  be  considered  by  the  supreme  couii;  upon 
a  writ  of  error.    Schuchardt  v.  Aliens,  1  Wall.,  367. 

§  1860.  Where  a  question  objected  to  was  proper  and  pertinent,  no  objection  to  the  answer 
will  be  considered  if  not  taken  in  the  court  below.     Rogers  v.  The  Marshal,  1  Wall.,  654. 

§  1861.  Where  no  objection  was  made  in  the  circuit  court  to  the  admission  of  a  deed  in 
evidence,  no  objection  to  its  execution  can  be  made  in  the  supreme  court  on  error.  Stoddard 
V,  Chambers,  2  How.,  815. 

§  1862.  Where  no  objection  was  taken  in  the  court  below  to  the  admission  of  evidence 
under  the  general  counts,  which  tended  to  show  a  special  contract  made  by  a  corporation,  an 

1088 


EXCEPTIONS  AND  BILLS  OP  EXCEPTIONa  §^3  1863-1876. 


objection  that  there  is  not  legal  proof  of  such  contract  comes  too  late  in  the  appellate  court. 
Chesapeake  &  Ohio  Canal  Co.  v.  Knapp,  0  Pet.,  565. 

§  1863.  The  supreme  court  in  an  action  of  ejectment  will  not  consider  objections  to  docu- 
mentary evidence  of  title  not  made  in  the  court  below ;  at  least  if  they  are  of  a  kind  which 
might  l^ve  been  there  obviated.    Houghton  v,  Jones,  1  Wall.,  705. 

§  1864.  In  proceedings  for  the  confirmation  of  Mexican  grants,  objections  taken  for  the 
first  time  in  the  supreme  court  to  the  proof  of  authentication  will  not  be  considered.  It  is 
no  part  of  the  duty  of  the  counsel  for  the  government  to  urge  microscopic  objections  to  the 
claimant's  title,  or  to  enforce  a  forfeiture  for  the  non-observance  of  some  formality  prescribed 
at  common  law.  If  there  is  any  just  suspicion  of  fraud  or  forgery,  evidence  to  support  the 
charge  should  api>ear  on  the  record.    United  States  v.  Johnson,  1  Wall.,  328. 

§  1865.  In  actions  to  confirm  the  title  conferred  by  Mexican  grants,  if  the  preliminary  pro- 
ceedings are  preserved  in  the  government  archives,  the  supreme  court,  upon  appeal  from  the 
district  court,  will  presume  that  the  execution  of  the  grant  is  sufficiently  proved,  where  it  is 
signed  by  the  governor  and  secretary,  unless  objection  is  made  to  the  sufficiency  of  the  proof 
in  one  of  the  lower  tribunals.     United  States  v,  Yorba,  1  Wall.,  422. 

§  1 866.  In  cases  concerning  Mexican  grants,  objections  to  the  execution  of  documents  re- 
lied on  to  support  the  title  should  be  taken  in  the  court  below,  or  before  the  commissioners. 
Tliey  cannot  be  taken  in  the  supreme  court  for  the  first  time.    United  States  v.  Auguisola, 

I  WaU.,  357. 

§  1867.  Where  a  party  objects  to  the  admission  of  evidence,  and  the  objection  is  overruled, 
with  an  intimation  that  the  point  would  be  considered  on  a  motion  for  a  new  trial,  and  no 
exception  is  taken,  the  appellate  court  will  presume  that  the  point  is  waived  as  a  matter  of 
error,  and  insisted  on  only  as  matter  for  a  new  trial.    Poole  v.  Fleeger,  11  Pet.,  211. 

§  1868.  Where  a  discrepancy  between  the  water  mark  in  the  paper  and  a  document  written 
thereon,  which  was  offered  in  evidence  to  support  a  title,  was  not  noticed  at  the  hearing,  nor 
commented  upon  by  counsel  in  their  arguments  in  the  court  below,  such  discrepancy  will  not 
be  noticed  by  the  supreme  court,  though  commented  upon  at  large  by  the  judge  of  the  court 
below  in  his  opinion.     Mitchell  v.  United  States,  9  Pet.,  731. 

§  1869.  Although  at  the  time  of  putting  a  question  the  opposite  party  objected,  and  said 
he  excepted,  the  exception  will  not  be  noticed  by  the  supreme  court,  but  will  be  considered  as 
abandoned,  unless  an  exception  is  actually  prayed  by  the  party  and  signed  by  the  judge. 
Scott  V.  Lloyd,  9  Pet.,  442. 

§  1870.  A  defendant  in  error  in  the  supreme  court  cannot  take  advantage  of  an  alleged 
improper  admission  of  a  copy  of  a  contract  in  evidence  in  the  court  below  to  which  the  plaint- 
iff in  error  did,  and  he  did  not,  except.    Qreenleaf  v.  Birth,  9  Pet.,  296. 

§  1871.  Where  accounts  were  admitted  in  evidence  in  the  circuit  court,  and  form  part  of 
the  record  on  a  writ  of  error  from  the  supreme  court,  they  cannot  be  stricken  from  the  record 
if  no  objection  was  taken  to  their  admission  in  the  court  below.    Hinde  v»  Longworth, 

II  Wheat.,  211. 

§  1872.  Exceptions  to  the  admission  of  evidence,  although  they  need  not  be  put  into  form 
and  signed  at  the  trial,  but  may  be  drawn  out  and  signed  within  a  time  prescribed  by  the 
rules  and  practice  of  the  court,  yet,  if  not  taken  at  the  time  of  the  trial,  they  are  deemed  to 
be  waived.    Poole  v,  Fleeger,  11  Pet.,  211. 

§  18731.  To  render  an  exception  available  in  the  supreme  court,  it  must  affirmatively  appear 
that  the  ruling  excepted  to  affected  or  might  have  affected  the  decision  of  the  case.  If  the 
exception  is  to  the  refusal  of  an  interrogatory  not  objectionable  in  form,  the  record  must 
show  that  the  answer  related  to  a  material  matter  involved ;  or,  if  no  answer  was  given,  the 
record  must  show  the  offer  of  the  party  to  prove  by  the  witness  particidar  facts,  to  which  the 
interrogatory  related,  and  that  such  facts  were  material.  Railroad  Company  v.  Smith, 
21  Wall.,  261. 

§  1874.  Nothing  which  occurred  in  the  progress  of  the  trial  in  the  inferior  court  can  be  as- 
signed for  error  in  the  supreme  court  which  was  not  brought  to  the  attention  of  the  court, 
and  decided  by  it.  So  where  specific  objections  are  made  to  the  admission  of  evidence,  the 
court  has  a  right  to  presume  that  all  others  are  waived,  and  proceed  with  the  case  accord- 
ingly. Belk  V,  Meagher,  14  Otto,  288.  And  where  the  only  objection  specified  to  the  admis- 
sion of  a  deed  was  that  it  was  incompetent,  immaterial  and  irrelevant,  the  objection  that  the 
attestation  of  the  copy  was  insufficient  cannot  be  considered  by  the  appellate  court.  Wood  v, 
Weimar,  14  Otto,  795. 

§  1875.  It  is  the  duty  of  a  party  excepting  to  evidence  to  point  out  the  part  excepted  to,  so 
that  the  attention  of  the  court  may  be  drawn  to  it.  So  where  testimony  was  taken  under  a 
commission,  and  on  its  production  in  court  at  the  trial  objections  were  taken  to  its  compe- 
tency and  relevancy,  but  were  general  and  indefinite,  and  did  not  point  out  the  portions  ob- 
jected to  except  in  gross,  and  the  parts  so  pointed  out  contained  competent  and  relevant 
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testimony,  it  was  held  by  the  supreme  cowct  that  the  objections  were  properly  overruled. 
United  States  v,  McMasters,  4  Wall.,  682. 

g  ]  876.  It  is  the  duty  of  a  party  taking  exceptions  to  the  admissibility  of  evidence  to  point 
out  the  part  excepted  to,  when  the  evidence  consists  of  a  number  of  particulars,  so  that  the 
attention  of  the  court  may  be  drawn  to  the  particular  objection.  Where,  in  such  case,  the 
exception  is  taken  generally,  if  any  of  the  matter  is  admissible  the  objection  must  be  over- 
ruled.    Moore  v.  Bank  of  Metropolis,  13  Pet.,  810. 

§  1877.  And  if  he  ^assign  no  grounds  for  his  exception,  the  mere  objection  cannot  avail 
him  in  the  api)ellate  court.     Burton  v.  Driggs,  20  Wall.,  133. 

§  187S.  The  appellate  court,  in  its  examination  of  the  admissibility  of  evidence,  ought  to 
confine  the  parties  to  the  specific  objections  taken  by  them  in  the  court  below.  If  the  atten- 
tion of  the  trial  court  is  called  to  the  testimony  in  one  point  of  view  only,  to  admit  inquiry 
afterwards  whether  the  evidence  might  not  have  been  admissible  for  some  other  purpose 
would  be  to  sanction  a  practice  calculated  to  mislead.     Hinde  v.  Longworth,  11  Wheat.,  209. 

g  1879.  It  is  incumbent  upon  a  party  excepting  to  the  admission  of  evidence  to  make  out 
the  error  of  the  court  clearly  and  satisfactorily.  All  reasonable  intendments  should  be  made 
in  favor  of  the  judgment,  and  where  the  exception  is  so  vague  and  unintelligible  that  the  su- 
preme court  cannot  see  clearly  that  the  testimony  was  incompetent,  the  judgment  will  not 
be  reversed.    Yentress  v.  Smith,  10  Pet.,  170.    See  §  1722. 

2.  Bill  of  Mcceptions. 

SiTMMARY  —  HoM?  eiTor  may  he  ahoion,  §  1880.— jE?rror  apparent  on  the  record,  §§1881^ 
1890. —  Report  of  evidence  signed  by  the  judge,  §  1882. —  Taming  case  into  special  verdict, 
§  1883.— jYo  error  on  the  record,  §§  1884,  ISU.^  Actions  at  law,  §  1SS6,- 1 nstruction^,* 
8  1886.—  Appeals  in  admiralty,  %  1887.— .4«  to  findings  by  the  court,  §  1S9S.— Should  not 
raise  questions  of  fact  §  1889.—  Case  not  dismissed  for  want  of  §  1890.—  Objections  to  evi- 
dence, §  1891.—  Certificate  of  clerk  in  lieu  of,  §  X^i,— Depositions  and  affidavits,  %  1893.— 
Objections  on  an  inquisition  of  damages,  §  1895.— Paper,  hxyw  incorporated,  1898. — Mem- 
oranda  by  tlie  clerk ;  exceptions  must  be  signed  and  seeded,  §  1897. —  Riding  on  demurrer^ 
§  1898. —  Grounds  on  which  a  motion  vxxs  made  or  denied,  %  1899.—  Error  as  to  time  of 
taking  an  exception,  §  1900. —  Presumption  where  evidence  is  rejected,  §  1901. —  Cases  tried 
vritltout  a  jury,  §  1902.— JVecd  not  be  sealed,  §  1903.— iVo^  purporting  to  give  all  the  evi- 
dence, §  1904.— FiTed  nunc  pro  tunc,  §  1905  —  Time  of  taking  and  filing,  g§  1905-1909, 1912, 
1913, 1916.— Fon?io/  bills,  §g  1910, 1911.— FiZed  after  allowance  of  writ  of  error,  §  1914.— 
Not  governed  by  state  laws,  §  1915.—  Time  of  filing  in  admiralty,  %  1916. 

§  1880.  To  authorise  a  review  on  writ  of  error,  the  error  must  be  apparent  of  record,  and 
is  usually  shown  by  bill  of  exceptions,  special  verdict,  or  an  agreed  statement  of  facta. 
(The  various  methods  by  which  error  may  be  shown,  the  nature  of  a  special  verdict,  eta, 
discussed.)    Suydam  v.  Williamson,  §«  1917-1930.     See  §  1986. 

§  1881,  Whenever  error  is  apparent  on  the  record,  it  is  open  to  revision,  whether  it  be 
made  to  appear  by  bill  of  exceptions,  or  in  any  other  manner.    Ibid 

§  1882.  A  report  of  the  evidence  incorporated  into  the  transcript,  and  signed  by  the 
judge,  is  not  a  bill  of  exceptions,  agreed  statement  of  facts,  or  special  verdict,  and  will  not  be 
considered  by  the  supreme  court.    Ibid, 

§  1883.  A  case  cannot  be  turned  into  a  special  verdict  without  leave  of  court.    Ibid 

§  1884.  On  writ  of  error  to  a  federal  court,  if  there  are  no  errors  in  the  record  the  judg- 
ment will  be  affirmed.    (Of  the  practice  on  writs  to  state  courts.)    Ibid 

§  1885.  An  action  at  law  will  not  be  reviewed  on  writ  of  error  where  there  is  no  bill  of 
exceptions,  and  no  point  as  to  the  admissibility  of  the  evidence  is  raised,  though  the  whole  of 
the  evidence  appears  in  the  record.  The  practice  does  not  differ  in  cases  brought  up  from 
Louisiana.    Minor  v,  Tillotson,  §  1931. 

§  1886.  With  no  issue  made  directly  by  the  pleadings,  and  no  evidence  set  forth  or  re- 
ferred to  in  the  bifl  of  exceptions  showing  the  materiality  of  the  charge  complained  of,  the 
case  presents  only  an  abstract  proposition  of  law  which  may  or  may  not  have  been  in  a  way 
injurious  to  the  plaintiff  in  error.    Jones  v.  Buckell,  J5§  1932,  1933.     See  §  2061. 

§  1887.  CJongress  has  the  constitutional  power  to  confine  the  jurisdiction  of  the  supreme 
court  on  appeals  in  admiralty  to  questions  of  law  arising  on  the  record,  and  the  act  of  Feb- 
ruary 16,  1875,  c.  77,  is,  therefore,  constitutional.    The  Francis  Wright,  §g  1934-1937. 

§  1888.  If  the  court  refuses  to  make  a  finding  on  a  material  question  of  fact,  when  evi- 
dence has  been  introduced  on  the  subject,  or  proceeds  to  find,  against  remonstrance,,  a 
material  fact  which  is  not  supported  by  any  evidence  whatever,  and  an  exception  is  taken,  a 
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bill  of  exceptions  may  be  used  to  bting  the  ruling  up  for  review.  But  the  rule  does  not  apply 
to  mere  incidental  facts,  which  only  amount  to  evidence  bearing  upon  the  ultimate  facts  of 
the  case.    Ibid. 

§  1889.  A  bill  of  exceptions  should  not  be  framed  with  a  view  to  securing  a  re-examination 
of  the  facts.  It  should  state  and  point  out  distinctly  the  errors  complained  of,  and  ought  also 
to  show  the  grounds  relied  on  to  sustain  the  objection  presented,  so  that  it  may  appear  that 
the  court  below  was  properly  informed  as  to  the  point  to  be  decided.    Ibid. 

%  1890.  A  writ  of  error  will  not  be  dismissed  on  motion  for  want  of  a  bill  of  exceptions; 
the  party  may  show  that  there  is  error  in  the  record.     Minor  v.  Tillotson,  §  1938. '  See  §  201  &. 

g  1891.  An  objection  to  the  sufficiency  of  the  evidence  must  be  made  below;  and  where 
the  court  below  finds  the  facts,  the  sufficiency  of  the  evidence  cannot  be  questioned  in  the 
supreme  court,  unless  upon  a  bill  of  exceptions  properly  taken.  Cucullu  v.  Emmerling, 
§  1989. 

§  1892.  On  writ  of  error  to  a  state  court,  the  certificate  of  the  clerk  that  certain  papers 
were  offered  in  evidence,  and  the  statement  of  counsel  upon  a  motion  for  a  new  trial  that 
certain  instructions  were  refused,  will  not  be  received  in  lieu  of  a  bill  of  exceptions.  These 
facts  should  be  authenticated  by  the  court.     Reed  v.  Marsh,  §§  1940,  1941.     See  §§  1975, 1986. 

§  1893.  Neither  depositions  nor  affidavits,  though  appearing  in  the  transcript  of  a  common 
law  court  of  errors,  can  ever  be  regarded  as  a  part  of  the  record,  unless  the  same  are  em- 
bodied in  an  agreed  statement  of  facts,  or  are  made  so  by  a  demurrer  to  the  evidence,  or  are 
exhibited  in  a  bill  of  exceptions.    Baltimore,  etc.,  R.  Co.  v.  Trustees,  §§  1942-1946. 

§  1894.  Though  a  writ  of  error  removes  the  judgment  for  re-examination,  yet  if  the  tran- 
script does  not  show  that  any  error  exists  in  the  record,  the  judgment  must  in  all  cases  be 
affirmed,  except  where  it  appears  that  there  has  been  a  mis-trial.    Ibid. 

§  1 895.  It  seems  that  objections  taken  on  an  inquisition  of  damages  may  be  saved  by  a 
biR  of  exceptions.     Ibid. 

§  18h6.  a  paper  does  not  become  a  part  of  a  bill  of  exceptions  by  being  attached  to  a 
pleading;  where  a  paper  is  not  incorporated  into  the  body  of  a  bill,  it  must  be  annexed  to  it, 
or  so  marked  by  letter,  number,  or  other  means  of  identification  mentioned  in  the  bill,  as 
to  leave  no  doubt,  when  found  in  the  record,  that  it  is  the  one  referred  to  in  the  bill  of 
exceptions.    Lef twitch  v.  Lecanu,  §  1947. 

§  1897.  Mere  memoranda  on  the  minutes  of  the  clerk,  to  the  effect  that  certain  proceed- 
ings were  had,  and  that  the  parties  excepted,  cannot  be  used  in  place  of  a  bill  of  exceptions ; 
to  be  of  any  avail,  exceptions  must  not  only  be  drawn  up  so  as  to  present  distinctly  the  inilings 
of  the  court,  but  they  must  be  signed  and  sealed  by  the  presiding  judge.  Young  v.  Martin, 
gg  1948-1950.    See  g§  1978,  2032. 

§  1898.  The  ruling  of  the  court  on  a  demurrer  may  be  saved  by  incorporating  the  de- 
murrer into  the  record.    Ibid, 

^  1899.  The  grounds  on  which  a  motion  was  mode  or  denied  must  be  shown  by  the  record. 
Ibid. 

%  1900.  It  is  not  material  that  an  exception  appears  to  have  been  taken  a  year  bdfore  the 
trial,  where  the  title  and  the  certificate  show  that  it  was  taken  at  thetriaL  United  States  v. 
Wilkinson,  §§  1951-1953. 

§  1901.  Where  a  document  is  shown  by  the  exception  to  be  admissible  in  evidence,  the  pre- 
sumption is  against  the  action  of  the  court  in  rejecting  it ;  the  grounds  on  which  it  wad 
•  rejected  should  be  shown.    Ibid, 

§  1 902.  The  act  of  March  8,  1865,  providing  for  a  review  on  bill  of  exceptions  of  cases 
tried  without  a  jury,  is  general  in  its  terms,  and  applies  to  the  district  of  Louisiana.  Generes 
V.  Campbell,  §f§  1954-1956. 

§  1903.  A  bill  of  exceptions  need  not  be  sealed  by  the  judge;  his  signature  is  sufficient. 
Ibid.    See  §  2082. 

§  1 904.  Where  the  bill  of  exceptions  does  not  purport  to  give  all  the  evidence  to  which  the 
exception  relates,  and  the  reasons  for  the  decision  do  not  appear  in  the  record,  the  supreme 
court  will  not  revise.    Ibid 

§  1 905.  Where  exceptions  were  proi)erly  taken  at  the  time,  but  the  bUl  of  exceptions  was 
not  prepared  before  the  adjournment  of  the  court  for  the  term,  and  at  the  next  term  of  the 
court  an  order  was  made  directing  that  the  bill  of  exceptions  be  filed  as  of  the  date  of  the 
trial,  kdd,  that  the  bill  could  not  be  treated  as  a  part  of  the  record.  MQller  v.  Ehlers, 
g§  1957,  1958.    See  §§  1991,  1998,  2005. 

§  1 906.  The  exception  must  show  that  it  was  taken  and  reserved  by  the  party  at  the  trial, 
but  it  may  be  drawn  out  in  form  and  sealed  by  the  judge  afterwards.  The  time  within  which 
it  may  be  drawn  out  and  presented  to  the  court  must  depend  on  its  rules  and  practice,  and 
on  its  own  judicial  discretion ;  and  the  matter  cannot  be  regulated  by  a  state  statute,  unless 
the  statute  be  adopted  as  a  rule  of  court.    United  States  v,  Breitling,  §§  1959-1961. 
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§  1907.  It  is  not  sufficient  merely  to  object  to  evidence  or  instmctions ;  it  must  appear 
that  the  party  excepted  to  the  ruling  of  the  court.    Ibid, 

§  1908.  It  must  appear  from  the  record  that  instructions  were  excepted  to  while  the  jury 
were  at  the  bar ;  the  exception  need  not  be  drawn  out  in  form  and  signed  before  the  jury  re- 
tire, but  it  must  be  taken  in  open  court,  and  must  appear  by  the  certificate  of  the  judge  that 
it  was  so  taken.    Phelps  v.  Mayer,  §^  1962,  1963.     See  §  1994. 

§  1 909.  The  bill  of  exceptions  must  show  that  exceptions  were  taken  at  the  time,  and  that 
they  were  x>ei^isted  in  as  exceptions.  A  statement  drawn  up  and  signed  by  the  judge,  pur- 
porting to  be  a  report  of  the  facts  and  rulings  in  the  case,  with  no  exceptions  noted,  is  not 
sufficient.     United  States  v.  Jarvis,  §§  1964-1967.     See  §§  1769,  1976. 

§  1910.  Congress  having  prescribed  no  form  for  a  bill  of  exceptions,  the  form  in  use  under 
the  statute  of  Westminster  2d  is  to  be  followed.  Ibid.    See  §  1988. 

§  191 1.  It  is  not  material  in  what  part  of  the  record  the  exceptions  are  set  out,  or  the  signa- 
ture or  seal  is  affixed,  if  they  only  appear,  and  so  appear  as  to  cover  and  authenticate  the  ex- 
ceptions.   Ibid. 

§  1912.  Where  exceptions  were  taken  at  the  trial,  but  no  steps  were  taken  toward  settling 
and  signing  a  bill  of  exceptions  until  after  the  lapse  of  more  than  two  years,  the  case  being 
then  pending  in  the  supreme  court  on  writ  of  error,  the  court  refused  to  sign  and  file  a  bill 
of  exceptions.     Herbert  v,  Butler,  §  1968. 

§  1913.  The  poverty  of  the  plaintiff,  and  his  consequent  inability  to  employ  counsel,  is  not 
a  sufficient  excuse  for  failure  to  ffie  a  bill  of  exceptions  in  time.  Whalen  v.  Sheridan,  §§  1969- 
1971. 

§  1914.  QiUBre:  whether  the  lower  court  can  permit  a  bill  of  exceptions  to  be  filed  after 
the  allowance  of  a  writ  of  error.    Ibid, 

g  1915.  Section  904,  Rev.  Stat.,  only  assimilates  the  practice  in  the  federal  courts  to  that  of 
the  state  courts  '*  as  near  as  may  be  ;**  and  it  is  held  that  the  system  of  review  on  writ  of  er^r 
is  so  far  a  different  system  of  procedure,  established  by  a  statute  of  the  United  States,  that 
the  provisions  of  the  state  statutes  do  not  in  any  respect  govern  proceedings  under  it.    Ibid, 

§  1916.  In  an  admiralty  proceeding  in  rem,  a  bill  of  exceptions  will  not  be  signed  unless 
the  exceptions  are  taken  before  the  final  decree  is  entered.    The  Havre,  §  1972. 

[Notes.—  See  §§  1973-2076.] 

SUYDAM  V.  WILLIAMSON. 
(20  Howard,  427-442.     1857.) 

Opinion  by  Mb.  Justice  Clifford. 

Statement  of  Facts. —  This  was  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  southern  district  of  New  York. 

The  view  we  have  taken  of  this  case,  as  it  is  exhibited  in  the  record,  renders 
an  extended  statement  of  the  facts  entirely  unnecessary.  It  was  an  action  of 
ejectment  brought  in  the  court  below  to  recover  the  possession  of  a  certain 
parcel  of  land,  with  the  appurtenances,  situated  in  the  sixteenth  ward  of  the 
city  of  New  York,  and  described  as  lots  sixty-four  and  sixty-five,  according  to 
a  certain  map  made  by  George  B.  Smith.  The  declaration,  which  was  in  the  • 
usual  form,  was  filed  in  the  circuit  court  for  the  southern  district  of  New 
York  on  the  15th  day  of  August,  1845,  and  the  defendant,  James  H.  Suydam, 
appeared,  by  his  attorney,  and  pleaded  that  he  was  not  guilty  of  unlawfully 
withholding  the  premises  claimed  by  the  plaintiffs,  as  was  alleged  in  the  dec- 
laration, and  tendered  an  issue,  which  was  duly  joined  by  the  plaintiffs.  Dur- 
ing the  pendency  of  the  suit,  and  before  the  trial,  two  of  the  plaintiffs,  being 
the  two  first  named  in  the  declaration,  died,  and  the  cause  was  regularly  re- 
vived in  the  name  of  the  survivors  and  the  heirs  of  those  deceased.  At  the 
adjourned  session  of  the  circuit  court,  held  at  the  city  of  New  York  on  the 
first  Monday  of  October,  1849,  the  parties  went  to  trial  on  the  general  issue, 
and  the  jury  returned  a  general  verdict  in  favor  of  the  plaintiffs;  after  the 
verdict,  the  cause  was  continued,  as  the  record  states,  until  the  first  Monday 
of  October,  1850,  and  "the  same  day  is  given  to  the  parties  to  hear  the 
judgment  of   the  court,"  and  on  that  day  the  judgment  was  rendered  on 
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'the  verdict  for  the  plaintiffs,  that  they  do  recover  against  the  said  James 
H.  Suydam  the  possession  of  the  said  premises  according  to  the  said  verdict  of 
the  jnry,  and  for  their  damages,  costs  and  charges;  and  a  writ  of  possession 
was  duly  issued,  directed  to  the  marshal  of  the  district.  All  these  proceedings 
were  in  the  usual  course  of  judicial  actfpn,  and  were  duly  and  formally  entered 
on  the  record  of  the  suit,  and  consequently  furnish  no  ground  of  complaint 
whatever  on  the  part  of  the  present  plaintiff,  who  was  the  defendant  in  the 
court  below.  The  declaration  contained  on  its  face  a  good  cause  of  action,  and 
the  general  issue  and  joinder  were  regularly  filed  in  the  cause,  and  were  en- 
tirely suflScient  to  make  up  a  valid  issue  between,  the  parties  to  the  suit;  and 
the  verdict,  which  was  strictly  formal  and  legal,  was  in  every  respect  respon- 
sive to  the  issue  formed.  It  appears  that  the  jury  found,  in  the  very  words  of 
the  issue,  that  the  defendant  was  guilty  of  unlawfully  withholding  the  prem- 
ises claimed  by  the  plaintiffs,  as  alleged  in  the  declaration;  and  the  judgment 
followed  the  verdict,  and  was  founded  upon  it,  for  the  premises  as  they  were 
set  forth  and  described  in  the  pleadings.  Every  step  in  the  cause,  from  the 
filing  of  the  declaration  to  the  issuing  of  the  writ  of  possession,  was  in  exact 
conformity  to  the  most  approved  practice  and  precedents  in  the  federal  courts. 

§  1917.  To  warrant  a  review^  the  record  mv^t  contain  a  hill  of  exceptional 
special  verdict,  or  an  agreed  statement  of  facta. 

We  do  not  understand  that  the  pleadings  or  the  regularity  of  the  proceed- 
ings are  in  any  manner  called  in  question,  except  as  a  foundation  of  a  judg- 
ment, which  it  is  insisted  was  erroneous,  for  reasons  altogether  aside  from  any 
connection  with  mere  matters  of  form.  The  real  controversy  between  the 
parties  has  reference  more  especially  to  the  right  of  possession,  and  conse- 
quently extends  to  the  title  of  the  premises  described  in  the  declaration,  and 
necessarily  involves  the  principal  questions  which  were  presented  to  this  court 
at  the  December  term,  1850,  in  the  case  of  Williamson  et  al.  v.  Berry,  8  How., 
495;  and  we  regret  that  the  facts  of  the  case,  and  the  rulings  of  the  court 
below,  are  not  now  exhibited  in  a  manner  to  justify  this  court  in  giving  this  sub- 
ject a  re-examination  with  the  aid  of  the  additional  light  which  has  been 
thrown  upon  it  by  the  elaborate  and  very  able  discussion  at  the  bar;  and  the 
more  so,  as  it  appears  that  a  case  depending  upon  the  same  evidences  of  title 
has  since  that  time  been  before  the  court  of  appeals  of  the  state  of  New  York, 
where  a  conclusion  was  reached  widely  different  from  the  one  expressed  by 
^  this  court  on  the  former  occasion,  in  the  answers  given  to  the  questions  then 
submitted  for  its  consideration.  The  diflBculty,  however,  in  the  way  of  any 
such  examination  at  this  time  is  insurmountable,  for  the  reason  that  the  record 
does  not  contain  either  a  bill  of  exceptions,  special  verdict  or  an  agreed  state- 
ment of  facts.  Some  of  the  questions  discussed  at  the  bar  might  have  been 
satisfactorily  presented  in  a  special  verdict,  or  by  an  agreed  statement  of  facts, 
while  in  respect  to  others,  apparently  regarded  as  important,  such  as  the  rul- 
ings of  the  court  in  admitting  or  rejecting  evidence,  it  is  proper  to  remark  that 
they  could  only  be  brought  to  this  court  for  revision  by  a  bill  of  exceptions. 
Such  rulings  are  never  properly  included  in  a  special  verdict,  any  more  than  in 
an  agreed  statement  of  facts. 

§  1918.  On  special  verdict  the  Jury  find  the  facta,  and  the  court  pronounces 
judgment  according  to  law. 

A  special  verdict  is  where  the  jury  find  the  facts  of  the  case,  and  refer  the- 
decision  of  the  cause  upon  those  facts  to  the  court,  with  a  conditional  conclu- 
sion that  if  the  court  should  be  of  opinion,  upon  the  whole  matter  thus  found,- 
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that  the  plaintiff  has  a  good  cause  of  action,  they  then  find  for  the  plaintiff; 
and  if  otherwise,  they  then  find  for  the  defendant;  and  it  is  of  the  very  essence 
of  a  special  verdict  that  the  jury  should  find  the  facts  on  which  the  court  is  to 
pronounce  the  judgment  according  to  law,  and  the  court,  in  giving  judgment, 
is  confined  to  the  facts  so  found;  and  every  special  verdict,  in  order  to  enable 
the  appellate  court  to  act  upon  it,  must  find  the  facts,  and  not  merely  state  the 
evidence  of  facts;  so  that,  where  it  states  the  evidence  merely,  without  stating 
the  conclusions  of  the  jury,  a  court  of  error  cannot  act  upon  matters  so  found. 
»-  In  practice  the  formal  preparation  of  such  a  verdict  is  made  by  the  counsel  of 
the  parties,  and  it  is  usually  settled  by  them  subject  to  the  correction  of  the 
court,  according  to  the  state  of  facts  as  found  by  the  jury,  with  respect  to  all 
particulars  on  which  they  have  passed,  and  with  respect  to  other  particulars,  ac- 
cording to  the  state  of  facts  which  it  is  agreed  they  ought  to  find  upon  the 
evidence  before  them. 

§  1919.  Effect  of  a  special  verdict  or  a  hill  of  exceptions. 

After  the  special  verdict  is  arranged,  and  it  is  reduced  to  form,  it  is  theu 
entered  on  the  record,  together  with  the  other  proceedings  in  the  cause, 
and  the  questions  of  law  arising  on  the  facts  found  are  then  decided  by  the 
court,  as  in  case  of  a  demurrer;  and  if  either  party  is  dissatisfied  with  the  de- 
cision, he  may  resort  to  a  court  of  error,  where  nothing  is  .open  for  revision 
except  the  questions  of  law  inferentially  arising  on  the  facts  stated  in  the  spe- 
cial verdict;  and  we  here  remark,  for  the  purpose  of  illustration,  that  it  is  not 
so  much  because  the  proceedmg  is  denominated  a  special  verdict,  that  the  party 
by  virtue  of  it  is  authorized  to  invoke  the  aid  of  a  revisory  tribunal,  as  it  is  be- 
cause it  has  the  effect  to  incorporate  the  facts  of  the  case  into  the  record,  which 
otherwise  would  have  rested  in  parol,  and,  therefore,  could  not  have  been 
reached  on  a  writ  of  error;  and  the  same  remark  applies  to  a  bill  of  excep- 
tions, which  is  a  still  more  comprehensive  method  of  enlarging  the  record  by 
incorporating  into  it  not  only  the  facts  of  the  case,  but  the  rulings  of  the  court 
in  admitting  and  rejecting  evidence,  and  the  instructions  given  to  the  jury ;  and 
after  it  is  signed,  sealed  and  filed  in  the  case  it  becomes  a  part  of  the  record, 
and  the  matters  therein  set  forth  can  no  more  be  disputed  than  those  contained 
in  any  other  part  of  the  same  record,  and  are  alike  subject  to  revision  in  a  court 
of  error. 

§  1920.  Writ  of  error  brings  up  the  whole  record^  inclvdififf  hill  of  exceptions. 
Error  apparent  may  he  revised. 

It  is  a  mistake,  however,  to  suppose  that  in  such  cases  the  writ  of  error 
operates  only  on  the  bill  of  exceptions.  Such  is  never  the  fact  unless  the  whole 
record  is  set  forth  in  the  bill  of  exceptions,  as  the  operation  of  the  writ  of  error 
addresses  itself  to  the  record  as  an  entirety,  and  not  to  any  separate  portion  of 
it  as  distinct  from  the  residue;  and  when  the  cause  is  removed  into  the  appel- 
late court,  any  error  apparent  in  any  part  of  the  record  is  within  the  revisory 
power  of  such  tribunal.  The  rule  is,  that  whenever  the  error  is  apparent  on 
the  record,  it  is  open  to  revision,  whether  it  be  made  to  appear  by  bill  of  ex- 
ceptions or  in  any  other  manner.  Bennet  v,  Butterworth,  11  How.,  669;  Sla- 
cum  V.  Pomeroy,  6  Cranch,  221;  Garland  v.  Davis,  4  How.,  131;  Cohen  i?.  Vir- 
ginia, 6  Wheat.,  410. 

§  1921.  Errors  will  not  he  revised  urdess  they  appear  in  the  record;  a  hill  of 
exceptions^  special  verdict  or  agreed  statement  of  facts  may  he  used. 

When  a  party  is  dissatisfied  with  the  decision  of  his  cause  in  an  inferior 

court,  and  intends  to  seek  a  revision  of  the  law  applied  to  the  case  in  a  superior 
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jarisdiction,  he  mast  take  care  to  raise  the  questions  of  law  to  be  revised,  and 
put  the  facts  on  the  record  for  the  information  of  the  appellate  tribunal ;  and 
if  he  omits  to  do  so  in  any  of  the  methods  known  to  the  practice  of  such  courts, 
fae  must  be  content  to  abide  the  consequences  of  his  own  neglect.  Evidence, 
whether  written  or  oral,  and  whether  given  to  the  court  or  to  the  jury,  does 
not  become  a  part  of  the  record  unless  made  so  by  some  regular  proceeding  at 
the  time  of  the  trial  and  before  the  rendition  of  the  judgment.  Whatever  the 
error  may  be,  and  in  whatever  stage  of  the  cause  it  may  have  occurred,  it  must 
appear  in  the  record,  else  it  cannot  be  revised  in  a  court  of  error  exercising 
jurisdiction  according  to  the  course  of  the  common  law.  A  bill  of  exceptions 
undoubtedly  is  the  safest  method,  as  it  is  the  most  comprehensive  one  in  its 
operation ;  and  where  the  facts  are  disputed,  and  cannot  be  arranged  except 
from  evidence  admitted  under  the  ruling  of  the  court  as  to  its  admissibility, 
oftentimes  it  becomes  the  only  effectual  mode  by  which  all  the  rights  of  the 
complaining  party  can  be  preserved.  On  the  other  hand,  where  there  is  no  dis- 
pute in  regard  to  the  facts,  and  consequently  no  necessity  for  any  ruling  of  the 
oourt  in  admitting  or  rejecting  evidence,  the  same  purpose  may  be  safely  ac- 
complished by  a  special  verdict,  or,  according  to  the  rule  established  in  this 
court,  by  an  agreed  statement  of  facts.  United  States  v.  Ellason,  16  Pet.,  291 ; 
Stirapson  v.  Railroad  Company,  10  How.,  329 ;  Graham  v.  Bayne,  18  How.,  60. 
Where  the  facts  are  without  dispute,  and  agreed  between  the  parties,  a  state- 
ment of  the  same  may  be  drawn  up  and  entered  on  the  record,  and  submitted 
directly  to  the  court  for  its  decision  without  the  intervention  of  a  jury,  or  a 
general  verdict  may  be  taken  subject  to  the  opinion  of  the  court  upon  the  facts 
so  agreed ;  and  in  either  case  the  aggrieved  party  may  bring  error  after  final 
judgment,  and  have  the  questions  of  law  arising  upon  the  facts  thus  spread 
upon  the  record  re-examined,  as  in  the  case  of  a  special  verdict.  Faw  v. 
Bordeau,  3  Gran.,  174;  Brent  v.  Chapman,  5  Cran.,  358. 

§  1932.  Jievision  on  special  verdict^  atid  when  the  case  is  svhmiUed  to  the  court 
<m  an  agreed  statement. 

It  should  be  observed,  however,  that  the  rulings  previously  made  by  the 
court,  in  admitting  or  rejecting  evidence  during  the  progress  of  the  trial,  are 
no  more  revisable  on  a  special  case,  as  it  is  called,  when  the  verdict  is  taken 
subject  to  the  opinion  of  the  court  on  an  agreed  state  of  facts,  than  where  the 
agreed  statement  is  submitted  directly  to  the  court,  without  the  intervention  of 
the  jury ;  and  for  the  obvious  reason  that,  in  the  one  case  as  much  as  in  the 
other,  the  foundation  laid  for  the  action  of  the  revisory  tribunal  is  based  upon 
the  consent  of  the  parties  to  the  suit,  and  consequently  the  action  of  the  appel- 
late court  must  be  confined  to  the  facts  as  they  were  agreed,  and  as  they  ap- 
pear in  the  record  of  the  case.  Arthurs  v.  Hart,  17  How.,  6 ;  Bixler  v.  Kunkle, 
17  8.  and  B.,  310.  At  one  time  an  attempt  was  made  to  introduce  a  different 
practice  into  this  court;  but  it  was  distinctly  disclaimed,  and  has  never  been 
sanctioned  in  writs  of  error  to  any  of  the  circuit  courts  in  states  where  the 
proceedings  are  according  to  the  course  of  the  common  law.  Shankland  v. 
The  Corporation  of  "Washington,  5  Pet.,  390.  In  that  case,  it  was  agreed  by 
the  parties  that  the  question  of  the  admissibility,  competency  and  sufficiency 
of  the  evidence  to  maintain. the  action  should  be  submitted  to  the  court,  and 
that,  in  considering  the  evidence,  the  court  should  draw  from  it,  so  far  as  it  was 
admissible  and  competent,  every  inference  of  fact  and  law  which  it  would  have 
been  competent  for  a  jury  to  have  drawn  from  it;  and  that  agreement  was  ap- 
pended to  an  agreed  statement  of  facts,  on  which  the  case  was  submitted  to  the 
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determination  of  the  circuit  court  in  this  District.  Subsequently  it  was  brought 
into  this  court  on  a  writ  of  error  for  revision,  and  was  heard  and  determined 
upon  the  matters  properly  exhibited  in  the  record;  but  this  court,  in  giving 
judgment,  took  occasion  to  characterize  the  agreement  as  an  unusifal  one,  and 
denied  that  it  was  competent  for  parties  to  impose  any  such  duties  on  this 
court,  and  expressly  declared  that  the  case  was  not  to  be  drawn  into  precedent. 
Whenever  the  parties  to  a  pending  suit  desire  to  place  the  facts  of  the  case  upon 
the  record,  so  as  to  secure  the  right  to  have  the  law  arising  on  the  facts  revised 
on  a  writ  of  error,  they  must  adopt  some  one  of  the  methods  already  suggested 
to  effectuate  that  purpose,  as  there  are  no  other  effectual  methods  by  which  it 
can  be  accomplished. 

§  1923.  Of  the  different  Tnethod^  of  hicorporating  errors  into  the  record. 
Demurrer  to  evidence,  {a) 

Other  modes  are  known  to  the  practice  of  this  court,  by  which  the  evidence 
produced  against  a  party  may  in  certain  cases  be  put  on  the  record  either  in 
whole  or  in  part,  according  to  the  circumstances,  so  as  to  secure  the  right  to 
have  the  questions  of  law  arising  upon  it  revised  on  a  writ  of  error;  but  every 
proceeding  of  that  kind  is  either  so  limited  in  its  application  or  so  tied  up  by 
conditions,  that  they  are  seldom  of  much  practical  importance,  and  are  only 
referred  to  on  the  present  occasion  to  confirm  the  proposition  already  advanced, 
that  no  ancillary  step  in  the  cause  is  of  any  avail  to  a  party  as  laying  the 
foundation  to  support  a  writ  of  error,  any  farther  than  it  has  the  effect  to 
place  on  the  record  what  otherwise  would  rest  in  parol.  Formerly  it  was  con- 
sidered that  a  party  might  always  demur  to  the  evidence  produced  against  him, 
as  a  matter  of  right;  and  while  that  was  so,  a  demurrer  to  evidence  was  equally 
effectual  with  a  bill  of  exceptions  to  the  extent  of  its  operation.  4  Chitt. 
Gen.  Prac,  7;  2  Inst.,  427.  The  bill  of  exceptions  was  always  the  more  coni- 
prehensive  remedy,  because  it  extended,  as  it  still  does,  not  only  to  the  facts  in 
the  case,  but  also  to  the  rulings  of  the  court  in  admitting  or  rejecting  evidence, 
and  to  the  instructions  given  to  the  jury  upon  its  legal  effect.  A  demurrer  to 
the  evidence,  whil'e  its  operation  in  one  respect  is  nearly  the  same  as  that  of 
the  bill  of  exceptions,  in  another  is  very  different.  It  extends  only  to  the  evi- 
dence produced,  as  the  term  imports,  and  has  no  effect  at  all  upon  the  rulings 
of  the  court  by  which  it  was  received;  and  as  a  necessary  consequence,  where 
the  error  of  the  court  consists  in  having  admitted  improper  evidence,  the  effect 
of  a  demurrer  to  it  would  be  to  waive  the  objection  to  the  ruling,  instead  of 
laying  the  foundation  to  correct  the  error.  Bulkely  v,  Butler,  2  Barn,  and 
Cress.,  434.  A  demurrer  to  evidence  is  defined  by  the  best  text  writers  to  be 
a  proceeding  by  which  the  court  in  which  the  action  is  depending  is  called' 
upon  to  decide  what  the  law  is  upon  the  facts  shown  in  evidence,  and  it  is  re- 
garded in  general  as  analogous  to  a  demurrer  upon  the  facts  alleged  in  plead- 
ing. When  a  party  wishes  to  withdraw  from  the  jury  the  application  of  the 
law  to  the  facts,  he  may,  by  consent  of  the  court,  demur  in  law  upon  the  evi- 
dence, the  effect  of  which  is  to  take  from  the  jury  and  refer  to  the  court  the 
application  of  the  law  to  the  facts,  and  thus  the  evidence  is  made  a  part  of  the 
record,  and  is  considered  by  the  court  as  in  the  case  of  a  special  verdict.     A 

(a)  Decisions  of  this  court  establish  the  rule  that  writs  of  error  will  lie  where  the  Jud^nment  in  the  court  below 
was  founded  upon  an  agreed  statement  of  facts,  as  weU  as  when  founded  upon  the  verdict  of  a  Jury.  U.  S.  v. 
Eliason,  16  Pet.,  291;  Stimpson  v.  Railroad  Co.,  10  How.,  839;  Oraham  v.  Bayne,  18  id.,  60.  Judgments  of  the  ci]> 
cult  court  may  also  be  revised  here  upon  writ  of  error,  in  cases  where  they  were  founded  upon  a  special  verdict^ 
or  upon  demurrer  to  evidence.  Suydam  v.  Williamson  et  oZ.,  30  How.,  485;  4  Cliitty's  Gen.  Prac.,  7;  2  Inst.,  487. 
None  of  the  modes  suggested,  however,  enable  the  complaining  party  to  review  or  re-examine  the  rulings  of  the 
court,  except  that  of  the  bill  of  exceptions.    Pomeroy  v.  Bank  of  Indiana,*  1  Wall.,  S02. 

1096 


EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS.  §§  1924,  1925. 

mere  description  of  the  proceeding  is  sufficient  to  show  that  it  is  the  evidence, 
and  nothing  else,  that  goes  upon  the  record.  Since  it  was  determined  that  a 
demurrer  to  evidence  could  not  be  resorted  to  as  a  matter  of  right,  it  has  fallen 
into  disuse;  S.nd  as  long  ago  as  1813,  it  was  regarded  by  this  court  as  an  un- 
usual proceeding,  and  one  to  be  allowed  or  denied  by  the  court  in  the  exercise 
of  a  sound  discretion  under  all  the  circumstances  of  the  case.  Young  v. 
Black,  7  Cranch,  565;  United  States  Bank  v.  Smith,  11  Wheat.,  172;  Fowle  v. 
Common  Council  of  Alexandria,  11  Wheat.,  322. 

§  1 924:.  Making  profert  of  deed  or  other  in^trwinent  vnakes  it  part  of  record. 

Another  method  by  which  certain  evidence  may  be  incorporated  into  the 
record  at  the  niaipriic8  trial  is  by  oyer,  which  occurs  where  the  plaintiff  in  his 
declaration,  or  the  defendant  in  his  plea,  finds  it  necessary  to  make  a  profert 
of  a  deed,  probate,  letters  of  administration,  or  other  instrument  under  seal, 
and  the  other  party  prays  that  it  may  be  read  to  him,  which  in  such  a  case 
cannot,  as  a  general  rule,  be  denied  by  the  court;  and  the  effect  of  the  pro- 
ceeding, in  certain  cases,  is  to  make  the  instrument  a  part  of  the  pleadings, 
and,  consequently,  to  place  it  within  the  operation  of  a  writ  of  error,  which,  in 
every  case  where  the  proceeding  is  according  to  the  course  of  the  common  law, 
brings  up  the  whole  record ;  and  in  all  these  cases,  as  well  as  in  the  one  first 
named,  it  is  because  the  evidence,  whatever  it  may  be,  is  made  a  part  of  the 
record  by  the  proceeding,  that  the  questions  of  law  arising  upon  it  become  a 
proper  subject  of  revision  on  the  writ  of  error.  1  Chitt.  on  Plead.,  10th  Am. 
ed.,  431;  1  Tidd.  Prac.,  3d  Am.  ed.,  586.  And  the  same  effect  is  produced  . 
and  the  same  object  is  attained  when  the  defendant  demurs  to  the  declaration, 
or  when  either  party  demurs  to  a  material  portion  of  the  pleadings  on  which 
the  cause  depends ;  and  so  it  must  have  been  understood  by  this  court  in  Gor- 
man et  al,  V.  Lenox,  15  Pet.,  115,  where  it  was  held,  in  accordance  with  the 
principle  here  advanced,  that  the  action  of  the  circuit  court  of  this  District,  in 
sustaining  a  demurrer  to  a  plea  of  performance  in  a  suit  on  a  replevin  bond, 
was  the  subject  of  revision  on  a  writ  of  error;  and  the  rule  adopted  in  that 
case  was  undoubtedly  correct,  as  the  effect  of  the  demurrer  was  to  make  the 
error  apparent  in  the  record;  and  when  that  is  so,  it  becomes  the  subject  of 
revision  just  as  much  as  when  it  is  made  to  appear  by  a  bill  of  exceptions  or  a 
special  verdict.  We  have  now  adverted  to  the  several  methods  acknowledged 
by  courts  of  error,  by  which  matters  resting  in  parol  at  the  trial  in  the  subor- 
dinate tribunal  may  be  put  on  the  record,  so  as  to  lay  a  proper  foundation  for 
a  revision  of  the  legal  questions  arising  out  of  them  in  the  appellate  court,  and 
there  are  no  others  which  can  be  recognized  in  this  court  in  cases  where  the 
proceedings  are  required  to  be  according  to  the  course  of  the  common  law. 
Dougherty  v.  Campbell,  1  Blackf.,  24;  Cole  v.  Driskell,  1  Blackf.,  16. 

§  1925.   Writ  of  error  is  an  original  writ ;  nothing  considered  as  error  except 
what  appears  on  the  record,   (a) 

A  writ  of  error  is  an  original  writ,  and  lies  only  when  a  party  is  aggrieved 
by  some  error  in  the  foundation,  proceedings,  judgment  or  execution  of  a  suit 

(a)  Certain  errors  in  judicial  proceeding  can  only  be  examined  in  an  appellate  court  when  they  are  shown  by' a 
bill  of  exceptions,— as  where  proper  testimony  is  rejected,  or  where  improper  testimony  is  admitted,—  but  there 
may  be  error  in  the  proceedings  of  a  subordinate  court  apparent  in  the  record  for  which  the  Judgment  will  be 
reversed  in  an  appellate  tribunal,  although  they  are  not  shown  by  a  bill  of  exceptions  and  do  not  appear  in  an 
agreed  statement  of  facts  or  by  demurrer  or  in  a  special  verdict,— as  where  tiie  original  process  was  unauthorized 
by  law,  or  where  the  defendant  was  not  served  with  process,  or  where  the  proceedings  under  the  process  were 
irregular  and  void.  Such  were  the  rules  of  the  common  law,  and  they  have  been  adopted  and  applied  in  this  court 
In  repeated  cases.  Whatever  the  error  may  be,  and  in  whatever  stage  of  the  cause  it  may  have  occurred,  it  must 
appear  in  the  record  or  proceedings,  or  be  shown  by  a  bill  of  exceptions,  agreed  statement  of  facts,  demurrer  or 
special  verdict  New  Orleans  Railroad  v.  Morgan,*  10  Wall.,  S56;  Kelsey  t*.  Forsyth,*  21  How.,  86;  Guild  v.  Fron- 
tin,*  18  How.,  186;  Pomeroy  v.  Bank  of  Indiana,*  1  Wall.,  692. 
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in  a  court  of  record,  and  is  defined  to  be  a  commission,  by  which  the  judges  of 
one  court  are  authorized  to  examine  a  record  upon  which  a  judgment  was 
given  in  another  court,  and,  on  such  examination,  to  aiiirm  or  reverse;  and  it 
was  expressly  held  by  this  court  in  Cohens  v.  Virginia,  6  Wheat,* 4:10,  that  the 
w^rlt  of  error  operated  upon  the  record,  and  that  its  effect,  under  the  judiciary 
act,  was  to  bring  it  into  this  court,  and  submit  it  to  a  re-examination ;  and  it  is 
also  laid  down  by  the  best  writers  on  pleading  that  nothing  will  be  error  in 
law  that  does  not  appear  on  the  face  of  the  record,  for  matters  not  so  appear- 
ing are  not  supposed  to  have  entered  into  the  consideration  of  the  judges. 
Steph.  on  Plea.,  121. 

§  1 926.  A  report  of  the  evidence  incarporated  into  the  transcript^  and  signed 
by  thejudge^  is  not  a  biU  of  exceptions^  agreed  statement^  nor  special  verdict^  and 
wiU  not  be  considered  by  tlie  supreme  court 

The  writ  of  error  in  this  case  was  issued  on  the  18th  day  of  December, 
1854,  and  on  the  29th  day  of  January,  1855,  an  additional  paper  was  filed, 
which  in  the  transcript  is  denominated  the  "case,"  and  is  the  one  which 
furnished  all  the  materials  for  the  discussion  at  the  bar.  It  purports  to  contain 
all  the  evidence  introduced  at  the  trial  in  the  court  below,  as  well  that  given 
by  the  defendant  as  that  given  by  the  plaintiffs,  and  certain  offers  of  proof  on 
the  part  of  the  plaintiffs,  which  were  objected  to  b}'^  the  defendant,  and  ex- 
cluded by  the  court.  This  mass  of  evidence,  with  the  exhibits,  fills  sixty  pages 
of  the  transcript,  has  respect,  on  the  one  side  or  the  other,  to  the  title  and 
right  of  possession  to  the  premises  described  in  the  declaration,  and  comprises 
all  the  evidences  of  title  which  were  before  this  court  on  the  former  occasion; 
and,  in  addition  thereto,  certain  admissions  of  the  parties  and  other  parol  evi- 
dence. It  is  now  drawn  up  in  the  form  of  a  report  of  the  judge  who  presided 
at  the  trial,  and  is  signed  by  him,  and  is  under  seal ;  and,  as  we  understand 
the  indorsement,  is  certified  to  be  correct  by  the  counsel  of  the  plaintiffs.  The 
conclusion  of  the  report  is  as  follows:  "A  verdict  was  then,  by  direction  of 
the  court,  taken  for  the  plaintiffs  for  the  premises  claimed,  subject  to  the 
opinion  of  the  court  upon  the  questions  of  law,  with  liberty  to  either  party  to 
iurn  this  case  into  a  special  verdict  or  bill  of  exceptions." 

§  1 927.  A  case  cannot  he  turned  into  a  special  verdict  without  leave  of  court- 

Whatever  might  have  been  the  right  of  the  parties  under  that  report,  it  is 
too  plain  for  argument  that  no  one  connected  with  its  preparation  could  have 
regarded  it  either  as  a  special  verdict  or  a  bill  of  exceptions.  All  that  it  pro- 
fessed to  do  was  to  give  either  party  the  liberty  to  turn  the  case  into  one  or 
the  other  of  those  forms  of  proceeding;  and  it  is  a  sufficient  answer  to  any 
pretensions  under  the  report  to  say  that  the  change  has  not  been  made;  that, 
for  some  reason  unknown  to  this  court,  the  right  to  make  the  change,  if  such  it 
was,  has  never  been  exercised ;  and  that  it  is  now  presented  here  in  the  form 
in  which  it  was  prepared  when  it  is  too  late  to  make  the  alteration.  And  we 
also  say  that  this  court  cannot  so  far  depart  from  the  settled  practice  and 
regular  course  of  proceeding  as  to  give  an  effect  to  the  paper  which  neither  its 
contents  nor  terms  would  warrant;  nor  can  we  attempt  to  do  for  the  plaintiff 
in  error  what  it  was  his  duty  to  have  done  at  the  trial,  and  before  the  writ  of 
error  was  sued  out;  nor  are  we  prepared  to  admit  that  the  option  given  to 
turn  the  case  either  into  a  special  verdict  or  a  bill  of  exceptions  could  have 
been  exercised  by  either  party  under  the  concluding  portion  of  that  report, 
without  the  assent  of  the  judge  who  presided  at  the  trial,  and  irrespective  of 
his  authority.    On  the  contrary,  we  conclude  that,   ^'  where  a  case  shall  be 
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made  with  leave  to  turn  the  same  into  a  special  verdict  or  bill  of  exceptions, 
the  party  shall  not  be  at  liberty  to  do  either,  at  his  election,  but  the  court  may, 
if  they  think  proper,  prescril:)e  the  one  which  he  shall  adopt."  Conk.  Treat.,  3d 
ed.,  p.  445.  Nothing  less  than  the  presence  and  assent  of  the  court,  we  think, 
can  give  any  legal  validity  to  a  special  verdict;  and  in  respect  to  a  bill  of  ex- 
ceptions, it  must  always  be  signed  and  sealed  by  the  judge,  or  else  it  would  be 
a  nullity.  Phelps  v.  Mayer,  15  How.,  160.  A  special  verdict  ought  always 
be  settled  under  the  correction  of  the  judge  who  presided  at  the  trial,  and, 
whether  prepared  at  the  time  or  subsequently,  it  should  be  filed  as  of  the  term 
when  the  trial  took  place.  Turner  v.  Yates,  16  How.,  14;  Sheppard  v.  Wilson, 
6  How.,  275.  The  necessary  effect  of  the  proceeding,  where  the  verdict  ia 
taken  subject  to  the  opinion  of  the  court,  would  be  to  postpone  the  prepara- 
tion of  the  special  verdict  till  after  the  parties  were  heard  and  the  opinion 
given;  and  to  that  extent  the  delay  is  allowable,  though  we  are  by  no  means 
prepared  to  admit  that  it  may  be  done  after  the  cause  has  been  removed  into 
this  court.  The  result  is,  we  have  come  to  the  conclusion,  on  this  branch  of 
the  case,  that  the  paper  in  the  transcript  denominated  the  "case"  must  be 
considered  merely  as  a  report  of  the  judge  who  presided  at  the  trial ;  that  it  is 
not  a  part  of  the  record,  and,  consequently^  must  be  wholly  disregarded  by 
this  court  in  determining  whether  the  judgment  of  the  court  below  ought  to 
be  reversed  or  affirmed.  Having  come  to  that  conclusion,  it  becomes  unneces- 
sary to  notice  any  of  the  rulings  of  the  court  in  admitting  or  excluding  evi- 
dence, as  no  part  of  that  report  can  be  taken  into  consideration.  The  question 
whether  the  report  of  a  judge  who  tried  the  cause  was  a  part  of  the  record 
came  up  directly  before  this  court  in  Ingle  v,  Coolidge,  3  Wheat,  363;  and, 
after  a  deliberate  consideration,  the  court  unanimously  determined  that  it  did 
not.  It  was  a  writ  of  error  to  the  supreme  judicial  court  of  Massachusetts. 
The  record  showed  that  the  jury  found  a  general  verdict  for  the  original 
plaintiff,  and  the  cause  was  then  continued,  as  the  record  stated,  "  for  the 
opinion  of  the  whole  court  upon  the  law  of  the  case,  as  reported  by  the  judge 
who  tried  the  same,  and  at  a  subsequent  term  judgment  was  rendered  for  the 
plaintiff  upon  the  verdict."  When  the  record  was  brought  into  this  court,  the 
report  of  the  judge  was  annexed  to  the  writ  of  error  with  the  other  proceed- 
ings and  exhibits  in  the  cause,  and  this  court,  in  speaking  of  the  report,  said: 
It  is  not  like  a  special  verdict,  or  a  statement  of  facts  agreed  of  record,  upon 
which  the  court  is  to  pronounce  its  judgment.  The  judgment  waa  rendered 
upon  a  general  verdict,  and  the  report  is  mere  matter  in  pais  to  regulate  th^ 
discretion  of  the  court  as  to  the  propriety  of  granting  relief,  or  sustaining  a 
motion  for  new  trial. 

§  1928*  Authorities  reviewed. 

Other  cases  have  been  decided  by  this  court,  asserting  the  same  general 
principle,  that  nothing  can  be  considered  upon  a  writ  of  error  except  what  ap- 
pears upon  the  record ;  and  one  in  particular,  which,  in  that  point  of  view, 
bears  a  very  close  analogy  to  the  case  under  consideration.  We  allude  to  the 
case  of  Minor  v,  Tillotson,  2  How.,  392,  which  was  a  writ  of  error  to  the  cir- 
cuit court  of  the  eastern  district  of  Louisiana,  under  the  twenty-second  section 
of  the  judiciary  act.  A  mass  of  evidence  in  that  case  was  received  from  both 
parties,  consisting  of  concessions  and  grants  under  the  Spanish  government, 
intermediate  conveyances,  documents  showing  the  proceedings  in  regard  to  the 
title  under  the  laws  of  the  United  States,  and  parol  testimony;  and  the  cause, 
was  submitted  to  the  court  under  an  agreement  that  those  documents,  pro- 
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ceedings  and  parol  testimony  constituted  all  the  evidence  on  which  the  cause 
was  tried,  and  that  the  agreement  was  "  made  for  a  statement  of  the  facts  in 
the  case."  This  court  then  said,  it  seems  to  have  been  supposed  that  the 
agreement  of  the  counsel  that  the  evidence  in  the  cause  should  be  considered 
as  a  statement  of  facts  was  a  sufficient  ground  for  a  writ  of  error  on  which  a 
revision  of  the  legal  questions  might  be  made,  and  intimated,  very  strongly, 
that  if  it  were  so,  it  would  be  to  require  the  court  to  try  the  cause  on  its 
merits,  and  emphatically  declared,  ''  this  is  never  done  on  a  writ  of  error,  which 
issues  according  to  the  course  of  the  common  law."  And  so  also  it  was  held 
in  Leland  et  al.  v.  Wilkinson,  6  Pet.,  317,  that  the  private  laws  of  a  state,  and 
special  proceedings  of  the  legislature  of  a  state,  in  regard  to  the  sale  of  the 
estate  of  a  deceased  person  for  his  debts,  could  not  be  considered  unless  they 
were  found  in  the  record;  and  in  Williams  v.  Norris,  12  Wheat.,  117,  it  was 
determined  that  neither  depositions  nor  exhibits,  of  any  description,  constitute 
"  any  part  of  the  record  on  which  the  judgment  of  an  appellate  court  is  to  be 
exercised,  unless  made  a  part  of  it  by  a  bill  of  exceptions,  or  in  some  other  man- 
ner recognized  by  law."  These  cases,  we  think,  have  a  strong  tendency  to  sup- 
port the  proposition  that  the  paper  in  the  transcript  denominated  the  "  case  " 
cannot  be  regarded  as  a  part  of  the  record;  and  if  not,  then  it  is  clear  that  it 
cannot  be  considered  on  the  present  occasion,  irrespective  of  the  fact  that 
it  was  not  filed  till  more  than  a  year  after  the  writ  of  error  issued,  which  of  it- 
self is  decisive  of  the  point  that  it  cannot  be  considered.  Williams  v,  Norris, 
12  Wheat.,  120.  It  is  certain,  therefore,  that  there  is  no  error  in  the  record ; 
and  the  only  remaining  question  is,  what  disposition  ought  to  be  made  of  the 
cause,  under  the  circumstances  of  the  case? 

§  1939.  Distinction  between  writs  of  error  to  state  courts  and  United  States 
circuit  courts  as  respects  the  power  of  the  court  to  revieio,  (a) 

An  important  distinction  exists  in  respect  to  writs  of  error  issued  under  the 
twenty-second  section  of  the  judiciary  act  from  those  issued  under  the  twenty- 
fifth  section  of  the  same  act,  which  it  becomes  necessary  to  notice  in  this  con- 
nection ;  in  order  to  maintain  a  writ  of  error  to  this  court  from  a  state  court 
within  the  twenty-fifth  section  of  that  act,  it  must  appear  on  the  face  of  the 
record  that  some  one,  at  least,  of  the  questions  stated  in  that  section  did  arise 
in  the  state  court,  and  that  the  question  was  decided  in  the  state  court,  as  re- 
quired in  the  section;  and  if  it  does  not  so  appear  in  the  record,  then  this 
court  has  no  jurisdiction  of  the  case,  and  in  that  event  the  writ  of  error  must 
be  dismissed,  as  this  court,  under  those  circumstances,  has  no  power  either  to 
reverse  or  affirm  the  judgment  brought  up  for  revision;  and  such  was  the  state 
of  the  record  in  Inglee  v.  Coolidge,  and  accordingly  the  writ  of  error  was  dis- 
missed. The  writ  of  error,  however,  in  this  case  issued  under  the  twenty -second 
section  of  the  judiciary  act,  in  respect  to  which  a  different  rule  prevails,  as  will 
be  seen  by  attending  to  the  language  of  the  act.  That  section  provides,  in 
effect,  that  final  judgments  in  a  circuit  court  brought  there  by  original  procejs 
may  be  re-examined,  and  reversed  or  affirmed,  in  this  court,  upon  a  writ  of 
error;  and  where  the  cause  is  brought  into  this  court  upon  a  writ  of  error  issued 
under  that  section,  and  all  the  proceedings  are  regular,  and  no  question  is  pre- 
sented in  the  record  for  revision,  it  follows,  by  the  express  words  of  the  section, 

(a)  A  writ  of  error,  when  issued  to  a  circuit  court,  removes  the  whole  record,  and  if  all  the  proceedings  in  the 
suit  were  correct,  it  follows,  from  the  necessary  construction  of  the  statute,  that  the  judgment  must  be  affirmed. 
Error  may  be  shown  in  such  case  by  a  bill  of  exceptions,  or  by  a  demurrer  to  the  declaration,  or  a  material  plead- 
ing, or  it  may  appear  by  an  agreed  statement  of  facts,  if  made  a  part  of  the  record,  or  in  a  special  verdict,  if 
put  in  due  form;  but  even  when  all  these  are  wanting,  the  case  will  not  be  dismissed.    New  Orleans  Railroad  v. 

Morgan,*  10  WaU.,  256. 
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that  the  judgment  of  the  court  must  be  affirmed.  Beyond  question,  the  record 
in  this  case  exhibits  every  fact  required  by  the  section  to  give  this  court  juris- 
diction of  the  cause,  and  in  strict  compliance  with  the  terms  of  the  act.  The 
action  was  originally  brought  in  the  circuit  court  for  the  southern  district  of 
Ifew  York,  and  the  record  shows  a  sufficient  declaration  duly  filed  in  court  —  a 
proper  and  valid  issue  between  the  parties — a  perfect  finding  by  the  jury  upon 
the  issue  joined,  and  a  regular  judgment  on  the  verdict,  which  was  final,  unless 
reversed;  and  certainly  these  are  all  the  requisites  of  a  record,  according  to  the 
requirements  of  the  twenty-second,  section  of  the  judiciary  act,  to  entitle  a 
party  to  retain  the  judgment  which  has  been  given  in  his  favor.  Minor  et  al, 
V.  Tillotson,  1  How.,  287;  Stevens  v.  Gladding,  19  How.,  64;  Lathrop  v.  Jud- 
son,  19  How.,  60. 

§  1 930,  W/iere  special  verdict  is  imperfect,  cause  may  he  remanded  as  for 
mistrial. 

It  is  ojily  when  the  special  verdict  is  ambiguous  or  imperfect,  or  when  it 
finds  only  the  evidence  of  facts,  and  not  the  facts  themselves,  or  finds  but  a 
part  of  the  facts  in  issue,  and  is  silent  as  to  others,  that  this  court  can  regard 
the  finding  as  a  mistrial,  and  order  a  venire  de  novo.  Barnes  v,  Williams,  11 
Wheat.,  415;  Carrington  v,  Pratt,  18  How.,  63;  Prentice  v.  Zane,  8  How.,  484. 
When  the  record  exhibits  such  a  state  of  facts,  it  is  then  competent  for  this 
court  to  remand  the  cause  for  a  new  trial,  in  order  that  the  finding  of  the  jury 
may  be  perfected.  The  record  itself  in  such  a  case  shows  the  imperfection 
which  it  is  the  purpose  of  the  new  trial  to  remedy,  and  it  constitutes  the  basis 
of  the  action  of  the  court  in  giving  the  order  to  send  the  cause  down  to  a  re- 
hearing. No  such  imperfection  appears  on  this  record.  On  the  contrary,  the 
record  shows  a  perfect  finding  of  the  jury,  and,  on  a  careful  inspection  of  the 
transcript,  we  are  unable  to  discover  error  in  any  part  of  the  proceedings. 

The  judgment  of  the  circuit  court  is  therefore  affirmed  with  costs. 

MINOR  v.  TILLOTSON. 
(2  Howard,  89^-395.     1844.) 

Opinion  by  Mb.  Justice  McLean. 

Statement  of  Facts. —  This  case  is  brought  here  bv  a  writ  of  error  to  the 
circuit  court  for  the  eastern  district  of  Louisiana.  The  action  was  commenced 
in  the  circuit  court,  to  recover  possession  of  certain  tracts  of  land  specified  in 
the  petition,  and  for  damages,  etc.  The  defendant  set  up  a  title  to  the  prem- 
ises and  pleaded  prescription  under  the  various  laws  of  Louisiana.'  This  cause 
Was  before  this  court  at  January  term,  1833,  on  a  writ  of  error,  and  was  re- 
versed and  sent  down  for  further  proceeding.  In  the  court  below  the  death 
of  the  plaintiff  was  suggested,  and  a  supplemental  petition  was  filed,  making 
his  heirs  and  representatives  parties  to  the  suit.  The  pleadings  were  amended, 
and  a  jury  being  called  and  sworn,  evidence  was  heard  by  them,  and  certain 
exceptions  taken  to  its  admissibility  by  the  defendant.  But  afterwards,  by 
consent  of  parties,  the  jury  before  they  rendered  their  verdict  were  discharged. 
The  cause  was  then  submitted  to  the  court,  under  an  agreement  between  the 
counsel  that  "the  documents  filed  in  the  cause,  the  plans  and  written  deposi- 
tions, contain  all  evidence  and  exhibits  on  which  this  cause  was  tried  by  the 
coui't;  the  whole  was  read,  subject  to  all  legal  exceptions  except  as  to  the  form 
of  taking  the  verbal  testimony ;  and  all  other  objection  to  the  testimony,  ac- 
counts and  plans  are  to  be  argued  as  though  the  bills  of  exceptions  were  drawn 
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out  in  form,  signed  and  filed.  The  agreement  is  made  for  a  statenlent  of  the 
facts  in  the  case."  A  large  mass  of  evidence  was  received  from  both  parties^ 
consisting  of  concessions  and  grants  under  the  Spanish  government,  interme- 
diate conveyances,  documents  showing  proceedings  in  regard  to  the  title  under 
the  laws  of  the  United  States,  and  parol  testimony,  involving  a  great  variety  of 
facts,  on  a  consideration  of  all  of  which  a  judgment  was  rendered  by  the  circuit 
court  for  the  defendant. 

§  1931.  The  mt-preme  court  will  not  revise  an  writ  of  error ^  where  there  is  no 
hill  of  exceptions^  though  the  whole  of  the  evidence  appears  in  tlie  record. 

From  the  record,  it  is  impossible  for  this  court  to  say  on  what  grounds  of 
law  or  fact  the  circuit  court  gave  judgment.  No  point  as  to  the  admissi* 
bility  or  effect  of  the  evidence  was  raised  on  the  record  by  the  plaintiffs  Id 
error  in  the  circuit  court.  It  seems  to  have  been  supposed  that  the  above 
agreement  of  the  counsel,  that  the  evidence  in  the  cause  should  be  considered 
as  a  statement  of  facts,  subject  to  all  legal  objections,  though  no  oJ:)jection3 
were  stated,  was  suflScient  ground  for  a  writ  of  error  on  which  a  revision  of 
the  legal  questions  in  the  case  might  be  made  in  this  court.  In  this  view,  the 
writ  of  errdr  must  be  considered  as  bringing  all  the  facts  before  this  court  as 
they  stood  before  the  circuit  court.  And  this  court,  exercising  a  revisory  juris- 
diction, would  be  required  to  try  the  cause  on  its  merits.  This  is  never  done 
on  a  writ  of  error,  which  issues  according  to  the  course  of  the  common  law» 
Under  the  Louisiana  system  a  different  practice  may  prevail.  But  we  had 
supposed  that  since  the  decision  of  the  case  of  Parsons  v.  Bedford  et  al.y  8 
Pet.,  445,  there  could  be  no  misapprehension  in  regard  to  the  proceedings  of 
this  court  on  a  writ  of  error.  In  that  case  the  court  sav :  "  It  was  com* 
petent  for  the  original  defendant  to  have  raised  any  points  of  law  growing  out 
of  the  evidence  at  the  trial,  by  a  proper  application  to  the  court;  and  to  have 
brought  any  error  of  the  court  in  its  instruction  or  refusal,  by  a  bill  of  excep- 
tions, before  this  court  for  revision.  Nothing  of  this  kind  was  done  or  pro- 
posed. No  bill  of  exceptions  was  tendered  to  the  court,  and  no  points  of  law 
are  brought  under  review."  And  the  court  go  on  to  consider  the  effect  of  the 
act  of  1824  (4  Stats,  at  Large,  62),  in  regard  to  the  Louisiana  practice,  and  hold 
that  that  law  does  not  change  the  exercise  of  the  appellate  power  of  this  court. 
The  case  referred  to  had  been  tried  by  a  jury,  but  in  regard  to  the  revisory 
power  of  this  court,  on  a  writ  of  error,  there  is  no  material  difference  betweea 
that  case  and  the  one  under  consideration.  In  both  cases  the  facts  were  upon 
the  record,  and  this  court  were  called  upon  to  determine  the  questions  of  law 
arising  upon  the  facts.  In  the  case  of  Parsons  the  court  do  say:  "That  if 
the  evidence  were  before  them,  it  would  not  be  competent  for  the  court  to  re- 
verse the  judgment  for  any  error  in  the  verdict  of  the  jury."  And  they  say 
the  refusal  of  the  court  to  direct  the  evidence  to  be  entered  on  the  record,  as 
required  under  the  Louisiana  practice,  was  not  matter  of  error. 

Whatever  opinion,  therefore,  may  have  been  entertained  in  regard  to  the  ef- 
fect of  the  act  of  1824  on  the  practice  of  the  circuit  court  of  the  TJnitdJl 
States,  in  Louisiana,  before  the  above  decision,  after  it  there  would  seem  to  be 
no  ground  for  doubt.  The  practice  of  the  circuit  court  in  Louisiana,  since  the 
above  case  was  decided,  has  conformed  to  the  rule  laid  down  in  that  case.  But  in 
the  present  cause  there  is  no  statement  of  agreed  facts.  If  the  case  be  revised 
on  a  writ  of  error,  the  evidence  on  both  sides  must  be  considered  and  weighed 
by  the  court  as  a  jury  would  consider  and  weigh  it;  and  after  adjusting  the  bal- 
ance, the  principles  of  law,  not  as  they  were  presented  tQ  the  circuit  court,  but  as 
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they  may  arise  on  the  evidence,  must  be  determined.  This  is  not  the  province 
of  a  court  of  error,  but  of  a  court  of  chancery  on  an  appeal  from  the  decree  of 
an  inferior  court.  On  such  a  review,  not  only  the  competency  of  the  evidence 
must  be  decided,  but  also  the  credibility  of  the  witnesses.  The  case  under  con- 
sideration was  a  proceeding  at  law,  and,  as  the  legal  points  have  not  been 
raised  by  a  bill  of  exceptions  in  the  circuit  court,  it  is  not  a  case  for  revision  in 
this  court.  A  judgment  of  affirmance  is,  therefore,  entered  at  the  costs  of  the 
plaintiff  in  error. 

JONES  V.  BUOKELL. 
(14  Otto,  554-558.     1881.) 

Error  to  U.  S.  Circuit  Court,  District  of  Florida. 

§  1 932,  RvZitig  on  Tiwtionfor  new  U^ial  not  reviewable. 

Opinion  by  Waite,  C.  J. 

The  question  argued  in  this  case  is  whether,  under  the  act  of  August  6^ 
1861,  c.  60,  "  to  confiscate  property  used  for  insurrectionary  purposes  "  (12  Stat» 
319),  a  condemnation  carried  the  fee  of  lands  confiscated,  or  only  the  life  estate 
of  the  owner;  but  we  cannot  discover  that  such  a  question  is  fairly  presented 
by  the  record  for  our  consideration.  The  ruling  of  the  court  below  on  the 
motion  for  a  new  trial  is  not  reviewable  here.  This  is  well  setted.  Henderson 
V.  Moore,  5  Cranch,  11;  Railway  Company  v.  Heck,  102  U.  S.,  120. 

The  only  questions,  therefore,  arising  on  the  bill  of  exceptions,  are  those  pre- 
sented by  the  exception  to  the  following  opinion  and  charge  of  the  court  to 
the  jury :  "  The  acts  of  1861  and  1862,  though  differing  in  some  respects,  are 
in  pari  materia;  while  the  one  treats  of  property,  the  other  of  the  person, 
both  are  on  account  of  the  acts  of  the  person  offending.  The  Armstrong 
Foundr}'^  case  shows  that  you  cannot  proceed  against  the  offending  thing  with- 
out coupling  with  it  the  guilty  knowledge  and  consent  of  the  person,  and  that 
pardon  of  the  offender  absolved  the  property  as  well  as  the  person.  Upon  re- 
view of  the  whole  case,  the  court  charges  you  that  the  condemnation  and  sale 
of  the  lot  in  question,  purporting  to  convey  a  fee-simple,  only  conveys  an  es- 
tate for  the  life  of  Charles  Willey,  and  that  the  heirs  of  the  said  Charles 
Willey  are  entitled  to  recover  the  same." 

§  1 933.  This  cmi7't  will  not  pass  upon  the  charge  below  where  the  bill  of  excep- 
tions does  not  set  forth  the  evidence. 

The  pleadings  nowhere  show  that  the  rights  of  the  parties  depend  on  the 
construction  or  effect  of  the  act  of  1861,  and  no  part  of  the  evidence  is  set 
out  in  the  bill  of  exceptions.  Copies  of  deeds  and  a  stipulation  iii  respect  to 
evidence  are  found  in  the  transcript,  but  they  are  nowhere  referred  to  in  the 
bill  of  exceptions,  and  it  is  not  even  stated  in  the  record  that  they  were  used 
at  the  trial.  As  long  ago  as  Dunlop  v.  Munroe,  7  Cranch,  24:2,  270,  it  was 
said  by  this  court  that  "  each  bill  of  exceptions  must  be  considered  as  present- 
ing a  distinct  and  substantive  case ;  and  it  is  on  the  evidence  stated  in  itself 
alone  that  the  court  is  to  decide."  Of  course  evidence  may  be  included  in  a 
bill  of  exceptions  by  appropriate  reference  to  other  parts  of  the  record,  and  if  that 
had  been  done  here  it  might  have  been  enough.  But  with  no  issue  made  di- 
rectly by  the  pleadings,  and  no  evidence  set  forth  or  referred  to  iti  the  bill  of 
exceptions  showing  the  materiality  of  the  charge  complained  of,  the  case  pre- 
sents to  us  only  an  abstract  proposition  of  law  which  may  or  may  not  have 
been  stated  by  the  court  in  a  way  to  be  injurious  to  the  plaintiffs  in  error. 
Such  a  proposition  we  are  |iot  required  to  consider.    Reed  v.  Gardner,  17  Wall.^ 

409.  Judgment  affirmed. 
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THE  FRANCIS  WRIGHT. 
(15  Otto,  881-393.     1881.)     . 

Appeal  from  U.  S.  Circuit  Court,  Southern  District  of  New  York.  The  facts 
are  stated  in  the  opinion. 

Opinion  by  Wattb,  C.  J. 

Statement  of  the  Case. — Three  questions  have  been  presented  on  the  argu- 
ment of  this  appeal :  1.  Whether  congress  has  the  constitutional  power  to  con- 
fine the  jurisdiction  of  this  court  on  appeals  in  admiralty  to  questions  of  law 
arising  on  the  record.  2.  Whether,  upon  the  bill  of  exceptions,  the  court 
below  erred  in  refusing  to  find  certain  facts  which,  as  is  claimed,  were  estab- 
lished by  uncontradicted  evidence,  and  in  finding  others  which  had  no  evidence 
at  all  to  support  them ;  and  3.  Whether,  on  the  facts  found,  the  decree  below 
was  right. 

§  1934.  Congrc88  may  conji)ie  the  jurisdiction  of  the  supreme  court  on  appeals 
in  admiralty  to  questions  of  law  arising  on  the  record,  {a) 

1.  As  to  the  jurisdiction:  If  we  understand  correctly  the  position  of 
the  counsel  for  the  appellants,  it  is  precisely  the  same  as  that  which  oc- 
cupied the  attention  of  the  court  in  Wiscart  v.  Dauchy,  decided  at  Feb^ 
ruary  term,  1796  (3  DalL,  321).  There  the  question  was,  what,  under  the 
judiciary  act  of  1789,  could  be  considered  on  a  writ  of  error  bringing  to 
this  court  for  review  a  decree  in  admiralty.  The  decision  turned  on  the 
construction  to  be  given  the  twenty-second  section  of  the  act,  and  Mr. 
Justice  Wilson,  in  his  minority  opinion,  said:  "Such  an  appeal,"  that  is  to 
say,  an  appeal  in  which  all  the  testimony  is  produced  in  this  court,  "is  ex- 
pressly sanctioned  by  the  constitution;  it  may,  therefore,  clearly,  in  the  first 
view  of  the  subject,  be  considered  as  the  most  regular  process;  and  as  there  are 
not  any  words  in  the  judicial  act  restricting  the  power  of  proceeding  by  ap- 
peal, it  must  be  regarded  as  still  permitted  and  approved.  Even,  indeed,  if 
positive  restriction  existed  by  law,  it  would,  in  my  judgment,  be  superseded  by 
the  superior  authority  of  the  constitutional  provision."  Mr.  Chief  Justice  Ells- 
worth, however,  who  spoke  for  the  majority  of  the  court,  said:  "If  congress 
has  provided  no  rule  to  regulate  our  proceedings,  we  cannot  exercise  an  appel- 
late jurisdiction;  and  if  the  rule  is  provided,  we  cannot  depart  from  it.  The 
question,  therefore,  on  the  constitutional  point  of  appellate  jurisdiction,  is  simply 
whether  congress  has  established  a  rule  for  regulating  its  exercise."  And,  fur- 
ther on :  "  It  is  observed  that  a  writ  of  error  is  a  process  more  limited  in  its 
effects  than  an  appeal ;  but  whatever  may  be  the  operation,  if  an  appellate  ju- 
risdiction can  only  be  exercised  by  this  court  conformably  to  such  regulations 
as  are  made  by  the  congress,  and  if  congress  has  prescribed  a  writ  of  error, 
and  no  other  mode,  by  which  it  is  to  be  exercised,  still,  I  say,  we  are  bound  to 
pursue  that  mode,  and  can  neither  make  nor  adopt  another."  And  again: 
"  But  surely  it  cannot  be  deemed  a  denial  of  justice  that  a  man  shall  not  be 
permitted  to  try  his  cause  two  or  three  times  over.     If  he  has  one  opportunity 

(a)  A  bill  of  exceptions  is  not  necessary  to  grlve  this  court  jurisdiction  of  an  appeal  in  admiraltj  under  the  pro- 
visions of  the  act  of  February  16, 1875,  c.  77  (18  Stat.,  pt.  3,  p.  815).  That  act  expressly  provides  that  the  review 
here  shall  extend  to  the  determination  of  the  questions  of  law  arising  upon  the  record,  and  to  such  rulings  of  the 
court,  excepted  to  at  the  time,  as  may  be  presented  by  a  bill  of  exceptions,  prepared  as  in  actions  at  law.  At 
law  a  bill  of  exceptions  is  only  used  to  put  into  the  record  that  which  would  not  appear  without.  The  findings 
which  the  statute  requires  must  be  stated  by  the  court.  These,  therefore,  become  part  of  the  record  without  any 
action  of  the  parties,  and  errors  of  law  arising  on  them  need  not  be  presented  by  exceptions.  They  are  In  the 
xiature  of  a  special  verdict,  as  to  which  the  inquiry  is  always  open  in  the  reviewing  court,  whether,  when  taken 
in  connection  with  everything  else  that  ai^;>ears,  it  is  sufficient  to  support^the  judgment.  The  S.  0.  Tryon,*  15 
otto,  387. 
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for  the  trial  of  all  the  parts  of  his  case,  jastice  is  satisfied ;  and  even  if  the 
decision  of  the  circuit  court  has  been  made  final,  no  denial  of  justice  can  be 
imputed  to  our  government ;  much  less  can  the  imputation  be  fairly  made,  be- 
cause the  law  directs  that,  in  case  of  appeal,  part  shall  be  decided  by  one  tri- 
bunal and  part  by  another, —  the  facts  by  the  court  below,  and  the  law  by  this 
court.     Such  a  distribution  of  jurisdiction  has  long  been  established  in  England." 

This  was  the  beginning  of  the  rule,  which  has  always  been  acted  on  since, 
that  while  the  appellate  power  of  this  court  under  the  constitution  extends  to 
all  cases  within  the  judicial  power  of  the  United  States,  actual  jurisdiction 
under  the  power  is  confined  within  such  limits  as  congress  sees  fit  to  prescribe. 
As  was  said  by  Mr.  Chief  Justice  Marshall  in  Durousseau  v.  United  States,  8 
Cranch,  307,  314,  "  The  appellate  powers  of  this  court  are  not  given  by  the 
judicial  act.  They  are  given  by  the  constitution.  But  they  are  limited  and 
regulated  by  the  judicial  act,  and  by  such  other  acts  as  have  been  passed 
on  the  subject."  The  language  of  the  constitution  is  that  "the  supreme 
court  shall  have  appellate  jurisdiction,  both  as  to  law  and  fact,  with  such 
exceptions  and  under  such  regulations  as  congress  shall  make."  Undoubt- 
edly, if  congress  should  give  an  appeal  in  admiralty  causes,  and  say  no 
more,  the  facts,  as  well  as  the  law,  would  be  subjected  to  review  and  retrial; 
but  the  power  to  except  from  —  take  out  of  —  the  jurisdiction,  both  as  to  law 
and  fact,  clearly  implies  a  power  to  limit  the  effect  of  an  appeal  to  a  review  of 
the  law  as  applicable  to  facts  finally  determined  below.  Appellate  jurisdiction 
is  invoked  as  well  through  the  instrumentality  of  writs  of  error  as  of  appeals. 
JV^hether  the  one  form  of  proceeding  is  to  be  used  or  another  depends  ordi- 
narily on  the  character  of  the  suit  below;  but  the  one  as  well  as  the  other 
brings  into,  action  the  appellate  powers  of  the  court  whose  jurisdiction  is 
reached  by  what  is  done.  What  those  powers  shall  be,  and  to  what  extent 
they  shall  be  exercised,  are,  and  always  have  been,  proper  subjects  of  legisla- 
tive control.  Authority  to  limit  the  jurisdiction  necessarily  carries  with  it  au- 
thority to  limit  the  use  of  the  jurisdiction.  Not  only  may  whole  classes  of 
cases  be  kept  out  of  the  jurisdiction  altogether,  but  particular  classes  of  ques- 
tions may  be  subjected  to  re-examination  and  review,  while  others  are  not. 
To  our  minds  it  is  no  more  unconstitutional  to  provide  that  issues  of  fact  shall 
not  be  retried  in  any  case,  than  that  neither  issues  of  law  nor  fact  shall  be  re- 
tried in  cases  where  the  value  of  the  matter  in  dispute  is  less  than  $5,000. 
The  general  power  to  regulate  implies  power  to  regulate  in  all  things.  The 
whole  of  a  civil  law  appeal  may  be  given,  or  a  part.  The  constitutional  re- 
quirements are  all  satisfied  if  one  opportunity  is  had  for  the  trial  of  all  parts 
of  a  case.  Everything  beyond  that  is  matter  of  legislative  discretion,  not  of 
constitutional  right.  The  constitution  prohibits  a  retrial  of  the  facts  in  suits 
at  common  law  where  one  trial  has  been  had  by  a  jury  (amendment,  art.  7) ; 
but  in  suits  in  equity  or  in  admiralty  congress  is  left  free  to  make  such  excep- 
tions and  regulations  in  respect  to  retrials  as  on  the  whole  may  seem  best. 
We  conclude,  therefore,  that  the  act  of  February  16,  1875,  c.  77,  is  constitu- 
tional, and  that  under  the  rule  laid  down  in  The  Abbotsford,  98  U.  S.,  440, 
and  uniformly  followed  since,  our  inquiries  are  confined  to  questions  of  law 
arising  on  the  record,  and  to  such  rulings,  excepted  to  at  the  time,  as  may  be 
presented  by  a  bill  of  exceptions  prepared  as  in  actions  at  law. 

§  1 935.  Ecceptions  may  be  taken  to  the  refusal  of  the  court  to  find  certain  facta. 

2.  As  to  the  questions  arising  on  the  bill  of  exceptions:  It  is  undoubtedly 

true  th^t  if  the  circuit  court  neglects  or  refuses,  on  request,  to  make  a  finding 
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one  way  or  the  other  on  a  question  of  fact  material  to  the  determination  of  the 
cause,  when  evidence  has  been  adduced  on  the  subject,  an  exception  to  such  re- 
fusal taken  in  time  and  properly  presented  by  a  bill  of  exceptions  may  be  con- 
sidered here  on  appeal.  So,  too,  if  the  court,  against  remonstrance,  finds  a 
material  fact  which  is  not  supported  by  any  evidence  whatever,  an  exception  is 
taken,  a  bill  of  exceptions  may  be  used  to  bring  up  for  review  the  ruling  in  that 
particular.  In  the  one  case  the  refusal  to  find  would  be  equivalent  to  a  ruling 
that  the  fact  was  immaterial;  and  in  the  other,  that  there  was  some  evidence  to 
prove  what  is  found  when  in  truth  there  was  none.  Both  these  are  questions 
of  law,  and  proper  subjects  for  review  in  an  appellate  court.  But  this  rule  does 
Dot  apply  to  mere  incidental  facts,  which  only  amount  to  evidence  bearing  upon 
the  ultimate  facts  of  the  case.  Questions  depending  on  the  weight  of  evidence 
are,  under  the  law  as  it  now  stands,  to  be  conclusively  settled  below,  and  the 
fact  in  respect  to  which  such  an  exception  may  be  taken  must  be  one  of  the 
material  and  ultimate  facts  on  which  the  correct  determination  of  the  cause  de- 
pends. In  the  present  case  the  ultimate  fact  to  be  determined  was  whether  the 
loss  for  which  the  suit  was  brought  happened  because  of  the  insufficient  refrig- 
erating apparatus,  or  the  unseaworthiness  of  the  vessel.  It  is  found  in  express 
terms  that  the  loss  was  ^^  caused  by  the  defective  construction  and  working  of 
the  refrigerating  room  and  apparatus  connected  therewith,  either  from  inherent 
defects  in  said  apparatus,  or  from  not  using  a  suiBcient  quantity  of  ice,  and  not 
by  any  fault  of  the  claimants."  As  to  this  both  the  circuit  and  district  courts 
agree.  This  fact  being  established,  it  was  unimportant  to  inquire  whether  the 
vessel  was  seaworthy  or  not.  If  the  unseaworthiness  was  not  the  proximate 
cause  of  the  loss,  it  is  not  contended  the  vessel  can  be  charged  with  the  damages. 
But  if  it  be  conceded  that  the  case  depended  on  the  seaworthiness  of  the  ves- 
sel, we  think  the  exceptions  which  have  been  taken  cannot  be  considered  here. 
The  only  unseaworthiness  alleged  was  in  respect  to  the  boiler,  and  as  to  this  the 
court  has  found  that  the  boiler  was  a  tubular  one;  that  tubular  boilers  are  liable 
to  leakage  in  the  tubes ;  that  such  leakage  does  not  necessarily  interfere  with 
the  capacity  or  fitness  of  the  boiler  for  the  purposes  of  navigation ;  that  this 
particular  boiler  had  one  hundred  and  forty-four  tubes ;  that  some  of  these  tubes 
gave  out  from  time  to  time  and  were  plumed  up;  that  when  the  vessel  arrived 
at  Philadelphia  at  the  end  of  her  voyage,  twenty-six  of  the  tubes  had  been 
plugged  up,  but  that  the  boiler  was  still  efficient  and  seaworthy.  It  was  also 
found  that  the  voyage  from  Galveston  to  Philadelphia  was  two  days  longer 
than  was  usually  occupied  by  well-equipped  steamers,  and  that  the  vessel  put 
back  for  repairs,  by  which  an  additional  week's  time  was  lost  at  Galveston.  The 
complaint  now  made  is,  that  the  court  refused  to  state  in  its  findings  that  there 
was  leakage  in  the  tubes  and  stoppage  for  repairs  while  the  vessel  was  on  her  voy- 
age from  Philadelphia  to  Galveston,  and  while  she  was  lying  in  the  harbor  at 
Galveston  taking  in  her  cargo,  and  that  when  the  vessel  put  back  to  Galveston 
the  engineer  had  not  sufficient  tools  with  which  to  make  his  repairs.  All  these  are 
mere  incidental  facts,  proper  for  the  consideration  pf  the  court  in  determining 
whether  the  boiler  and  the  vessel  were  actually  seaworthy  or  not.  It  is  not 
pretended  that  the  question  at  issue  was  to  be  determined  alone  by  the  probative 
effect  of  these  circumstances.  They  were  part  only  of  the  evidence  on  which 
tbe  ultimate  finding  depended,  and  occupy  in  the  case  the  position  of  testimony 
rather  than  of  the  facts  to  which  the  law  is  to  be  applied  by  the  judgment  of 
the  court.  The  refusal  of  the  court  to  put  such  statements  into  the  record,  even 
though  established  by  uncontradicted  evidence,  cannot  properly  be  brought  here 
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by  a  bill  of  exceptions,  unless  it  also  appears  that  the  determination  of  the  ul- 
timate fact  to  be  ascertained  depended  alone  upon  the  legal  effect  as  evidence 
of  the  facts  stated.     Such,  clearly,  is  not  this  case. 

§  1936.  A  hiU  of  exceptions  should  not  he  framed  with  a  view  to  securing  a 
re-examination  of  the  facts. 

There  is  another  equally  fatal  objection  to  this  bill  of  exceptions.  An  evi- 
dent effort  has  been  made  here,  as  it  has  been  before,  to  so  frame  the  excep- 
tions as,  if  possible,  to  secure  a  re-examination  of  the  facts  in  this  court.  The 
transcript  which  has  been  sent  up  contains  the  pleadings  and^all  the  testimony 
used  on  the  trial  below.  The  bill  of  exceptions  sets  forth  that  at  the  trial  the 
pleadings  were  read  by  the  respective  parties,  and  the  testimony  then  put  in  on 
both  sides.  This  being  done,  the  libelants  presented  to  the  court  certain  re- 
quests for  findings  of  fact  and  of  law.  These  requests  were  numbered  consec- 
utively, sixteen  relating  to  facts  and  three  to  the  law.  Afterwards,  six 
additional  requests  for  findings  of  fact  were  presented.  It  is  then  stated  that 
the  court  made  its  findings  of  fact  and  of  law  and  filed  them  with  the  clerk, 
together  with  an  opinion  in  writing  of  the  circuit  justice  who  heard  the  cause. 
The  libelants  then  filed  what  are  termed  exceptions  to  the  findings  and  the  re- 
fusals to  find.  In  this  way  exceptions  were  taken  separately  to  each  and  every 
one  of  tbe  facts  found  and  the  conclusions  of  law,  and  to  the  refusal  to  find  in 
accordance  with  each  and  every  one  of  the  requests  made.  The  grounds  of 
the  exceptions  are  not  stated.  Many  of  the  requests  of  the  libalants  are  cov- 
ered explicitly  by  the  findings  as  actually  made,  some  being  granted  and  others 
refused.  We  have  no  hesitation  in  saying  that  this  is  not  a  proper  way  of  pre- 
paring a  bill  of  exceptions  to  present  to  this  court  for  review  rulings  of  the 
circuit  court  such  as  are  now  complained  of.  A  bill  of  exceptions  must  be 
"  prepared  as  in  actions  at  law,"  where  it  is  used,  "  not  to  draw  the  whole  mat- 
ter into  examination  again,"  but  only  separate  and  distinct  points,  and  those  of 
law.  Bac.  Abr.,  Bill  of  Exceptions ;  1  Saund.  PI.  &  Ev.,  846.  Every  bill  of 
exceptions  must  state  and  point  out  distinctly  the  errors  of  which  complaint  is 
made.  It  ought  also  to  show  the  grounds  relied  on  to  sustain  the  objection 
presented,  so  that  it  may  appear  the  court  below  was  properly  informed  as  to 
the  point  to  be  decided.  It  is  needless  to  say  that  this  bill  of  exceptions  meets 
none  of  these  requirements.  From  anything  which  is  here  presented  no  judge 
would  be  presumed  to  understand  that  the  specific  objection  made  to  any  one 
of  his  findings  was  that  no  evidence  whatever  had  been  introduced  to  prove  it, 
or  to  one  of  his  refusals,  that  the  fact  refused  was  material  and  had  been  con- 
clusively shown  by  uncontradicted  testimony.  No  ground  whatever  is  stated 
for  any  one  of  all  the  exceptions  that  have  been  taken.  To  entitle  the  appel- 
lants to  be  heard  here  upon  any  such  objections  as  they  now  make  to  the  find- 
ings, they  should  have  stated  to  the  court  that  they  considered  the  facts  refused 
material  to  the  determination  of  the  cause,  and  that  such  facts  were  conclu- 
sively proven  by  uncontradicted  evidence.  Under  such  circumstances  it  might 
have  been  permissible  to  except  to  the  refusal  and  present  the  exception  by  a 
bill  of  exceptions,  which  should  contain  so  much  of  the  testimony  as  was  nec- 
essary to  show  that  the  fact  as  claimed  had  been  conclusively  proven.  And  so 
if  the  exception  is  as  to  facts  that  are  found,  it  should  be  stated  that  it  was  be- 
cause there  was  no  evidence  to  support  them,  and  then  so  much  of  the  testi- 
mony as  was  necessary  to  establish  this  ground  of  complaint,  which  might 
under  some  ciroumstances  include  the  whole,  should  be  incorporated  into  the 

bill  of  exceptions.    In  this  way  the  court  below  would  be  fairly  advised  of  the 
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nature  of  the  complaint  that  was  made  in  time  to  correct  its  error,  if  satisfied 
one  had  been  committed,  or  to  put  into  the  bill  of  exceptions  all  it  considered 
material  for  the  support  of  the  rulings.  From  this  it  is  apparent  we  cannot  on 
this  appeal  consider  any  of  the  rulings  below  which  have  been  presented  by 
the  bill  of  exceptions. 

§  1937.  Facts  stated^  and  held  sufficient  to  warrant  a  dismissal  of  the  libel. 

3.  As  to  the  sufficiency  of  the  facts  found  to  support  the  decree:  Upon  this 
branch  of  the  case  we  have  had  no  more  difficulty  than  upon  the  others.  The  case 
made  may  be  geaerally  stated  as  follows:  The  libelants,  being  about  to  engage 
in  the  business  of  transporting  fresh  beef  by  the  use  of  a  newly  patented  proc- 
ess, applied  to  the  claimants  for  a  charter  of  their  steamer  for  six  months,  to 
be  put  into  that  trade.  The  claimants  knew  for  what  business  the  vessel  was 
engaged,  and  the  libelants  knew  that  she  was  furnished  with  a  tubular  boiler. 
Such  boilers  are  liable  to  leak,  but  that  does  not  necessarily  interfere  with  their 
capacity  or  fitness  for  the  purposes  of  navigation.  The  charter-party  contained 
this  clause:  ^^First  The  said  party  of  the  first  part  agrees  the  said  vessel,  in 
and  during  the  said  voyage,  shall  be  kept  tight,  stanch,  well  fitted,  tackled, 
and  provided  with  every  requisite  for  such  a  voyage." 

The  charter-party  makes  no  mention  of  the  special  business  in  which  the 
vessel  was  to  be  engaged.  She  was  chartered  generally  for  six  months  to  run 
between  Philadelphia  and  New  York  and  Galveston,  or  any  intermediate  safe 
port  in  the  United  States,  or  any  foreign  port  not  prohibited  by  the  insurance. 
The  only  complaint  made  as  to  her  seaworthiness  is  in  respect  to  her  boiler,  and 
about  this  it  is  found  that  though  to  some  extent  leaking,  as  boilers  of  that 
class  are  liable  to  be,  it  was  still  efficient  and  seaworthy.  The  libelants  fitted 
the  vessel  with  the  necessary  apparatus  for  the  use  of  their  patented  process,  and, 
with  a  full  knowledge  that  her  boiler  was  apt  to  leak,  put  a  cargo  of  fresh 
beef  on  board  to  be  taken  from  Galveston  to  Philadelphia.  The  vessel  was 
twenty-three  days  in  making  that  voyage  instead  of  fourteen,  which  was  the 
usual  time  of  well-equipped  steamers.  The  beef  was  spoiled  before  it  got  to 
Philadelphia,  but  it  is  expressly  found  that  this  was  because  of  the  defective  con- 
struction and  working  of  the  refrigerating  room,  and  the  apparatus  and 
machinery  connected  therewith,  for  which  the  claimants  were  in  no  respect 
responsible. 

Upon  these  facts  the  court  below  dismissed  the  libel,  which  we  think  was 
clearly  right.  That  the  vessel  was  in  fact  seaworthy  is  settled  by  the  findings. 
All  the  claimants  covenanted  for  was,  that  she  was  provided  with  every  requi- 
site for  safe  navigation.  While  they  knew  that  her  charterers  intended  to  use 
her  in  connection  with  their  contemplated  business,  it  is  neither  found  nor  in- 
sisted that  any  higher  degree  of  seaworthiness  was  required  for  that  kind  of 
transportation  than  any  other,  much  less  that  the  claimants  knew  it.  Under 
these  circumstances  the  language  of  the  charter-party  is  to  be  construed  only 
as  an  agreement  that  the  vessel  was  seaworthy  for  the  purpose  of  navigating 
such  a  voyage  as  she  was  chartered  to  make,  without  any  regard  to  what  she 
was  to  carry.  The  claimants  did  not  contract  that  their  vessel  was  in  a  condi- 
tion to  make  her  voyages  in  any  particular  time,  but  only  to  make  them  safely. 
They  were  not  applied  to  for  a  vessel  suitable  for  carrying  fresh  beef,  but  for 
one  suitable  for  navigation  generally  between  the  designated  ports  and  places. 
Such  a  vessel,  according  to  the  findings,  they  got.  It  was  their  fault  alone  if 
they  did  not  apply  for  what  they  wanted.  They  took  all  the  risks  of  the  un- 
dertaking, except  such  as  arose  from  the  general  unseaworthiness  of  the  vessel 
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when  she  was  delivered  into  their  possession,  for  after  they  got  her  she  was  to 
be  subject  to  their  entire  control  within  the  terms  of  the  charter.  If  repairs 
were  necessary  to  keep  her  in  a  seaworthy  condition,  while,  under  the  charter, 
the  claimants  mi^ht  be  chargeable  with  the  expense  of  making  them,  it  would 
be  the  duty  of  the  charterers  to  see  that  they  were  made,  or  to  notify  the 
claimants  of  what  was  required.  The  provision  that  the  claimants  were  to 
nominate  and  the  charterers  appoint  the  eno^ineer,  and  that  the  appointment  of 
the  captain  by  the  charterers  should  be  subject  to  the  approval  of  the  claim- 
ants, did  not  affect  the  relation  of  the  parties  in  this  particular.  Delays  grow- 
ing out  of  derangement  in  the  machinery  were  to  be  deducted  from  the  charter 
time,  and  the  pay  for  the  use  of  the  vessel  correspondingly  reduced,  but  beyond 
that  the  owners  were  not  to  be  bound  if  the  vessel  was  actually  seaworthy 
when  delivered  into  the  possession  of  the  cliarterers  under  the  charter. 

Affirmed. 

MINOR  t\  TILLOTSON. 

(1  Howard,  287-290.    1843.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  is  a  writ  of  error  from  the  circuit  court  of  the 
United  States  for  tne  eastern  district  of  Louisiana. 

A  motion  has  been  made  to  dismiss  the  writ,  upon  the  ground  that  the  record 
contains  no  bill  of  exception,  nor  statement  of  facts  by  the  court,  according  to 
the  practice  in  Louisiana,  by  which  any  question  of  law  is  brought  up  for  re- 
vision in  such  a  form  as  to  enable  this  court  to  decide  upon  it ;  and  that  there 
is  a  mass  of  various  and  conflicting  testimony  in  relation  to  facts,  upon  which 
no  jurisdiction  can  be  exercised  upon  a  writ  of  error. 

§  1938.  Althov^h  a  record  brought  up  on  writ  of  error  has  no  hill  of  excep- 
tionSj  this  court  will  hear  the  party  as  to  whetlier  he  can  show  error  in  the  record. 

Assuming  this  statement  to  be  correct,  it  does  not  follow  that  advantage  can 
be  taken  of  it  upon  a  motion  to  dismiss.  The  record  shows  that  a  judgment 
was  rendered  in  the  circuit  court,  over  which  this  court  undoubtedly  have 
jurisdiction  upon  a  writ  of.  error.  The  plaintiffs  allege  that  there  is  error  in 
law  in  this  judgment,  and  have  brought  it  here  for  the  revision  of  this  court. 
And  upon  the  argument  of  the  case  it  will  be  incumbent  upon  them  to  show 
that  the  record  presents,  in  some  form  or  other,  a  statement  of  facts  upon 
which  a  question  of  law  arose  in  the  circuit  court,  and  which  was  there  erro- 
neously decided.  And  if  he  fails  to  do  this,  the  judgment  must  be  affirmed. 
But  he  is  entitled  to  be  heard,  in  order  that  he  may  show,  if  he  can,  that  the 
error  of  which  he  complains  appears  in  the  record ;  and,  whether  it  does  so  ap- 
pear or  not,  is  a  matter  which  cannot  be  inquired  into  in  the  form  in  which  the 
case  is  now  brought  before  us. 

The  motion  must  therefore  be  dismissed. 

CUCULLU  V.  EMMERUNQ. 
(22  Howard,  83-87.     1859.) 

Error  to  U.  S.  Circuit  Court,  Eastern  District  of  Louisiana, 

Opinion  by  Mr.  Justice  Grier. 

Statement  of  Facts. —  The  declaration  charges  that  the  plain tiflf  below  was  em- 
ployed by  Cucuilu,  as  a  broker,  to  sell  a  plantation ;  that  he  effected  a  sale  on 
terms  satisfactory  to  Cucuilu ;  that  the  sale  was  consummated,  by  delivery  of  the 
property  and  receipt  of  the  purchase  money ;  and  that  for  these  services  the 
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plaintiff  was  entitled  to  a  brokerage  of  two  per  cent,  which  Cucullu  refused  to 
pay.  The  facts  of  the  case  are  stated  by  the  coart  below  in  the  nature  of  a 
special  verdict,  finding  the  allegations  of  the  declaration  to  be  supported  by  th# 
evidence. 

§  1939.  ^h&re  ike  court  hdom  finds  thefdcts  in  ncuture  of  speciaL  verdioty  no 
guestion  can  he  raised  in  supreme  court  as  to  sufficiency  of  evidence. 

It  has  been  objected  here  that  such*  a  contract  cannot  be  proved  by  one  wit- 
ness, according  to  the  law  of  Louisiana.  That  objection  should  have  been 
made  to  the  court  below,  if  it  is  worth  anything.  But  the  case  stated,  made  by 
the  judge  to  whom  the  cause  was  submitted,  finds  facts,  and  not  evidence  of  facts ; 
consequently,  this  court  cannot  inquire,  unless  upon  some  bill  of  exceptions 
properly  taken,  whether  the  evidence  was  sufficient  to  justify  the  finding  of  the 
court.  It  would  be  granting  a  new  trial,  because  the  verdict  is  not  supported 
by  the  evidence,  without  any  bill  of  exceptions  to  the  admission  of  testimony  or 
to  the  charge  of  the  court. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

REED  V.  MARSH. 
(18  Peters,  153-15«.    1839.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  case  is  brought  before  the  court  by  a  writ  of  error 
to  the  supreme  court  of  the  state  of  Ohio,  sitting  for  the  county  of  Scioto,  under 
the  twenty-fifth  section  of  the  judiciary  act  of  1789.  A  motion  is  now  made  to 
dismiss  the  writ  upon  the  ground  that  the  case,  as  presented  by  the  record,  is  not 
one  in  w^hich  this  court  have  a  right  to  revise,  by  writ  of  error,  the  judgment  of 
a  state  court.  It  appears  from  the  record  that  an  action  of  ejectment  for  a  cer- 
tain tract  of  land  was  brought  by  the  plaintiff  against  the  defendant,  and  finally 
tried,  and  decided  in  the  supreme  court  of  the  state,  sitting  for  Scioto  county. 
The  declaration  is  in  the  usual  form,  to  which  the  plea  of  not  guilty  was  entered; 
and  upon  the  trial,  the  jury  found  a  general  verdict  for  the  defendant,  upon 
which  the  court  entered  judgment  in  his  favor. 

.  There  was  no  bill  of  exception  taken  in  the  case;  and  according  to  the  judi- 
ciary system  established  in  Ohio,  a  bill  of  exception  could  not,  at  that  time,  be 
regularly  taken,  when  the  trial  was  had  in  the  supreme  court  of  the  state. 
That  court  consists  of  four  judges,  two  of  whom  are  authorized  to  hold  the 
court  in  the  different  counties;  but  at  the  close  of  each  circuit,  the  four  judges 
are  required  to  meet  in  bank,  at  the  seat  of  government,  and  decide  all  ques- 
tions reserved  for  their  consideration  on  the  circuit;  and  when  the  decision  is 
made  in  bank,  each  cause  is  certified  to  the  county  from  which  it  was  brought 
and  the  judgment  is  there  entered. 

§  1940.  A  certifiAiote  of  the  clerk  that  certain  evidence  was  offered  cannot  he 
made  to  take  the  place  of  a  hiU  of  eosceptions. 

In  the  case  before  us  a  new  trial  was  moved  for,  and  among  other  reasons 
filed  in  support  of  the  motion  is  the  refusal  of  the  court  to  give  certain  in- 
structions to  the  jury  which  were  requested  by  the  counsel  for  the  plaintiff; 
and  we  gather  from  the  record,  though  not  very  distinctly,  that  this  motion 
was  reserved  and  h^ard  in  bank,  and  there  overruled.  The  reasons  assigned  by 
the  plaintiff  for  a  new  trial,  and  the  title  papers  to  which  they  refer,  have  been 
transmitted  and  certified  to  this  court,  by  the  clerk,  together  with  the  record 
of  the  judgment    It  is^  however,  unnecessary  to  mention  them  particularly^ 
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because  if  the  points  set  forth  in  the  motion  were  raised  at  the  trial  and  de- 
cided by  the  court,  then  it  is  very  clear  that  the  construction  of  certain  statutes 
of  the  United  Staites  was  drawn  in  question,  and  the  decision  in  the  state  court! 
was  against  the  title  claimed  under  them  by  the  plaintiff.  But  the  difficulty  id 
whether  these  facts  are  sufficiently  authenticated  by  the  record.  Can  we  re»- 
ceive  the  certificate  of  the  clerk  that  certain  papers  were  offered  in  evidence, 
And  the  statement  of  counsel  upon  a  moSon  for  a  new  trial  that  certain  in- 
structions were  refused  by  the  court,  as  sufficient  evidence  of  the  facts  they  set 
forth,  and  proceed,  upon  that  ground,  to  take  jurisdiction  and  revise  the  judg- 
ment of  the  state  court?  We  think  not.  In  the  case  of  the  Lessee  of  Fisher 
tf.  Cockerell,  5  Pet.,  254,  the  court  said :  "  In  cases  at  common  law  the  course 
of  this  court  has  been  uniform,  not  to  consider  any  paper  as  part  of  the  record 
which  is  not  made  so  by  the  pleadings,  or  by  some  opinion  of  the  court  refer- 
ring to  it.  This  rule  is  common  to  all  courts  exercising  appellate  jurisdiction, 
according  to  the  course  of  the  common  law.  The  appellate  court  cannot  know 
what  evidence  was  given  to  the  jury,  unless  it  is  spread  on  the  record  in  a 
proper  legal  manner.  The  unauthorized  certificate  of  the  clerk  that  any  docu- 
ment was  read,  or  any  evidence  given  to  the  jury,  cannot  make  that  document 
or  that  evidence  a  part  of  the  record,  so  as  to  bring  it  to  the  cognizance  of  thia 
court." 

§  1941.  The  factSy  to  constitute  apart  of  the  record^  irmst  he  authenticated  iy 
the  court. 

We  think  the  doctrine  in  that  case  is  entirely  correct.  The  certificate  of  the 
elerk  cannot  make  the  papers  above  mentioned  a  part  of  the  record ;  nor  can 
the  statement  of  counsel  in  the  motion  for  a  new  trial  authorize  us  to  say  that 
certain  questions  were  raised,  and  certain  opinions  given  upon  such  evidence* 
It  does  not  follow  that  the  court  admitted  that  the  opinions  imputed  to  them 
were  given  at  the  trial,  because  they  have  not  disavowed  them  in  overruling  the 
motion.  On  the  contrary,  it  might  sometimes  happen  that  such  a  motion  would 
be  overruled,  because  the  court  had  not  given  the  instruction  mentioned  in  the 
motion.  I'here  is,  therefore,  nothing  in  the  record  that  could  warrant  us  in  as- 
suming that  the  papers  referred  to  were  offered  in  evidence ;  nor  that  the  opin- 
ions ascribed  to  the  court  were  actually  given.  These  facts  should  in  some^ 
mode  or  other  be  authenticated  by  the  court  itself.  This  court  have  constantly 
adhered  to  this  rule,  and  the  cases  upon  the  subject  were  carefully  reviewed 
and  considered  in  the  CEise  of  Crowell  v.  Randell,  10  Pet.,  868,  and  the  rules 
there  stated  most  be  considered  as  too  firmly  settled  to  be  shaken.  The  writ 
of  error  in  this  case  must  therefore  be  dismissed. 

BALTIMORE  AND  POTOMAC  RAILROAD  COMPANY  v.  TRUSTEES  OP  SIXTH  PRES- 
BYTERIAN CHURCH. 

(1  Otto,  127-184.    1875.) 

Error  to  the  Supreme  Court  of  the!  District  of  Columbia. 

Opinion  by  Mr.  Justice  Clifpord. 

Statement  of  Facts. —  Compensation  was  claimed  in  this  case  by  the  trustees 

of  the  Sixth  Presbyterian  Church  of  this  District  for  injuries  occasioned 

to  their  real  property  by  the  railroad  company ;  and  they  made  application  to 

a  jnstice  of  the  peace  in  and  for  the  District,  representing  that  the  railroad 

company  ^^  have  laid  their  tracks  and  are  novr  running  their  trains  along  Sixth 

street  and  in  front  of  the  property  of  said  church,  and  have  built  and  now  oo- 
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cupy  and  use  a  depot  building  upon  said  Sixth  street  and  in  the  near  vicinity  of 
said  church,  to  the  great  damage  of  the  same."  Pursuant  to  that  application 
the  magistrate  to  whom  it  was  addressed  issued  a  warrant  to  the  marshal  of 
the  District,  commanding  him  to  summon  a  jury  of  twenty  citizens  of  the  Dis- 
trict, possessing  the  qualifications  therein  described,  to  meet  at  said  church 
building  on  the  day  therein  named,  to  proceed  to  value,  in  accordanee  with  law^ 
the  damages  which  the  said  church  organization  has  sustained  in  consequence 
of  the  things  done  as  aforesaid  by  said  compan3\  Two  objections  to  the  war- 
rant were  filed  with  the  marshal  by  the  railroad  company :  (1)  That  the  war- 
rant requires  the  jury  to  value  damages  for  causes  which  are  not  authorized  by 
law.  (2)  That  the  form  of  the  oath  administered  to  the  jury  is  not  correct. 
Enough  appears  to  show  that  the  objections  did  not  prevail,  and  that  the  inqui- 
sition was  taken;  the  jurors  being  first  sworn  by  the  marshal  that  they  would 
truly  and  impartially  assess  the  damages,  if  any,  the  applicants  may  sustain  by 
the  laying  of  the  track  along  Sixth  street  by  the  railroad  company ;  and  that 
the  jury  assessed  the  damages  sustained  by  the  applicants,  by  reason  of  the 
railroad  company  laying  their  track  along  Sixth  street,  at  the  sum  of  $11,500. 
Due  return  of  the  proceedings  was  made  by  the  marshal,  in  which  it  also  ap- 
pears that  both  parties  met  at  the  time  and  place  appointed,  and  that  the  mar- 
shal duly  certified  the  warrant  and  inquisition  to  the  supreme  court  of  the 
District,  as  required  by  law. 

Two  days  later,  the  railroad  company  moved  the  court  to  quash  the  warrant 
and  set  aside  the  .inquisition  for  the  reasons  following:  (1)  Because  the  war- 
rant required  the  marshal  to  summon  a  jury  to  assess  damages  not  authorized 
by  law.  (2)  Because  the  warrant  required  the  marshal  to  summon  a  jury  to 
assess  damages  for  the  running  of  the  company's  trains  along  Sixth  street  and 
in  front  of  the  property  of  the  church,  and  for  having  built  and  now  occupy- 
ing and  using  a  depot  building  in  the  near  vicinity  of  the  church.  (3)  Because 
the  return  of  the  marshal  shows  that  he  did  not  administer  to  the  jurors  the 
oath  required  by  law.  (4)  Because  the  marshal  permittted  evidence  to  go  to 
the  jury  to  show  that  the  property  had  been  damaged  by  the  use  and  occupar 
tion  of  the  track  by  the  railroad  company,  and  by  the  smoke  and  noise  arising 
.from  such  occupation.  (5)  Because  the  jury,  in  assessing  the  damages,  did  not ' 
confine  their  inquiries  to  the  question  of  appreciation  and  depreciation  of  the 
value  of  the  property  by  reason  of  the  laying  of  the  track  along  Sixth  street. 
Fending  that  motion,  the  plaintifiFs  suggested  to  the  court  that  the  law  required 
that  the  inquisition  should  be  confirmed  at  the  session  of  the  court  held  next 
after  the  same  was  filed,  and  moved  the  court  that  the  cause  be  placed  upon  the 
calendar,  and  stand  for  hearing;  and  the  court  granted  the  motion,  and  placed 
the  case  on  the  trial  calendar.  Four  days  afterwards,  the  plaintififs  moved  the 
court  to  confirm  the  award  of  the  jury ;  and  on  the  same  day  the  defendants 
moved  the  court  to  strike  the  cause  from  the  calendar  for  the  want  of  jurisdic- 
tion to  try  the  same,  except  on  appeal. 

AflBdavits  of  their  counsel  were  oflfered  by  the  defendants  to  prove  that  the 
plaintiff's  were  permitted  to  give  evidence  to  the  inquisition,  against  the  objec- 
tions of  the  company,  that  the  church  was  greatly  annoyed  and  injured  by  the 
location  of  the  engine  depot,  in  consequence  of  the  smoke  arising  from  the  en- 
gines being  wafted  by  the  wind  into  the  church  building,  and  also  from  the 
noise  of  the  engines  and  the  passing  trains  and  the  ringing  of  the  engine-bells. 
Two  jurors  also  gave  affidavits,  which  were  also  offered  in  evidence,  to  show 
that^  in  arriving  at  the  conclusion,  they  took  into  consideration  all  the  sur- 
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• 

rounding  circumstances,  such  as  the  passing  of  trains  in  front  of  the  church, 
the  danger  in  passing  to  and  from  the  church,  the  expense  of  removing  to  another 
location,  and  the  smoke  and  noise  arising  from  the  passing  engines.  Season- 
able objection  was  made  by  the  plaintififs  to  the  admissibility  of  those  aflSdavits; 
but  the  court  overruled  the  objections,  and  the  affidavits  were  introduced  and 
allowed  to  be  read.  Hearing  was  had  on  the  motion  of  the  plaintiffs  and  on 
the  motions  of  the  defendants  to  strike  the  case  from  the  calendar,  and  to  set' 
the  inquisition  aside.  Both  motions  of  the  defendants  were  overruled,  and  the 
court,  finding  no  error  in  the  record,  confirmed  the  inquisition  and  finding  of 
the  jurj'-,  and  gave  judgment  in  favor  of  the  plaintiffs  for  the  amount  awarded. 
Neither  partj'^  tendered  any  bill  of  exceptions;  but  the  defendants  sued  out  a 
writ  of  error,  and  removed  the  cause  into  this  court. 
§  1943.  Depositions^  affidavits^  etc,^  how  made  a  part  of  the  record,  {a) 
Neither  depositions  nor  affidavits,  though  appearing  in  the  transcript  of  a 
common  law  court  of  errors,  can  ever  be  regarded  as  a  part  of  the  record,  un- 
less the  same  are  embodied  in  an  agreed  statement  of  facts,  or  are  made  so  by 
a  demurrer  to  the  evidence,  or  are  exhibited  in  a  bill  of  exceptions.  Matters  of 
parol  evidence  in  such  a  case  can  never  be  made  a  part  of  the  record  so  as  to 
become  re-examinable  in  a  court  of  errors,  unless  it  be  in  one  of  four  ways: 
(1)  By  an  agreed  statement  of  facts.  (2)  By  a  bill  of  exceptions.  (3)  By  a 
special  verdict.  (4)  By  a  demurrer  to  the  evidence;  which  latter  mode  is 
seldom  or  never  adopted  in  modern  practice.  Exceptions  may  be  taken  by  the 
opposite  party  to  the  introduction  of  depositions  or  affidavits;  and  the  party 
introducing  such  evidence  in  a  subordinate  court  may  insist  that  the  court  shall 
give  due  effect  to  the  evidence,  and,  in  case  of  refusal  to  comply  with  such  a 
request,  may  except  to  the  ruling  of  the  court,  if  it  be  one  prejudicial  to  his 
rights.  Where  neither  party  excepts  to  the  ruling  of  the  court,  either  in  respect 
to  its  admissibility  or  legal  effect,  the  fact  that  such  a  deposition  or  aflBdavit  is 
exhibited  in  the  transcript  is  not  of  the  slightest  importance  in  the  appellate 
court,  as  nothing  of  the  kind  can  ever  constitute  the  proper  foundation  for  an 
assignment  of  error..  Suydam  v.  Williamson,  20  How.,  433.  Errors  apparent 
in  the  record,  it  is  true,  are  open  to  revision,  whether  the  error  be  made  to  ap- 
pear by  bill  of  exceptions,  or  in  any  other  legal  manner.  Slacum  v.  Pomery,  6 
Cr.,  221;  Bennet  v.  Butterworth,  11  How.,  669;  Garland  v.  Davis,  4  id.,  131. 
When  a  party  is  dissatisfied  with  the  decision  of  his  cause  in  an  inferior  court, 
and  intends  to  seek  a  revision  of  the  law  applied  to  the  case  in  a  superior  juris- 
diction, he  must  take  care  to  raise  the  question  of  law  to  be  revised,  and  put 
the  facts  on  the  record  for  the  information  of  the  appellate  tribunal;  and,  if  he 
omits  to  do  so  in  any  of  the  methods  known  in  the  practice  of  courts  of  errors, 
he  must  be  content  to  abide  the  consequences  of  his  own  neglect.  Evidence, 
whether  written  or  oral,  and  whether  given  to  the  court  or  the  jury,  does  not 
become  a  part  of  the  record  unless  made  so  by  some  regular  proceeding  at  the 
time  of  the  trial  and  before  the  rendition  of  the  judgment.  Whatever  the  error 
may  be,  and  in  whatever  stage  of  the  cause  it  may  have  occurred,  it  must  ap- 

(a)  In  Reed  v.  Gardner,  17  Wall.,  409,  the  transcript  contained  a  number  of  depositions,  exhibits,  etc.,  but  the 
bill  of  exceptions  contained  no  statement  of  the  evidence,  consisting  only  of  the  chaise,  and  of  requests  and 
refusals  to  charg:e.  The  court  delivered  the  following  opinion:  *'It  has  been  frequently  held  by  this  court,  that, 
in  passing  upon  the  questions  presented  in  a  bill  of  exceptions,  it  will  not  look  beyond  the  bill  itself.  The  plead- 
ings, and  the  statements  of  the  bill,  the  verdict,  and  the  judgment,  are  the  only  matters  that  are  properly  before 
the  court.  Depositions,  exhibits,  or  certificates,  not  contained  in  the  bill,  cannot  be  considered  by  the  court. 
The  case  of  Flanders  v.  Tweed,  9  Wall.,  4i6,  was  exceptional.  The  court  intend  to  adhere  to  this  practice.  Under 
this  rule  there  is  then  nothing  whatever  in  the  present  case  for  the  court  to  pass  upon.  It  is  impossible,  ui>on  a 
record  such  as  this  is,  that  we  should  know  whether  the  charge  is  correct  or  erroneous,  or  whether  tiie  refusals  ta 
chaiige  as  requested  were  Justified,  or  whether  they  were  improper." 
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pear  in  the  record,  else  it  cannot  be  revised  ia  a  court  of  error  exercising  juris- 
-diction  according  to  the  course  of  the  common  law.  Viewed  in  the  light  of 
these  suggestions,  it  is  clear  that  it  will  not  ba  necessary  to  give  a  separate  exami- 
nation to  all  the  alleged  errors  of  the  court  below  in  confirming  the  inquisition 
and  in  rendering  judgment  for  the  plaintiffs.  Sufficient  has  already  been  re- 
marked to  show  that  the  affidavits  constituting  the  whole  basis  of  the  theory 
of  fact  involved  in  the  errors  assigned,  affecting  the  merits  of  the  controversy, 
are  no  part  of  the  record,  and  consequently  the  errors  assigned  are  utterly  des- 
titute of  any  legal  foundation. 

§  1943.  Wliere  no  error  appears  the  judgment  will  he  affirmed^  except  in  eases 
<ff  mistrial,  {a) 

Attempt  is  made  to  overcome  that  difficulty  by  the  suggestion  that  the 
writ  of  error  is  addressed  to  the  judgment,  and  that  the  office  of  the  writ  of 
error  is  to  remove  the  judgment  of  the  subordinate  court  into  this  court  for  re- 
examinatiouy  which  is  undoubtedly  correct ;  but  it  is  equally  true,  that,  if  the 
transcript  does  not  show  that  any  error  exists  in  the  record,  the  judgment  must 
in  all  cases  be  affirmed,  except  where  it  appears  that  there  has  been  a  mistrial. 
Minor  v.  Tillotson,  1  How.,  287;  Taylor  v.  Morton,  2  Black,  434;  Barnes  v. 
Williams,  11  Wheat.,  415;  Carrington  v.  Pratt,  18  How.,  63. 

§  1 944.  It  seems  that  a  bill  of  exoeptioi\B  may  he  taken  to  the  overruling  of 
objections  to  tJis  report  of  a  referee. 

Inquisitions  like  the  present  one  bear  a  strong  analogy  in  many  respects  to 
the  report  or  award  of  referees  appointed  under  a  rule  of  court,  to  whom  is  re- 
ferred a  pending  action.  Referees  in  such  cases  make  their  report  to  the  court^ 
and  in  such  a  case  the  report,  unlike  an  award  at  common  law,  must  be  con- 
firmed before  the  prevailing  party  is  entitled  to  the  benefit  of  the  finding  of 
the  referees.  When  the  report  is  filed  in  court  the  losing  party  may  file  objec- 
tions in  writing  to  the  confirmation  of  the  report,  and  may  introduce  evidence 
in  support  of  the  objections;  and  it  is  well  settled  law  that  the  ruling  of  the 
court  in  overruling  such  objections  is  the  proper  subject  of  a  bill  of  exceptions. 
Railroad  v,  Myers,  18  How.,  250.  Doubts  were  expressed  at  one  time  whether 
a  bill  of  exceptions  could  be  claimed  in  such  case,  but  the  decision  referred  to 
removed  every  doubt  upon  the  subject*  Strothers  v.  Hutchinson,  4  Bing.  N.  C, 
83 ;  Ford  v.  Potts,  1  Halst.,  388 ;  Nesbitt  -».  Dallam,  7  Gill  &  J.,  507 ;  "Tomson 
V.  Moore,  9  Port.,  137.  Evidence  in  support  of  the  objections  to  the  award 
was  received  in  that  case,  and  the  judge  overruled  the  objections,  and  embodied 
tHe  testimony  and  his  ruling  in  a  bill  of  exceptions,  reserving  his  opinion  as  to 
the  regularity  of  the  proceeding,  and  whether  the  judgment  could  be  revised. 
Pursuant  to  the  arrangement  the  losing  party  in  the  court  below  sued  out  a  writ 
of  error,  and  this  court  sustained  the  writ  of  error,  and  decided  that  the  equity 
of  the  statute  allowing  a  bill  of  exceptions  in  courts  of  common  law  of  original 
jurisdiction  embraces  all  such  judgments  or  opinions  of  the  court  that  arise  in 
the  course  of  a  cause  which  are  the  subjects  of  revision  by  an  appellate  court, 
and  which  do  not  otherwise  appear  on  the  record.  18  id.,  251 ;  Canal  Co.  u. 
Archer,  9  G.  &  J.,  481 ;  Walker  v.  Eailroad,  3  Cush.,  8.  Doubtless  other  modes 
may  be  devised  of  accomplishing  a  revision  of  the  legal  questions  in  a  case  like 
the  present,  but  the  court  does  not  find  it  necessary  to  pursue  the  inquiry,  as 
all  the  court  intends  to  decide  is^  that  the  affidavits  in  the  transcript  are  not  a 

(a)  The  issues  of  fact  must  be  ascertained  and  made  certain  before  a  court  of  error  <  an  review  the  decision  of 
an  inferior  court.  If  the  verdict  do  not  find  all  the  issues,  or  the  agi*eed  statement  in  the  nature  of  a  special  ver- 
dict be  imperfect  or  inoomi^ete,  the  court  may  order  a  venire  cie  7toiK»  because  of  the  mistrial.  Guild  v.  Froilp 
tin,*  18  How.,  135. 
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part  of  the  record,  and  that  in  anch  a  ease  an  assignment  of  errors,  such  as  the 
one  exhibited  in  this  case,  so  far  as  the  same  depends  upon  the  affidavits,  pre- 
sents no  question  for  re-examination  by  this  court. 

§  1945.  Inquisition  of  damages  for  property  injured  hy  a  railroad  com,pany. 

Three  other  questions  of  a  formal  character  must  receive  a  brief  considera- 
tion. Thej  arise  from  certain  preliminary  objections  made  by  the  defendants, 
as  follows:  (1)  That  the  warrant  directed  the  marshal  to  summon  a  jury  to  as 
sess  damages  not  authorized  by  law.  (2)  Because  the  marshal  did  not  admin- 
ister to  the  jury  the  oath  required  by  law.  (3)  They  alsordenied  the  jurisdiction 
of  the  court  below,  because  the  case  was  not  removed  into  that  court  by  appeal 
from  the  special  term.  By  the  warrant  it  appears  that  the  applicants  repre- 
sented to  the  magistrate  that  the  railroad  company  bad  laid  their  tracks  and 
are  now  running  their  trains  along  Sixth  street  and  in  front  of  the  property  of 
the  applicants,  and  have  built  and  now  occupy  and  use  a  depot  building  on 
said  street  in  the  near  vicinity  of  the  church;  and  the  command  to  the  marshal 
is,  that  he  should  summon  a  jury  of  the  number  and  described  qualifications 
*'  to  proceed  to  value,  in  accordance  with  Icno,  the  damages  which  the  said 
church  organization  has  sustained  in  consequence  of  the  things  done  by  said 
company  as  aforesaid."  Properly  construed,  it  is  by  no  means  certain  that  the 
warrant  professes  to  confer  any  greater  power  than  that  conferred  by  the  stat- 
ute, as  the  express  direction  of  the  warrant  is  that  the  jury  shall  proceed  to 
value  the  damages  in  accordance  with  law ;  which  phrase  may  Well  be  regarded 
as  aMimitation  upon  the  phrase,  ''in  consequecne  of  the  things  don«  by  said 
company."  Suppose,  however,  the  terms  of  the  warrant  are  more  eomprehen.-' 
sive  than  the  words  of  the  statute;  still  the  court  is  of  the  opinion  that  it  fur-> 
nislies  no  sufficient  cause  to  reverse  the  judgment,  for  the  reason  that  the 
transcript  furnishes  no  legal  evidence  that  the  excess  of  power  conferred,  if 
any,  was  ever  exercised  by  the  jury  to  the  prejudice  of  the  rights  of  the  de- 
fendants. ^Nothing  appears  in  the  transcript  upon  the  subject,  except  what  is 
contained  in  the  affidavits;  and  it  has  already  been  determined  that  the  affidar 
vits  are  not  properly  to  be  regarded  as  a  part  of  the  record.  Pomeroy  v.  Bank, 
1  Wall.,  COO;  Young  v.  Martin,  8  id.,  356;  Coddington  v.  Richardson,  10  id.,  518. 

Enough  appears  in  the  record  to  show  that  the  jurors  were  duly  sworji  that 
they  would  truly  and  impartially  assess  the  damages  sustained  by  the  appli- 
cants by  the  laying  of  the  railroad  tracks,  taking  into  consideration  the  appre- 
ciation and  depreciation  of  the  property  belonging  to  the  church.  Seasonable 
objection  was  made  to  the  form  of  the  oath ;  but  the  objecting  party  did  not 
point  out  in  what  respect  it  was  erroneous  to  their  prejudice^  nor  have  they 
done  so  in  the  assignment  of  errors ;  which  is  all  that  need  be  said  upon  the 
subject.  Argument  is  hardly  necessary  to  show  that  the  third  objection  is 
without  merit,  as  the  course  pursued  is  fully  justified  by  the  act  of  congress. 
12  Stat.,  763. 

§  1946«  Presumptions  in  favor  of  the  action  of  the  court 

Parties  aggrieved  by  any  order,  judgment  or  decree  made  or  pronounced  at  a 

special  term,  may,  if  the  same  involve  the  m^erits  of  the  action  or  proceedings 

appeal  therefrom  to  the  general  term ;  but  the  same  section  provides  that  th« 

justice  holding  the  special  term  may,  in  his  discretion,  order  any  motion  or  suit 

to  be  heard  in  the  first  instance  at  a  general  term.    Unquestioned  power  being 

shown  to  warrant  the  proceeding,  the  action  of  the  court  must  be  presumed  to 

be  correct  until  the  contrary  is  shown  by  evidence  embodied  in  the  record. 

Thompson  v.  Riggs,  5  Wall.,  676.  Judgment  affirmed 
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LEBTWITCH  V.  LECANU. 
•  (4  Wallace,  187-189.    1866.) 

Opinion  by  Mr.  Justice  Miller. 

Statement  of  Facts. —  The  only  allegation  of  error  in  this  record  relates  to  a 
certificate  of  a  notary  public,  that  he  had  notified  the  indorsers  of  a  promis- 
sory note  of  the  dishonor  of  said  note.  The  bill  of  exceptions  states  that 
^'plaintiff  offered  in  evidence  an  instrument  in  writing  on  the  back  of  the  pro- 
test, purporting  to  be  ^  certificate  of  the  notary,  that  he  had  notiflad  the  in- 
dorser  of  the  note,  which  is  hereunto  annexed  for  reference  as  a  part  of  this  billj 
to  which  certificate  counsel  for  defendant  objected,"  etc.  No  such  paper  is 
found  annexed  to  the  bill  of  exceptions,  nor  in  any  manner  referred  to,  or  marked, 
or  identified  as  being  apart  of  the  bill  of  exceptions,  or  as  the  paper  which  was 
offered  in  evidence. 

§  1947.  A  paper  not  incorporated  into  the  hiU  of  exceptions  micst  he  identi- 
fied in  soine  way. 

The  suit  being  in  the  circuit  court  for  the  district  of  Louisiana  was  com- 
menced by  petition,  and  according  to  the  practice  in  such  cases,  there  is  annexed 
to  the  petition  a  copy  of  the  note  sued  on,  and  of  the  protest  and  certificate  of 
notice  to  the  indorsers.  But  this  is  merely  a  copy  attached  to  and  a  part  of 
the  pleading,  and  is  certainly  not  the  paper  which  was  offered  in  evidence.  It 
may  or  may  not  be  a  perfect  copy  of  that  paper;  but  whether  it  is  so  or  not, 
it  is  certain  that  it  does  not  become  a  part  of  the  bill  of  exceptions  by  bfeing 
attached  to  the  pleading.  If  a  paper  which  is  to  constitute  a  part  of  the  bill 
of  exceptions  is  not  incorporated  into  the  body  of  the  bill,  it  must  be  annexed 
to  it,  or  so  marked  by  letter,  number,  or  other  means  of  identification  men- 
tioned in  the  bill,  as  to  leave  no  doubt,  when  found  in  the  record,  that  it  is  the 
one  referred  to  in  the  bill  of  exceptions.  TJaere  is  nothing  of  the  kind  here; 
and  as  we  must  presume  the  ruling  of  the  court  to  be  right,  in  the  absence  of 
anything  showing  it  to  be  wrong,  the  judgment  must  be  affirmed. 

YOUNG  V,  MARTIN. 
(8  Wallace,  854^58.    1869.) 

Error  to  the  Supreme  Court  of  the  Territory  of  Utah. 

Opinion  by  Mr.  Justice  Field. 

Statement  of  Facts. — There  is  no  evidence  contained  in  the  transcript  that 
any  exceptions  were  taken  to  the  action  of  the  district  court  of  the  territory, 
except  such  as  appears  from  the  minutes  of  the  clerk.  These  minutes  are  mere 
memoranda,  stating,  in  the  briefest  and  most  general  manner,  the  proceedings 
had  in  court.  They  do  not  purport  to  give  the  particulars  of  the  proceedings^ 
but  only  to  describe  their  character.  They  were  made  to  preserve  an  account 
of  the  general  order  of  business  of  the  court,  and  to  assist  the  clerk  in  the  sub- 
sequent preparation  of  the  formal  record.  In  this  case  they  state  that,  on  a 
day  mentioned,  the  plaintifl^s'  counsel  filed  a  demurrer,  which  was  argued  and 
taken  under  advisement;  that,  on  the  subsequent  day,  the  demurrer  was  over- 
ruled, and  the  plaintifl's  excepted.  And,  also,  that  afterwards,  on  a  certain 
day,  the  plaintiffs'  counsel  made  a  verbal  motion  for  judgment  and  damages  on 
the  pleadings;  that  the  motion  was  argued  and,  on  the  following  day,  over- 
ruled, and  that  the  ruling  was  excepted  to 
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§  1 948.  Mere  memoranda  hy  the  derk  cannot  he  used  in  the  place  of  a  hiU  of 
€xceptio)i8. 

These  entries  do  not  present  the  action  of  the  court  and  the  exceptions  in 
such  form  that  we  can  take  any  notice  of  them.  It  is  no  part  of  the  duty  of 
the  clerk  to  note  in  his  entries  the  exceptions  taken,  or  to  note  any  other  pro- 
ceedings of  counsel,  except  as  they  are  preliminary  to,  or  the  basis  of,  the 
orders  or  judgment  of  the  court.  To  be  of  any  avail,  exceptions  must  not  only 
be  drawn  up  so  as  to  present  distinctly  the  ruling  of  the  court  upon  the  points 
raised,  but  they  must  be  signed  and  sealed  by  the  presiding  judge.  Unless  so 
signed  and  sealed,  they  do  not  constitute  any  part  of  tfle  record  which  can  be 
considered  by  an  appellate  court.  Williams  v,  Norris,  12  Wheat.,  119;  Lever- 
inge  V.  Dayton,  4  Wash.,  698. 

§  1949.  liuling  on  a  demurrer^  how  preserved;  demurrer  abandoned  by  filing 
replication,  • 

It  is  true,  as  stated  by  counsel,  that  the  object  of  a  bill  of  exceptions  is  to 
make  matter  of  record  what  would  not  otherwise  appear  as  such,  and  that  no 
biU  is  necessary  where  the  error  alleged  is  apparent  upon  the  record.  So  here, 
had  the  demurrer  been  in  the  transcript,  and  it  had  appeared  that  the  plaintiffs 
had  relied  upon  its  sufficiency,  and  final  judgment  thereon  had  passed  against 
them,  the  error  of  the  court,  if  any  existed,  would  have  been  open  to  examina- 
tion, for  it  would  have  been  disclosed  b}'^  the  proceedings.  No  bill  of  excep- 
tions, then,  could  have  presented  more  clearly  the  ruling  of  the  court.  Suydam 
V.  Williamson,  20  How.,  427.  But  the  demurrer  is  not  in  the  transcript,  and  it 
is  only  a  matter  of  conjecture  whether  it  was  a  special  or  general  one;  to  the 
form  or  substance  of  the  answer.  Nor  is  any  order  overruling  the  demurrer 
shown;  a  statement  of  the  clerk  in  his  entries  that  such  was  the  fact  is  all  that 
appears.  But,  independent  of  this  consideration,  the  ruling  of  the  court  on 
this  point  would  not  be  noticed,  for  it  appears  that  the  plaintiffs,  instead  of 
relying  upon  the  sufficiency  of  the  alleged  demurrer,  filed  a  replication  to  the 
answer.  They  thus  abandoned  their  demurrer,  and  it  ceased  to  be  a  part  of 
the  record.  Aurora  City  v.  West,  7  Wall.,  92 ;  Clearwater  v.  Meredith,  1  id., 
42;  Brown  v,  Saratoga  Railroad  Co.,  18  N.  Y.,  495. 

§  1950.  The  grounds  on  which  a  motion  was  overruled  must  be  shown  by  the 
record. 

The  exception  to  the  ruling  in  denying  the  motion  for  judgment  on  the 
pleadings  is  not  only  subject  to  the  general  objection  already  stated,  but  to  the 
further  objection  that  the  grounds  upon  which  the  motion  was  made  or  denied 
are  not  given.  The  motion  was  not  made  at  the  trial,  and,  as  counsel  suggests, 
it  may  have  been  denied  on  a  point  of  practice  without  respect  to  the  merits. 

Judgment  affirm^. 

UNITED  STATES  v.  WILKINSON. 
(12  Howard,  346-25  4.     185 1. ) 

Error  to  U.  S.  Circuit  Court,  Eastern  District  of  Louisiana. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  action  was  brought  against  the  defendants  in 
error  as  sureties  on  the  official  bond  of  William  McQueen,  who  was  appointed 
postmaster  at  New  Orleans  in  1840.  The  proceeding  was  by  petition  accord- 
ing to  the  practice  in  Louisiana,  and  a  copy  of  the  bond  was  set  forth  in  the 

petition,  and  also  annexed  to  and  filed  with  it,  and  the  United  States  alleged 
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that  McQueen  had  received,  as  postmaster,  $30,060.92,  which  he  had  ae^ected 
and  refused  to  pay  over. 
The  defendants,  in  their  answers,  took  three  grounds  of  d^ense: 

1.  They  admitted  their  several  signatures  to  the  bond  set  forth  in  the  peti- 
tion, but  denied  that  it  had  ever  been  delivered  by  them  or  aooepted  by  the 
postmaster-general. 

2.  That  there  had  been  a  former  recovery  against  them  for  the  same  cause  of 
action. 

3.  That  the  suit  was  barred  by  limitations,  not  having  been  instituted  against 
the  sureties  within  twd  years  after  the  default  of  the  postmaster. 

At  the  trial,  the  jury  found  a  verdict  for  the  defendant,  and  judgment  was 
entered  accordingly,  and  the  United  States  have  brought  thfs  writ  of  error  upon 
the  judgment. 

It  appears  by  the  record  duly  certified  to  this  court  that  the  following  excep- 
tion was  taken : 

United  States  v.  WUkinaon  ei  als. 

Bill  of  JScoeptions. 
Thb  UNrrED  States    ) 

V.  VNo.  1727. 

J.  B.  Wilkinson  et  al.  ) 

In  the  circuit  court  of  the  United  States  for  tlie  fifth  circuity  sitting  for  ih$ 

eastern  district  of  New  Orleans, 

Present  Hon.  T.  H.  M' Caleb,  judge  of  the  district  court,  presiding  alone. 

April  term^  1848. 

Be  it  remembered,  that  at  the  April  term  of  the  circuit  eourt  aforesaid,  in 
the  year  1848,  on  Tuesday,  the  8th  day  of  April,  1848,  on  the  trial  of  the 
above-named  cause,  the  attorney  of  the  United  States  offered  in  behalf  of  the 
United  States  to  [be]  read  in  evidence  to  the  jury  a  certain  instrument,  being 
a  bond  annexed  to  the  petition  or  information  in  this  cause,  being  an  authentic 
copy  [of]  a  bond  signed  by  William  M'Queen  as  principal,  and  the  parties 
herein  defendant  as  sureties,  for  the  faithful  discharge  of  the  duties  of  the 
ofl^ce  of  postmaster  at  New  Orleans,  dated  on  the  8th  day  of  June,  in  the  year 
1840;  to  the  reading  in  evidence  of  which  bond  the  counsel  of  defendants  ob- 
jected, and  the  court  sustained  the  abjection,  and  refused  to  allow  the  docu- 
ment to  be  read. 

Whereupon  the  attorney  of  the  United  States  excepted  to  the  ruling  of  the 
court,  and  tenders  this  as  his  bill  of  exceptions,  praying  that  the  same  may  be 
signed  by  the  court,  and  made  a  part  of  this  record. 

Thbo.  H.  M'Caleb.     [seal.} 

U.  S.  Judge. 

§  1 951  •  T/uit  an  reception  appears  to  have  heen  taken  a  year  before  the  trial  is 
not  material^  if  the  bill  is  otherwise  regular. 

This  exception,  it  will  be  observed,  states  that  it  was  taken  on  the  8th  day  of 

April,  1848;  and  the  record  shows  that  the  suit  was  not  instituted  until  the 

11th  of  July  in  that  year,  and  that  the  trial  took  place  on  the  7th  and  8th  of 

May,  1849,  and  that  the  verdict  was  rendered  on  fhe  day  last  mentioned.    It 

is  insisted  on  behalf  of  the  defendants  that,  as  this  exception  is  stated  to  have 

been  taken  on  the  8th  of  April,  1848,  more  than  a  year  before  the  trial^  it  can- 
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not  be  regarded  by  this  court  as  an  exception  legally  taken,  nor  noticed  in  its 
judgment.  And,  further,  that  if  it  be  considered  as  an  exception  regularly 
taken  and  certified,  yet  the  opinion  of  the  court  rejecting  the  testimony  was 
correct.  The  exception  is  certainly  very  loosely  framed,  and  the  date  above 
mentioned  cannot  be  reconciled  with  the  rest  of  the  record.  It  is  evidently  a 
clerical  mistake,  arising,  most  probably,  from  the  pressure  and  hurry  of  business 
which  is  sometimes  unavoidable  in  a  court  of  original  jurisdiction.  For  the 
titling  at  the  head  of  the  exception  states  it  to  be  taken  in  No.  172T, 
which  is  the  number  by  which  this  suit  appears  to  have  been  marked  in  the 
circuit  court  throughout  the  proceedings;  and  in  the  body  of  the  exception  it 
is  said  to  be  offered  at  the  trial.  There  is  nothing  in  the  record  from  which  it 
can  be  inferred  that  a  suit  was  pending  between  the  same  parties  on  the  8th  of 
April,  1848.  And  this  exception  is  regularly  certified  by  the  circuit  court  as 
a  part  of  the  proceedings  in  this  case,  and  as  on3  taken  at  the  trial.  This  cer- 
tificate from  the  circuit  court  is  conclusive  upon  this  court,  and  the  exception 
must  be  regarded  as  duly  taken  and  regularly  brought  up  by  the  writ  of 
error. 

§  1962.  An  authentic  copy  of  an  office  ho7id  is  admissible  in  evidence  in  a 
suit  on  the  iond. 

With  respect  to  the  opinion  excepted  to,  we  can  see  no  ground  for  rejecting 
the  testimony.  The  exception  in  substance  states  that  the  district  attorney 
offered  to  read  in  evidence  a  certain  instrument  annexed  to  the  petition,  being 
an  aaitbentic  copy  of  a  bond  signed  by  the  defendants,  as  sureties  for  McQueen. 
It  is  admitted  by  the  answers  that  the  defendants  had  signed  the  original 
bond  of  which  this  is  a  copy ;  and,  moreover,  the  copy  offered  is  said  to  be 
authentic.  The  possession  of  the  original  bond  by  the  proper  officers  of  the 
United  States  was  prima  facie  evidence  that  it  had  been  delivered  and  ao- 
oepted.  The  bond  was  a  necessary  part  of  the  evidence  in  behalf  of  the  United 
States,  and  as  the  copy  was  duly  authenticated,  according  to  the  act  of  con- 
gress, we  are  at  a  loss  to  understand  upon  what  ground  it  could  have  been 
rejected. 

§  1953.  The  presumption  is  against  the  action  of  the  court  in  rejecting  admis- 
sible evidence. 

It  is  said  that  there  might  have  been  objections  which  do  not  appear  in  the 
exception,  and  that  every  presumption  is  to  be  made  in  favor  of  the  judgment 
of  the  inferior  court,  and  that  it  is  to  be  presumed  right  until  the  contrary  ap- 
pears. This  18  true.  But  the  contrary  does  appear  in  the  present  case.  If, 
indeed,  the  exception  bad  merely  stated  that  the  plaintiff  offered  a  certain 
paper  without  describing  it,  or  without  showing  its  application  to  the  matter 
in  controversy,  and  the  court  had  rejected  it  without  stating  the  grounds  of  its. 
decision,  undoubtedly  the  judgment  would  be  presumed  to  be  correct.  But  here 
the  paper  is  shown  by  the  statement  in  the  exception  to  be  legally  admissible. 
The  error,  therefore,  is  apparent;  and  no  presumption  can  be  made  in  favor  off 
a  judgment,  where  the  error  is  apparent  on  the  record.  If  there  was  any  fact 
which,  notwithstandmg  the  authentication  of  the  copy,  made  it  inadmissible,  it 
ought  to  have  been  shown  by  the  defendants,  and  set  forth  in  the  exception. 
And  where  no  such  fact  appears,  it  must  be  presumed  not  to  exisL  A  contrary 
rule  would  make  the  right  to  except  of  no  value  to  the  party,  and  would  put  an 
end  to  the  revisory  power  of  the  appellate  court  whenever  the  inferior  tribunal 
desire  to  exclude  it, —  Denon  apparentibus  et  de  non  existentibus  eadem  est  ratWj 
is  an  old  and  well-established  maxim  in  legal  proceedings,  and  is,  founded  oa 
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principles  of  justice  as  well  as  of  law.  And  for  error  in  rejecting  the  testimony 
which  upon  the  facts  in  the  exception  oaght  to  have  been  received,  the  judg- 
ment of  the  circuit  court  must  be  reversed. 

GENERES  V,  CAMPBELL. 
(11  WaUace,  lOa-lOO.    1870.) 

Error  to  U.  S.  Circuit  Court,  District  of  Louisiana. 

Opinion  by  Mr,  Justice  Swaynb. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  district  of  Louisiana.  The  plaintiff  in  error  was  the  de- 
fendant in  the  court  below.  The  action  was  brought  against  him  as  the  in- 
dorser  of  a  promissory  note.  The  parties,  pursuant  to  the  act  of  congress  of 
March  3,  1865,  filed  a  written  stipulation  waiving  a  jury,  and  the  cause  was 
tried  by  the  court.  A  judgment  was  rendered  against  the  defendant.  He  took 
a  bill  of  exceptions.    No  facts  were  specially  found  by  the  court. 

§  1954.  The  act  of  March  3, 1865^  authorizing  a  trial  without  a  jurj/y  applies 
to  Louisiana. 

The  act  referred  to  provides  that  the  finding  of  the  court  upon  the  facts  — 
which  finding  may  be  either  general  or  special  —  shall  have  the  same  effect  as 
the  verdict  of  a  jury;  that  the  rulings  of  the  court  in  the  progress  of  the 
cause  may  be  reviewed  by  this  court,  when  properly  presented  by  a  bill  of  ex- 
ceptions, and  that  where  the  finding  is  special  this  review  may  extend  to  the 
sufficiency  of  the  facts  found  to  support  the  judgment.  This  act  is  general  in 
its  terms  as  to  the  scope  of  its  operation,  and  embraces  the  district  of  Louisiana. 

§  1955.  The  signature  of  the  judge  without  a  seal  is  sufficient  to  authenticate 
a  iiU  of  exceptions,  {a) 

There  being  no  special  finding  of  the  facts,  the  inquiry  as  to  their  sufficiency 
to  support  the  judgment  does  not  arise.  Our  exammation  of  the  case  must  be 
confined  to  the  bill  of  exceptions.  It  is  objected  that  this  instrument  was  not 
sealed,  as  well  as  signed,  bv^  the  judge.  The  statute  of  Westminster  prescribes 
a  seal,  but  no  act  of  congress  and  no  rule  of  this  court  contains  such  a  require- 
ment. Though  usual  in  the  practice  of  the  courts  of  the  United  States,  it  is 
not  necessary.    The  signature  of  the  judge  is  sufficient. 

§  1956.  If  the  bill  of  exceptions  does  not  purport  to  set  out  all  the  evidence^ 
and  the  reasons  of  the  decision  do  not  appear  in  the  record^  there  is  nothing  on 
which  error  can  he  assigned. 

It  does  not  appear  that  the  defendant  objected  to  any  of  the  testimony 
which  was  admitted.  No  question  relating  to  the  subject  is  presented  for  our 
consideration.  It  is  shown  by  the  bill  of  exceptions  that  sundry  legal  proposi- 
tions were  argued  by  the  counsel  of  Generes  and  were  overruled  by  the  court. 
The  entire  bill  is  a  serias  of  interlocutions  between  the  counsel  and  the  court, 
in  which  the  evidence  is  referred  to;  but  the  bill  does  not  purport  to  give  all 
the  evidence  upon  either  of  the  subjects  to  which  the  exceptions  relate.  In  the 
entry  of  the  judgment  it  is  stated  that  it  is  given  "  for  reasons  orally  assigned 
by  the  court."  What  those  reasons  were  is  not  set  forth.  Whether  they  were 
that  there  was  other  evidence  besides  that  referred  to  in  the  bill  of  exceptions, 
or  that  the  court  drew  different  conclusions  from  those  deduced  by  the  counsel, 
or  that  the  court  entertained  different  legal  views  from  those  upon  which  the 

(a)  The  act  of  1872  dispenses  with  a  seal.  Herbert  v.  Butler,*  7  Otto,  819.  In  Pomeroy  v.  Bank  of  Indiana,*  1 
Wall.,  592,  it  was  held  that  a  bill  of  exceptions  must  be  sealed  by  the  jud^e,  as  required  by  the  statute  of  West* 
minster  2  (18  EdwJ,  chap.  81),  passed  in  the  year  1285. 
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counsel  insisted,  is  not  disclosed.  Had  the  facts  been  specially  found  no  such 
^  doubt  could  have  existed.  The  case  would  then  have  presented  clearly  all  the 
propositions  to  which  the  attention  of  the  court  below  was  called,  and  in  re- 
lation to  which  it  is  insisted  errors  were  committed.  For  any  error  in  relation 
to  the  facts  a  writ  of  error  is  not'  the  proper  remedy.  If  all  the  testimony 
given  were  set  out  in  the  record  we  could  not  examine  it  with  the  view  of  de- 
termining whether  it  is  sufficient  to  support  the  judgment.  Pennock  v.  Dia- 
logue, 2  Pet.,  1.  If  suMcient,  the  remedy  was  a  motion  for  a  new  trial,  or  by 
having  the  facts  specially  found.  In  the  latter  case  a  writ  of  error  would  lie 
to  correct  the  wrong,  if  any  were  done.  According  to  the  statute  the  finding 
.  of  the  court  stands  as  would  the  general  verdict  of  a  jury,  and  has  the  same 
effect.  The  plaintiff  in  error  is  in  the  same  position  as  if  he  were  here  com- 
plaining that  the  jury  erred  in  overruling  the  points  and  propositions  which  were 
argued  to  them  in  his  behalf,  and  had  found  for  the  plaintiff  when  they  should 
have  found  for  the  defendant.  The  evidence  was  closed  and  the  court  was  sit- 
ting in  place  of  a  jury  wherr  his  exceptions  were  taken.  We  are  all  of  opinion 
that  the  propositions  upon  which  the  plaintiff  in  error  insists  are  not  so  pre- 
sented that  we  can  take  cognizance  of  them. 

Judgment  affirmed, 

MULLEB  V.  EHLERS. 
(1  Otto,  349-251.     1875.) 

Erhor  to  U.  S.  Circuit  Court,  Eastern  District  of  Wisconsin. 

§  1957.  Order  of  court  at  next  term^  that  a  hUl  of  exceptions  he  fled  aaofihe 
date  of  the  trials  a  nullity. 

Opinion  by  WAriE,  C.  J. 

It  perhaps  sufficiently  appears  from  the  bill  of  exceptions  in  this  case,  if  it  is 
to  be  taken  as  a  part  of  the  record,  that  the  rulings  complained  of  were  ex- 
cepted to  in  proper  form  at  the  time  of  the  trial ;  but  it  does  not  appear  that  the 
bill  of  exceptions  wa*  filed,  signed,  tendered  for  signature,  or  even  prepared  be- 
fore the  adjournment  of  the  court  for  the  term  at  which  the  judgment  was  ren- 
dered. No  notice  was  given  to  the  plaintiff  of  any  intention  on  the  pari  of  the 
defendants  to  ask  for  the  allowance  of  a  bill  of  exceptions,  either  during  the  term 
or  after.  No  application  was  made  to  the  court  for  an  extension  of  time  for  that 
purpose.  No  such  extension  of  time  was  granted,  and  no  consent  given.  Upon 
the  adjournment  for  the  term  the  parties  were  out  of  court,  and  the  litigation 
there  was  at  an  end.  The  plaintiff  was  discharged  from  further  attendance; 
and  all  proceedings  thereafter,  in  his  absence  and  without  his  consent,  were 
<s(yram  nonjvdice.  The  order  of  the  court,  therefore,  made  at  the  next  term, 
directing  that  the  bill  of  exceptions  be  filed  in  the  cause  as  of  the  date  of  the 
trial,  was  a  nullity.  For  this  reason,  upon  the  case  as  it  is  presented  to  us, 
the  bill  of  exceptions,  though  returned  here,  cannot  be  considered  as  part  of 
the  record. 

§  1958.  Authorities  reviewed. 

This  case  differs  very  materially  from  that  of  United  States  v.  Breitling,  20 

How.,  253.     There  the  bill  of  exceptions  was  prepared  during  the  term,  and 

presented  to  the  court  for  allowance  four  days  before  the  adjournment.     It. was 

handed  back  to  the  attorney  presenting  it  three  days  before  the  adjournment 

with  the  request  that  he  submit  it  to  the  opposing  counsel.     Delay  occurred, 

and  the  signature  was  not  actually  affixed  until  after  the  term.     Under  the 

special  circumstances  of  that  case,  the  signature,  after  the  term,  wjjp  recognized 
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as  proper.  The  partionlar  grounds  for  this  ruling  are  not  stated;  but  it  was 
probably  for  the  reason  that,  upon  the  facts  stated,  the  consent  to  farther  time 
beyond  the  term  for  the  settling  of  the  exceptions  migiit  fairly  be  presumed. 
That  case  went  to  the  extreme  verge  of  the  law  upon  this  question  of  practice, 
and  we  are  not  inclined  to  extend  its  operation.  It  was  said  by  this  court  in 
Generes  v,  Bonnemer,  7  Wall.,  565,  that  "to  permit  the  judge  to  make  a  state- 
ment of  the  facts  on  which  the  case  shall  be  heard  here,  after  the  case  is  re- 
moved to  this  court  by  the  service  of  the  writ  of  error,  or  even  after  it  is 
issued,  would  place  the  rights  of  parties  who  have  judgments  of  record  entirely 
in  the  power  of  the  judge^  without  hearing  and  without  remedy."  This  lan- 
guage is  substantially  adopted  in  Flanders  v.  Tweed,  9  WalL,  425,  where  it  was 
said  "the  statement  of  facts  by  the  judge  is  filed  upon  the  29th  May,  1808t 
nearly  three  months  after  the  rendition  of  the  judgment.  This  is  an  irregu- 
larity for  which  this  court  is  bound  to  disregard  it  and  to  treat  it  as  no  part  of 
the  record." 

As  early  as  Walton  v.  United  States,  9  WheaK,  651,  the  power  to  reduce 
exceptions  taken  at  the  trial  to  form,  and  to  have  them  signed  and  filed,  was, 
under  ordinary  circumstances,  confined  to  a  time  not  later  than  the  term  at 
which  the  judgment  was  rendered.  This,  we  think,  is  the  true  rule,  and  one 
to  which  there  should  be  no  exceptions  without  an  express  order  of  the  court 
during  the  term  or  consent  of  the  parties,  save  under  very  extraordinary  cir- 
cumstances. Here  we  find  no  order  of  the  court,  no  consent  of  the  parties,  and 
no  such  circumstances  as  will  justify  a  departure  from  the  rule.  A  judge  can- 
not act  judicially  upon  the  rights  of  parties  after  the  parties  in  due  course  of 
proceeding  have  both  in  law  and  in  fact  been  dismissed  from  the  court. 

T/ie  judgment  is  affirmecL 

UNITED  STATES  v.  BREITLING. 
(20  Howard,  252-255.     1857.) 

Error  to  IT.  S.  Circuit  Court,  Southern  District  of  Alabama. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facis. —  This  action  was  brought  by  tlie  United  States  against 
the  defendant  in  error,  as  one  of  the  sureties  in  the  official  bond  of  David  E. 
Moore,  who  was  receiver  of  the  public  moneys  at  Demopolis,  in  the  state 
of  Alabama.  Under  the  instructions  given  by  the  court  to  the  jury,  the  ver- 
dict and  judgment  were  in  favor  of  the  defendant.  A  bill  of  exceptions  to  these 
instructions,  signed  and  sealed  by  the  judge  who  tried  the  case,  is  set  forth  in 
the  transcript.  But  the  defendant  contends  that  the  exception  was  not  taken  by 
the  United  States  according  to  law  and  the  rules  and  practice  of  the  circuit 
court,  and  that  it  cannot^  therefore,  be  regarded  as  a  part  of  the  record  of  the 
proceedings  in  that  court,  nor  considered  here  in  revising  its  judgment.  A  brief 
extract  from  the  exceptions,  together  with  the  note  attached  to  it  by  the  judge^ 
will  show  how  this  question  arises. 

After  setting  forth  the  bond  and  the  testimony  of  several  witnesses,  examined 
on  the  part  of  the  defendant,  the  exception  proceeds  in  the  following  words: 
"The  defendant  then  offered  to  read  in  evidence  the  depositions  above  referred 
to,  when  the  plaintiff's  counsel  objected  to  the  reading  of  the  depositions  of 
McDowell,  W.  II.  Koberts  and  George  G.  Lyon,  as  they  were  severally  offered, 
which  objection  the  court  overruled.  The  plaintiff's  counsel  objected  to  the 
evidence  of  D.  C.  Anderson,  who  was  examined  aa  a  witness  by  defendant, 
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whose  evidence  went  to  show  that  Smith,  one  of  the  obh'gors  of  the  bond, 
was  poor  and  in  straitened  circumstances,  which  objection  was  overruled. 
This,  together  with  the  depositions  above  referred  to,  was  all  the  evidence 
offered  by  defendant,  and  the  same  having  been  submitted  to  the  jury,  and 
argued  by  counsel,  the  court,  at  the  request  of  the  defendant's  attorney, 
charged  the  jury,  'that  if  the  jury  believe,  from  the  evidence,  that  at  the  time 
Breitling's  name  was  signed  to  the  bond,  it  was  understood  and  intended  that 
other  persons  were  to  sign  it  as  obligors,  and  he  was  to  have  notice  that  they 
did  so,  and  who  they  were,  and  then,  if  satisfied,  was  to  acknowledge  the  bond 
in  the  presence  of  witnesses,  who  were  to  attest  it,  and  if  this  was  not  done, 
and  the  bond  was  not  afterward  ratified  by  him,  the  jury  ought  to  find  for  the 
defendant;'  to  which  charge  the  plaintiff's  counsel  excepted. 

**And  the  judge  therefore  sign^  and  seals  their  bill  ofexoeptions,  this  15th  day 
of  May,  1856,  a  day  after  the  adjournment  of  the  court. 

"  John  Gayle.     [seal.]  " 

Explanatwna  attached  to  the  Bill  of  Exceptions. 

"During  the  term  of  the  court  the  attorney  for  the  United  States  presented 
a  bill  of  exceptions.  The  bill  was  presented  on  Saturday  before  the  court  ad- 
journed, which  was  on  Wednesday.  On  Monday  morning  the  bill  was  handed 
to  the  United  States  attorney,  with  the  request  that  he  submit  it  to  the  oppos- 
ing counsel.  On  the  third  day  after  this,  the  minutes  were  signed,  and  the 
court  adjourned.  I  heard  nothing  further  from  the  bill  till  the  9th  or  10th  May, 
when  it  was  presented  by  the  plaintiff's  attorney  again,  with  the  written  ob- 
jections of  the  attorneys  of  the  defendant,  that  it  should  be  signed  after  the 
adjournment.     The  clerk  will  subjoin  this  explanation  to  the  bill  of  exceptions. 

"  Filed  15th  May,  1856.  John  Gayle." 

§  1 959.  A  hiU  of  exceptions  may  he  drawn  out  amd  signed  after  tlie  term. 
Bules  of  couiii. 

The  objection  stated  in  the  note  is  founded  upon  a  rule  of  the  circuit  court, 
w^hich  in  general  terms  adopts  the  practice  of  the  state  courts ;  and  the  practice 
of  th^  state  courts,  in  relation  to  exceptions,  is  regulated  by  a  law  of  the  State, 
which  provides  that  no  bill  of  exceptions  can  be  signed  after  the  adjournment 
of  the  court  during  which  the  exception  is  taken,  unless  by  consent  of  coun- 
sel in  writing,  when  it  may  be  signed  within  ten  days  .thereafter,  except  in  such 
cases  as  is  otherwise  provided.  But  the  answer  to  this  objection  is,  that  the 
statute  of  Alabama,  and  the  regulation  it  prescribes  to  the  courts  of  the  state, 
can  have  no  influence  on  the  practice  of  a  court  of  the  United  States,  unless 
adopted  by  a  rule  of  the  court.  And  it  is  alwaj^s  in  the  power  of  the  court  to 
suspend  its  own  rules,  or  to  except  a  particular  case  from  its  operation,  when- 
ever the  purposes  of  justice  require  it.  The  attention  of  this  court  has,  upon 
several  occasions,  been  called  to  this  subject,  and  the  rule  established  by  its  de- 
cisions will  be  found  to  be  this:  the  exception  must  show  that- it  was  taken  and 
reserved  by  the  party  at  the  trial,  but  it  may  be  drawn  out  in  form  and  sealed 
by  the  judge  afterwards.  This  point  was  directly  decided  in  the  case  of  Phelps 
V,  Mayer,  15  How.,  160,  and  again  in  Turner  v.  Yates,  16  How.,  28.  And  the 
time  within  which  it  may  be  drawn  out  and  presented  to  the  court  must  depend 
on  its  rules  and  practice,  and  on  its  own  judicial  discretion.  In  the  case  before 
us,  the  judge  who  tried  the  case  has  deemed  it  his  duty  to  seal  and  certify  the 

exception  to  this  court;  and  under  the  circumstances  stated  in  the  exception 
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and  the  note,  we  think  be  was  right  in  doing  so,  and  that  this  exception  is 
legally  before  this  court  as  a  part  of  the  record  of  the  proceedings  of  the  court 
below. 

§  I960.  It  18 Twtsujicient to  rriake objection  to  testinwny  or  zjistriictio 
must  also  he  exertions  to  the  ruling  at  the  time. 

In  proceeding  to  examine  the  points  raised  upon  it  and  argued  in  this  court, 
it  is  not  necessary  to  state  at  large  the  testimony  given  by  the  witnesses  for  the 
defendant,  nor  the  grounds  upon  which  the  United  States  objects  to  the  admissi- 
bility of  the  evidence;  for  it  does  not  appear  that  the  plaintiff  excepted  to  any 
one  of  the  decisions  of  the  court  overruling  his  objections.  The  exception  states 
that  he  made  the  objections  which  have  been  argued  here,  and  that  the  court 
overruled  them.  But  the  fact  that  he  made  tho  point  at  the  trial,  and  the  court 
decided  it  against  him,  is  not  sufficient  to  bring  the  question  before  this  court. 
He  must  show  that  he  excepted  to  the  opinion.  And  as  there  is  no  evidence 
that  he  did  so  while  the  jury  were  at  the  bar,  the  objections  to  the  testimony 
of  the  witnesses  are  not  before  us.  •  It  is  otherwise,  however,  in  relation  to  the 
charge  of  the  court  to  the  jury.  This,  it  appears,  was  excepted  to,  and  conse- 
quently is  regularly  and  legally  before  this  court,  and  we  think  the  judge  erred 
in  giving  it. 

§  1961.  Instructions  a7*e  erroneous  if  hosed  on  a  hypothetical  case  of  which 
there  is  no  evidence. 

It  is  clearly  error  in  a  court  to  charge  a  jury  upon  a  supposed  or  conjectural 
state  of  facts,  of  which  no  evidence  has  been  offered.  The  instruction  presup- 
poses that  there  is  some  evidence  before  the  jury  which  they  may  think  suffi- 
cient to  establish  the  facts  hypothetically  assumed  in  the  opinion  of  the  court; 
and  if  there  is  no  evidence  which  they  have  a  right  to  consider,  then  the  charge 
does  not  aid  them  in  coming  to  correct  conclusions,  but  its  tendency  is  to  em- 
barrass and  mislead  them.  It  may  induce  them  to  indulge  in  conjectures,  instead 
of  weighing  the  testimony.  In  the  case  before  us,  we  do  not  see  any  evidence 
in  the  record  which  tends,  in  the  least  degree,  to  prove  any  one  of  the  facts  hy- 
pothetically assumed  in  the  opinion.  If  such  testimony  was  given,  it  certainly 
does  not  appear  in  the  transcript.  And  upon  this  ground,  without  examining 
further  into  the  opinion  of  the  court  below,  the  judgment  must  be  reversed. 

PHELPS  V.  MAYER. 

(15  Howard,  160,  161.    1853.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  action  was  brought  by  the  plaintifiF  in  error 
against  the  defendant  in  the  circuit  court  of  the  United  States  for  the  district  of 
Indiana,  for  the  infringement  of  the  plaintiff's  rights  under  a  patent  granted  to 
him  for  a  new  and  useful  improvement  in  the  application  of  hydraulic  power. 
The  case  was  submitted  to  a  jury  under  certain  directions  from  the  court,  and 
the  verdict  and  judgment  were  for  the  defendant.  This  writ  of  error  is  brought 
for  the  purpose  of  revising  this  judgment;  and  the  case  has  been  fully  argued 
upon  the  charge  given  by  the  circuit  court,  and  also  upon  its  refusal  to 
give  sundry  directions  to  the  jury  which  were  requested  by  the  plaintiff.  But, 
although  it  appears  by  the  certificate  of  the  judge  sent  up  as  part  of  the  j'ec- 
ord,  that  these  instructions  were  given  and  refused  at  the  trial,  yet  it  also  ap- 
pears that  no  exception  was  taken  to  them  while  the  jury  remained  at  the  bar. 
The  verdict  was  rendered  on  the  13th  of  December,  and  the  next  day  the 
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plaintiff  came  into  court  and  filed  his  exception.  There  is  nothing  in  the  cer- 
tificate from  which  it  can  be  inferred  that  this  exception  was  reserved  pending 
the  trial  and  before  the  jury  retired.  The  defendant  in  error  now  objects  that 
this  exception  was  too  late,  and  is  not  therefore  before  this  court  upon  the  writ 
of  error.    We  think  this  objection  cannot  be  overcome. 

§  1963.  Exceptions  to  hiatructiona  must  appear  on  the  record  to  have  heen  made 
while  the  jury  were  at  the  bar.  {a) 

It  has  been  repeatedly  decided,  by  this  court,  that  it  must  appear  by  the  tran- 
script not  only  that  the  instructions  were  given  or  refused  at  the  trial,  but  also 
that  the  party  who  complains  of  them  excepted  to  them  while  the  jury  were 
at  the  bar.  The  statute  of  Westminister  2d^  which  provides  for  the  proceed- 
ing by  exception,  requires,  in  explicit  terms,  that  this  should  be  done;  and  if  it 
is  not  done,  the  charge  of  the  court,  or  its  refusal  to  charge  as  requested,  forms 
no  part  of  the  record,  and  cannot  be  carried  before  the  appellate  court  by  writ 
of  error. 

§  1963.  An  exception  need  not  he  drawn  out  in  form  and  signed  hefore  the 
jury  retire. 

It  need  not  be  drawn  out  in  form  and  signed  before  the  jury  retire;  but  it 
must  be  taken  in  open  court,  and  must  appear,  by  the  certificate  of  the  judge 
who  authenticates  it,  to  have  been  so  taken.  Nor  is  this  a  mere  formal  or  tech- 
nical provision.  It  was  introduced  and  is  adhered  to  for  purposes  of  justice. 
For  if  it  is  brought  to  the  attention  of  the  court  that  one  of  the  parties  ex- 
cepts to  his  opinion,  he  has  an  opportunity  of  reconsidering  or  explaining  it 
more  fully  to  the  jury.  And  if  the  exception  is  to  evidence,  the  opposite  party 
might  be  able  to  remove  it,  by  further  testimony,  if  apprised  of  it  in  time. 
This  subject  was  fully  considered  in  the  case  of  Siieppard  v,  Wilson,  6  How., 
275,  where  the  cases  previously  decided'  in  this  court,  affirming  the  rule  above 
stated,  are  referred  to.  There  being,  therefore,  no  exception  before  the  court, 
and  no  error  being  assigned  or  appearing  in  the  other  proceedings,  the  judg- 
ment of  the  circuit  court  must  be  affirmed,  with  costs. 

UNITED  STATES  r.  JARVIS. 
(Circuit  Court  for  Maine:  8  Woodbury  &  Minot,  217-227.    1847.) 

Opinion  by  Woodbury,  J. 

STATBaiENT  OF  Facts. —  The  objcctiou  to  the  consideration  of  the  question  on 
the  merits  in  this  case,  whether  the  ruling  of  the  judge  was  correct  or  not, 
must,  I  fear,  prevail,  under  the  state  in  which  we  find  this  record.  The  report 
at  the  end  of  the  record,  made  and  signed  by  the  judge,  is  not  in  the  usual  form 
of  a  bill  of  exceptions  elsewhere,  though  it  is  understood  to  have  been  at 
times,  for  some  years,  employed  in  this  district.  But  the  practice  here  has  not 
been  uniform,  as  may  be  seen  in  the  original  record  in  Trafton  v.  The  United 
States,  3  Story,  646. 

§  1964.  The  proper  form  for  a  hill  of  exceptions  under  the  statute  of  S 
Westminster, 

The  form  there,  as  in  England,  is,  after  stating  what  was  ruled  by  the  judge, 
to  say  this  was  excepted  to  by  one  of  the  parties;  and  then  for  the  judge  to 
affix  his  seal,  as  well  as  signature,  in  order  to  verify  the  fact  that  the  exception 
was  made  and  is  truly  set  out.     See  statute  West.  2d,  which  is  13  Edward's  PL, 

(a)  The  requirement  that  the  exception  to  an  instruction  must  be  taken  while  the  jury  are  at  the  bar  cannot  be 
dispensed  with;  exceptions  taken  after  the  trial,  on  motion  to  substitute  a  new  plaintiff,  will  not  be  considered. 
Barton  v.  Forsyth,*  20  How.,  688. 
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requiring  it;  4  Dall.,  249;  1  Bac.  Ab.,  "Bill  of  Exceptions,"  517;  Stephen  on 
PL,  111;  5  D.  &  E.,  125;  5  East,  49;  1  Bos.  &  P.,  32;  Lilly's  Entries,  275,  323; 
3  Burn,  1692;  Davis  v.  Wilson,  2  Har.  &  John.,  345.  In  the  Massachusetts 
district,  if  not  in  all  others  in  this  circuit,  the  form  of  a  bill  of  exceptions  in 
use  is  substantially  as  in  England.  It  is  signed  and  sealed  separately,  and  in 
its  body  sets  out  that  the  "counsel  at  the  trial  excepted  and  prayed  this,  his 
bill  of  exceptions,  to  be  signed  by  the  said  judge,  which  being  found  to  be  true, 
the  said  judge  hath,  at  the  request  of  the  said  counsel,"  put  his  seal,  etc. 
United  States  v.  Kimball,  May  term,  1844.  Nor  is  the  form  here  that  which 
is  in  use  when  cases  are  carried  to  the  supreme  court  of  the  United  States.  9 
Wheat.,  651. 

§  1 965.  No  forrrh  being  prescribed  by  congress  for  a  biU  of  exceptions^  it  micst 
he  settled  by  common  law. 

The  present  seems  to  be  rather  a  form  of  reporting  a  case  by  the  judge  who 
tries  it,  in  order  to  bring  it  for  consideration  more  deliberately  afterwards, 
either  before  himself  or  a  full  court.  No  act  of  congress  has  prescribed  or 
permitted  any  new  form  for  a  bill  of  exceptions;  and  as  the  constitution  in  its 
seventh  amendment  seems  expressly  to  require,  in  a  case  like  this,  that  no  fact 
shall  be  "otherwise  re-examined  in  anv  court  of  the  United  States  than  accord- 
ing  to  the  rules  of  the  common  law,"  so  it  is  reasonably  to  be  concluded  that 
no  point  of  law  should  be,  unless  at  least  some  act  of  congress  justifies  it. 
The  judiciary  act,  section  22,  j3ermits  a  re-examination  by  writ  of  error.  1  Stats. 
at  Large,  84.  But  what  can  or  cannot  be  reached  and  considered  under  a  writ 
of  error  is  left  to  be  settled  as  at  common  law.     Conk.  Prac.,  68;  1  Gall.,  5, 227. 

§  1966.  Exceptions^  and  signature  and  seal  of  judge. 

I  do  not  think  it  material,  however,  in  what  part  of  the  record  the  excep- 
tions are  set  out,  or  the  signature  or  seal  is  affixed,  if  they  only  appear,  and  so 
appear  as  to  cover  and  authenticate  the  exceptions.  Taylor  v.  Williams,  2 
Barn.  &  Ad.,  846.  And  if  no  seal  be  affixed,  perhaps  it  can  be  cured  by  leave 
to  put  it  to  the  exceptions  afterwards;  and  the  exceptions  themselves,  if  made 
at  the  trial,  may  be  completed  afterwards  on  leave.  9  Wheat.,  651;  2  Sumn., 
19:  6  Wend.,  268;  17  J.  Marsh.,  58;  9  Corn.,  5:15;  5  N.  II.,  336;  4  Mass.,  507; 
2  DowL  N.  S.,  335.  But  unless  these  are  done  before  judgment,  and  appear  in 
the  record  itself  before  the  writ  of  error  is  sued  out,  it  will  be  difficult  on  prin- 
ciple to  sustain  the  writ.  The  liberality  which  prevails  in  allowing  amend- 
ments  on  writs  of  error  is  rather  in  these  writs  themselves  than  in  the 
proceedings  they  are  brought  to  reverse,  though  at  times  amendments  in  them 
also  are  allowed.  Conk.  Pr.,  441;  4  Dall.,  12;  7  Cranch,  277.  Thus,  in  some 
states  amendments  are  allowed  in  bills  of  exceptions  so  as  to  conform  to  the 
truth.  7  Cowan,  102;  5  N.  IL,  336;  11  Ad.  &  El.,  1000;  3  Perry  &  Davison, 
539.  But  here,  though  no  seal  is  affixed  to  the  signature  at  the  end  of  his  re- 
port concerning  what  took  place,  I  think  that  omission  can  be  considered  as 
cured  by  his  signature  and  seal  in  another  part  of  the  record  to  a  statement 
that  he  sends  "  the  record  and  process  in  the  suit  aforesojid^  with  aU  things  cortr 
cerning  tJiem,^^  This  is  broad  enough  to  cover  the  report,  and,  without  any  un- 
usual stretch  in  construction,  may  be  considered  as  a  verification  of  the  truth 
of  that  report  by  his  seal  no  less  than  by  his  signature. 

§  1967.  Unless  it  appears  thai  the  plaintiff  in  error  excepted^  the  bill  of  egh 
ceptions  is  fatally  defective. 

But  there  is  a  difficulty  not  cured  by  this.  It  is  the  omission  in  the  report 
itself  to  state  that  his  ruling  at  the  trial  was  then  and  there  excepted  to  by  the 
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present  plaintifTs  in  error.  The  exceptions  must,  in  fact,  be  made  then.  6  John., 
279;  9  John.,  345;  5  N.  H.,  336;  1  Mon.,  216;  Bradstreet,  Ex  parte,  4  Pet.,  102; 
h  Watts,  69,  677;  Marsh.,  247.  And  it  must  so  appear  in  the  record.  State  v. 
Lord,  5  N.  A.,  336.  This  is  deemed  vital  in  order  to  make  the  proper  bill  of 
exceptions.  Brown  -y.  Clark,  4  Haven,  15;  4  Pet.,  102.  The  very  expression 
itself,  being  a  "  bill  of  exceptions,"  shows  that  it  must  contain  exceptions.  And 
unless  set  out  in  writing  as  excaptions,  it  cannot  be  helped  by  parol  evidence 
showing  that  they  were  so  intended,  or  by  a  subsequent  bill  signed.  3- Marsh., 
560;  Spaulding  V.  Alford,  1  Pick.,  37;  2  Brock.,  75;  5  Yerra.,  73,  218;  7  Terra., 
223.  It  is  not  enough  for  it  to  appear  that  objectiona  were  made,  but  they 
must  be  enumerated  specially,  and  such  only  can  be  considered  as  exceptions. 
Dunlop  V.  Munroe,  7  Cranch,  270.  They  must  not  only  have  been  made,  but 
not  waived.  They  must  be  persisted  in  as  exceptions.  9  Wheat.,  657;  11 
Price,  110;  1  Bing.,  17.  The  form  in  England  is,  "  wherefore,  the  said  counsel 
for,  and  on  behalf  of  the  said  plaintiff,  did  allege  their  exception  aforesaid,  to 
the  opinion  of  the  said  justice,  and  require,"  etc.  Lil.  Ent.,  252.  It  is  believed 
to  be  thus  defective  in  substance  as  well  as  in  form,  when  closely  analyzed. 
Here  it  does  not  appear  in  the  report  and  record  that  objections  were  made  at 
all,  much  less  that  they  were  persisted  in  with  a  view  to  obtain  on  them  the 
opinion  of  a  higher  court  through  a  bill  of  exceptions  and  writ  of  error.  And 
though  this  court,  from  all  the  circumstances  of  the  case  and  the  ruling,  might 
be  satisfied  that  exceptions  were  niiade  and  persisted  in,  yet  this  is  not  in  law 
sufficient,  unless,  as  already  shown,  the  court  finds  the  exceptions  expressly 
stated  in  the  record  to  have  been  made  and  allowed. 

The  exceptions,  also,  are  the  act  of  a  party,  and  not  of  a  judge,  and  they 
must,  therefore,  not  only  appear,  but  appear  to  have  been  made  by  one  of  the 
parties.  Thus  in  Lilly,  275,  "the  same  N.  D.  required  of  the  same  justices"  to 
sign  and  seal  the  exceptions.  Bratton  v,  Mitchell,  5  Watts,  69.  Though  satis- 
fied in  this  instance  that  the  course  pursued  did  not  originate  with  the  present 
judge  or  attorney  in  this  district,  and  that  holding  it  to  be  invalid  will  conflict 
with  long  usages  in  this  district,  and  may  endanger  some  other  writs  of  error, 
yet  I  do  not  feel  justified  in  sustaining  it,  when  the  respondent  does  not  choose 
to  waive  objection  to  the  defects.  Such  a  waiver  had  doubtless  occurred  here- 
tofore, in  other  cases,  by  not  discovering  it,  or  not  wishing  to  rely  on  it  when 
discovered.  It  may  happen  hereafter.  But  when  it  does  not,  as  here,  the 
public  or  individuals  are  not  likely  to  suffer  much  by  the  decision  of  an  intelli- 
gent district  judge,  standing  as  evidence  of  what  the  law  of  the  case  is,  and 
which  is  the  only  consequence  of  not  sustaining  the  writ.  The  omission  here  is 
so  great,  neither  stating  who  wished  the  report  of  his  charge  to  be  drawn  up, 
nor  why,  or  that  any  exception  whatever  was  taken  to  it  at  the  trial,  that  it 
does  not  seem  possible  to  sustain  it  under  the  act  of  congress,  or  any  common 
law  analogy.  This  conclusion  precludes  any  inquiry  of  mine  into  the  merits  of 
the  ruUng,  however  a  decision  on  them  by  this  court  may  be  desirable  to  the 
government.  It  would  be  traveling  out  of  the  record,  and  also  in  a  way  to  pre- 
judge some  similar  question  that  may  hereafter  arise  between  them  or  other 
parties,  in  such  way  as  to  require  and  justify  a  final  decision,  and  that  by  other 
judges,  in  this  or  other  circuits,  and  whose  views  it  would  not  be  decorous  for 
me  to  forestall,  when  the  point  is  not  directly  before  me.    The  writ  of  error 

must  therefore  be  dismissed. 
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HERBERT  v.  BUTLER. 

(Circuit  Court  for  New  York:  14  Blatchford,  857-360.    1877.) 

Opinion  by  Benedict,  J. 

Statement  of  Facts. —  This  cause  was  tried  before  the  court  and  a  jury  at  the 
May  terra,  1875.  During  the  trial  various  rulings  were  made  by  the  court,  to 
which  exceptions  were  taken  and  then  noted.  At  the  close  of  the  testimony 
the  court  directed  a  verdict  for  the  defendant,  to  which  direction  the  plaintiff 
then  excepted.  Under  the  direction  of  the  court  the  jury  found  a  verdict  for 
the  defendant,  and  judgment  was  then  entered  in  favor  of  the  defendant  for 
costs.  Neither  at  that  time  nor  since  was  any  application  made  for  a  stay  of 
proceedings  upon  the  verdict.  'Nov  was  any  consent  ever  given,  nor  order  ever 
granted,  giving  time  either  to  make  a  bill  of  exceptions  or  to  make  a  case  and 
turn  the  same  into  a  bill  of  exceptions.  Until  now  no  application  was  ever 
made  for  the  allowance  of  a  bill  of  exceptions,  nor  has  any  bill  of  exceptions 
been  presented  for  settlement  and  signature.  On  the  23d  of  Jun^,  1875,  a  writ 
of  error  was  duly  issued  and  served,  and  thereafter  the  record,  with  the  case  to 
be  hereafter  referred  to,  was  transmitted  to  the  supreme  court  of  the  United 
States,  where  it  remains.  On  September  19,  1875,  a  case,  bearing  the  indorse- 
ment: "Agreed  to,  Develin  &  Miller,  Att'ys  for  defendant,"  was  presented  to 
the  judge  who  tried  the  cause,  who  then,  upon  the  request  of  the  defendant, 
wrote  thereon,  below  the  said  indorsement,  the  further  indorsement :  "  Settled 
as  within,  pursuant  to  the  above  consent."  As  before  stated,  this  case  has  been 
transmitted  to  the  supreme  court  as  part  of  the  record.  In  this  position  of  the 
cause  the  plaintiff  moves  the  court  for  an  order  directing  the  signing,  sealing 
and  filing  of  a  bill  of  exceptions  herein,  as  of  the  1st  day  of  June,  1875,  and 
presents  the  case  above  referred  to  to  be  now  signed  and  sealed  as  a  bill  of  ex- 
ceptions. The  motion  is  opposed  by  the  defendant  mainly  upon  the  grounds, 
first,  that  it  was  never  consented,  in  behalf  of  the  defendant  nor  ordered  by 
the  court,  that  the  case  might  be  turned  into  a  bill  of  exceptions,  and  that,  in 
the  absence  of  such  consent  or  order,  the  court,  now,  after  the  lapse  of  several 
terms  of  the  court,  is  without  power  to  make  such  an  order  in  the  cause ;  sec- 
ond, that  the  cause  has  been  removed  from  this  court  to  the  supreme  court  of 
the  United  States,  and  that,  until  the  record  shall  be  transmitted  by  the 
supreme  court  to  the  circuit  court,  the  latter  court  can  make  no  alteration  of 
the  record. 

§  1968.  After  the  lapse  of  two  years  dnd  a  half  and  the  pendency  of  a  writ 
of  error  in  the  supreme  courts  the  court  will  refuse  to  sign  a  bill  of  exceptions, 

I  am  constrained,  by  the  authority  of  decisions  of  the  supreme  court  of  the 
United  States,  to  deny  this  motion.  This  case  differs  from  the  case  of  William- 
son V.  Suydam,  4  Blatch.,  323,  and  20  How.,  427,  relied  on  by  the  plaintiff. 
In  that  case  the  right  to  make  a  case  and  to  turn  the  case  into  a  bill  of  excep- 
tions was  reserved  at  the  trial,  while  here  no  such  right  was  reserved  nor  any 
such  permission  given.  In  United  States  v,  Breitling,  20  How.,  252,  the  sign- 
ing of  a  bill  of  exceptions  after  the  term  was  upheld  only  upon  the  ground  that 
a  consent  to  extend  the  time  of  settling  a  bill  of  exceptions  was  to  be  presumed 
from  the  circumstances  of  that  case,  but  with  the  announcement  from  the  su- 
preme court  that  "that  case  went  to  the  extreme  verge  of  the  law  upon  this 
question  of  practice."    MUller  v.  Ehlers,  1  Otto,  249. 

The  case  last  cited  is  decisive  of  the  present  application.     In  that  case  an  ex 

parte  order,  directing  a  bill  of  ^exceptions  to  be -filed  as  of  the  date  of  the  trial, 
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was  treated  as  a  nullity,  for  want  of  power.  In  this  case  the  application  is  the 
same,  but  the  defendant  has  notice  of  the  application,  and  appears  to  deny  the 
power  of  the  court  to  grant  such  an  order.  The  order  applied  for,  if  granted, 
would  also  be  a  nullity,  because  the  term  at  which  the  trial  was  had  and  the 
judgment  rendered  was  allowed  to  end  without  any  steps  whatever  being  taken 
towards  the  allowance  of  a  bill  of  exceptions,  or  to  obtain  an  extension  of  time 
for  that  purpose,  and  there  is  no  circumstance  from  which  to  infer  a  consent  to 
such  an  extension.  It  is  true  that  a  case  was  agreed  to  by  the  defendant  after 
the  expiration  of  the  term,  but  a  case  is  not  a  bill  of  exceptions,  and  cannot  be 
turned  into  a  bill  of  exceptions  unless  an  order  is  made  to  that  end,  and  in  pur- 
suance of  such  an  order  the  bill  of  exceptions  is  duly  signed  and  sealed.  And  ac- 
cording to  the  decision  of  the  supreme  court,  the  power  to  sign  and  seal  a  bill  of 
exceptions  in  this  cause  ceased  with  the  term  at  which  the  cause  was  trieJ.  I 
notice,  indeed,  that  it  is  intimated  by  the  opinion  delivered  in  MilUer  v.  Ehlers, 
that,  "under  very  extraordinary  circumstances,"  the  power  to  sign  and  seal  a 
bill  of  exceptions  may  be  exercised  after  the  expiration  of  the  term,  but  the  ac- 
tion of  the  court  upon  the  circumstances  of  that  case  appears  to  forbid  me  to 
consider  the  circumstances  of  the  present  case  as  sufficient  to  justify  the  order 
now  applied  for.  If  the  correctness  of  my  understanding  as  to  the  rule  intended 
to  be  laid  down  by  the  supreme  court  of  the  United  States  is  doubted,  the 
plaintiff  may  think  fit  to  disclose  to  that  court  the  facts  attending  the  case, 
upon  an  application  to  the  court  to  have  the  record  transmitted  to  this  court 
for  the  purpose  of  obtaining  an  allowance  of  a  bill  of  exceptions,  and  the  sign- 
ing and  filing  of  the  same,  in  which  case  a  direction  by  the  supreme  court  that 
the  record  be  transmitted  for  such  a  purpose  would  imply  the  existence  of 
power  in  this  court,  under  the  circumstances  of  this  case,  to  grant  the  relief 
sought,  and  would  dispose  of  both  the  grounds  of  objection  that  have  been 
taken  to  any  action  of  this  court  at  this  time. 

The  motion  must  be  denied,  with  liberty  to  renew  the  same  in  case  the  record ' 
be  transmitted  as  above  indicated. 

WHALEN  V.  SHERIDAN. 
(Circuit  Court  for  New  York:  18  Blatchford,  834-^26.    1880.) 

Opinion  by  Choate,  J. 

Statement  of  Facts. —  The  plaintiff  has  been  allowed  to  renew  his  motion 
(18  Blatch.,  308)  to  file  and  serve  a  bill  of  exceptions,  upon  further  affidavits ; 
but  I  am  unable  to  find  that  the  additional  facts  now  stated  make  out  a  case 
of  extraordinary  circumstances,  such  as  is  required  under  the  authority  of  Mlil- 
ler  V.  Ehlers,  91  U.  S.,  249,  for  the  exercise  of  the  power  of  granting  the  relief 
asked.  Those  facts  are,  that,  after  the  trial  of  the  cause,  the  plaintiff  beipg  un- 
able to  pay  to  his  attorney  the  fees  that  were  due  to  him,  and  which  he  de- 
manded, the  attorney  refused  to  act  further  for  him,  although  he  continued  to 
be  the  attorney  of  record  for  the  plaintiflf.  Another  counsel  was  employed  to 
argue  the  motion  for  a  new  trial,  but  he  did  not  assume  the  responsibility  of 
the  attorney  in  the  cause,  and  left  for  Europe  soon  after  the  argument.  The 
plaintiflf  himself  was  not  aware  of  the  expiration  of  the  time  limited  for  pre- 
paring and  filing  his  bill  of  exceptions,  and  was  absent  in  other  states  during 
part  of  the  time  that  elapsed  between  the  decision  of  the  motion  for  a  new 
trial  and  the  suing  out  of  the  writ  of  error;  anc^  the  preparation  of  the  ex- 
ceptions was  deferred  and  neglected,  under  the  impression  that  all  the  volumi- 
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nous  testimony  taken  on  the  trial  must  be  included,  which  would  involve  an 
expense  far  beyond  the  plaintiflPs  means.  It  was  not  determined  positively  by 
the  plaintiff  and  his  advisers  to  take  the  case  to  the  supreme  court  till  the  idea 
was  suggested  that  the  review  should  be  asked  on  a  single  point  of  law  which 
is  presented  by  the  proposed  bill.  By  that  time  the  time  limited  for  filing  the 
exceptions  had  expired.  I  think  it  is  the  result  of  the  affidavits  now  made, 
that,  while  the  plaintiff  had  not  entirely  abandoned  his  purpose  to  go  to  the 
supreme  court,  he  yet,  mainly  from  want  of  means  to  pay  his  lawyers,  failed 
to  have  his  case  properly  looked  after,  so  as  to  have  the  necessary  measures 
taken  to  make  his  appeal  effectual,  so  far  as  concerned  a  review  of  the  rulings 
upon  the  trial,  in  case  he  should  finally  be  able  to  make  arrangements  to  pros- 
ecute a  writ  of  error. 

§  1 969.  Poverty  of  the  party  not  a  sufficient  excuse  for  failure  to  file  hill  of 
excej)tions  in  time,  (a) 

Like  many  other  cases  where  poverty  leads  to  the  neglect  or  abandonment 
of  the  appointed  means  of  redress  for  possible  wrongs  sustained,  this  case  has 
elements  which  appeal  to  the  sympathies  of  the  court,  but  the  plaintiff  cannot 
be  released  in  the  mode  proposed  consistently  with  the  rules  adopted  by  the 
federal  courts,  not  without  creating  a  precedent  which  will  be  of  the  most  em- 
barrassing character.  The  real  and  only  excuse,  as  it.  seems  to  me,  that  is 
offered  for  the  neglect  of  the  appointed  mode  of  redress,  is,  after  all,  the  pov- 
erty and  financial  embarrassment  of  the  plaintiff.  If  this  is  allowed  to  be  an 
^'  extraordinary,  circumstance,"  within  the  rule  declared  by  the  supreme  court 
in  Muller  v,  Ehlers,  the  inquiry  will  be  open  in  every  such  case  as  to  the  extent 
of  the  plaintiff's  financial  embarrassment.  Want  of  means  is,  also,  easily 
sworn  to,  and,  in  most  cases,  difficult  or  impossible  to  disprove.  Thus,  the  rule 
of  diligence,  which,  for  wise  reasons,  is  intended  to  be  rigid,  will  be  wholly 
broken  down.  Poverty  or  pecuniary  embarrassment  is  not  recognized  as  a 
sufficient  excuse  for  not  asserting  a  legal  right,  where  the  rules  of  law  require 
the  assertion  of  that  right  with  diligence.  Ilayward  v,  National  Bank,  96 
U.  S.,  618. 

§  1 970.  State  statutes  do  not  govern  the  practice  on  writs  of  error  in  the  fed- 
eral courts. 

It  is  urged  that  section  783  of  the  New  York  Code  of  Civil  Procedure,  which 
authorizes  the  court  to  relieve  a  party  in  an  action,  who  has  failed  to  take  a 
proceeding  within  the  time  within  which  by  law  it  must  be  taken,  applies  to 
this  case;  and  it  is  further  urged  that,  with  all  the  differences  of  form,  an  ap- 
peal under  the  code,  which  includes  and  provides  for  the  review  of  rulings 
excepted  to  on  the  trial,  is  substantially  the  same  proceeding  as  a  review  on 
writ  of  error  in  the  federal  courts,  and  that,  by  §  914  of  the  Revised  Statutes 
of  the  United  States,  the  practice  of  the  state  courts  in  such  a  proceeding,  in- 
cluding section  783  of  the  code  of  New  York,  as  applied  thereto,  is  applicable 
to  proceedings  under  writs  of  error.  Section  914  of  the  Revised  Statutes  only 
assimilates  the  practice  in  the  federal  courts  to  that  of  the  state  courts  '^  as 
near  as  may  be."  I  am  still  of  the  opinion  expressed  upon  the  former  hear- 
ing, that  the  system  of  Review  on  writ  of  error  is  so  far  a  different  system  of 
procedure,  established  by  a  statute  of  the  United  States,  that  the  provisions  of 

the  state  statutes  do  not  in  any  respect  govern  proceedings  under  it.     The  fact 

-  ■  -         -  ■  ■ ■  ■■-■-■■ 

(a)  The  above  ruling  was  made  on  a  fonner  application  made  on  the  same  grounds,  the  allegation  being  made 
that  the  applicant's  poverty  was  caused  hy  protratsted  sickness.  It  was  also  held  that  state  stetotes  do  not  apply 
to  writs  of  error  In  the  federal  eoorts.    Whalen  v.  Sheridan,*  18  Blatoh.,  806. 
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referred  to,  that  the  rales  of  the  state  supreme  court  still  retain  the  expression 
"  bill  of  exceptions  "  (rule  34),  does  not,  as  it  seems  to  me,  affect  the  question, 
although  it  may  not  bo  exactly  true,  in  view  of  that  fact,  as  stated  in  my  for- 
mer opinion,  that  "  bills  of  exceptions  "  are  unknown  under  the  code  of  New 
York. 

§  197L  Whether  the  lower  coxirt  can  pennit  a  bill  of  exGeptions  to  he  filed 
after  the  writ  of  e)*ror  has  been  allowed. 

The  point  made  on  the  part  of  the  defendant,  that,  after  the  allowance  of 
the  writ  of  error,  the  case  is  pending  in  the  supreme  court  and  not  in  this 
court,  and  that,  therefore,  this  motion,  which  is,  in  effect,  a  motion  to  alter  the 
record  to  be  reviewed,  should  be  made  in  the  supreme  court  and  not  here, 
seems  to  me  to  have  great  weight,  and  to  be  supported  by  authority.  Stern  v. 
United  States,  6  JST.  &  H.,  280;  Clark  v.  Hancock,  94  U.  S.,  493.  It  is  unnec- 
essary, however,  to  pass  on  the  question  of  the  power  of  this  court  to  grant 
the  relief,  since  I  am  not  satisfied  that  a  case  for  relief  is  made  out.  But,  as 
the  plaintiff  may  be  advised  to  apply  to  the  supreme  court,  the  motion  will  be 
denied  without  prejudice  to  such  application. 

THE    HAVRE. 

(Circuit  Court  for  New  York:  18  Blatchford,  819-331.    1830.)  ^ 

Opinion  by  Blatchford,  J. 

Statement  of  Facts. —  In  this  case,  a  suit  in  admiralty  i?h  reni^  there  was  a 
final  decree  by  the  district  court  in  favor  of  the  libelant.  The  claimant  ap- 
pealed to  this  court.  The  trial  in  this  court  took  place  in  February,  1879.  At 
the  trial,  each  party  presented  to  the  court  requests  to  find  certain  facts  and 
certain  conclusions  of  law.  In  June,  1879,  the  court  filed  certain  findings  of 
fact  and  conclusions  of  law  made  by  it.  On  the  22d  of  July,  1879,  a  final  decree 
was  filed,  signed  by  the  judge,  and  dated  July  10,  1879,  dismissing  the  libel, 
with  costs.  The  libelant  neither  took  nor  filed  any  exceptions  until  July  17, 
1880,  when  he  filed  a  paper  containing  exceptions  to  refusals  of  the  court  to 
find  certain  matters  of  fact  which  the  libelant  requested  it  to  find,  *the  excep- 
tions being  made  on  the  ground  that  the  facts  which  the  libelant  so  requested 
the  court  to  find  were  clearly  proved  by  the  evidence  and  not  contradicted  by 
any  material  evidence  in  the  case,  and  that,  therefore,  the  refusal  of  the  court 
to  find  the  same  was,  in  each  case,  an  error  in  law,  as  a  finding  against  evi- 
dence. The  same  paper  contains  an  exception  to  a  finding  of  fact  which  the 
court  made,  as  unsupported  by  any  evidence.  The  same  paper  contains  ex- 
ceptions to  certain  conclusions  of  law  found  by  the  court.  With  a  view  to 
using  it  on  an  appeal  to  the  supreme  court,  the  libelant  now  presents  to  the 
court,  to  be  signed  and  filed,  a  paper  calling  itself  a  bill  of  exceptions,  which 
represents  that  said  exceptions  were  filed  before  the  final  decree  was  made. 

§  1972.  A  bill  of  exceptions  will  not  be  signed  where  the^  exceptions  are  not 
taken  before  the  final  decree.  , 

The  act  of  February  16,  1875,  provides  that  the  circuit  court,  "on  deciding 
causes  of  admiralty  and  maritime  jurisdiction,  on  the  instance  side  of  the  court, 
shall  find  the  facts  and  the  conclusions  of  law  upon  which  it  renders  its  judg- 
ments or  decrees,  and  shall  state  the  facts  and  conclusions  of  law  separately ;" 
and  that  "the  review  of  the  judgments  and  decrees  entered  upon  such  findings, 
by  the  supreme  court,  upon  appeal,  shall  be  limited  to  a  determination  of  the 
questions  of  law  arising  upon  the  record,  and  to  such  rulings  of  the  circait 
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court,  excepted  to  at  the  time,  as  may  be  presented  by  a  bill  of  exceptions, 
prepared  as  in  actions  at  law."  Under  this  statute,  the  supreme  court  can,  on 
an  appeal,  determine  the  questions  of  law  arising  upon  the  record.  It  can 
determine  the  questions  of  law  arising  on  the  facts  found  by  the  circuit 
court,  but.  a  bill  of  exceptions,  to  present  for  review  rulings  of  the  circuit 
court,  must  be  based  on  exceptions  taken  to  the  rulings  at  the  time  the 
rulings  are  made.  No  other  exceptions  can  be  embodied  in  a  bill  of  exceptions. 
If  no  exceptions  to  rulings  are  taken  before  the  decree  is  entered,  that  is,  during 
the  trial,  there  can  be  no  bill  of  exceptions.  Therefore,  in  the  present  case, 
there  can  be  no  bill  of  exceptions,  and  I  must  decline  to  sign  one.  The  only 
paper  I  can  sign  is  one  amounting  to  a  record,  showing  the  proceedings  which 
took  place  in  court  in  the  case  at  the  trial,  prior  to  the  decision  of  it  by  the 
court,  embodying  the  requests  to  find,  on  both  sides,  and  also  the  findings 
made,  and  the  written  opinion  of  the  court,  and  the  exceptions  filed,  showing 
the  dates  of  the  several  proceedings.  It  must  be  left  to  the  supreme  court  to 
say  what,  upon  such  record,  will  be  the  extent  of  its  review  in  this  case.  I 
have  changed  the  proposed  bill  of  exceptions  into  such  a  record  and  have 
signed  it. 

g  1973.  In  general. —  It  seems  that  a  biU  of  exceptions  is  the  proper  foundation  for  a  writ 
of  error,  but  d&es  not  of  itself  remove  the  cause  to  the  appellate  court.  TurnbuU  v.  Payson^ 
6  Otto,  410. 

§  1974.  In  this  case  the  court  declined  to  sign  a  bill  of  exceptions  to  their  refusal  to  allow 
a  new  trial,  on  the  ground  thai  the  supreme  court  had  decided  that  a  writ  of  error  would  not 
lie  in  such  a  case.    Henry  v.  Ricketts,  1  Cr.  C.  C,  546. 

§  1975.  Where  there  is  no  bill  of  exceptions  or  agreed  statement  of  facts,  recitals  of  the 
clerk  in  the  transcript,  that  certain  things  were  done,  and  that  certain  things  were  admitted 
and  stipulated,  cannot  be  considered  by  the  supreme  court.  Knapp  v.  Railroad  Company,  20 
Wall.,  121.    See  §  1892. 

§  1976.  Exceptions  must  be  specific;  they  must  point  out  distinctly  and  specifically  the  rul- 
ing objected  to.  The  words  ''exceptions  allowed,"  at  the  end  of  the  bill  of  exceptions,  with 
nothing  to  indicate  what  was  excepted  to,  will  not  be  noticed.  Insurance  Ck>.  v.  Sea,*  21 
WaU.,  158.    See  §  1909. 

g  1977.  Merely  noting  an  exception  in  the  minutes  is  not  sufficient ;  such  an  entry  can  only 
be  regarded  as  evidence  of  the  right  of  the  party  seasonably  to  demand  a  bill  of  exceptions. 
Pomeroy  v.  Bank  of  Indiana,*  1  WaU.,  592.  • 

g  1978.  A  paper  found  in  the  record,  having  the  form  and  requisites  of  a  biU  of  exceptions, 
will  be  treated  as  such  though  not  so  entitled.    Herbert  v.  Butler,*  7  Otto,  819.    See  g  1897. 

g  1979.  Where  a  case  is  transferred  from  the  equity  to  the  law  docket,  a  biU  of  exceptions 
will  not  bring  up  prior  proceedings  for  revision.  The  supreme  court  distinguishes  between 
suits  at  law  and  in  equity,  notwithstanding  the  practice  of  the  state  courts.  Nations  v.  John- 
son, 24  How.,  206.    See  the  case,  g§  1670-74. 

g  1980.  The  only  office  of  a  bill  of  exceptions  is  to  bring  before  the  appellate  court  such 
questions  as  were  duly  raised  and  properly  saved  in  the  subordinate  court.  United  States  v. 
Two  Hundred  and  Seventy-eight  Barrels  of  Distilled  Spirits,  8  CliflF.,  268. 

g  1981.  The  question  whether  a  biU  of  exceptions  is  properly  a  part  of  .the  record  will  be 
determined  from  an  inspection  of  the  record  itself,  and  not  upon  consideration  of  an  affi- 
davit of  counsel.    Eldred  v,  Malloy,*  2  Colo.  T.,  22. 

g  1982.  In  order  that  the  territorial  supreme  court  may  consider  errors  assigned  upon  the 
ruling  of  the  probate  court,  it  must  appear  by  the  record  that  a  bill  of  exceptions  was  allowed 
for  that  purpose.    Ibid. 

g  1 983.  A  court  will  not  sign  a  bill  of  exceptions  to  the  terms  in  which  a  certain  paper 
offered  in  evidence  was  described  by  the  court  in  an  instruction  to  the  jury,  but  will  sign  a 
bill  of  exceptions  to  such  refusal.     Smith  v.  Hoffman,  2  Cr.  C.  C,  654. 

g  1984.  Where  a  cause  is  removed  from  the  district  to  the  cii-cuit  court  on  a  writ  of  error, 
no  fact  not  appearing  in  the  bill  of  exceptions  will  be  noticed.  Pendleton  v.  United  States^ 
2  Marsh.,  80. 

g  1985.  The  territorial  supreme  court  will  not  review  the  proceedings  of  a  district  court 
except  on  bill  of  exceptions  properly  prepared  and  presented,  and  a  motion  for  a  new  trial 
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cannot  be  made  to  answer  the  purpose  of  a  bill  of  exceptions  on  review.    Thompson  v.  Back- 
enstos,*  1  Oreg.,  18. 

§  1986.  A  bill  of  exceptions  allowed,  and  signed  or  sealed  by  the  judge,  is  the  only  means 
of  bringing  upon  the  record,  and  making  a  part  of  it,  the  rulings  of  a  judge  during,  the  prog- 
ress of  the  trial,  and  his  charge  to  the  jury ;  and  the  certified  statement  of  the  clerk  that 
certain  evidence  was  offered  and  refused  and  the  refusal  assigned  for  error,  and  that  certain 
portions  of  the  charge  were  excepted  to  and  assigned  for  error,  is  not  sufficient  to  bring  the 
matters  upon  the  record  so  that  they  will  be  examined  by  the  appellate  court.  Insurance 
Company  v.  Lanier,  5  Otto,  171.    See  §§  1880,  1892. 

§  1987.  Where  a  cause  is  removed  from  the  district  court  to  the  circuit  court  on  a  writ,  of 
error,  and  the  judgment  is  affirmed,  and  the  case  is  then  removed  into  the  supreme  court  by 
writ  of  eiTor,  the  supreme  court  will  examine  the  case  upon  the  bill  of  exceptions  taken 
in  the  district  court.    Tumbull  v.  Payson,  5  Otto,  419. 

§  1988.  Form. — In  this  case  the  supreme  court  protests  against  attempts  to  mystify  the 
court  by  making  the  bill  of  exceptions  (so  called)  a  sort  of  abstract  or  index  to  the  history  of 
the  case.    Evans  v.  Patterson,  4  Wall.,  229.     See  §§  1910,  1911. 

§  1989.  Bills  of  exceptions  in  the  federal  courts  are  required  to  be  drawn  as  at  common 
law,  under  the  statute  of  Westminster  2  (13  Edw.  I,  chap.  31),  passed  in  the  year  1285. 
Pomeroy  v.  Bank  of  Indiana,*  1  Wall.,  592. 

§  1 990.  Though  a  bill  of  exceptions  is  imperfect  in  form,  still  if  the  questions  upon  which 
the  court  instructed  the  jury  are  apparent,  and  relate  to  the  gist  of  the  action,  and  are  not 
alleged  to  be  abstruse  or  irrelevant,  and  the  court  can,  from  the  instructions,  infer  the  sub- 
stance of  the  facts,  the  court  will  consider  it  and  decide  the  case  according  to  it ;  and  neither 
party  can  complain,  because  neither  has  objected  to  the  form  of  the  bill  of  exceptions.  United 
3tates  t;.  Morgan,  11  How.,  158. 

§  1991.  Time  of  taking  exceptions. —  An  exception  need  only  be  noted  a^  the  time  it  is 
made,  and  may  be  reduced  to  form  within  a  reasonable  time  after  the  trial  is  over.  To  do 
otherwise  would  only  incur  unnecessary  delay.  The  time  within  which  the  signature  of  the 
judge  must  be  applied  for  is  left  to  the  discretion  of  the  trial  judge  and  depends  upon  the 
nature  of  the  bill.     Hunnicutt  v.  Peyton,  12  Otto,  354.    See  ^§  1905-1916. 

§  1992.  Where  the  objection  is  to  the  ruling  of  the  court,  it  is  indispensable  that  the  rul- 
ing should  be  stated,  and  it  should  also  be  alleged  that  the  complaining  party  then  and  there 
excepted  to  the  same.    Pomeroy  v.  Bank  of  Indiana,*  1  Wall.,  592. 

§  1993.  The  formal  bill  of  exceptions  need  not  be  signed  or  settled  until  after  the  decision 
of  a  motion  for  a  new  trial;  and  where  the  bill  opens  with  a  statement  that  '*  tbe  following 
proceedings"  were  had  "on  the  trial  of  the  cause,"  it  will  be  inferred  that  the  exceptions 
mentioned  therein  were  taken  on  the  trial  at  the  time  the  rulings  therein  were  made.  Rail- 
road Company  v.  Reeves,  10  Wall. ,  188. 

^  1 994.  Where  the  record  shows  that  the  prayers  for  instructions  were  presented  and  the 
rulings  made  thereon  before  the  jury  retired  from  the  court,  and  tlie  bill  follows  the  instruc- 
tions, with  the  statement  that  the  defendant  then  and  there  excepted  to  the  instructions,  etc., 
this  suffic'eatly  shows  that  the  exceptions  were  properly  taken.  Kellogg  v,  Forsythe,  2 
Black,  573.    See  §  1908. 

§  1995.  On  a  writ  of  error  from  the  supreme  to  the  circuit  court,  the  record  must  show 
that  the  exceptions  noted  were  taken  at  the  time  when  the  alleged  error  occurred,  but  the 
manner  of  placing  the  exception  on  the  record  is  a  matter  of  practice  to  be  regulated  by  the 
circuit  court.    Turner  v.  Yates,  16  How.,  29. 

§  1996.*  It  seems  that  when  bills  of  exception  are  necessary  to  bring  any  matter  upon  the 
record  so  that  it  can  be  reviewed  on  error,  it  must  appear  by  the  record  that  the  exception  was 
taken  at  the  trial.  A  judge  cannot  afterwards  allow  one  not  taken  at  the  time.  Could  he 
allow  it,  the  record  would  be  made  to  speak  falsely.  Insurance  Company  v.  Boon,  5  Otto, 
127. 

§  1997.  Bills  of  exceptions  are  restricted  to  matters  occurring  during  the  progress  of  the 
trial,  but  it  is  not  necessary,  nor  is  it  the  practice,  to  reduce  to  form  every  exception  as  it  is 
taken  and  before  the  trial  is  at  an  end.  It  will  do  for  the  judge  to  note  them  as  they  occur,  and 
after  the  trial  such  as  it  is  desirable  to  preserve  can  be  embodied  in  the  bill  of  exceptions.  If 
it  fairly  appears  that  the  exceptions  embodied  in  the  bill  were  saved  at  the  trial  they  will  be 
investigated  notwithstanding  verbal  informalities ;  but  if  not  so  taken  they  will  not  be  con- 
sidered.   Simpson  v,  Dall,  3  Wall.,  473. 

§  1998.  Time  of  preparing. —  A  bill  of  exceptions  must  show  that  the  exception  was  taken 
and  noted  during  the  trial,  but  it  need  not  be  drawn  out  and  sealed  before  the  jury  retire 
from  the  bar  of  the  court.  It  is  always  allowable,  if  the  exception  be  seasonably  taken  and 
deserved,  that  it  be  drawn  out  in  form  and  sealed  by  the  judge  afterwards;  and  the  time 
within  which  it  may  be  so  drawn  out  and  presented  to  the  judge  must  depend  on  the  rules 
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and  practice  of  the  court,  and  the  judicial  discretion  of  the  presiding  judge.     Dredge  v, 
Forsyth,  2  Black,  567;  Kellogg  v.  Forsyth,  id.,  673.     See  §§  1905-1916. 

§  1999.  If  a  bill  of  exceptions  is  actually  left  with  the  clerk  of  the  court  within  the  proper 
time  it  is  sufficient,  though  it  is  not  actually  marked  **  filed.**  But  if  not  so  marked,  and 
there  is  no  certificate  of  the  clerk  showing  when  so  left,  the  affidavit  of  counsel  cannot  be 
considered  for  the  purpose  of  supplying  the  deficiency.  Iq  this  case  time  was  allowed  to 
make  the  proper  showing  by  certificate.     Eldred  v,  Malloy,*  2  Ck>lo.  T.,  22. 

§  2000.  Where  a  time  is  fixed  by  order  of  the  court  within  which  to  prepare  and  file  a  bill 
of  exceptions,  and  by  reason  of  the  failure  of  the  judge  to  sign  it  it  becomes  necessary  under 
the  local  law  to  attest  it  by  affidavit,  the  record  must  show  that  such  attesting  was  done 
within  the  time  limited.     Winder  v.  Buttles,*  3  Colo.  T.,  1. 

§  2001.  Where  proceedings  in  a  case  extend  over  several  terms,  the  correct  practice  is  to 
put  the  rulings  of  the  several  terms  in  separate  bills  of  exceptions.  But  where  the  bill  em- 
bodies the  rulings  taken  at  different  terms,  if  they  are  distinguishable,  and  the  bill  was  per- 
fected within  the  time  allowed  by  the  court,  it  will  be  permitted  to  stand.  Packard  v. 
Spellings,*  3  Colo.  T.,  109. 

§  2 002.  The  record,  in  case  of  a  writ  of  error  from  the  territorial  supreme  court  to  the  pro- 
bate court,  must  show  that  a  bill  of  exceptions  was  allowed  and  perfected  within  the  term, 
or  within  a  time  allowed.  If  time  is  allowed  it  may  be  filed  as  of  a  day  subsequent  to  the 
term,  but  if  not  filed  it  is  no  part  of  the  record.     Eldred  v.  Malloy,*  2  Colo.  T.,  21. 

>$  2003.  Notwithstanding  the  rule  that  bills  of  exceptions  must  be  drawn  up  and  signed 
within  ten  days  from  the  trial,  it  is  within  the  power  of  the  circuit  court  to  except  a  particular 
case  from  its  operation  whenever  it  is  just  to  do  so.  Marye  v,  Strouse,  5  Fed.  R.,  498;  S.  C, 
6  Saw.,  206. 

g  2004.  It  is  sufficient  if  it  appears  from  the  record  that  the  exceptions  presented  by  the 
bill  of  exceptions  were  taken  on  the  trial,  though  the  bill  may  have  been  signed  by  the  judge 
after  the  trial  and  filed  later  still,  nunc  pro  tunc.  It  is  a  mistake  to  suppose  that  it  must  be 
signed  or  sealed  before  the  jury  leave  the  bar;  if  the  exception  is  seasonably  taken  and  re- 
served, it  may  afterwards  be  put  in  form,  and  filed  in  the  case  pursuant  to  the  order  and 
direction  of  the  judge  who  presided  at  the  trial.     Stanton  v.  Embrey,  8  Otto,  55.5. 

§  2005.  A  trial  was  finished  and  judgment  was  rendered  on  February  17th,  and  a  bill  of  ex- 
ceptions was  signed  and  filed  on  the  28th,  against  the  objection  of  the  successful  party  that 
the  five  days  had  gone  by  within  which  under  the  rules  of  court,  unless  the  time  was  extended, 
the  bill  could  be  signed.  On  March  1st,  the  court  extended  the  time  to  that  day,  and  on  that 
day,  which  was  within  the  same  term,  the  bill  was  filed.  The  bill  showed  that  the  exceptions 
were  taken  in  time,  and  the  supreme  court  held  that  it  was  not  necessary  that  the  bill  should 
have  been  signed  nunc  pro  tunc;  that  the  order  of  March  1st  was  equivalent  to  an  order  that 
it  be  considered  to  have  been  filed  during  the  trial ;  that  the  fact  that  the  bill  was  dated  Feb- 
ruary 28th  was  immaterial ;  and  that  as  the  judge^s  signature  was  only  a  testimonial  that  the 
exception  was  taken  at  the  trial  and  beTore  the  verdict,  it  was  not  material  that  that  attestar 
tion  was  not  given  till  after  the  trial,  if  given  within  the  term.  Hunnicutt  v.  Peyton,  10 
Otto,  853.     See  §  1905. 

§  2006.  On  an  application  to  open  a  judgment  of  a  former  term,  so  that  the  bill  of  excep- 
tions, when  filed,  would  appear  to  have  been  signed  and  filed  in  time,  the  court  held,  that, 
without  deciding  the  strict  question  of  power,  it  should  be  exercised  for  the  mere  purpose  of 
permitting  bills  of  exceptions  which  have  not  been  presented  and  signed  at  the  proper  term, 
to  be  subsequently  filed  and  signed,  only  in  those  cases  in  which  the  supreme  court  has  de- 
clared that  the  bill  itself  can  be  signed  subsequently  to  the  term  at  which  the  judgment  wai 
rendered;  t.  e.,  in  the  absence  of  an  express  order  of  the  court,  or  the  consent  of  parties, 
only  under  extraordinary  circumstances.     Eagle  Mfg.  Cp.  v.  Draper,*  14  Blatch.,  334. 

§  2007.  Where  a  statute  requires  exceptions  to  be  taken  at  the  trial,  a  bill  of  exceptions 
purporting  to  have  been  taken  two  years  after  the  trial  is  properly  stricken  from  the  record. 
The  propriety  of  the  refusal  of  a  judge  to  sign  a  bill  of  exceptions  nunc  pro  tunc  depends  on 
such  a  vai-iety  of  circumstances  that  it  ought  not  to  be  presumed  that  he  has  abused  his  dis- 
cretion.    Sheppard  v,  Wilson,*  6  How.,  260, 

§  2008.  Though  a  bill  of  exceptions  may  be  formally  drawn  up  and  signed  after  the  trial, 
yet  it  must  purport  to  contain  only  exceptions  taken  at  the  trial,  and  that  they  were  noted 
and  signed  at  that  time.     Walton  v.  United  States,  9  Wheat.,  657. 

g  2009.  A  bill  of  exceptions  taken  four  days  after  the  verdiot  and  judgment  will  not  be 
considered  by  the  appellate  court.     Strain  v.  Gourdin,  2  Woods,  381. 

§  20 1 0.  If  a  party  intends  to  take  a  bill  of  exceptions,  he  should  give  notice  to  the  judge 
on  the  trial,  and  if  he  does  not  file  it  at  the  trial  he  should  move  the  judge  to  assign  a  reason- 
able time  within  which  he  may  file  it.  A  practice  to  sign  it  after  the  term  must  be  under- 
stood to  be  a  matter  of  consent  between  the  parties  unless  the  judge  has  made  an  express 
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order  in  the  term  allowing  such  a  period  to  prepare  it.  A  judge  ought  not  to  allow  a  bill  of 
exceptions  if  it  is  not  tendered  to  him  at  the  trial  or  within  a  reasonable  time  thereafter  while 
the  facts  are  still  fresh  in  his  memory.  Ex  parte  Bradstreet  v,  Tliomas,  4  Pet.,  107;  Brown 
V,  Clarke,  4  How.,  15. 

§  201 1.  An  application  to  the  judge  of  the  circuit  court  to  seal  a  bill  of  exceptions  two  years 
after  tlie  trial  will  be  denied,  unless  the  judge  is  satisfied  that  there  was  error  in  the  instruc-^ 
tions  given,  and  especially  where  so  long  a  time  had  elapsed  that  the  other  party  might  sup- 
po3e  the  controversy  ended,  and  so  long  that  the  evidence  was  no  longer  distinctly  recollected 
by  the  judge.    Greenway  v,  Gaither,  Taney,  28J. 

§  2012.  Wanting. —  If  there  is  no  bill  of  exceptions,  and  no  error  is  apparent  on  the 
record,  the  judgment  of  the  court  must  be  affirmed  by  the  territorial  supreme  com't.  Scott 
V.  Cook,*  1  Oreg.,  25.     See  §  1890. 

§  2013.  Where  upon  a  writ  of  error  from  the  supreme  court  to  the  circuit  court  the  record 
shows  no  bill  of  exceptions,  demurrer,  or  statement  of  facts,  the  judgment  must  be  affirmed* 
Reilly  v.  Golding,  10  Wall.,  58. 

§  2014.  Exceptions  not  appearing  in  the  record  nor  incorporated  into  the  record  by  bill  of 
exceptions  will  not  ba  noticed.    Lathrop  v,  Judson,*  19  How.,  66. 

§  2015.  In  case  of  a  writ  of  error  to  the  circuit  court,  where  there  is  no  bill  of  exceptions, 
only  the  errors  apparent  upon  the  record  will  be  considered.    Kittredge  v.  Race,  2  Otto,  118> 

§  2016.  After  a  trial  of  an  action  at  law  in  the  circuit  court,  a  verdict  was  rendered  in 
favor  of  the  plaintiff,  subject  to  the  opinion  of  the  court  on  a  case  to  be  made.  A  case  was 
made,  with  a  reservation  to  either  party  to  change  it  into  a  bill  of  exceptions  should  he  wish 
to  carry  the  case  up  on  a  writ  of  error.  A  motion  for  a  new  trial  being  denied,  and  judg- 
ment being  rendered  for  the  defendant,  the  plaintiff  procured  a  writ  of  error  to  take  the  case 
to  the  supreme  court,  but,  by  inadvertence,  neglected  to  procure  the  change  of  the  case  to 
the  forni  of  a  bill  of  exceptions.  The  case  was  annexed  to  the  record  and  so  sent  to  the  su- 
preme court.  The  defect  of  the  record  was  not  pointed  out  by  counsel,  but  was  discovered 
by  the  court,  and  as  they  found  no  error  in  the  record,  and  no  bill  of  exceptions,  they  there- 
fore affirmed  the  judgment.  Upon  application  the  circuit  court  allowed  the  plaintiff  to  turn 
the  case  into  a  bill  of  exceptions  in  order  to  procure  a  new  writ  of  error,  on  payment  of  the 
costs  in  the  supreme  court.    Williamson  i\  Suydam,  4  Blatch.,  824. 

§  2017.  When  necessary. —  No  bill  of  exceptions  necessary  where  the  error  appears  on  the 
face  of  the  record.    Coughlin  r.  District  of  Columbia,*  16  Oito,  7.    See  §§  1881,  1890. 

§  2018.  No  bill  of  exceptions  is  necessary  to  bring  before  the  supreme  court  special  find- 
ings of  fact  by  the  circuit  court  without  a  jury.    Insurance  Company  v.  Boon,  5  Otto,  123. 

§  2 OH).  There  must  be  a  bill  of  exceptions,  or  its  equivalent,  upon  which  the  supreme 
court  below  reviewed  the  judgment,  to  enable  the  supreme  court  to  review.  So  where  the 
statute  of  a  temtory  provides  for  a  review  of  the  action  of  the  lower  court  in  refusing  a  new 
trial,  and  requires  a  statement  of  facts  setting  forth  the  error  alleged,  the  supreme  court  will 
not  regard  such  statement  as  a  bill  of  exceptions,  unless  so  stipulated  by  counseL  Kerr  v. 
Clampitt,*  5  Otto,  188. 

§  2020.  Error  must  be  shown ;  it  is  never  presumed.  So  where  a  motion  to  dismiss  on  ac- 
count of  the  citizenship  of  the  parties  was  overruled,  it  not  appearing  uponVhat  ground,  the 
record  showing  simply  that  the  parties  **  reserve  an  exception  to  the  decision  of  the  court," 
it  was  held  that  the  alleged  error  could  not  be  noticed ;  that  a  bill  of  exceptions,  setting 
forth  what  was  proved  and  the  decision  of  the  court,  should  have  been  taken.  Kearney  v^ 
Denn,*  15  Wall.,  51. 

§  2021.  It  is  the  settled  practice  of  the  supreme  court  that  the  rulings  of  the  court  below 
in  .the  admission  and  rejection  oi  evidence,  and  in  giving  or  refusing  instructions  to  the  jury, 
cannot  be  revised  by  the  supreme  court  in  any  other  manner  than  by  a  regular  bill  of  excep- 
tions. Such  rulings  rest  in  parol,  and  in  no  other  way  can  they  be  incorporated  into  the 
record.    Thompson  v.  Riggs,  5  Wall.,  675. 

§  2022.  The  ruling  of  the  circuit  court  in  improperly  overruling  or  sustaining  a  demurrer 
to  a  declaration,  and  rendering  judgment  for  the  wrong  party,  may  be  examined  by  the  su- 
preme court  by  a  writ  of  error  without  any  formal  bill  of  exceptions.  The  reason  for  this  is 
that  the  error  is  apparent  in  the  record,  and  where  so  apparent  a  bill  of  exceptions  is  usually 
unnecessary.    Rogers  v.  Burlington,  3  Wall.,  661. 

^  2023.  In  case  of  a  writ  of  error  to  the  supreme  court  of  Louisiana,  as  no  bill  of  exceptions 
is  required  by  the  practice  in  that  state,  the  supreme  court  will  refer  to  the  opinion  of  the 
state  court,  which,  by  Louisiana  law,  is  made  a  part  of  the  record,  to  ascertain  what  ques- 
tions arose  and  were  decided,  and  whether  they  wera  such  questions  as  would  give  the 
supreme  court  jurisdiction.     Cousin  v.  Labatut,  19  How.,  207. 

§  2024.  Alleged  errors  not  presented  by  the  bill  of  exceptions,  nor  apparent  from  the 
record,  are  not  proper  subjects  for  examination  in  the  supreme  court  on  a  writ  of  error. 

1135 


§§  2025-2037.  APPEALS  AND  WRITS  OF  ERROR. 

Parties  dissatisfied  with  the  ruling  of  a  suhordinate  court,  and  intending  to  seek  a  revision  of 
the  same  in  the  appellate  court,  must  take  care  to  raise  the  questions  to  be  re-examined,  and 
must  see  to  it  that  the  questions  are  made  to  appear  in  the  record,  for  nothing  is  error  in  law 
which  is  not  apparent  from  the  record  by  bill  of  exceptions,  or  an  agreed  statement  of  facts, 
or  in  some  one  of  the  methods  known  to  the  practice  of  the  courts  of  error  for  the  accom- 
plishment of  that  object.    Storm  v.  United  States,  4  Otto,  81. 

§  2025.  What  to  contain.— A  bill  of  exceptions  should  only  present  the  rulings  of  the 
court  upon 'some  matter  of  law  —  as  upon  the  admission  or  exclusion  of  evidence  —  and 
should  contain  only  so  much  of  the  testimony  or  such  a  statement  of  the  proofs  made  or  of- 
fered as  may  be  necessary  to  explain  the  bearing  of  the  rulings  on  the  issues  involved.  Lin- 
coln V,  Claflin,  7  Wall.,  136. 

§  2026.  A  bill  of  exceptions  should  include  all  judgments  or  opinions  of  the  court  that 
arise  in  the  course  of  a  cause  which  are  the  subjects  of  revision  by  an  appellate  court,  and 
which  do  not  otherwise  appear  on  the  record.  The  subordinate  court  must  ascertain  and  in- 
clude the  facts  upon  which  the  judgment  or  opinion  excepted  to  is  founded,  for  the  appellate 
court  cannot  determine  the  weight  or  effect  of  evidence,  nor  decide  mixed  questions  of  law 
and  fact.    York  &  Cumberland  R'y  CJo.  v.  Myers,  18  How.,  251. 

§  2027.  Amendments,  made  during  trial,  adding  new  counts  to  the  complaint,  should  not 
be  included  in  the  bill  of  exceptions.  They  are  matters  of  record,  and  no  bill  of  exceptions  is 
necessary  to  bring  them  upon  the  record.    Marye  v,  Strouse,  5  Fed.  R.,  4d9;  S.  C,  6  Saw.,  206. 

§  2028.  A  bill  of  exceptions  should  be  brief  and  should  contain  no  more  of  the  case  than 
is  necessary  to  present  the  point  before  the  court  of  error.  Haussknecht  v,  Claypool,  1 
Black,  485. 

§  2029.  The  issue  of  ntU  tid  record  is  one  of  fact,  and  the  decision  of  the  district  court  will 
not  be  reversed  on  appeal,  nor  in  any  event,  unless  the  error  is  shown  by  bill  of  exceptions. 
United  States  v.  Cook,*  2  Mason,  27. 

§  2030.  When  it  is  assigned  for  error  in  the  supreme  court  that  the  circuit  court  erred  in 
striking  out  a  plea  setting  up  the  statute  of  limitations,  and  in  the  bill  of  exceptions  the  court 
places  its  action  on  the  ground  that  such  plea  was  not  filed  within  the  time  limited  therefor 
by  its  i-ules  of  practice,  it  seems  to  be  necessary  for  the  party  objecting  to  such  order  to  set 
forth  so  much  of  the  rules  as  affects  the  question,  otherwise  the  supreme  court  will  presume 
that  the  court  properly  construed  the  rules,  and  will  not  notice  the  exception.  Packet  Com- 
pany V,  Sickels,  19  Wall.,  615. 

§  20B1.  To  authorize  any  objection,  to  the  admission  or  exclusion  of  evidence,  or  to  the 
giving  or  refusing  of  any  instruction  to  the  jury,  to  be  heard  in  the  supreme  court,  the  record 
must  disclose  not  merely  the  fact  that  the  objection  was  taken  in  the  court  below,  but  that 
the  parties  excepted  at  the  time  to  the  action  of  the  court  thereon.  But  in  this  case,  though 
the  bill  of  exceptions  contained  no  exceptions  to  the  rulings,  yet  as  no  objection  was  taken 
to  the  record  on  the  argument,  and  the  associate  justice  who  presided  below  stated  that  ex- 
ceptions were  in  fact  taken,  the  material  question  argued  was  considered.  Hutchings  v. 
King,  1  Wall.,  60. 

g  2032.  Si^nin^  and  sealing. —  Where  the  bill  of  exceptions  is  neither  signed  nor  sealed  by 
the  judge,  and  there  is  nothing  in  the  record  to  show  that  it  was  ever  submitted  to  him  or 
in  any  way  received  his  sanction,  the  judgment  will  be  affirmed.  Mussina  v,  Cavazos,  6  Wall., 
863 ;  Waysman  v.  Updegraff,*  McCahon,  88.    See  §§  1897,  1903. 

g  2033.  In  this  case  the  judge  refused  to  sign  a  bill  of  exceptions  which  stated  that  it  con- 
tained all  the  evidence,  as  that  fact  was  not  agreed  by  the  paities,  and  the  judge  was  not  sat- 
isfied that  it  was  true.    Lyles  v,  Alexandria,  1  Cr.  C.  C,  861. 

§  2034.  The  acknowledgment  of  the  seal  of  the  judge  signihg  a  bDl  of  exceptions  is  un- 
necessary where  the  bill  of  exceptions  is  a  part  of  the  record  and  comes  up  with  it.  Clarke  v. 
Russell,  8  Dall.,  419,  n. 

§  2035.  Where  a  bill  of  exceptions  purports  on  its  face  to  have  been  regularly  signed,  the 
appellate  court  must  presume  that  it  was  so  signed.    United  States  v.  Hodge,  6  How.,  281. 

§  2036.  The  taking  of  a  bill  of  exceptions  is  not  waived  in  the  circuit  court  by  taking  a 
writ  of  error  in  the  case  from  the  supreme  court,  before  the  signature  of  the  judge  to  the  bill 
of  exceptions  is  obtained.  The  signing  of  the  bill  of  exceptions  in  such  a  case,  after  the  writ 
of  error  has  issued,  is  not  an  act  of  jurisdiction  over  the  case;  it  is  a  mere  putting  into  the 
record  a  statement  of  what  was  done  before  the  writ  of  error  was  sent  down.  Hunnicutt  v, 
Peyton,  12  Otto,  354. 

g  2037.  The  eighth  section  of  the  act  of  1863,  reorganizing  the  courts  of  the  District  of 
Columbia,  which  provides  that  exceptions  to  the  rulings  of  the  court  need  not  be  signed  or 
sealed,  applies  to  cases  ^n  which  such  rulings  are  to  be  carried  to  the  general  term  of  the  su- 
preme court  of  the  district,  and  does  not  dispense  with  a  regular  bill  of  exceptions  in  cases 
carried  to  the  supreme  court  of  the  United  States.    Thompson  u  Riggs,  5  Wall.,  676. 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS.  g  203d-S05i$. 

$  2038.  Mandamn?.—  The  supreme  conrt  will  not,  by  mandamuSf  compel  the  circuit  judge 
to  sign  a  bill  of  exceptions  embracing  the  whole  charge  to  the  jury.    Ex  parte  Crane,  5  Pet,  ' 
1«7. 

§  2039.  The  supreme  court  has  power  by  mandamtui  to  compel  the  circuit  judge  to  sign  a 
proper  bill  of  exceptions.    JBx  parte  Crane,  6  Pet.,  103. 

§  2040.  A  judge  will  not  be  compelled  by  mandamus  to  sign  a  bill  of  exceptions  which  he 
Returns  is  not  correct.  Ex  parte  Bradstreet  v,  Thomas,  4  Pet.,  106;  Brown  v,  Clarke,  4 
How.,  15. 

g  2041.  A  bill  of  exceptions  is  unknown  in  chancery  practice,  and  the  supreme  court  will 
not  by  mandamus  compel  a  circuit  judge  to  sign  one  in  a  suit  in  equity.  Ex  parte  Story,  12 
Pet,  843. 

§  2042.  Depositions. —  Upon  a  writ  of  error  to  the  circuit  court  from  the  supreme  court, 
where  a  deposition  is  tacked  to  the  record,  but  is  not  in  terms  referred  to  in  the  bill  of  excep- 
tions, and,  though  the  admission  of  certain  parol  testimony  was  objected  to  generally,  it  does 
not  by  necessary  intendment  appear  that  the  dei^osition  was  included  in  such  objection,  such 
deposition  cannot  be  considered.    Clarke  v,  Russell,  8  Dal.,  422,  n. 

§  2043.  Depositions  inserted  in  a  bill  of  exceptions  must  be  identified,  or  the  action  of 
the  court  in  excluding  them  will  not  be  noticed.  United  States  v.  887  Cases  of  Wine,*  1 
Woods,  47. 

§  2044.  A  deposition  taken  in  the  district  court,  but  not  incorporated  into  the  bill  of  ex- 
ceptions, nor  so  referred  to  therein  as  to  become  a  part  of  it,  will  not  be  considered  by  the 
supreme  court  on  a  writ  of  error,  though  a  transcript  thereof  was  sent  up  by  the  clerk  and 
printed  in  the  record  in  the  appellate  court.     Russell  v.  Ely,  2  Black,  580. 

§  2045.  Evidence. —  Where  objection  is  taken  to  the  admission  of  evidence,  the  evidence 
should  be  set  out  in  the  bill  of  exceptions,  so  that  the  appellate  court  may  judge  of  its  ad- 
missibility.    Wiley  r.  RDbinson,*  Hemp.,  41. 

§  2046.  Where  exception  is  taken  to  the  admission  of  a  paper  in  evidence,  the  paper 
should  be  set  out  in  the  bill  of  exceptions.    Weems  v.  George,*  18  How.,  190. 

§  2047.  It  is  irregular  and  improper  to  embody  all  the  evidence  in  the  bill  of  exceptions, 
when  no  part  of  it  has  been  excepted  to.    Pennock  v.  'Dialogue,  2  Pet.,  15. 

§  2048.  The  bill  of  exceptions  on  a  writ  of  error  to  the  circuit  court  should  contain  only 
so  much  of  the  evidence  given  on  the  trial  as  may  be  necessary  to  present  to  the  supreme 
court  the  legal  questions  to  be  settled.     Johnston  v,  Jones,  1  Black,  220. 

§  2049.  Where  the  bill  of  exception  does  not  purport  to  give  all  the  testimony  of  a  witness, 
the  appellate  court  is  bound  to  presume  that  there  was  that  in  his  evidence  which  justified 
the  instruction  of  the  court  in  reference  thereto.     Russell  v,  Ely,  2  Black,  580. 

§  2050.  A  judgment  of  the  circuit  court  will  not  be  reversed  on  a  question  of  fact  where 
the  bill  of  exceptions  does  not  purport  to  contain  all  the  evidence;  especially  when  there  are 
facts  apparent  on  the  record  which  show  almost  conclusively  that  the  finding  was  right. 
Marine  Ins.  Co.  v.  Tucker,  8  Cr,,  898. 

g  2051.  It  seems  that  where  a  bill  of  exceptions  prays  for  the  opinion  of  the  court  upon 
certain  facts,  the  evidence  offered  to  prove  such  facts  should  appear.  Vaase  v.  Smith,  6  Cr., 
288,  n. 

§  2052.  Where  a  question  is  asked  and  objected  to,  and  being  permitted  an  exception  is 
taken,  but  the  bill  of  exceptions  does  not  show  the  answer,  the  supreme  court  will  not  con- 
sider the  alleged  error  in  permitting  the  question.  Under  such  circumstances  it  is  the  evi- 
dence given  which  constitutes  the  error.     Lovell  v.  Davis,  11  Otto,  548. 

§  2053.  When  questions  are  asked  on  cross-examination  which  do  not  exceed  the  reason- 
able license  which  a  court  in  its  discretion  may  allow,  and  are  objected  to,  if  the  bill  of  ex- 
ceptions does  not  show  the  answers,  there  is  no  error  of  which  a  court  of  error  can  take 
cognizance.    Nailor  v,  Williams,  8  Wall.,  109. 

§  2054.  So  far  as  error  is  founded  on  the  bill  of  exceptions  incorporated  into  the  record,  it  lies 
only  to  exceptions  taken  at  the  trial  to  the  ruling  of  the  law  by  the  judge,  and  to  the  admis- 
sion or  rejection  of  evidence.  Beyond  this  the  appellate  court  has  no  power  to  look  into  a 
'bill  on  a  writ  of  error,  as  it  is  a  creature  of  the  statute  and  restricted  to  the  points  stated. 
Only  so  much  of  the  evidence  should  be  given  as  is  necessary  to  present  the  questions  thus 
proper  to  be  carried  into  the  bill  of  exceptions.  Zeller  v,  Eckert,  4  How.,  297 ;  Phillips  v. 
Preston,  5  How.,  289. 

§  2055.  The  bill  of  exceptions  in  a  case  is  conclusive  upon  the  supreme  court  on  a  writ  of 
error  to  the  circuit  court  It  cannot  presume  or  suspect  that  any  material  part  of  the  evi- 
dence is  omitted.    Bingham  v.  Cabbot,  8  Dal.,  88. 

g  2056.  Where  the  bill  of  exceptions  contains  all  the  evidence,  it  will  not  be  considered  as  a 
special  finding  of  facts.    Only  so  much  of  the  evidence  as  is  necessary  to  point  the  exception 
ought  to  be  included  in  the  bill.    Marye  v.  Strouse,  5  Fed.  R.,  499;  S.  C,  6  Saw.,  206. 
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S§  2057-2070.  APPEAI^  AND  WRITS  OF  ERROR. 

§  2057.  Where,  in  the  district  <;ourt,  certain  books,  letters,  etc.,  were  admitted  in  eyidence^ 
but  such  books,  letters,  etc.,  were  not  set  forth  in  the  bill  of  exceptions,  nor  in  any  way  made 
a  part  of  it,  the  presumption  in  the  circuit  court,  on  writ  of  error,  is  that  the  ruling  was  cor- 
xect.    Stockwell  v.  United  States,  3  Cliff.',  303. 

$^2058.  An  objection  to  the  admission  of  certain  bonds  in  evidence,  on  the  ground  that 
there  was  an  insufficient  amount  of  revenue  stamps  upon  them,  will  not  be  considered  when 
the  bill  of  exceptions  does  not  show  whether  or  not  there  were  stamps  upon  them,  for  the 
recital  in  the  objection  is  no  evidence  of  the  existence  of  the  fact  iDssumed.  Chambers  County 
V.  Clews,  21  Wall.,  824.  • 

§2059.  It  seems  that  it  is  no  part  of  the  office  of  a  writ  of  error  to  submit  the  evidence  as 
well  as  the  law  of  the  case  to  the  opinion  of  the  appellate  court,  and  where  the  record  on  a 
writ  of  error  from  a  judgment  in  a  case  in  which  a  jury  was  waived  contained  all  the  evi- 
/  dence,  the  supreme  court,  under  the  circumstances  of  the  case,  allowed  it  the  effect  of  a  bill 
of  exceptions,  or  a  case  submitted,  and  as,  after  allowing  it  full  force,  it  was  insufficient  to 
sustain  the  judgment,  the  same  was  reversed.    Parsons  v.  Armor,  3  Pet.,  424. 

§  2060.  Where  the  admission  of  a  letter  of  a  party  in  his  own  behalf  is  objected  to  on  the 
ground  that  his  declarations  are  inadmissible  in  his  own  favor,  and  circumstances  are  relied 
upon  by  the  party  offering  it  to  take  it  out  of  the  general  rule  by  showing  it  to  be  a  part  of 
the  res  gestcR,  such  circumstances  relied  on  must  be  shown  by  the  bill  of  exceptions.  Smith 
V.  Shoemaker,  17  Wall.,  636. 

§  206 1.  IiMtmctions. — The  entire  charge  of  the  court  below  should  not  be  brought  up  for 
xeview.  Only  the  matters  of  law  embraced  by  it  should  be  taken  up  for  review.  With  the 
charge  to  the  jury  upon  mere  matters  of  fact,  or  the  comments  of  the  judge  upon  the  weight 
of  evidence,  the  appellate  court  has  nothing  to  do.  The  exception  should  be  strictly  contined 
to  misstatements  of  law,  and,  if  these  were  made  at  the  moment,  the  judge  would  often  be 
aide  to  correct  an  erroneous  expression,  or  qualify  or  modify  it  so  that  it  would  be  unobjec- 
tionable.   Carver  v.  Jackson,  4  Pet.,  80;  Lincoln  v.  Claflin,  7  Wall.,  139.    See  g  1^96. 

§  2062.  It  is  irregular  to  include  in  the  bill  of  exceptions  the  entire  charge  of  the  court  to 
the  jury,  some  of  which  is  not  complained  of.  Only  those  parts  of  the  charge  should  be 
given  to  which  the  exceptions  relate ;  all  else  is  unnecessary  and  produces  inconvenience,  and 
judges  should  refuse  to  sign  bills  of  exceptions  oontaiiling  such  unnecessary  matter.  United 
States  V.  Rindskopf,  15  Otto,  421. 

§  2063.  The  refusal  of  a  charge  wiU  not  be  considered  where  the  bUl  of  exceptions  fails  to 
show  that  it  was  pertinent.    United  States  v.  337  Cases  of  Wine,*  1  Woods,  48. 

§  2064.  An  appellate  court  will  not  look  outside  a  bill  of  exceptions  to  determine  the  correct* 
.  ness  of  the  instruction  excepted  to.    Dunlop  v.  Monroe,  7  Cr.,  270. 

§  2065.  The  supreme  court  will  not  decide  whether  a  charge  is  wrong  which  submits  to  a 
jury  the  question  whether  a  certain  wharf  was  a  public  one,  when  the  bill  of  exceptions  does 
not  contain  all  the  evidence  on  which  the  question  arose.  The  court  will  not  presume  the 
dmrge  to  have  been  erroneous.    Railroad  Company  v.  Hanning,  15  Wall.,  655. 

g  2066.  Alleged  errors  founded  on  the  refusal  of  the  circuit  court  to  give  certain  instruc- 
tions asked  will  not  be  considered  where  the  bill  of  exceptions  contains  no  evidence  relating 
to  the  subject  matter  of  the  instructions.    Bank  v,  Kennedy,  17  Wall.,  29. 

§  2067.  The  giving  of  an  instruction  which  was  correct  as  an  abstract  proposition  is  not 
ground  for  the  reversal  of  the  judgment  where  it  does  not  appear  from  the  bill  of  exceptions 
that  evidence  had  not  been  given  sufficient  to  warrant  the  jury  in  passing  upon  the  question* 
Insurance  Company  v,  Piaggo,  16  Wall.,  389. 

§  :f068.  Unless  the  bill  of  exceptions,  on  a  writ  of  error  from  the  circuit  court  to  the  dis- 
trict court  in  a  criminal  case,  purports  to  contain  all  the  evidence,  the  circuit  court  cannot 
pass  upon  the  propriety  of  the  refusal,  by  the  district  court,  of  an  instruction  asked.  Brand 
V.  United  States,  18  Blatch.,  890:  S.  C,  4  Fed.  R.,  398. 

§  2069.  Where  the  error  assigned  is  the  refusal  of  certain  instructions,  and  the  giving  of 
others  by  the  circuit  judge,  the  bill  of  exceptions  should  contain  the  evidence  tending  to 
prove  the  facts  which  raise  the  questions  to  which  the  instructions  apply ;  and  where  the  bill 
contains  only  the  instructions  and  the  exceptions  the  judgment  will  be  affirmed.  Worthing- 
ton  V.  Mason,  11  Otto,  151 ;  United  States  v.  Hough,  13  Otto,  72. 

§  2070.  Though  the  refusal  of  the  court  to  direct  a  verdict  for  the  defendant  at  the  close 
of  the  plaintiff^s  testimony  might  be  a  good  ground  for  the  reversal  of  a  judgment  on  a  ver* 
diet  ill  favor  of  the  plaintiff,  if  the  defendant  rests  his  case  on  such  testimony  and  introduces 
none  in  his  own  behalf;  yet  if  the  defendant  goes  on  with  his  defense,  and  puts  in  testimony 
of  his  own,  and  the  jury,  under  proper  instructions,  finds  against  him  on  the  whole  evidence, 
the  judgment  cannot  be  reversed,  in  the  absence  of  the  defendant's  testimony  from  the  bill 
of  exceptions,  on  account  of  such  original  refusal,  even  though  it  would  have  been  proper  at 
the  time  it  was  asked.    Grand  Trunk  Railway  Co.  v,  Cummings,  16  Otto,  701. 
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§  2071.  Where  the  bill  of  exceptions  does  not  pnrport  to  contain  aQ  the  evidence,  an  in- 
struction which  depends  necessarily  for  its  correctness  on  the  facts  proven  in  the  case  will 
not  be  presumed  to  be  erroneous.  Error  in  such  cases  must  be  shown  affirmatively  or  the 
instruction  must  be  presumed  to  be  correct.    Wiggins  v.  Burkham,  10  Wall.,  182. 

§  2072.  In  passing  upon  instructions  the  supreme  court  has  no  means  except  the  evidence 
set  forth  in  the  bill  of  exceptions  for  ascertaining  the  precise  state  of  facts  on  which  the  in- 
struction was  given.  Whether  the  report  of  the  evidence,  as  set  forth  in  the  bUl  of  excep- 
tions, is  or  is  not  complete  or  perfectly  stated  cannot  be  known  in  the  appellate  court.  Bills 
of  exception,  when  properly  taken  and  duly  allowed,  become  a  part  of  the  record,  and,  as 
such,  cannot  be  contradicted.    Chaffee  v.  Boston  Belting  Co.,  22  How.,  221. 

§  2073.  Where  the  bill  of  exceptions  does  not  point  out  to  which  instruction  it  is  taken, 
but  each  instruction  was  given  separately,  it  will  be  presumed  that  the  exception  taken  is  to 
the  giving  of  each  one  of  them.     Railroad  Company  v.  Reeves,  10  Wall.,  188. 

§  2074.  Where  the  charge  of  the  court  is  inserted  at  length  in  the  bill,  and  embraces  sev- 
eral distinct  propositions,  a  general  exception  cannot  avail  the  party  excepting,  if  any  one  of 
the  propositions  is  correct.    Lincoln  v.  Claflin,  7  WalL,  189. 

§  2075.  Where  a  court  undertakes  to  instruct  the  jury  as  to  the  law  arising  from  a  view 
of  all  the  facts  before  them,  all  those  facts,  as  detailed  by  each  witness,  should  be  incor- 
porated in  the  bill  of  exceptions,  whenever  the  ruling  of  the  court  is  excepted  to ;  otherwise^ 
if  tlie  instruction  is  abstractly  correct,  an  appellate  court  will  presume  that  they  were  prop- 
erly given,  and  that  there  was  sufficient  evidence  to  base  them  upon.  Desnoyer  v,  Hereux,* 
1  Minn.,  18.    See  §2101. 

§  20i6.  Award. —  In  a  case  where  the  bill  of  exceptions  contains  the  award  of  an  arbi- 
trator, and  enough  of  the  testimony  appears  therein  to  ^how  clearly  the  principles  upon  which 
the  award  was  made,  and  that  it  was  within  the  submission,  the  supreme  court  can  examine 
the  rulings  of  the  lower  court  as  to  the  validity  of  the  award.  If  the  award  in  such  a  case  is 
found  to  be  within  the  submission,  the  supreme  court  cannot  set  it  aside  for  any  mistakes  of 
the  arbitrators,  either  of  law  or  of  fact.    York  &  Cumberland  R'y  Co.  v,  Myers,  18  How.,  258. 

3.  Statement  of  Facta. 
Summary — Bequisites  of  an  agreed  statement  of  facts,  §  2077. 

§  2077.  An  agreed  statement  of  facts  must,  in  some  manner  in  the  court  below,  be  made  a 
part  of  the  record  of  the  case.    It  must  contain  a  statement  of  the  ultimate  facts  or  proposi-  • 
tions  which  the  evidence  is  intended  to  establish,  and  not  the  evidence  on  which  those  ulti- 
mate facts  are  supposed  to  rest.  .  Burr  v.  Des  Moines  Co.,  §§  2078-2080. 

[Notes.— See  §§  2081-2093.] 

BURR  V,  DES  MOINES  CO. 
(1  Wallace,  99-103.    1868.) 

Error  to  U.  S.  Circuit  Court,  District  of  Iowa. 

S'JATEMENT  OF  Facts. —  The  Statement  discussed  in  the  opinion  was  found  at 
the  close  of  the  record,  and  was  neither  signed  by  counsel  nor  made  a  part  of 
the  record.  It  concluded,  "and  that  all  objections  on  account  of  immateri- 
ality or  irrelevancy  are  reserved  by  the  parties  respectively,  and  may  be  urged 
and  considered  by  the  parties,  and  by  the  court,  upon  the  argument  and  in  the 
decision.'' 

Opinion  by  Mr.  Justice  Miller. 

It  is  very  clear  that  a  paper  not  signed  by  counsel,  nor  entered  on  the  record 
of  the  court,  nor  made  part  of  the  record  of  the  case  by  bill  of  exceptions,  or 
in  any  other  manner,  cannot  be  considered  by  this  court  as  the  foundation  on 
which  it  is  to  affirm  or  reverse  the  case.  It  is  probable,  from  the  language  of 
the  closing  paragraph,  that  the  parties  considered  it  as  an  agreed  statement  of 
facts,  on  which  the  court  below  might  decide  the  law,  and  on  which  this  court 
would  review  that  decision.  And  it  is  quite  true  that  this  court  has  decided, 
in  the  case  of  The  United  States  v.  Eliason,  16  Pet.,  291,  and  in  several  cases 
since  that  one,  that  this  may  be  done. 
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§  2078,  A  statement  of  fads  must  he  m,ade  apoH  of  ike  record. 
But  in  order  to  bring  such  a  case  properly  before  this  court,  two  things  are 
essential,  which  are  wanting  in  the  present  case.  1.  The  agreed  statement  of 
facts  must,  in  some  manner  in  the  court  below,  be  made  a  part  of  the  record 
of  the  case.  The  case  of  The  United  States  v.  Eliason  shows  that  it  was 
strongly  urged  upon  this  court  that  it  had  been  laid  down  by  Sir  Wm.  Black- 
stone  in  his  Commentaries,  and  by  Stephen  in  bis  treatise  on  Pleadings,  that 
error  did  not  lie  on  such  a  statement.  The  court,  however,  said  that  the  reason 
for  this  was,  that  in  the  English  practice  the  agreed  statement  was  not  like  a 
special  verdict  entered  on  the  record,  and  the  appellate  court  could  not  there- 
fore notice  it.  But  that  in  the  practice  of  our  courts  such  agreements  are 
signed  by  'Hhe  counsel  and  spread  upon  the  record  at  large  as  part  thereof." 
And  thus  they  become  technically  a  part  of  the  record,  into  which  the  appel- 
late court  look,  with  the  other  parts  of  it,  to  ascertain  if  there  be  error.  Gra- 
ham ^.  Bayne,  18  How.,  60. 

|§  2079.  and  must  he  a  statement  ofvltimate  facts^  and  not  of  evidence- 

2.  The  statement  of  facts  on  which  this  court  will  inquire,  if  there  is  or  is 
not  error  in  the  application  of  the  law  to  them,  is  a  statement  of  the  ultimate 
facts  or  propositions  which  the  evidence  is  intended  to  establish,  and  not  the 
evidence  on  which  those  ultimate  facts  are  supposed  to  rest.  The  statement 
must  be  sufficient  in  itself,  without  inferences  or  comparisons,  or  balancing  of 
testimony,  or  weighing  evidence,  to  justify  the  application  of  the  legal  prin- 
ciples which  must  determine  the  case.  It  must  leave  none  of  the  functions  of 
a  jury  to  be  discharged  by  this  court,  but  must  have  all  the  sufficiency,  fullness 
and  perspicuity  of  a  special  verdict.  If  it  requires  of  the  court  to  weigh  con- 
flicting testimony,  or  to  balance  admitted  facts,  and  deduce  from  these  the 
propositions  of  fact  on  which  alone  a  legal  conclusion  can  rest,  then  it  is  not 
such  a  statement  as  this  court  can  act  upon.  The  paper  before  us  "  is  evidence 
of  facts,  and  not  the  facts  themselves  as  agreed  or  found."  Graham  v.  Bayne, 
supra.  It  is  obvious  that  if  the  whole  of  this  paper  were  presented  by  a  jury 
as  a  special  verdict,  it  would  be  objectionable,  as  presenting  the  evidence  of 
facts,  and  not  the  facts  themselves,  which  must  determine  the  issue.  Cases  of 
a  character  nearly  allied  to  this  have  been  frequently  before  this  court,  and 
although  the  opinions  delivei'ed  are  not  always  reconcilable  in  every  respect,  it 
is  believed  that  they  speak  but  one  language  as  to  the  two  propositions  here 
laid  down.  Pennock  v.  Dialogue,  2  Pet.,  1;  United  States  v.  Eliason,  16  id., 
300;  United  States  v.  King,  7  How.,  844;  Bond  v.  Brown,  12  id.,  256;  Weems 
V,  George,  13  id.,  190;  Arthurs  v.  Hart,  17  id.,  7;  Graham  v,  Bayne,  18  id.,  60. 
'The  paper  which  we  have  been  considering  being  rejected,  there  is  nothing  be- 
'fore  the  court  by  which  it  can  determine  whether  the  judgment  of  the  court 
below  is  right  or  wrong. 

§  2080.  Writ  of  error  dismissed  without  prejudice. 
'  The  legal  presumption  is  in  favor  of  the  correctness  of  that  judgment,  but  as 
the  parties  here  have  all  considered  the  case  as  turning  on  the  evidence  which 
we  have  refused  to  consider,  and  have  so  argued  it,  and  as  it  was,  no  doubt,  pre- 
pared with  a  view  to  obtaining  the  opinion  of  this  court  on  the  case  there 
stated,  we  have  determined  to  dismiss  the  writ  of  error,  thus  leaving  the 
parties  at  liberty,  if  they  can  do  so  by  a  proper  agreement  in  the  court  be- 
low, to  remove  the  difficulties  which  now  prevent  this  court  from  reviewing 
the  case. 

Case  dismissed  with  costs. 
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§  2081.  In  ereneral.— A  statement  of  facts  found  by  the  court  is  a  nullity  if  filed  seyeral 
days  after  the  issue  and  service  of  the  writ  of  error.    Avendano  v.  Gay,*  8  Wall.,  376. 

§  2082.  A  statement  of  facts,  signed  by  the  judge,  and  filed  without  consent  of  parties 
after  the  cause  had  been  removed  by  writ  of  error,  is  a  nullity.  Qeneres  v.  Bonnemer,*  7 
WalL.  565. 

§  2083.  Writ  of  error  to  the  circuit  court  of  the  District  of  Columbia,  in  an  equity  case,* 
dismissed  because  the  record  contained  no  statement  of  facts.  United  States  v.  Hooe,*  1  Or., 
318. 

§  2084.  W^ere  causes  of  equity  or  admiralty  jurisdiction  are  acccompanied  with  a  state- 
ment of  facts,  either  with  or  without  the  evidence,  the  statement  is  conclusive  as  to  all  the 
facts  which  it  contains.  Wiscart  v,  Dauchy,*  3  Dal.,  321 ;  Jennings  v.  The  Perseverance,  3 
DaL,  337. 

§  2085.  Agreed  facts.— A  judgment  of  the  circuit  court  on  agreed  facts  spread  at  large 
upon  the  record  will  be  reviewed  by  the  supreme  court  upon  a  writ  of  error.  Such  a  state- 
ment is  to  be  considered  as  equivalent  to  the  special  verdict  of  a  jury,  and  to  present  ques- 
tions of  law  alone  to  the  consideration  of  the  court.    Supervisors  v.  Kennicott,  13  Otto,  556. 

§2086.  Eyidence.-—  A  special  finding  of  facts  by  the  court  below  is  equivalent  to  a  special 
verdict,  and  the  supreme  court  will  not  examine  the  evidence  on  which  it  is  founded  to  ascer- 
tain whether  or  not  it  is  right.     Copelin  v.  Insurance  Company,  9  Wall.,  467. 

§  2087.  Opinion  of  the  court. —  Where  the  counsel  for  both  parties  agreed  that  a  certain 
part  of  the  opinion  of  the  court  below  contained  the  material  facts  of  the  case,  and  that  they 
should  be  treated  as  facts  found  by  the  court,  the  supreme  court  on  a  writ  of  error  concluded 
to  act  thereon  as  if  the  agreement  had  been  made  in  the  court  below.  Insurance  Company 
17.  Tweed,  7  Wall.,  51. 

§  2088.  Kill  of  exceptions.—  Where  the  circuit  court,  on  a  trial  of  a  cause  without  a  jury, 
makes  a  finding  of  facts  which  is  incorporated  in  the  record,  no  bill  of  exceptions  is  necessary 
to  enable  the  supreme  court  to  review  the  action  of  the  court  below.  St.  Louis  v.  The  Ferry* 
Company,  11  Wall.,  428. 

§  2089.  Special  verdicts. —  It  seems  that  special  verdicts,  having  conditional  or  alternative 
findings,  are  a  proper  foundation  of  a  judgment  for  either  party,  as  the  law  of  the  case  on  the 
facts  found  may  require,  and  consequently  the  judgment  of  the  subordinate  court  on  such  a 
verdict,  whether  for  the  plaintiff  or  the  defendant,  may  be  re-examined  in  the  appellate  tri- 
bunal without  a  bill  of  exceptions.     Mumford  v.  Ward  well,  6  Wall.,  433. 

§  2090.  The  jury  in  a  case  in  the  circuit  court  found  generally  for  the  plaintiff,  subject  to 
the  opinion  of  the  court.  This  verdict  does  not  seem  to  have  been  acted  upon,  but  by  consent 
of  parties  a  paper  called  a  special  verdict  was  filed  of  record,  and  transmitted  to  the  supreme 
court.  This  special  verdict  was  irregular  in  form,  in  that  it  was  not  signed  by  the  foreman, 
and  did  not  conclude  in  the  alternative.  Held^  that  under  the  circumstances  it  would  be  re- 
garded as  an  agreed  case  or  a  statement  of  facts,  and  that  the  court  would  adjudicate  the 
case  accordingly.     Mumford  v.  Ward  well,  6  Wall.,  431. 

§  209 1 .  In  Louisiana. —  A  statement  of  facts  proved,  made  by  the  circuit  court  for  Louisiana 
in  accordance  with  the  practice  of  that  state,  is  in  the  nature  of  a  special  verdict,  and  is  con- 
clusive, on  a  writ  of  error  from  the  supreme  com-t,  as  to  the  facts  of  the  case.  Saulet  t*. 
Shepherd,  4  Wall.,  507. 

§  2092.  Arizona. —  A  statement  of  the  case  according  to  the  law  relating  to  civil  proceedings 
in  the  territory  of  Arizona  takes  the  place  of  a  bill  of  exceptions,  when  the  alleged  errors  of 
law  are  set  forth  with  sufiicient  matter  to  show  the  relevancy  of  the  points  taken ;  and  though 
taken  for  use  on  a  motion  for  a  new  trial  it  is  still  available  on  appeal  when  made  a  part  of 
the  record  for  that  purpose  by  stipulation  of  the  parties.    Head  t?.*  Hargrove,  15  Otto,  47. 

g  209.^.  Utah. —  A  case  was  tried  in  the  supreme  court  of  the  territory  of  Utah  without  a 
jury,  and  findings  of  fact  were  filed,  and  on  the  same  day  judgment  was  rendered  thereon. 
Fourteen  days  afterwards,  at  the  request  of  the  plaintiff,  and  apparently  without  notice  to  the 
defendant,  the  judge  who  tried  the  case  filed  further  findings  of  fact.  Held,  that  the  latter  find"- 
ings  were  properly  stricken  from  the  record.  The  Utah  practice  requires  that  special  findings 
in  such  cases  be  filed  before  the  entry  of  the  judgment  or  decree.  If,  however,  either  party  ils 
dissatisfied,  he  may,  on  notice  to  the  other  party,  procure  additional  findings,  but  these  should 
show  on  their  face  why  they  are  made.    Kahn  v.  Smelting  Company,  12  Otto,  644. 
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XVI.  Review  op  Cases  Tbied  Without  a  Jubt. 


Summary— Jn  tJie  absence  of  statutory  provision,  §  20d4. —  Facts  found  by  a  jury  in  a  ataU 
court,  §  2095. —  Finding  of  lower  court  on  a  mixed  question,  §  2096.—  Trial  under  act  of 
1865 y  §  2097. —  Statement  filed  aftei'  trial,  ^  2098. — Stipulation  shovld  come  upunth  record, 
§  2099.—  Requisites  of  special  finding,  §  2100.— W^a^  must  appear  on  the  record,  §  2101. — 
Trial  by  a  referee,  §  2102.—  (Questions  not  reviewable,  g§  2103,  2104. 

§  2094.  In  the  absence  of  a  statatory  provision,  there  is  no  question  of  law  or  fact  open  for 
re-examination  by  the  supreme  court  in  common-law  cases  tried  without  a  jury.  Such  cases 
coming  from  Louisiana,  however,  may  be  reviewed  under  the  provisions  of  the  act  of  May  26, 
1824.     Campbell  v,  Boyreau,  §§  2105,  2106. 

§  2095.  In  cases  where  the  facts  are  submitted  to  a  jury,  and  are  passed  upon  by  the  ver- 
dict, in  a  common  law  action,  the  supreme  court  is  under  the  same  inability  to  review  those 
facts  in  a  case  coming  from  a  state  court  as  in  a  case  coming  from  a  circuit  court  of  the 
United  States.  This  conclusiveness  of  the  facts  found  extends  to  the  finding  by  a  state 
court  to  whom  they  have  been  submitted  by  waiving  a  jury.  River  Bridge  Co.  v.  'K'it^ngiui 
Pac.  R.  Co.,  §§  2107-2109. 

§  2096.  Where  the  court  below  passes  upon  a  question  which  is  necessarily  a  mixed  one  of 
law  and  fact,  and  largely  depends  upon  a  survey  not  produced  in  the  supreme  court,  the  find- 
ing of  the  lower  court  is  conclusive.    Ibid. 

§  2097.  Where  there  is  a  trial  by  the  court,  under  the  act  of  March  8,  1865,  the  finding  of 
the  court  upon  the  facts,  which  may  be  either  general  or  special,  has  the  same  effect  as  the 
verdict  of  a  jury.  But  it  is  only  when  the  finding  is  sp^icial  that  the  review  of  the  supreme 
court  can  extend  to  the  determination  of  the  6ufficien(;y  of  the  facts  found  to  support  the 
judgment.  If  the  finding  is  general,  any  rulings  of  the  court  in  the  progress  of  the  trial,  if 
excepted  to  at  the  time  and  duly  presented  by  bills  of  exceptions,  may  be  reviewed ;  but  the 
rulings  must  be  decisions  of  law,  not  findings  of  fact.  Dickinson  v.  The  Planters'  Bank, 
§§2110,2111. 

§  2098.  In  case  of  a  trial  by  the  court,  under  the  act  of  1865,  a  statement  of  facts  filed 
nearly  three  months  after  the  date  of  the  judgment  will  be  disregarded.  Flanders  v.  Tweed, 
§§  2112,  2113. 

§  2099.  A  copy  of  the  stipulation  filed  with  the  clerk,  waiving  a  jury,  should  come  up 
with  the  transcript  in  the  return  to  the  writ  of  error ;  where  there  is  no  stipulation,  nor  find- 
ing of  facts,  and  no  question  upon  the  pleadings,  the  judgment  will  be  affirmed,  but  there 
are  special  circumstances  under  which  the  court  will  reverse  and  remand.    Ibid. 

§  2 1 00.  In  cases  tried  by  the  court,  under  the  act  of  1865,  the  special  finding  is  not  a  mere 
report  of  the  evidence,  but  a  statement  of  the  ultimate  facts  on  which  the  law  of  the  case 
must  determine  the  rights  of  the  parties ;  a  finding  of  the  propositions  of  fact  which  the 
evidence  establishes,  and  not  the  evidence  on  which  those  ultimate  facts  are  supposed  to  rest. 
Norris  v,  Jackson,  gg  2114,  2115. 

§  2101.  If  the  verdict  be  general,  only  such  rulings  of  the  court,  in  the  progress  of  the 
trial,  can  be  reviewed,  as  are  presented  by  bill  of  exceptions,  or  as  may  arise  on  the  pleadings. 
A  bill  of  exceptions  cannot  be  used  to  bring  up  the  whole  testimony  for  review  any  more 
than  in  a  trial  by  jury.  If  the  parties  desire  a  review  of  the  law  involved  in  the  case,  they 
must  either  get  the  court  to  find  a  special  verdict,  which  raises  the  legal  propositions,  or  they 
must  present  to  the  court  their  propositions  of  law,  and  require  the  court  to  rule  on  them. 
Objections  to  the  admission  or  exclusion  of  evidence,  or  to  such  ruling  on  the  propositions  of 
law  as  the  party  may  ask,  must  appear  by  bill  of  exceptions.    Ibid, 

§  2102.  It  is  held  doubtful  whether  cases  tried  in  the  circuit  courts  by  a  referee,  in  states 
where  such  a  practice  exists,  can  be  reviewed.  But  where  written  consent  is  necessary  to 
authorize  a  reference,  it  will  be  presumed  that  the  consent  was  in  writing,  and  as  an  agree- 
ment to  a  reference  may  be  deemed  a  waiver  of  a  jury  trial,  a  reference  under  such  circum- 
stances will  be  deemed  to  be  within  the  meaning  of  the  rule  that  to  authorize  a  review  of 
cases  tried  by  the  court  there  must  be  a  written  stipulation  waiving  a  trial  by  jury.  Boogher 
t?.  Insurance  Co.,  ^§  2116-2120. 

§  2 103.  The  ruling  of  the  lower  court  on  a  motion  for  a  new  trial  is  not  reviewable.    Ibid* 

§  2104.  Questions  as  to  the  sufficiency  of  the  evidence  will  not  be  reviewed.    Ibid. 

[Notes.—  See  §§  2121-2151.] 
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CAMPBELL  V.  BOYREATJ. 
(21  Howard,  228-228.    1868.) 

Errob  to  U.  S.  Circuit  Court,  Northern  District  of  California. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  is  2^,n  action  of  ejectment  (although  the  pleadings 

are  not  in  the  form  prescribed  by  the  common  law)  to  recover  a  tract  of  land  called 

San  Leandro^  situated  in  California.    It  was  brought  in  the  circuit  court  of  the 

United  States  for  that  district.     The  parties  agreed  to  waive  a  trial  of  the  facts 

by  a  jury,  and  that  the  facts  as  well  as  the  law  should  be  decided  by  the  courts 

upon  the  evidence  adduced  by  the  parties.     In  pursuance  of  this  agreement, 

evidence  was  offered  on  both  sides;  and  the  court  proceeded  to  decide  the  facts 

in  dispute,  and  then  proceeded  to  decide  the  questions  of  law  arising  on  the 

facts  so  found  by  the  court;  and  finally  gave  judgment  against  the  plaintiffs  in 

error,  who  were  defendants  in  the  court  below.    And  this  writ  of  error  is  brought 

to  revise  that  judgment. 

§  2 105.  In  the  absence  of  a  statutory  provision^  the  supreme  court  cannot  rC' 
mew  cases  tried  without  a  jury,  {a) 

It  appears  by  the  transcript  that  several  exceptions  to  the  opinion  of  the  court 
were  taken  at  the  trial  by  the  plaintiffs  in  error — some  to  the  admissibility  of 
evidence,  and  others  to  the  construction  and  legal  effect  which  the  court  gave 
to  certain  instruments  of  writing.  But  it  is  unnecessary  to  state  them  particu- 
larly ;  for  it  has  been  repeatedly  decided  by  this  court,  that,  in  the  mode  of  pro- 
ceeding which  the  parties  have  seen  proper  to  adopt,  none  of  the  questions, 
whether  of  fact  or  of  law,  decided  by  the  court  below,  can  be  re-examined  and 
revised  in  this  court  upon  a  writ  of  error.  It  will  be  sufficient,  in  order  to  show 
the  grounds  upon  which  this  doctrine  has  been  maintained,  and  how  firmly  it 
has  been  settled  in  this  court,  to  refer  to  two  or*three  recent  cases,  without 
enumerating  the  various  decisions  previously  made,  which  maintain  the  same 
principles.  The  point  was  directly  decided  in  Gould  and  others  v.  Frontin,  18 
How.,  135,  which,  like  the  present,  was  a  case  from  California,  where  a  court  of 
the  United  States  had  adopted  the  same  mode  of  proceeding  with  that  followed 
in  the  present  instance.  And  the  decision  in  that  case  was  again  reaffirmed  in 
the  case  of  Suydam  v.  Williamson  and  others,  20  How.,  432 ;  and  again  in  the 
ease  of  Kelsey  and  others  v.  Forsyth,  decided  at  the  present  term.  Indeed,  under 
the  acts  of  congress  establishing  and  organizing  the  courts  of  the  United  States, 
it  is  clear  that  the  decision  could  not  be  otherwise ;  for,  so  far  as  questions  of  law 
are  concerned,  they  are  regulated  in  their  modes  of  proceeding  according  to  the 
rules  and  principles  of  the  common  law,  with  the  single  exception  of  the  courts 
in  the  state  of  Louisiana,  of  which  we  shall  presently  speak.  And  by  the  es- 
tablished and  familiar  rules  and  principles  which  govern  common  law  proceed* 
ings,  no  question  of  the  law  can  be  reviewed  and  re-examined  in  an  appellate 
court  upon  writ  of  error  (except  only  where  it  arises  upon  the  process,  pleadings 
or  judgment  in  the  cause),  unless  the  facts  are  found  by  a  jury,  by  a  general  or 
special  verdict,  or  are  admitted  by  the  parties,  upon  a  case  stated  in  the  nature 
'  of  a  special  verdict  stating  the  facts,  and  referring  the  question  of  law  to  the 
court. 

The  finding  of  issues  in  fact  by  the  court  upon  the  evidence  is  altogether  un- 
>ii       .  II  »  — ^— ^— ^ 

(a)  Prior  to  the  act  of  March  8, 1865,  the  parties  could  waive  a  jury,  and  submit  the  case  to  the  court,  but  the  judg^ 
ment  was  conclusire,  and  not  subject  to  review  in  the  supreme  court;  and  under  the  act  of  1866  there  can  be  no  r»» 
view  unless  the  Jurj  is  waived  bj  a  written  stipulation  filed  with  the  clerk.    Keamej  v.  Case,*  IS  Wall.,  S7S.       •  ' 
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known  to  a  common  law  cQort,  and  cannot  be  recognized  as  a  judicial  act. 
Such  questions  are  exclusively  within  the  province  of  the  jury;  and  if,  by 
agreement  of  parties,  the  questions  of  fact  in  dispute  are  submitted  for  decision 
to  the  judge  upon  the  evidence,  be  does  not  exercise  judicial  authority  in  de- 
ciding, but  acts  rather  in  the  character  of  an  arbitrator.  And  this  court,  there- 
fore, cannot  regard*  the  facts  so  found  as  judicially  determined  in  the  court 
below,  nor  examine  the  questions  of  law  as  if  those  facts  had  been  conclusively 
determined  by  a  jury  or  settled  by  the  admission  of  the  parties.  Nor  can  any 
exception  be  taken  to  an  opinion  of  the  court  upon  the  admission  or  rejection 
of  testimony,  or  upon  any  other  question  of  law  which  may  grow  out  of  the 
evidence,  unless  a  jury  was  actually  impaneled,  and  the  exception  reserved 
while  they  were  still  at  the  bar.  The  statute  which  gives  the  exception  in  a 
trial  at  common  law  gives  it  only  in  such  cases.  And  as  this  court  cannot  re- 
gard the  facts  found  by  the  judge  as  having  been  judicially  determined  in  the 
eourt  below,  there  are  no  facts  before  us  upon  which  questions  of  law  may 
legally  and  judicially  have  arisen  in  the  inferior  court,  and  no  questions,  there- 
fore, open  to  our  revision  as  an  appellate  tribunal.  Consequently,  as  the  circuit 
court  had  jurisdiction  of  the  subject  matter  and  the  parties,  and  there  is  noques* 
tion  of  law  or  fact  open  to  our  re-examination,  its  judgment  must  be  presumed 
to  be  right,  and  on  that  ground  only  af&rmed. 

§  2106.  the  practice  in  oases  from  Louisiana  is  governed  hy  the  a/stof 

The  cases  referred  to  in  the  argument,  which  were  brought  up  by  writs  of 
error  to  a  circuit  court  of  Louisiana,  do  not  apply  to  this  case.  The  act  of 
congress  of  May  26,  1824  (4  Stats,,  62),  adopted  the  practice  of  the  state  courts 
in  the  courts  of  the  United  States.  And  a  writ  of  error  to  a  circuit  court  of 
that  state,  therefore,  is  governed  by  different  principles  from  a  like  writ  to  the 
drcnit  court  of  any  other  state.  And  as,  by  the  laws  of  Louisiana,  the  faets^ 
by  consent  of  parties,  may  be  tried  and  found  by  the  court  without  the  inter* 
vention  of  a  jury,  this  court  is  bound,  upon  a  writ  of  error,  to  regard  them  as 
judicially  determined,  and  treat  them  as  if  they  had  been  found  by  the  special 
verdict ;  and  the  questions  of  law  which  arise  on  them  are  consequently  open 
to  the  revision  of  this  court.  But  the  practice  in  relation  to  the  decisions  in 
that  state  is  an  exception  to  the  general  rules  and  principles  which  regulate  the 
proceedings  of  the  courts  of  the  Unit^  States;  nor  can  the  laws  or  the  pnM> 
tice  of  any  other  state  authorize  a  proceeding  in  the  courts  of  the  United  States 
different  from  that  which  was  established  by  the  acts  of  1789  and  1803,  and 
the  subsequent  laws  carrying  out  the  same  principles  and  modes  of  proceedmg* 
Upon  the  grounds  above  stated,  the  judgment  in  this  case  must  be  affirmed; 
But  it  must  at  the  same  time  be  understood  that  this  court  express  no  opinion 
as  to  the  facts  or  the  law  as  decided  by  the  circuit  court,  and  that  the  whole 
case  is  open  to  re-examination  and  revision  here,  if  the  questions  of  fact  or  law 
should  hereafter  be  brought  legally  before  us,  and  in  a  shape  that  would 
enable  this  court  to  exercise  its  appellate  jurisdiction. 

.^ : — S » 

(a)  It  haa  been  frequently  decided  by  this  court  that,  notwithstanding  there  is  no  distinction  between  suits  al 
law  and  equity  in  the  courts  of  Louisiana,  in  those  of  the  United  States  this  distinction  must  be  preserved.  When 
the  case  is  submitted  to  the  judge  to  find  the  facts  without  the  intervention  of  a  jury,  he  acts  as  a  referee,  by  con^ 
■«nt  of  the  parties,  and  no  blU  of  exceptions  will  lie  to  his  ree^tion  or  rejection  of  testimony,  nor  to  his  judgrment 
on  the  law.  In  such  eases,  when  a  party  feels  aggn^eved  by  the  decision  of  the  court,  a  case  should  be  made  up, 
statfng  the  facts  as  found  by  the  court,  in  the  nature  of  a  spedal  verdict,  and  the  judgment  of  the  court  ttiereoic 
If  testimony  has  been  received  after  objection,  or  overruled  as  incompetent  or  irrelevant,  it  should  be  stated;  so 
that  this  court  nuiy  judge  whether  it  was  competent,  relevant,  or  material,  in  a  just  decision  of  the  case.  (Scq 
Craig  V.  Miawuri,  4  Pet.,  427.)   Weems  v.  Qeorge,*  18  How.,  190. 

1144 


REVIEW  OP  CASES  tRIED  WITHOUT  A  JURY.  §  2 107. . 

RIVER  BRIDQE  COMPANY  v.  KANSAS  PACIFIC  RAILROAD  COMPANY. 

(3  Otto,  315-820.    1875.) 

Error  to  the  Supreme  Court  of  Kansas. 

Opinion  by  Mr.  Justice  Miller. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  supreme  court. of  the 
state  of  Kansas.  The  contest  in  the  state  court  co^ncerned  the  title  to  real  es- 
tate, both  parties  claiming  under  grants  from  congress  made  at  different  times. 
In  the  district  court  for  the  county  of  Shawnee,  where  the  suit  was  originally 
brought,  the  parties  submitted  the  case  to  the  court  without  the  intervention  of 
a  jury;  and  that  court  found  a  series  of  facts,  fourteen  in  ifumber,  on  which  it 
declared  the  law  to  be  for  the  defendant.  This  judgment  was  affirmed  on 
error  in  the  supreme  court  of  the  state,  which  decision  the  present  writ  of 
error  brings  before  us. 

§  2107,  Where  a  common  law  action  is  svhmitted  to  a  state  court  loithout  the 
intervention  of  a  jury^  the  finding  of  the  court  as  to  aU  facta  in  issvs  is  condvr 
sive  on  the  supreme  court. 

The  finding  by  the  district  court  was  received  by  the  supreme  court  of  the 
state  as  conclusive  as  to  all  facts  in  issue,  and  it  is  equally  conclusive  upon  us. 
Where  a  right  is  set  up  under  an  act  of  congress  in  a  state  court,  any  matter  of 
law  found  in  the  record,  decided  by  the  highest  court  of  the  state,  bearing  on 
the  right  so  set  up  under  the  act  of  congress,  can  be  re-examined  here.  In 
chancery  cases,  or  in  any  other  class  of  case^  where  all  the  evidence  becomes 
part  of  the  record  in  the  highest  court  of  the  state,  the  same  record  being 
brought  here,  this  court  can  review  the  decision  of  that  court  on  both  the  law 
and  the  fact,  so  far  as  may  be  necessary  to  determine  the  validity  of  the  right 
so  set  up  under  the  act  of  congress ;  but  in  cases  where  the  facts  are  submitted 
to  a  jury,  and  are  passed  upon  by  the  verdict  in  a  common  law  action,  this  court 
has  the  same  inability  to  review  those  facts  in  a  case  coming  from  a  state 
court  that  it  has  in  a  case  coming  from  a  circuit  court  of  the  United  States. 
This  conclusiveness  of  the  facts  found  extends  to  the  finding  by  a  state  court 
to  whom  they  have  been  submitted  by  waiving  a  jury,  or  to  a  referee,  where 
they  are  so  held  by  state  laws,  as  well  as  to  the  verdict  of  a  jury.  Boggs 
V.  The  Merced  Mining  Co.,  3  Wall.,  304. 

Two  propositions  of  law  ruled  by  the  state  court«were  excepted  to  by  plaint^ 
iflf,  the  first  of  which  gives  construction  to  the  grant  under  which  the  defend- 
ant claims  the  land,  and  the  other  to  the  grant  under  which  the  plaintiff  claims. 
The  first  is  in  the  following  language:  ''That  the  joint  resolution  passed  by 
congress,  approved  July  26, 1866,  was  and  must  be  construed  as  a  grant  by  con- 
gress to  the  defendant  of  the  land  in  controversy;  and  that  ttpon  the  issuance^ 
of  the  executive  order  of  the  president,  dated  July  19,  1867,  the  legal  title  to 
said  land  vested  in  defendant,  and  relates  back  to  the  date  of  the  passage  of 
said  joint  resolution  of  July  26,  1866." 

The  joint  resolution  here  referred  to  is  as  follows:  ^^ Resolved  hy  the  senate 
and  house  of  representoitives  of  the  United  States  of  America  in  congress  as- 
sembled, That,  subject  to  approval  by  the  president,  the  right  of  way  one  hun- 
dred feet  in  width  is  hereby  granted  to  the  Union  Pacific  Railroad  Company, 
and  the  companies  constructing  the  branch  roads  connecting  therewith,  for  the 
construction  and  operation  of  their  roads  over  and  upon  all  military  reserves 
through  which  the  same  may  pass;  and  the  president  is  hereby  authorized  to 
set  apart  to  the  Union  Pacific  Railroad  Company,  eastern  division,  twenty  aoroi 

1145 


§§2108,2109.  APPEALS  AND  WBITS  OF  ERROR. 

of  the  Fort  Riley  military  reservation  for  depot  and  other  purposes  in  the  bot- 
tom opposite  *  Eiley  City ; '  also  fractional  section  '  one,'  on  the  west  side  of 
said  reservation,  near  Junction  City,  for  the  same  purposes;  and  also  to  restore 
from  time  to  time  to  the  public  domain  any  portion  of  said  military  reserve 
over  which  the  Union  Pacific  Railroad  or  any  of  its  branches  may  pass,  and 
which  shall  not  be  required  for  military  purposes;  provided,  that  the  president 
shall  not  permit  the  location  of  any  such  railroad  or  the  diminution  of  any  such 
reserve  in  any  manner  so  as  to  impair  its  usefulness  for  military  purposes  so 
long  as  it  shall  be  required  therefor." 

On  the  19th  day  of  July,  1867,  the  president,  by  an  executive  order,-  declared 
that,  by  virtue  of  said  resolution,  there  is  set  apart  to  the  Union  Pacific  Rail- 
road Company,  eastern  division  (which  was  then  the  corporate  name  of  the  de- 
fendant), the  twenty  acres  of  the  Fort  Riley  military  reservation,  and  fractional 
section  one,  on  west  side  of  said  reservation,  near  Junction  City,  for  a  depot 
and  other  purposes,  as  designated  on  a  map  or  survey  accompanying  the  letter 
from  the  secretary  of  the  interior  of  February  15,  1867.    • 

§  2108.  Where  the  court  below  passes  upon  a  question  which  is  necessarily  a 
mixed  one  of  law  andfact^  and  largely  depends  on  surveys  of  property  not  pro- 
duced in  the  supreme  courts  such  finding  is  conclusive. 

The  first  objection  made  here  to  the  conclusion  of  law  by  the  court,  that  the 
resolution  and  order  confer  title  to  the  land  in  controversy,  is  that  the  land  of 
which  defendant  is  in  possession  as  fractional  section  one  is  a  part  of  the  reser- 
vation ;  whereas  the  true  construction  of  the  joint  resolution  is,  that  it  has  ref- 
erence to  a  fractional  section  one  lying  outside  of  the  reservation,  and  adjoining 
it  on  the  west  side.  No  plat  or  survey,  oflScial  or  otherwise,  accompanies  this 
record  to  enable  us  to  understand  or  decide  this  question  in  a  satisfactory  man- 
ner; nor  is  this  map  or  letter  of  the  secretary  in  evidence.  The  circuit  judge, 
among  his  findings  of  fact,  states  distinctly  that  the  fractional  section  one  re- 
ferred to  in  the  joint  resolution  is  inside  of  the  reservation,  an^  is  the  piece  of 
land  now  in  possession  of  the  defendant,  and  claimed  by  plaintiff  in  this 
action.  So  far  as  the  correctness  of  this  finding  depends,  as  it  must  largely  de- 
pend, on  surveys  not  produced  to  us,  it  is  not  open  here  to  inquiry ;  and  as  it 
must  from  its  very  nature  be  a  mixed  question  of  law  and  fact,  which  would  be 
concluded  by  the  verdict  of  a  jury,  it  must  be  equally  conclusive  here;  the  law 
question  being  the  construction  of  the  words  of  the  grant,  and  the  fact  being 
the  manner  in  which  the  existing  government  surveys  were  made  and  numbered 
in  reference  to  the  fractional  parts  of  section  one. 

Looking,  however,  to  the  manifest  intent  of  the  joint  resolution,  to  the  fact 
that  neither  the  grant  of  the  twenty  acres  confessedly  a  part  of  the  reserva- 
tion, nor  of  the  fractional  section  one,  was  to  be  consummated  until  the  presi- 
dent had  determined  that  both  could  be  given  up  without  impairing  the 
usefulness  of  the  reservation  for  military  purposes,  we  are  of  opinion  that  frac- 
tional section  one  on  the  west  side  of  said  reservation  .meant  such  a  section  to 
be  found  in  the  reservation  on  its  west  side. 

§  2109.  Grant  of  right  of  way  to  a  railroad  construed. 

The  next  objection  is,  that  the  grant  does  not  purport  to  carry  the  fee ;  and, 
as  it  was  only  a  use  or  equitable  right,  congress  had  the  power  to  grant  the  fee, 
as  it  did  by  the  joint  resolution  of  March  2, 1867,  to  plaintiff.  It  is  certainly 
true  that  the  joint  resolution  of  March  2,  and  the  patent  issued  under  it  to 
plaintiff,  cover  geographically  the  land  in  controversy ;  and  Frisbie  v.  Whitney, 
9  Wall.,  187,  and  the  Yosemite  Valley  Case,  15  id.,  77,  are  relied  on  to  show 
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that  congress  could  grant  the  land  to  other  parties  while  the  title  of  defendant 
was  thus  inchoate.  But  there  are  two  answers  to  this:  1st.  The  title  of  the  de- 
fendant, whatever  it  was,  became  absolute  on  the  issuing  ojE  the  president's 
order,  and  had  relation  back  to  the  date  of  the  joint  resolution  under  which  it 
was  made.  It  is,  therefore,  whatever  its  nature,  an  older  title  than  that  of 
plaintiff.  It  is  not  necessary  here  to  decide  whether  it  is  a  grant  of  the  legal 
title,  or  only  the  grant  of  a  use  or  easement ;  for,  in  either  case,  it  vests  the 
possession,  of  which  the  defendant  cannot  be  deprived  by  an  action  of  eject- 
ment. 2d.  The  joint  resolution  under  which  plaintiff  claims  contains  a  proviso 
that  nothing  therein  contained  shall  be  construed  to  interfere  with  any  grant 
of  any  part  of  said  land  heretofore  made  by  the  United  States.  As  no  other 
grant  has  been  shown  of  any  part  of  this  land  except  the  one  under  which  the 
defendant  claims,  this  proviso  was  no  doubt  intended  to  exempt  it  from  plaint- 
iff's grant;  and,  if  there  had  been  half  a  dozen  other  previous  grants,  it  would 
have  excepted  them  all  as  well  as  this  from  the  operation  of  the  joint  resolu- 
tion in  which  it  is  found.  • 

In  the  first  conclusion  of  law,  finding  the  title  under  the  joint  resolution 
of  1866,  and  the  order  of  the  president,  to  be  in  defendant,  we  find  no  error* 
The  other  proposition  to  which  plaintiff  excepted  declares  that  plaintiff  had 
title  to  all  the  land  covered  by  the  joint  resolution  of  March  2,  1867,  and  by 
the  patent,  except  that  claimed  by  defendant  under  the  joint  resolution  of  July 
26,  1866.    As  this  conclusion  follows  necessarily  from  what  we  have  already 

said,  it  is  unnecessary  to  notice  it  further. 

Judgment  affirmed, 

DICKINSON  t?.  THE  PLANTERS'  BANK. 
(16  WaUaoe,  250-358.    1873.) 

Ebros  to  TJ.  ^  Circuit  Court,  District  of  Tennessee. 

Opinion  by  Mr.  Justice  Strong. 

Statement  of  Facts. —  It  is  very  clear  that  in  this  case  there  was  no  special 
finding  of  facts  upon  which  any  judgment  for  the  plaintiff  could  have  been 
rendered.  The  suit  was  an  action  to  recover  the  amount  of  a  check  dated  No- 
vember 14,  1861,  drawn  by  the  defendants  in  error  upon  the  Bank  of  Virginia^ 
at  Eichmond,  and  payable  to  the  order  of  the  plaintiff's  testator. 

§  21 10.  On,  a  trial  witJiout  a  jury^  the  finding  must  be  special  to  warrant  a 
review  as  to  the  sufficiency  of  the  facts,  (a) 

To  the  declaration  the  defendants  pleaded  the  general  issue,  and  the  parties, 
by  written  stipulation  filed  with  the  clerk  of  the  court,  waived  a  jury.  It  is 
true  that  no  such  stipulation  has  been  sent  up  with  the  record,  but  in  the  judg- 
ment it  is  recited  that  such  a  one  was  made  and  filed.  We  must,  therefore, 
hold  that  the  issue  was  tried  by  the  court  under  the  act  of  March  3,  1865, 
which  gives  to  the  finding  of  the  court  upon  the  facts  (which  finding  may  be 

either  general  or  special)  the  same  effect  as  the  verdict  of  a  jury.     It  is,  how- 

*  » 

(a)  The  supreme  court  will  not  review  the  finding  of  a  circuit  court  }n  a  trial  without  a  Jury,  where  the  finding 
ia  general,  and  there  is  no  authorized  statement  of  facts.  Issues  of  fact  cannot  be  found  by  the  supreme  court, 
consequently  there  can  be  no  review  of  the  finding  of  the  circuit  court  where  the  finding  is  general,  nor  of  the 
conclusions  of  the  court  embodied  in  the  general  finding.  Cooper  o.  Omohundro,*  19  Wall.,  65;  Crews  v.  Brewer,* 
19  Wall.,  70.  Questions  of  fact  will  not  be  reviewed  by  this  court  in  common  law  actions,  nor  can  the  questions  of 
law  presentad  in  such  cases  be  re-examined  here  unless  the  matters  of  fact  out  of  which  they  arise  are,  in  some 
authorized  form,  given  in  the  record;  to  which  it  may  be  added,  as  applicable  to  cases  tried  by  the  court,  that  a 
mere  report  of  tiie  evidence  is  not  sufficient,  as  it  belongs  to  the  circuit  court  to  find  the  facts,  and  in  order  to  do 
(hat  the  circuit  court  must  weigh  the  evidence  and  draw  the  inferences  of  fact  from  the  whole  evidence  given  in 
(he  case.    Crews  v.  Brewer,  «uj>ra. 
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ever,  only  when  the  finding  is  special  that  the  review  of  this  court  can  extend 
to  the  determination  of  the  sufficiency  of  the  facts  found  to  support  the  judg- 
ment. Here  the  record  as  returned  contains  what  is  stated  to  have  been  all  the 
evidence  in  the  cause,  but  the  court  has  not  found  what  the  evidence  proves, 
nor  any  ultimate  facts  except  that  stated  in  the  judgment,  "  that  the  defend- 
ant did  not  assume  and  promise  as  the  plaintiff  in  declaring  has  alleged.'' 
Some  facts,  indeed,  are  stated  in  the  opinion  of  the  court  that  seem  to  have 
accompanied  the  judgment,  but  they  are  not  stated  as  a  special  finding.  They 
are  rather  advanced  as  reasons  why  the  judge  came  to  the  conclusion  that  the 
alleged  promise  of  the  defendants  had  not  been  proved.  It  is  impossible  to  re- 
gard anything  that  appears  in  this  case  as  equivalent  to  a  special  verdict. 
Plainly  to  a  recovery  by  the  plaintiff  it  was  indispensable  that  the  check  drawn 
in  favor  of  his  testator  had  baen  presented  for  payment  in  a  reasonable  time, 
or  that  there  had  been  a  sufficient  excuse  for  non-presentation,  and  that  notice 
of  its  dishonor  had  been  given  duly  to  the  drawers.  These  were  questions  of 
fact  submitted  for  determination  to  the  court.  But  it  nowhere  appears  in  the 
finding,  when,  if  ever,  the  chock  was  presented,  or  if  presentation  was  delayed 
what  circumstances  caused  the  delay,  or  whether  the  delay  was  reasonable  or 
unreasonable,  l^ov  is  it  found  what  notice,  if  any,  was  given  to  the  defend- 
ants of  the  dishonor  of  the  check.  So  far  as  anything  appears,  it  is  in  the 
opinion  of  the  court,  which  was  that  "there  was  no  sufficient  notice  of  the  de- 
mand and  protest  of  the  check,  which  protest  was  made  on  the  30th  of  May, 
1865."  We  cannot,  therefore,  inquire  whether  the  evidence  as  detailed  by  the 
witnesses  was  sufficient,  under  the  circumstances,  to  justify  a  finding  that  the 
presentation  and  demand  were  made  in  a  reasonable  time,  or  whether  it  might 
have  been  inferred  that  notice  of  non-payment  was  duly  given. 

^  2111 »  If  the  finding  is  general^  rulitigs  excepted  to  during  the  progress  of 
the  trial  may  he  reviewed. 

But  though  the  finding  was  general,  any  rulings  of  the  couri  in  the  progress 
of  the  trial,  if  excepted  to  at  the  time  and  duly  presented  by  bills  of  excep- 
tions, may  be  reviewed  by  us.  This  is  provided  by  the  act  of  1865.  Mani- 
festly, however,  the  rulings  thus  subject  to  review  are  decisions  of  law,  not 
findings  of  fact.  Some  requests  appear  to  have  been  submitted  to  the  court  to 
find  certain  facts,  Avhich  were  refused.  They  are  no  more  the  subject  of  ex- 
ception and  review  than  would  be  a  request  to  a  jury  to  find  in  a  particular 
manner,  and  a  refusal  by  the  jury  so  to  find.  One  request  also  was  that  the 
court  should  decide  that  the  plaintiff  had  a  right  to  recover  under  the  second- 
count  of  the  declaration,  for  money  had  and  received.  This  also  was  refused, 
and,  so  far  as  we  can  see,  very  properly.  The  record  presents  nothing  which 
would  have  justified  such  a  decision.     There  is  nothing  else  in  the  case  that 

requires  notice. 

Judgment  affirmed, 
FLANDERS  r.  TWEED. 

(9  WaUace,  425-432.    1869.) 

Error  to  U.  S.  Circuit  Court,  District  of  Louisiana. 

Statement  of  Facts. —  This  case  was  tried  without  a  jury,  and  the  only  evi- 
dence in  the  record  of  a  waiver  of  a  jury  was  found  in  the  statement  of  facts 
by  the  judge,  to  the  effect  that  the  parties  consented  to  try  the  case  before  the 
jjadge.  The  statement  of  facts  was  filed  nearly  three  months  after  the  date  of 
the  judgment. 
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§  2112.  Where  ihere  is  a  trial  hy  the  oourt^  a  statement  of  facts  filed  nearly 
three  vumihs  from  the  da/te  of  the  judgment  wiU  be  disregarded,  {a) 

Opinion  by  Mr.  Justice  Nelson. 

Tiie  statement  of  facts  by  the  judge  is  filed  upon  the  29th  May,  1868, 
nearly  three  months  after  the  rendition  of  the  judgment.  This  is  an  irregu- 
larity for  which  this  court  is  bound  to  disregard  it,  and  to  treat  it  as  no  part  of 
the  record.  The  statement  made  out  by  the  court  is,  of  course,  no  evidence 
before  us  of  the  facts  stated,  and  this  is  the  only  evidence  relied  on,  of  the 
consent  of  the  parties  to  waive  a  jury,  except  what  may  be  presumed  from  the 
circumstance  that  both  parties  proceeded  with  the  trial  before  the  judge  with- 
out objection  in  the  court  below.  The  objection  is  now  taken  here  by  the 
plaintiff  in  error. 

It  is  impossible  to  misunderstand  the  condition  upon  which,  according  to  the 
act  of  March  3,  1865,  the  parties  are  authorized  to  waive  a  trial  by  jury,  and 
substitute  the  court,  and,  at  the  same  time,  save  to  themselves  all  the  rights 
and  privileges  which  belong  to  them  in  trials  by  jury  at  common  law.  That 
condition  is  the  filing  with  the  clerk  a  written  stipulation,  signed  by  the  par- 
ties or  their  attorneys.  The  necessity  of  this  law,  for  the  purpose  designed, 
will  appear  by  a  reference  to  a  few  of  the  decisions  of  this  court.  One  of  the 
latest  is  the  case  of  Campbell  et  al,  v.  Boyreau,  21  How.,  223.  It  came  up  on 
error  from  the  circuit  court  of  the  United  States  for  the  northern  district  of 
California,  and  was  an  action  of  ejectment  before  the  court,  the  jury  having 
been  waived  by  the  express  agreement  of  the  parties.  The  opinion  was  deliv- 
ered by  the  chief  justice.  He  observed:  "It  appears  by  the  transcript  that 
several  exceptions  to  the  opinion  of  the  court  were  taken  at  the  trial  by  the 
plaintiffs  in  error, —  some  to  the  admissibility  of  evidence,  and  others  to  the 
construction  and  legal  effect  which  the  court,  gave  to  certain  instruments  in 
writing.  But  it  is  unnecessary  to  state  them  particularly,  for  it  has  bsen  re- 
peatedly decide* by  this  court,  that,  in  the  mode  of  proceeding  which  the  par- 
ties have  seen  proper  to  adopt,  none  of  the  questions,  whether  of  fact  or  of 
law,  decided  by  the  court  below,  can  be  re-examined  and  revised  in  this  court 
upon  a  writ  of  error."  He  also  observed :  "  The  point  was  directly  decided  in 
Guild  and  others  v.  Frontin,  18  How.,  135,  which,  like  the  present,  was  a  case 
from  California,  where  a  court  of  the  United  States  had  adopted  the  same 
mode  of  proceeding  with  that  followed  in  the  present  instance;  and  the  decis- 
ion was  again  reaffirmed  in  the  case  of  Suydam  v,  Williamson  and  others,  20 
How.,  432,  and  also  in  the  case  of  Kelsey  and  others  v.  Forsyth,  21  How.,  85, 
decided  at  the  present  term."  He  then  states  the  grounds  of  these  decisions, 
namely,  "  that  by  the  established  and  familiar  rules  and  principles  which  govern 
common  law  proceedings,  no  question  of  law  can  be  reviewed  and  re-examiaed 
in  an  appellate  court  upon  a  writ  of  error  (except  only  where  it  arises  upon 
the  process,  pleadings  or  judgment  in  the  case),  unless  the  facts  are  found  by 
a  jury,  by  a  general  or  special  verdict,  or  are  admitted  by  the  parties  upon  a 
case  stated  in  the  nature  of  a  special  verdict,  stating  the  facts,  and  referring 
the  questions  of  law  to  the  court." 

(a)  Where  a  statement  of  facts  is  signed  by  counsel,  and  not  made  and  filed  until  after  the  judgment,  there  is 
no  errac  in  the  record  which  the  supreme  court  can  notice.  Bethell  v.  liathevrs.*  13  Wall.,  1.  A  statement  of 
facts  signed  by  the  defendant  In  error  and  by  the  counsel  for  the  plaintiff,  not  purporting  to  be  signed  by  the 
judge,  and  not  signed  and  filed  untU  nine  months  after  the  writ  of  error  issued  out,  will  not  be  noticed,  though  both 
parties  consent.  The  case  must  be  tried  on  the  rulings  of  the  court  below  on  what  was  before  It,  and  this  must 
appear  by  the  record;  and  if  the  facts  are  to  be  considered,  they  must  appear  by  bill  of  exceptions,  or  by  an 
agreed  statement  submitted  to  the  court  for  its  judgment,  or  by  the  finding  of  the  court  under  the  statute.  It 
cannot  be  permitted  for  the  parties  by  consent  to  make  up  a  case  after  it  has  passed  from  the  control  of  the  oouit 
Ijelow.    Kearney  V.  Case,*  12  WaU.,  875. 
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The  opinion  contains  a  very  full  exposition  of  the  principles  and  proceedings 
in  the  common  law  cases  and  the  departure  from  them  in  trial  of  issues  of 
fact  before  the  court.  This  case,  and  those  referred  to  by  the  learned  chief 
justice,  establish  beyond  question  that  the  act  of  congress  was  essential  in  order 
to  preserve  to  the  parties  submitting  a  cause  to  a  trial  before  a  court,  both  as 
to  law  and  fact,  the  benefit  of  a  review  or  reexamination  of  questions  of  law 
in  the  appellate  court.  The  act,  while  it  provides  specially  the  mode  of  sub- 
mission, takes  care  to  secure  to  the  parties  the  right  of  review  as  it  respects  all 
questions  of  law  arising  out  of  the  facts  found  by  the  court,  giving  to  this  find- 
ing the  effect  as  if  found  by  a  jury,  preserving,  at  the  same  time,  the  right  of 
exceptions  to  the  rulings  of  the  court  in  the  progress  of  the  trial;  and,  when 
the  finding  is  special,  a  right  to  the  appellate  court  to  determine  the  sufliciency 
of  the  facts  found  to  support  the  judgment. 

This  act  of  congress  is  the  first  one  that  has  authorized  the  parties  to  dis- 
pense with  a  jury,  and  try  the  issue  of  fact  before  the  court,  in  respect  to  all 
the  federal  courts  in  the  Union,  except  two  special  acts,  one  in  respect  to  the 
state  of  Louisiana,  in  1S24,  and  California  and  Oregon,  in  1864.  13  Stats,  at 
Large,  4.  And  it  is  quite  important  to  settle  the  practice  under  it  at  an  early 
day,  and  with  a  precision  and  distinctness  that  cannot  be  misunderstood.  The 
act  passed  May  26,  1S24,  relating  to  the  courts  in  Louisiana,  directed  that  the 
mode  of  proceeding  in  civil  causes,  in  the  federal  courts  in  Louisiana,  should  be 
the  same  as  the  practice  and  modes  of  proceeding  in  the  district  courts  of  that 
state,  subject  to  certain  modifications  mentioned  in  the  act.  The  practice  in 
these  courts  of  the  state  was  according  to  civil  law  proceedings,  and  the  trial  of 
issues  of  fact  could  take  place  before  the  court  by  consent  of  the  parties.  This 
act,  unfortunately,  not  prescribing  the  mode  of  procedure  when  a  jury  was 
waived,  and  the  trial  before  the  court,  as  in  the  act  pf  1865,  leaving  the  court 
to  grope  its  way  as  best  it  could  under  the  practice  in  civil  law  proceedings,  the 
case  to  come  up  ultimately  for  re-examination  before  a  comntbn  law  appellate 
tribunal,  has  led  to  the  most  painful  and  oftentimes  protracted  litigation  at 
nearly  every  term  since  its  passage,  and  that,  too,  not  upon  questions  involving 
the  merits,  but  questions  of  mere  practice.  As  observed  by  Mr.  Justice  Grier 
in  Graham  v.  Bayne,  18  How.,  60:  "The  very  numerous  cases  on  this  subject, 
from  Field  v.  United  States,  9  Pet.,  182,  to  Arthurs  v.  Hart,  17  How.,  6,  show 
the  difiiculties  we  have  had  to  encounter  in  reconciling  our  modes  of  review  to 
the  civil  code  of  practice  as  used  in  the  courts  of  Louisiana;"  and  these  cases 
have  not  diminished  since  the  delivery  of  the  opinion  in  that  case.  The  history 
of  the  proceedings  in  the  federal  courts  in  Louisiana  under  the  act  of  182i:  ad- 
monishes us,  if  we  may  expect  to  avoid  the  like  difficulties  and  disorders  under 
the  act  of  1865,  to  require,  in  all  cases,  where  the  parties  see  fit  to  avail  them- 
selves of  the  privileges  of  the  act,  a  reasonably  strict  conformity  to  its  regula- 
tions. We  have  already  held  (Insurance  Company  v.  Tweed,  7  Wall.,  44)  that 
this  act  of  1865  applies  to  the  federal  courts  in  the  state  of  Louisiana. 

§  21 13«  The  written  stipvlaticm  waiving  a  jury  must  come  up  with  the  tran- 
script    If  the  act  is  not  complied  withy  the  court  m^y  affirm^  or  reverse  and 

remand,  {a) 

A  copy  of  the  stipulation  of  the  parties  or  attorneys,  filed  with  the  clerk,  waiv- 
ing the  jury,  should  come  up  with  the  transoript  in  the  return  to  the  writ  of  error, 


(a)  If  a  written  stipulation  waivinjc  a  jury  is  not  in  some  way  shown  affirmatively  in  the  record,  none  of  the 
questions  decided  at  the  trial  can  be  re-examined  on  writ  of  error.  County  of  Madison  t>.  Wanren,»  16  Otto,  628. 
Although  there  is  no  written  stipulation  sent  up  with  the  record,  yet  if  the  judgment  recites  that  such  a  one  was 
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SO  that  the  court  could  see  that  the  act  had  been  complied  with.  There  hav- 
ing been  no  stipulation  nor  any  lindinof  of  the  facts  in  this  case,  and  no  ques- 
tion upon  the  pleadings,  it  would  follow,  according  to  the  general  course  of 
proceeding  in  like  cases,  heretofore  in  this  court,  that  the  judgment  below 
should  be  affirmed.  There  are,  however,  cases  in  which,  under  very  special  cir- 
cumstances, the  court  have  made  an  exception,  and  have  simply  dismissed  the- 
writ  of  error,  as  in  the  case  of  Burr  v.  The  Des  Moines  Company,  1  WalL,  99,  or 
have  reversed  the  judgment  below  for  a  mistrial,  and  remanded  it  for  a  new 
trial,  as  in  the  case  of  Graham  v.  Bayne,  18  How.,  60.  See,  also.  Guild  v,  Fron- 
tin,  18  How.,  135.  In  the  present  case  it  is  apparent  the  parties  below  supposed 
that  they  had  made  up  a  case,  according  to  the  practice  in  Louisiana,  from  the 
finding  of  the  facts  by  the  court,  that  would  entitle  them  to  a  re-examination 
of  it  here;  but  as  the  court  did  not  make  it  up  and  file  it,^  as  of  the  date  of  the 
trial  and  judgment,  it  cannot  be  regarded  as  a  part  of  the  record ;  and,  under 
the  circumstances,  the  case  being  an  important  one,  and  inteifded  to  be  carried 
up  here  for  re-examination,  we  shall  reverse  the  judgment  for  a  mistrial,  and 
remand  it  to  the  court  below  for  a  new  trial. 

NORRIS  v.  JACKSON. 
(9  WaUace,  125-129.    1869.) 

Error  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Statement  of  Facts. —  This  was  ejectment,  and  was  tried  without  a  jury. 
There  was  a  bill  of  exceptions  containing  all  the  evidence,  which  consisted  of 
deeds,  depositions,  etc.,  and  at  the  close  it  was  stated  that  the  court  found  the 
issues  and  rendered  judgment  for  the  defendant,  to  which  decision  the  plaintiff 
then  and  there  excepted. 

Opinion  by  Mr.  Justice  Miller. 

The  first  thing  to  be  observed  in  the  enactment  made  by  the  fourth  section 
of  the  act  of  3d  March,  1865,  allowing  parties  to  submit  issues  of  fact  in 
civil  cases  to  be  tried  and  determined  by  the  court,  is  that  it  provides  for  two 
kinds  of  findings  in  regard  to  the  facts,  to^wit,  general  and  special.  This  is  in 
perfect  analogy  to  the  findings  by  a  jury,  for  which  the  court  is  in  such  cases 
substituted  by  the  consent  of  the  parties.  In  other  words,  the  court  finds  a 
general  verdict  on  all  the  issues  for  plaintiff  or  defendant,  or  it  finds  a  special 
verdict. 

§  2114.  Review  of  cases  tried  ly  a  jury  under  the  act  of  March  5,  1865. 

This  special  finding  has  often  been  considered  and  described  by  this  court. 
It  is  not  a  mere  report  of  the  evidence,  but  a  statement  of  the  ultimate  facts- 
on  which  the  law  of  the  case  must  determine  the  rights  of  the  parties;  a  find- 
ing of  the  propositions  of  fact  which  the  evidence  establishes,  and  not  the  evi- 
dence on  which  those  ultimate  facts  are  supposed  to  rest.  Burr  v.  Des  Moines 
Co.,  1  Wall.,  99 ;  Graham  v.  Bayne,  18  How.,  62.  The  next  thing  to  be  observed 
is,  that  whether  the  finding  be  general  or  special,  it  shall  have  the  same  effect  as 

made  and  filed,  the  supreme  court  will  hold  that  the  Issue  was  tried  by  the  court  under  the  act  of  March  8, 1885. 
Dickinson  v.  The  Planters'  Bank,  16  Wall.,  250. 

Under  the  act  of  1865,  if  the  parties  desire  to  secure  a  review  by  the  supreme  court  of  cases  tried  without  a 
jury,  they  must  file  a  written  stipulation  waiving  a  Jury;  if  this  is  not  done,  the  parties  consenting  to  waive  a  Jury 
stand  as  they  did  before  the  statute,  concluded  by  the  Judgment  of  the  court  on  all  matters  submitted  to  it.  It 
seems  not  to  be  indispensable,  however,  that  the  written  stipulation  should  be  sent  up  with  the  record,  but  it  would 
be  sufficient  for  the  purpose  of  a  review  if  it  were  stated  in  the  finding  of  facts,  or  in  the  bill  of  exceptions,  or  in 
the  record  of  the  judgment  entry,  that  such  a  stipulation  was  made  in  writing.  But  if  the  record  shows  affirma- 
tively that  a  Jury  was  waived,  but  there  is  no  evidence  that  the  waiver  was  in  writing,  the  supreme  court  will  not 
review.    Kearney  v.  Case,*  12  Wall.,  275. 
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the  verdict  of  a  jury ;  that  is  to  say,  it  is  conclusive  as  to  the  facts  so  found.  In 
the  case  of  a  general  verdict,  which  includes  or  may  include,  as  it  generally  does, 
mixed  questions  of  law  and  fact,  it  concludes  both,  except  so  far  as  they  may  be 
saved  by  some  exception  which  the  party  has  taken  to  the  ruling  of  the  court  on 
the  law.  In  the  case  of  a  special  verdict,  the  question  is  presented  as  it  would  be 
if  tried  by  a  jury,  whether  the  facts  thus  found  require  a  judgment  for  plaintiff 
or  defendant;  and  this  being  matter  of  law,  the  ruling  of  the  court  on  it  can  be 
reviewed  in  this  court  on  that  record.  If  there  were  such  special  verdict  here, 
we  could  examine  its  sufficiency  to  sustain  the  judgment.  But  there  is  none. 
The  bill  of  exceptions,  while  professing  to  detail  all  the  evidence,  is  no  special 
finding  of  the  facts.  The  judgment  of  the  court,  then,  must  be  affirmed,  un- 
less the  bill  of  exceptions  presents  some  erroneous  ruling  of  the  court  in  the 
progress  of  tJie  trial. 

The  only  ruling  in  the  progress  of  the  trial  to  which  exception  was  taken  by 
plaintiff  was  to  the  refusal  of  the  court  to  permit  him  to  prove  that  Gitchell, 
the  landlord  of  defendant,  had  promised  to  pay  the  judgment  under  which  the 
land  was  sold  to  plaintiff.  We  do  not  see  that  this  was  a  matter  of  which 
plaintiff,  a  volunteer  purchaser,  had  any  right  to  complain.  It  could  not  ex- 
tend the  lien  of  the  judgment  beyond  the  time  fixed  by  law,  which  seems  to 
be  the  purpose  for  which  it  was  offered. 

§  2115.  special  verdicts  and  bills  of  exception  under  said  act.  {a) 

We  have  taken  some  pains  to  comment  on  the  mode  in  which  cases  tried  by 
the  court,  which  are  properly  triable  by  a  jury,  may  be  reviewed  here.  Atten- 
tion was  called  to  the  statute  of  1865,  in  the  case  of  Insurance  Co.  v.  Tweed, 
7  Wall.,  44,  and  we  condense  here  the  results  of  an  examination  of  that  statute. 

1.  If  the  verdict  be  a  general  verdict,  only  such  rulings  of  the  court,  in  the 
progress  of  the  trial,  can  be  reviewed  as  are  presented  by  bill  of  exceptions,  or 
as  may  arise  on  the  pleadings. 

2.  In  such  cases,  a  bill  of  exceptions  cannot  be  used  to  bring  up  the  whole 
testimony  for  review  any  more  than  in  a  trial  by  jury. 

3.  That  if  the  parties  desire  a  review  of  the  law  involved  in  the  case,  they 
must  either  get  the  court  to  find  a  special  verdict,  which  raises  the  legal  prop- 
ositions, or  they  must  present  to  the  court  their  propositions  of  law,  and  re- 
quire the  court  to  rule  on  them. 

4.  That  objection  to  the  admission  or  exclusion  of  evidence,  or  to  such  rul- 
ing on  the  propositions  of  law  as  the  party  may  ask,  must  appear  by  bill  of 
exceptions. 

As  the  only  ruling  of  the  court  in  this  case  that  we  can  examine  seems  to 
have  been  correct,  the  judgment  is  affirmed. 

BOOGHER  V.  INSURANCE  COMPANY. 
(18  Otto,  90-9S.    1880.) 

Errob  to  U.  S.  Circuit  Court,  Eastern  District  of  Missouri. 

§  2 11 6.  How  far  cases  tried  in  the  circuit  courts  by  a  referee  are  reviewable 
in  the  sV'preme  court. 

Opinion  by  Waite,  C.  J. 

It  is,  to  say  the  least,  doubtful  whether  cases  tried  in  the  circuit  courts  by  a 
referee,  in  states  where  such  a  practice  exists,  can  be  reviewed  here.  While, 
since  the  act  of  1872,  c.  255  (17  Stat.,  196,  now  sec.  914,  Rev.  Stat.),  the  prac- 

(a)  The  above  rulings  are  repeated  and  re-afflrmed  in  Insurance  Go.  v.  Sea,*  SI  Wall.,  166. 
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tice,  pleadings  and  forms  and  modes  of  proceedings  in  civil  causes,  other  thati 
equity  and  admiralty  causes,  in  the  circuit  and  district  courts,  must  conform,  as 
near  as  may  be,  to  the  practice,  pleadings,  and  forms  and  modes  of  proceeding 
existing  at  the  time  in  like  causes  in  the  courts  of  record  of  the  state  within 
which  such  circuit  or  district  courts  are  held,  the  review  of  a  case  in  this  court 
is  regulated  by  the  acts  of  congress  and  not  by  the  laws  of  the  states.  This 
was  decided  in  United  States  v.  King,  7  How.,  833,  where  the  precise  question 
arose  under  the  act  of  1821,  c.  181,  regulating  the  practice  of  the  courts  of  the 
United  States  in  the  district  of  Louisiana.  4  Stat.,  62.  The  seventh  amendment  ^ 
to  the  constitution  provides  that  "  no  fact  tried  by  a  jury  shall  be  otiierwise 
re-examined  in  any  court  of  the  United  States  than  according  to  the  rules  of 
the  common  law."  The  judiciary  act  of  1789,  c.  20,  sec.  12  (1  Stat,  80),  pro- 
vided that  the  trial  of  issues  of  fact  in  the  circuit  courts  should,  in  all  suits  ex- 
<5ept  those  of  equity  and  of  admiralty  and  maritime  jurisdiction,  be  by  jury; 
but  it  has  always  been  held  that  if  fhe  parties  waived  a  jury,  a  judgment  after 
trial  by  the  court  would  not  be  erroneous.  Kearney  v.  Case,  12  Wall,  275. 
Such  a  judgment,  however,  would  not  be  reviewable  here,  because,  as  was  said 
by  Mr.  Chief  Justice  Taney  in  Campbell  v.  Boyreau,  21  How.,  223,  "If,  by 
agreement  of  parties,  the  questions  of  fact  in  dispute  are  submitted  for  decision 
to  the  judge  upon  the  evidence,  he  does  not  exercise  judicial  authority  in  de- 
ciding, but  acts  rather  in  the  character  of  an  arbitrator.  .  .  .  And  as  this 
-court  cannot  regard  f<acts  found  by  the  judge  as  having  been  judicially  deter- 
mined in  the  court  below,  there  are  no  facts  before  us  upon  which  questions  of 
law  may  legally  and  judicially  have  arisen  in  the  inferior  court,  and  no  ques- 
tions, therefore,  open  to  our  revision  as  an  appellate  tribunal."  To  get  rid  of 
this  difficulty  and  give  parties  the  right,of  review  here,  if  they  submitted  their 
issues  to  a  trial  by  the  court,  the  act  of  1865,  c.  86,  sec.  4  (13  Stat.,  501 ;  Be  v. 
Stat.,  sees.  649,  700),  was  passed.  In  this  wiay  it  was  provided  that  issues  of 
fact  in  civil  cases  in  the  circuit  court  might  be  tried  and  determined  by  the 
<30urt  without  the  intervention  of  a  jury,  "  whenever  the  parties  or  their  attor- 
neys of  record  file  with  the  clerk  a  stipulation  in  writing  waiving  a  jury.  The 
finding  of  the  court  upon  the  facts  .  .  •  shall  have  the  same  effect  as  the 
-verdict  of  a  jury."  Provision  was  also  made  for  presenting  for  review  here  by 
bill  of  exceptions  the  rulings  of  the  court  in  the  progress  of  the  trial,  and,  when 
the  finding  was  special,  for  extending  the  review  to  the  determination  of  the 
sufficiency  of  the  facts  found  to  support  the  judgment. 

§  2117.    UrUees  there  he  filed  an  express  written  stipulatimi  waiving  a  jury 
trial  there  can  he  no  review  here. 

The  doubt  we  have  is  whether  the  act  of  1872  enlarged  the  existing  modes  of 
subjecting  cases  to  review  here.  There  is  no  express  provision  of  that  kind, 
and  on  its  face  the  act  is  confined  to  the  practice,  pleadings  and  modes  of  pro- 
ceedings in  the  circuit  and  district  courts.  Any  allusion  to  a  review  here  seems 
to  have  been  studiously  avoided.  The  act  of  1865  was  not  repealed.  On  the 
contrary,  that  act,  as  well  as  the  one  of  1872,  was  brought  into  the  Revised 
Statutes,  and  it  is  now,  as  section  700,  the  only  statute  which  provides  for  a  re- 
view here  of  cases  where  an  issue  of  fact  in  a  civil  cause  has  been  tried  in  the 
<5ircuit  court  otherwise  than  by  jury.  This  objection  was  not  raised  in  the  ar- 
gument, and  its  final  determination  may,  perhaps,  with  propriety  be  postponed, 
as,  if  the  trial  before  the  referee  is  treated  as  a  trial  by  the  court,  we  think  the 
judgment  must  be  affirmed.  In  Kearney  v.  Case,  supra^  it  was  held  that  unless 
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there  was  a  written  stipulation  of  the  waiver  of  a  jury  filed  with  the  clerk,  there 
conld  be  no  review  here  of  a  case  tried  by  the  court.  Such  a  stipulation  in 
writing  is  a  prerequisite  to  our  right  to  re-examine.  We  said,  however,  in  that 
case  (p.  283),  if  it  aflSrmatively  appeared  in  any  part  of  the  record  proper  that 
such  a  writing  was  made  and  filed  by  the  parties,  we  might  take  jurisdiction^ 
even  though  the  stipulation  itself,  or  a  oop3^  of  it,  should  not  be  sent  up  with 
the  transcript. 

§  3 1 1 8.   What  is  sufficient  evidence  of  a  waiver  of  a  Jury  trial. 

It  nowhere  expressly  appears  in  this  case  that  a  stipulation  was  filed,  but  in- 
asmuch as  an  action  of  this  kind  tM>uld  not,  under  the  practice  act  of  Missouri, 
be  referred  without  the  written  consent  of  the  parties,  and  this  was  referred  by 
consemt,  we  thitik  Ive  mu&t  assume  that  a  consent  was  given  in  such  form  as  to 
authorize  what  was  done  under  it.  The  withdrawal  of  a  juror  after  the  trial 
was  begun  and  the  consent  to  a  reference  necessarily  implied  a  waiver  of  a  jury,, 
and  as  this  consent  to  be  available  must  have  been  in  writing,  it  follows  that 
the  waiver  which  flawed  from  the  consent  was  also  in  writing.  We  think^ 
therefore,  it  sufficiently  appears  that  the  stipulation  which  the  act  of  congress 
Requires  was  entered  into.  We  have  often  held  that  the  act  of  1865  (sees.  649, 
700,  Eev.  Btat.)  does  not  permit  ns  to  consider  the  effect  of  the  evidence  in  the 
case,  but  Only  to  determine  whether  the  facts  found  on  the  trial  below  are  sufii- 
cientto  support  the  judgment,  and  to  pass  on  the  rulings  of  the  court  in  the 
progress  of  the  trial  presented  by  a  bill  of  exceptions.  For  all  the  purposes  of 
our  review  the  facts  as  f o«rad  and  stated  by  the  court  below  are  conclusive.  The 
Abbotsford,  98  U.  S.,  44!0,  and  the  oases  there  cited.  Neither  can  we  consider 
this  case  unless  the  fabts  found  by  the  referee,  when  confirmed  by  the  court,  are 
ti*eated  as  the  finding  of  the  court.  In  that  way  alone  can  it  with  propriety  be 
said  that  the  faets  have  been  determined ;  judicially  by  the  court,  so  as  to  be 
made  the  fdundiition  of  a  review  here'  ot  the  questions  of  law  properly  raised 
on  them  in  the  record. 

§  2 1 1 D.  TTtie  court  will  not  review  the  action  of  the  circuit  court  on  a  motion 
for  a  new  trial. 

Upon  the  facts  els  found  and  reported  there  can  be  no  doubt  of  the  correct- 
ness of  the  judgment.  Indeed,  no  complaint  is  made,  by  an  assignment  of 
error  or  otherwise,  oin  that  account.  This  brings  us  to  a  consideration  of  the 
bill  of  exceptions,  afnd  tbef  only  exceptions  which  we  there  find  •  to  the  rulings- 
of  the  court  are.  1.  To  the  overruling  of  the  objections  to  the  referee's  report  \ 
and  2,  to  the  order  overruling  the  motion  for  a  new  trial.  We  have  many 
times  decided  that  the  rulings  of  the  circuit  courts  on  motions  for  a  new  trial 
are  not  reviewable  here  6n  wtit  of  error.  Railway  Company  u  Twombly,  100- 
tJ.  S.,  78.  The  whole  case,  therefore,  turns  on  the  exception  to  the  overruling^ 
of  the  objections  to  the  report.  This  exception  is  a  general  one,  to  the  single 
order  overruling  the  tWenty-two  specific  objections  as  a  whole.  We  have  uni- 
formly held  that  "  if  a  series  Of  propositions  is  embodied  in  instructions  (to  the 
jury),  and  the  instructions  are  excepted  to  in  a  mass,  if  any  one  of  the  propo- 
sitions is  correct  the  exception  must  be  overruled."  Johnston  v.  Jones,  1  Black,. 
209;  Eogers  v.  The  Marshal,'!  Wall.,  644;  Harvey  u  Tyler,  2  id.,  328;  Lincoln 
V.  Claflin,  7  id.,  132;  Beaver  u  Taylor,  93'XJ.  S.,'46.  The  safmerule  should  be 
applied  to  cases  of  this  kind.  Here  are,  so  to  speak,  a  series  of  piropositions  in 
respect  to  the  report  of  the  referee.  They  were  overruled  'and  excepted  to  in 
a  mass.    If  due  of  the  propositions  wfts  correct,  therefore,  the  exception  will 
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not  be  good.  The  paHy  sli^ald,  by  his  exception,  <Jireot  the  attention  of  the 
court  to  the  specific  proposition  or  propositions  on  which  he  relies,  and  separate 
it  or  them  from  the  rest. 

§  2120.  This  court  wiH  not  examine  qiiestions  of  the  sufficiency  of  evidence. 

Among  the  objections  to  the  report  included  in  the  general  exception  are 
many  relating  to  the  sufficiency  of  the  evidence  to  support  the  findings.  Th<?se 
cannot  be  re-examined  here.  But  if  we  consider  the  action  of  the  court  on  the 
objedionS'  to  the  sofficieiicy  of  the  evidence  as  not  included  in  the  general  ex- 
ception, the  difliculty  is  not  removed,  because  the  five  remaining  objections 
embrace  separate  matters.  Some  of  them  are  confessedly  not  well  taken,  and 
have  not  been  mentioned  here,  either  in  the  argument  or  assignment  of  errors. 
Only  onie  is  relied  on,  and  that  the  eighth,  which  is  to  the  effect  that  the  referee 
erred  in  finding  that  the  special  plea  of  release  had  not  been  sustained.  This, 
taken  in  connection  with  the  pleadings,  raises  the  question  whether  the  legal 
effect  of  the  second  agreement  between  the  parties,  which  was  in  writing  and 
set  forth  in  the  complaint,  was  to  cancel  and  discharge  the  bond  sued  on.  We 
have  no  hesitation  in  saying  th&t  it  did  not.  The  bond  was  not  one  of  the 
agreements  which  that  instrument  abrogated.    This  disposes  of  the  case,  and 

leads  to  an  affirmance  of  the  judgment. 

Judgment  affirmed, 

§  2121.  Review.'^  Where  a  suit  at  law  is  tried  by  the  court  without  a  jury,  error  cannot 
be  assigned  on  mere  questions  of  fact.  Bond  v.  Buckell,*  12  How.,  254.  Where  the  trial  is 
under  the  act  of  1865,  the  finding  as  to  questions  of  fact  will  not  be  reviewed.  Insurance 
Co.  V.  Sea,*  21  Wall.,  158.  On  the  trial  of  an  action  at  law  without  a  jury,  the  finding  of  the 
court  is  as  conclusive  as  the  verdict  of  a  jury,  when  the  case  is  brought  up  by  writ  of  error. 
Bond  V,  Brown,*  12  How.,  254.  The  finding  upon  a  conclusion  of  law  is  not  conclusive. 
French  v.  Edwards,  21  Wall.,  151.  The  decision  of  the  court  in  rejecting  evidence  may  be 
reviewed  on  writ  of  error.  Arthurs  v.  Hart,  17  How.,  12.  If  the  court  finds  generally  for 
one  party  or  the  other,  without  making  a  special  finding  of  facts,  the  party  considering  him- 
self aggrieved  has  no  remedy  on  error,  except  for  the  wrongful  admission  or  rejection  of  evi- 
dence.   Dirst  V.  Morris,  14  Wall.,  490. 

§  8122.  Where  a  question  of  fact  as  to  the  dishonor  of  a  bill  is  submitted  to  the  circuit 
court  withotit  a  jury,  the  finding  is  conclusive  on  the  supreme  court,  and  will  not  be  reviewed 
by  it.    Hyde  v.  Stone,  20  How.,  176. 

§  2 1 28.  Where  a  case  was  tried  in  the  circuit  court  without  a  jury,  and  not  under  the  law 
of  March  8,  1865  (13  Stats.,  501),  the  supreme  court  has  no  power  to  examine  the  rulings  of 
the  court  below  excepted  to  during  the  progress  of  the  triaL  Oilman  v.  Illinois  &  Miss.  TeL 
Co.,  1  Otto,  614. 

§  2 1 24.  Where  there  is  a  special  finding  of  facts,  and  no  exceptions  are  taken  to  the  rulings 
of  the  court  during  the  trial,  the  only  question  which  the  supreme  court  can  consider  is 
whether  the  findings  of  fact  are  sufficient  to  support  the  judgment.  Questions  of  law  stated 
to  be  held  by  the  court  in  rendering  judgment  are  reviewable  only  so  far  as  affecting  this 
question.    Jennlsons  v.  Leonard,  21  Wall., '807. 

§  2125.  Where  the  case  is  tried  under  the  act  of  March  8,  1865,  and  the  court  has,  by  its 
findings,  established  a  certain  fact,  requests  presented  to  the  court  founded  on  an  assumption 
directly  inconsistent  with  such  finding  will  not  be  considered  by  the  supreme  court  on  a  writ 
of  error.  Being  refused  by  the  droait  court,  it  is  plain  that  it  did  not  find  them  to  be  true» 
and  therefore  they  Will  not  be  reviewed  by  the  appellate  court.  Miller  v.  Life  Insurance  Co., 
12  Wall.,  800. 

§  2126.  Where  the  record  contains  all  the  evidence,  and  a  statement  of  facts  prepared  by 
the  judge  at  the  request  of  counsel,  the  supreme  court  may  take  the  case  to  be  one  in  which 
there  is  no  conflict  of  evidence,  and  all  the  facts  are  admitted  to  stand  in  the  record  without 
any  controversy  as  to  their  force  and  bearing,  and  looking  to  the  allegations  and  prayers  of 
the  plaintiffs  petition,  and  the  facts  stated  by  the  judge,  may  determine  whether,  in  point  of 
law,  upon  these  facts,  the  judgment  can  be  maintain^.    Hyde  v,  Booraem,  16  Pet.,  176. 

§  21 27.  The  supreme  court  has  no  authority  upon  a  writ  of  error  to  revise  the  evidence 
given  in  the  court  below,  to  ascertain  whether  the  judge  who  tried  the  case  without  the  in- 
tervention of 'a*  jury  rightly  interpreted  the  evidence  or  drew  correct  conclusions  from  it, 
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This  is  the  province  of  the  judge.  The  supreme  court  can  examine  the  law  as  pronounced 
by  the  judge  on  a  state  of  facts.  If  either  party  is  dissatisfied  with  the  ruling  of  the  judge 
in  a  matter  of  law,  that  ruling  should  be  brought  before  the  supreme  court  by  an  appropriate 
exception  iu  the  nature  of  a  bill  of  exceptions,  and  should  not  be  mixed  up  with  his  sup- 
posed conclusions  in  matters  of  fact.     Hyde  v.  Booraem,  16  Pet.,  176. 

§  2 1 28.  Where  the  court  renders  a  special  finding,  such  finding  has  the  same  effect  as  the 
verdict  of  a  jury.  Appellate  courts  have  no  more  power  to  review  the  verdict  of  a  jury  when 
it  is  special  than  when  it  is  general ;  but  they  may  inquire  and  determine  whether  the  special 
verdict  is  the  proper  basis  of  a  judgment.  If  the  finding  is  special,  the  review  of  the  appel- 
late court  may  extend  to  the '  determination  of  the  sufficiency  of  the  facts  found  to  support 
the  judgment.    Tyng  v.  Grinuell,  2  Otto,  468. 

§21^9.  Findings  of  fact. —  Where  a  case  was  tried  in  the  circuit  court  without  a  jury,  the 
supreme  court  cannot  review  the  findings  of  fact  by  the  court.  They  are  as  conclusive  as 
the  verdict  of  a  jury.  Walnut  v.  Wade,  13  Otto,  688;  Craig  v,  Missouri,  4  Pet.,  427.  The 
finding  is  considered  by  the  supreme  court  as  a  special  verdict.  Railroad  Co.  v.  Lindsay,  4 
Wall.,  655.  The  inquiry  of  the  supreme  court  is  limited  to  the  question  whether  such  special 
finding  supports  the  judgment.     Miller  v.  Life  Insurance  Co.,  12  Wall.,  299. 

§  2130.  The  circuit  court  is  not  required  to  state  separately  the  facts  found  and  the  con- 
clusions of  law,  nor  is  it  required  to  make  a  special  finding  on  the  facts.  Clement  v.  Phenix 
Ins.  Co.,  7  Blatch.,  58. 

§  2131.  Where  a  case  is  tried  by  the  court  without  a  jury,  and  after  the  trial  a  statement 
of  facts  is  drawn  up  by  the  judge  and  ordered  filed  as  of  the  time  of  trial,  it  will  be  pre- 
sumed by  the  supreme  court  on  error  that  the  statement  was  so  prepared  by  the  consent  of 
the  parties.     McGavock  v.  Woodlief,  20  How.,  225. 

§  2 1 32.  Special  findings  of  fact  are  not  necessary  in  order  to  give  the  parties  the  full  bene- 
fit, in  the  supreme  court,  of  any  exception  taken  by  them  at  the  time  to  any  ruling  of  the 
court,  or  of  any  question  of  law  raised  in  the  progress  of  the  trial.  Neither  does  the  failure 
to  find  specially  work  any  harm  to  either  party.  The  losing  party  may  request  the  court  to 
charge  that  unless  each  one  of  such  and  such  facts  is  proved  the  plaintiff  cannot  recover,  and 
the  winning  party  may  be  seriously  prejudiced  by  such  special  finding,  because,  on  review  in 
the  supreme  court,  if  one  fcu^t  really  necessary  to  support  the  judgment  is  accidentally  or 
inadvertently  omitted,  the  judgment  must  be  reversed.  Clement  v.  Phenix  Ins.  Co.,  7 
Blatch.,  57. 

§  2133.  Excoptions. —  Where  the  circuit  court  decides  both  the  law  and  questions  of  fact 
no  exceptions  can  regularly  be  taken.    United  States  v.  King,  7  How.,  858. 

§  2 1 34.  On  a  trial  by  the  court,  if  there  is  no  exception  to  the  admission  of  evidence,  no 
sx>ecial  statement  of  facts  found  by  the  court,  and  the  only  question  of  law  attempted  to  be 
raised  refers  to  the  evidence  as  embodied  in  the  record,  the  judgment  will  be  affirmed.  Cod- 
dington  v,  Richardson,*  10  Wall.,  516;  City  of  New  Orleans  v.  Gaines,*  22  How.,  141;  Town 
of  Ohio  V.  Marcy,  18  Wall.,  552. 

§  2135.  If  the  finding  is  general  both  parties  are  concluded  by  it,  except  in  cases  where 
exceptions  are  taken  to  the  rulings  of  the  court  in  the  progress  of  the  trial.  Such  rulings, 
if  duly  presented  by  a  bill  of  exceptions,  may  be  reviewed  by  the  supreme  court,  but  the 
general  finding  of  the  couii;  cannot  be  so  reviewed,  either  by  way  of  bill  of  exceptions  or  in 
any  other  manner.    Insurance  Company  v.  Folsom,  18  Wall.,  248. 

§  2 1 36.  Where  a  case  was  tried  by  the  district  court  without  a  jury,  an  exception  to  the 
admission  of  evidence  is  not  properly  a  subject  for  a  biU  of  exceptions.  If  the  district  court 
improperly  admitted  the  evidence,  the  only  effect  would  be  that  the  supreme  court  on  a  writ 
of  error  would  reject  the  evidence  and  proceed  to  decide  the  case  as  if  it  were  not  in  the 
record.  It  would  not  of  itself  constitute  any  ground  for  the  reversal  of  the  judgment. 
Field  u  United  States,  9  Pet.,  202. 

§  2137.  In  cas^  of  a  finding  of  facts  by  the  circuit  court  without  a  jury,  the  only  office  of 
the  bill  of  exceptions  is  to  present  the  rulings  of  the  court  in  the  progress  of  the  trial  upon 
questions  of  law.  The  facts  are  conclusively  settled  by  the  findings  of  the  court  Walnut 
V.  Wade,  13  Otto,  689. 

§  21 38.  Where  there  are  no  special  findings  of  fact  as  such,  but  the  bill  of  exceptions  con- 
tains all  the  evidence  and  ends  with  a  finding,  such  finding  and  the  facts  on  which  it  rests  ai'e 
conclusive  on  the  supreme  court  on  a  writ  of  error ;  for  a  bill  of  exceptions  cannot  be  used  to 
bring  up  the  evidence  to  review  the  findings  of  fact  in  such  a  case.  Simmons  v.  Wagner, 
11  Otto,  281. 

§  2 1 39.  In  case  of  a  BX)ecial  finding  by  the  court,  it  is  irregular  to  incorporate  the  evidence 
in  the  transcript,  except  so  far  as  may  be  necessary  to  explain  the  legal  questions  reserved  as 
to  the  rulings  of  the  court  in  the  progress  of  the  trial ;  and  neither  party  is  entitled  to  a  bill 
of  exceptions  as  to  any  Bi)ecial  finding  of  the  court,  for  the  plain  reason  tliat  the  special  find- 
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ing  of  the  circuit  court  in  such  a  case  is  not  a  proper  subject  of  exception  nor  of  review  in 
the  supreme  court.    Tyng  v,  Qrinnell,  2  Otto,  471. 

§'2140.  In  a  case  where  a  trial  by  jury  has  been  dispensed  with,  and  the  court  tries  both 
the  law  and  the  facts,  to  enable  the  appellate  court  to  re-examine  the  points  of  law  involved, 
the  counsel,  after  the  close  of  the  evidence,  should  present  the  propositions  of  law  which  it  is 
claimed  should  govern  the  decision,  and  the  court  should  annouuce  its  rulings.  Only  so 
much  evidence  should  be  incorporated  in  the  bill  of  exceptions  as  is  necessary  to 
present  the  points  of  law  involved.  No  technical  exception  need  be  stated  except  in  the  case 
of  the  rejection  or  admission  of  evidence.     Arthurs  v.  Hart,  17  How.,  15. 

§  2141.  In  the  district  toart. — A  writ  of  error  will  not  lie  from  the  circuit  to  the  district 
court  to  reverse  a  judgment,  where,  by  consent  of  parties,  the  case  was  tried  by  the  judge  in 
the  court  below  without  a  jury.    Wear  r.  Mayer,  6  Fed.  R.,  659. 

§  2142.  Where  a  case  was  tried  in  the  district  court  without  a  jury,  and  the  general  find- 
ing was  for  the  plaintiff,  and  no  question  of  law  was  saved  with  respect  thereto,  the  circuit 
court  cannot,  on  a  writ  of  error,  go  behind  the  general  finding  to  inquire  into  the  weight  or  the 
sufficiency  of  the  evidence.    Babbitt  v.  Burgess,  2  Dill.,  172. 

g  2143.  Upon  a  vnit  of  error  to  the  district  from  the  circuit  court  in  an  action  at  law» 
questions  arising  out  of  a  demurrer  to  the  complaint,  which  is  a  part  of  the  record,  may  be 
considered,  although  no  point  raised  'by  the  bill  of  exceptions  can  be  passed  upon  for  want  of 
statutory  authority,  the  case  having  been  tried  below  by  the  court  alone  on  written  stipula^ 
tion  of  the  parties.    Town  of  Lyons  v,  Lyons  Nat'l  Bank,  19  Blatch.,  286. 

§  2 1 44.  Where  an  action  at  law  was,  by  iKTitten  stipulation  of  the  parties,  tried  by  the 
district  court  without  a  jury,  and  a  bill  of  exceptions  was  duly  taken,  it  was  held  that,  as 
there  was  no  statute  authorizing  it,  none  of  the  questions  of  law  or  fact  presented  by  the 
bills  of  exceptions  could  be  reviewed  on  such  writ  of  error.  Town  of  Lyons  v.  Lyons  Nat'l 
Bank,  19  Blatch.,  2S1. 

§  2145.  Waiver  of  jury. —  Where  a  party  is  present  by  counsel  and  goes  to  trial  before  the 
court  without  objection  or  exception,  he  has  voluntarily  waived  his  right  to  a  jury,  and  will 
be  held  in  the  supreme  court  to  the  legal  consequences  of  such  a  waiver.  The  judgment  in 
such  a  case  will  be  sustained,  but  there  can  be  no  review  where  the  waiver  is  not  in  writing. 
Kearney  v.  Case,*  12  Wall.,  275. 

§  2146:  In  a  state  court. —  Where  a  jury  was  waived  and  the  facts  submitted  to  the  court, 
in  a  state  court  of  Minnesota,  and  no  exceptions  were  taken,  the  supreme  court  refused  to 
review  the  facts.    Lawler  v.  Qaflin,*  22  How.,  23. 

§  2 1 47.  In  a  territorial  court.—  Where  a  case  is  tried  by  the  court  without  a  jury,  if  no 
exception  is  taken  to  the  finding  and  judgment  of  the  court,  the  evidence  cannot  be  con- 
sidered.   Martin  v.  Cole,*  8  Colo.  T.,  115. 

§  2148.  In  such  case  the  judgment  will  not  be  reviewed  on  writ  of  error  from  the  territorial 
supreme  court,  unless  exception  was  taken  to  the  judgment.    Ibid. 

§  2149.  Reversal  for  further  proceedings. — Where  an  action  was  tried  by  the  court  with- 
out a  jury,  and  its  special  finding  was  sent  to  the  supreme  court  for  review,  and  the  judg- 
ment was  reversed  for  the  failure  of  the  court  to  find  on  all  the  issues,  and  was  remanded 
with  directions  **  to  proceed  in  conformity  with  the  opinion,"  the  lower  court  is  only  pre- 
cluded from  finding  for  the  other  party  on  the  facts  found  previously.  Ex  parte  French,  1 
Otto,  426. 

§  2150.  In  Louisiana  if  a  jury  is  not  claimed  the  court  decides  on  the  facts  as  well  as  the 
law,  and  where  he  has  inserted  in  the  record  the  facts  found  by  him,  as  is  proper  under  the 
practice  in  that  state,  such  finding,  of  fact  is  as  conclusive  on  the  supreme  court  as  if  presented 
in  the  form  of  a  case  stated.     United  States  v.  King,  7  How.,  847. 

§  2151.  On  a  writ  of  error  from  the  supreme  court  to  the  circuit  court  for  Louisiana, 
where  the  case  was  tried  by  the  court  without  a  jury,  it  is  immaterial  that  other  evidence 
was  given  at  the  trial  than  that  appearing  In  the  bill  of  exceptions,  and  does  not  prevent  the 
court  from  considering  the  questions  of  law  presented  by  the  bill  of  exceptions.  If  the  evi- 
dence bore  on  these  points,  the  defendant  in  error  should  have  seen  that  it  was  incorporated  in 
the  bill  of  exceptions,  and  not  having  done  so  the  supreme  court  must  presume  that  it  did  not 
relate  thereto.    Arthurs  v.  Hart,  17  How.,  12.    See,  also,  §§  86,  1902. 
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XYIT.  What  Questions  Will  bj:  Ebviewed. 

SuMMABY—  Queationa  of  jurisdiction,  %  2152.—  Foreclosure  and  sale,  §§  2152,  2153. 

§2152..  Where  a  suit  to  foreclose  a  mortg;iage  was  removed  from  a  «tate  court  to  a  federal 
court «  and  a  motion  to  remand  for  want  of  jurisdiction  was  overruled^  and  a  decree  of  fore- 
closure entered  and  sale  ordered,  on  an  appeal  from  an  order  confirming  the  sale  the  question, 
of  jurisdiction  is  not  reviewable.  Turner  v.  Farmers*  Loan  and  Trust  Ck>.,  §§  2154,  2155.  See 
§2231. 

§  2153.  In  such  case  the  power  of  the  supreme  court  extends  no  farther  than  to  an  exam- 
ination of  the  exceptions  filed  by  appellants  to  the  report  of  sale,  from  the  order  confirming 
which  the  appeal  was  taken ;  errors  that  inhere  in  the  decree  of  foreclosure  and  sale,  or  ii^ 
the  orders  which  preceded  it,  cannot  be  reviewed.    Ibid, 

[Notes.—  See  g§  2156-2305.] 

TURNER  V.  FARMERS'  LOAN  AND  TRUST  COMPANY. 

(16  Otto,  552-558.     1882.) 

Appeal  from  U.  S.  Circuit  Court,  Southern  District  of  Illinois. 

Opinion  by  Mr  Justice  Harlan. 

Statement  of  Facts. —  This  suit  was  commenced  on  the  21st  of  November, 
1874,  in  the  circuit  court  for  De  Witt  county,  Illinois,  by  Malcolm  C.  Turner, 
James  Turner  and  others,  constituting  the  firm  of  Turner  Brothers,  against  the 
Indianapolis,  Bloomington  &  Western  Railway  Company,  the  Farmers'  Loan 
and  Trust  Company,  and  others.  The  complainants,  suing  in  behalf  of  them- 
selves and  all  other  bondholders  and  creditors  of  the  railway  company,  asked 
a  decree  for  the  foreclosure  of  several  mortgages,  covering  as  well  its  property 
and  franchises  as  the  road  and  franchises  of  the  constituent  companies,  by 
whose  consolidation  it  was  created.  The  Farmers'  Loan  and  Trust  Company 
appeared  and  answered.  It  also  filed  a  cross-bill,  making  all  necessary  parties 
defendant  thereto,  and,  as  trustee  in  some  of  the  mortgages  creating  prior 
liens  upon  the  main  line  of  the  consolidated  road,  it  prayed,  for  a  decree  of 
foreclosure,  a  sale  of  the  mortgaged  property,  and  a. proper  distribution  of  tb^ 
proceeds  arising  therefrom  among  the  several  classes  of  creditors  of  the  rail- 
way company.  Subsequently,  on  the  26th  of  April,  1876,  it  flled  a  petition^ 
accompanied  by  a  sufficient  bond,  for  the  removal  of  the  suit  into  the  circuit, 
court  of  the  United  States  for  the  southern  district  of  Illinois;  and  thereafter, 
it  is  asserted,  the  state  court  proceeded  no  further.  A  transcript  of  the  pro* 
oeedings  having  been  filed  in  the  circuit  court  of  the  United  States,  a  motion, 
was  there  made  to  remand  the  cause,  while  the  Farmers'  Loan  and. Trust  Com-; 
pany  moved  that  the  court  take  jurisdiction.  By  an  order  entered  on.tbQ  1.9tk; 
of  July,  1876,  the  former  motion  was  denied  and  the  latter  sustained. 

On  the  18th  of  July,  1877,  a  final  decree  was  passed,  ascertaining  the 
amounts  due  and  unpaid  on  the  mortgages  to  the  Farmers'  Loan  and  Trust. 
Oompany.  By  that  decree  it  was  ordered  and  adjudged  that  the  railway  qoio^ 
pany,  within  twenty  days  thereafter,  pay  to  the  trustee  $6,234,625,  the  amounts 
so  ascertained,  with  interest  from  the  date  of  the  decree;  that  in  default  of' 
such  payment  the  equity  of  all  the  defendants  to  the  cross-bill,  in  the  mort- 
gaged property,  be  forever  barred  and  foreclosed,  and  the  property  —  which 
included  all  the  rights,  effects  and  franchises  of  the  consolidated  company,  and 
of  its  constituent  companies,  as  to  the  main  line  of  road  —  be  sold  as  an  en- 
tirety, the  same  being,  in  the  opinion  and  judgment  of  the  court,  incapable  of 
sale  separately,  or  in  division,  without  material  injury  to  its  value.    It  was 
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farther  deoreed  that  tbe  mortgaged  pi*o^rtyHbe  sold  iw^itfaKmtappraiseEQen^  and 
without  reference,  and  not  subject  to  any  law  o^  Illinois  or  Indiana  conferring 
the  right  of  redemption  from  mortgage  sales. 

On  the  8th  of  May,  1878^  the  original  decree  was  amended  by  way  of  farther, 
direction  for  its  execution.  The  sale  occurred  on.  the  30th  of  October,  1878,. 
was  reported  to  court  on,  the  succeeding  day,  and  on  the  1st  of  No^eraber^ 
1878,  exceptions  thereto  were  filed. by  James  Turner  and  the  railway  company. 
On  the  23d  of  December,  1878,  the  exceptions  were  overruled,!  and.  an  order, 
entered  confirmingand  approving  the  sale  in  all  respects.  On  the  3d  of  Febh 
ruary,  1879,  Turner  and  the  railway  company  filed  j  their  joint  petition,  pray- 
ing an  appeal  from  the  final  order  confirming  the  sale.  The  appeal  waa 
allowed,  and  the  bond  tendered ^ was  approved,,  not* to  operate  as  a  srjupeYeedeaa^ 
Subsequently,  the  purchaser  received  a  deediand^  took  possession  of  the  prop^ 
€rty  under  the  direction  of  the  court.  It  may  be  stated  that  a  similar  decree 
was  entered  in  the  circuit  court  of  the  United  States  for  the  district  of  Indiana^ 
in  a  suit  pending  therein  between,  substantially,  the  same  parties  and  relating 
to  the  same  property.  That  suit  waS;  commenced  on  the  18th.  of'  November, 
1874,  in  the  circuit  court  for  Montgomery  county,  Indiana,  and  thence,  upon 
the  petition  (of  the  Farmers'  Loan  and  Trust  Company,  removed  into  the  federal 
•court.  !Notwithsta.nding  the  record  is  very  voluminous,  it  is  believed  that  tbi9 
statement  is  sufficient  to  indicate  the  grounds  u,pon. which  this  court,  rests  its 
determination  of  the  case. 

§  2 1 54*  Where  a  case  is  revfwved  from*  a  state  courts  aaid  cm  appeal  is  taken 
from  an  order  of  the  circmt  court  confirming  a  saUy  the  qibestion  of  juri&Hotunh 
cannot  he  reviewed. 

The  appellants  have  assigned  numerous  errors,  the  first  and  mosti  important 
of  which  relates  to  the  jurisdiction  of.  the  circuit  court  of  the  United  States^ 
Their  contention  is,  that  under  the  act  oC  March  3,  1875^  a  187,  the  state  court 
oould  not  have  been  deprived  of  jurisdiction  to  projseed,  unless  the  petition  for 
x^moval  was  filed  "before  or  at  the. term,  at  which  such  causecould.be  first 
tried  and  before  the  trial  thereof;''  that  the  petition  .of  the  Farmers'.  Loan  and 
Trust  Company  was  not  so  filed ;  consequently,  it  is  insisted  that;  tlje  jurisdier 
tion  of  the  federal  court  could  not.  have  attached^  It.  is  further  argued  thj9.( 
the  pleadings  disclose  the  fact:  that  there  was  no  such  controversy  in  this  suit*, 
between  citizens  of  difiPerent  states,  as  would  authorize  its. removal  frou;L,  tl^ 
state  court  undert  the  act  just  cited  or  th^; of  March  2,  1867,  c.  196,..eve.n  \i\thf^ 
latter  is  in  force  for  any  purpose.  Without  admitting  the  soundness,  of.  thes^ 
propositions,  we  are  of  opinion  that  the  question  of :  jurisdiction  now  raised 
cannot  be  determined  ^  upon  an  appeal  merely  from  thei  order  con^^rn^^ing  theilPr 
port*  of  sale.  Whether  the  suit  was  one  which  the ;  Farmers';  Loan  andi  Trust 
Ciompany  was  entitled  to  have  removed,  that,  is,  whether  the,  circuit  cpuf^tol 
the  United  States  could' rightfully  proceed  after  the  petition  fqr*  reqioval, ,aQ- 
eompanied  by  a  sufficient  bond,  had  been  flledda  the  state  coijtrtj  wias^questiQiL 
directly  presented  to  that  court  for  jodieiail  determination. upon,  the  rnQti^lit}!^ 
the  cause  be  remanded.  The  denial  of  that  motion  constituted  an  adjudiodtiw 
by  the  federal  court  that  the  facts,  existed  whieh^wer^  necessary  to  give  jvuri^- 
diction.  And  had  the  question  not  been  thus  form9.Uy,  presented^  it  was^tbe 
duty  ol<  the  circuit  court  to  dismiss  or  remand  the  c£Mise^  as  justice  n^igbt.hiave 
required,  at  any  time  during  its  progress,  when  it  appeared  that  the  suit  didiuat 
really  or  substantially  iiivolve  a  dispute  or  controversy  properly  within. its  juris- 
diction^   WiUiams  v.  Nottawa,  104.  C.  S*;,  20^    Eorther,  the  4m^  4eQr^;iW9- 
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essarily  involved,  and  was  itself  a  jndicial  determination  as  between  the  parties 
that  the  suit  was  one  of  whick  that  court  might  take  cognizance.  That  decree, 
unmodified  and  unchallenged  by  any  direct  appeal  therefrom,  should,  upon  this 
appeal  only  from  the  order  confirming  the  sale,  be  deemed  conclusive,  between 
the  parties  and  their  privies,  as  to  all  matters  in  issue  and  by  it  adjudicated,  in- 
cluding the  questions  of  jurisdiction  now  pressed  upon  our  attention.  Such, 
we  think,  must  be  the  rule,  especially  under  existing  statutes  regulating  the 
jurisdiction  of  the  courts  of  the  United  States.  Whether  or  not  a  cause,  com- 
menced in  a  state  court,  could  have  been  tried  at  some  term  thereof  prior  to  the 
filing  of  a  petition  for  removal ;  whether  the  parties  to  a  particular  suit,  with- 
out regard  to  their  position  as  plaintiffs  or  defendants,  can  be  so  arranged  on 
different  sides  of  the  controversy  as  to  make  a  proper  case  for  removal  upon 
the  ground  of  citizenship;  whether  there  is  in  the  suit  a  separable  controversy 
between  citizens  of  different  states  to  which  the  judicial  power  of  the  United 
States  extends,  are  often  questions  difficult  of  solution.  Bemoval  Cases,  100 
id.,  457.  We  have  held  in  numerous  cases  that  upon  the  filing  in  the  state 
court  of  a  petition  and  bond  for  removal,  the  suit  being  removable  under  the 
statute,  its  jurisdiction  ceases.  And  to  the  end  that  litigants  may  not,  in  such 
cases  be  harassed  by  doubt  as  to  which  court  has  authority  to  proceed,  the 
party  against  whom  the  removal  is  had  is  at  liberty  to  move  that  the  suit  be 
remanded;  and  the  act  of  1875,  for  the  first  time  in  the  legislation  of  congress, 
declares  that  an  order  of  the  circuit  court  remanding  a  cause  may,  in  advance 
of  the  final  judgment  or  decree  therein,  be  reviewed  by  this  court  on  writ  of 
error  or  appeal,  as  the  case  may  require  the  one  or  the  other  mode  to  be  pur- 
sued. Prior  to  that  act  the  remedy,  in  that  class  of  cases,  was  by  mandamtcs, 
to  compel  the  circuit  court  to  hear  and  determine  the  cause.  Babbitt  v.  Clark, 
103  id.,  000;  Insurance  Company  v.  Comstock,  16  Wall.,  258;  Bailroad  Com- 
pany V.  Wiswall,  23  id.,  507.  When  the  circuit  court  assumes  jurisdiction  of 
the  cause,  the  party  denying  its  authority  to  do  so  may,  after  final  decree  and 
by  a  direct  appeal  therefrom,  bring  the  case  here  for  review  upon  the  question 
of  jurisdiction,  the  amount  in  dispute  being  sufficient  for  that  purpose.  Kail- 
road  Company  v.  Koontz,  104  U.  S.,  5.  In  the  present  case  we  have  seen  that 
the  appeal  is  only  from  the  order  confirming  the  sale.  Appellants  elected  not 
to  appeal  from  the  final  decree,  although  it  necessarily  involved  every  question 
affecting  the  jurisdiction  of  the  circuit  court.  That  decree  is,  consequently,  not 
before  us  for  any  purpose  except  to  ascertain  from  an  inspection  thereof  whether 
the  sale  was  conducted  in  conformity  with  its  provisions.  In  such  cases,  upon 
an  appeal,  not  from  the  final  decree,  but  only  from  an  order  in  execution 
thereof,  the  court  will  not  examine  the  record  prior  to  such  decree  to  see 
whether  the  petition  for  removal  was  filed  in  due  time,  or  whether  it  makes  a 
case  of  federal  jurisdiction  by  reason  of  the  presence  in  the  suit  of  a  contro- 
versy between  citizens  of  different  states,  but  will  assume  that  the  final  decree, 
being  passed  by  a  court  of  general  jurisdiction,  and  not  showing  upon  its  face 
a  want  of  jurisdiction  as  to  subject  matter  or  parties,  was  within  the  power  of 
the  court  to  render.  Whether  the  order  confirming  the  sale  would  have  been 
erroneous  had  the  decree  itself  disclosed  affirmatively  a  want  of  jurisdiction, 
is  a  question  which  need  not  be  decided. 

§  2155.  Other  questions  not  reviewable  on  an  appeal  from  an  order  confirming 

a  sale. 

WhatT^e  h^ve  said  disposes  of  numerous  other  assignments  of  error,  such  as 
that  the  court  jarred  in  decreeing  that  the  property  of  the  railroad  company  be 
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gold  without  appraisement  and  without  reference,  and  not  subject  to  the  laws 
of  Illinois  and  Indiana  conferring  the  right  of  redemption  from  sales  of  mort- 
gaged real  estate;  in  ordering  the  railroad  and  other  property  to  be  sold  without 
first  ascertaining  what  claims  existed  which  were  prior  in  lien  to  the  mortgages 
foreclosed;  in  amending  the  decree  of  September,  1877,  after  the  expiration 
of  the  term  at  which  it  was  entered;  in  ordering  the  cross-bill  of  the  Farmers^ 
Loan  and  Trust  Company  to  be  taken  by  default  as  against  the  complainants 
in  the  original  bill,  after  it  appeared  that  they  had  become  bankrupts,  and 
their  property  and  rights  had  passed  to  an  assignee  in  bankruptcy,  who  was 
not  made  a  party  to  the  cause;  in  decreeing  the  personal  property  of  the  rail- 
road company  to  be  sold,  and  in  subsequently  delivering  it  to  the  purchasers, 
in  disregard  of  the  alleged  rights  of  appellants  under  the  chattel  mortgage  ex- 
ecuted to  Thomas  on  the  16th  day  of  November,  1874;  in  refusing  to  enter- 
tain appellant  Turner's  petition  to  intervene,  filed  on  the  day  of  sale;  and  in 
directing  a  foreclosure  and  sale  of  the  property  for  the  principal  and  interest 
of  the  debt,  secured  by  the  mortgage,  when,  as  is  claimed,  it  did  not  appear 
that  the  principal  had  become  due.  We  do  not  stop  to  consider  whether  these  ob- 
jections find  any  support  in  the  record,  since  it  is  sufficient  to  say  that,  if  any 
such  errors  exist,  they  necessarily  inhere,  some  in  the  final  decree  of  foreclos- 
ure and  sale,  and  others  in  the  orders  which  preceded  it.  They  cannot  be  ex- 
amined upon  an  appeal  merely  from  the  order  confirming  the  report  of  sale. 
Our  authority  extends,  as  we  have  shown,  no  farther  than  to  an  examination 
of  the  exceptions  filed  by  appellants  to  the  report  of  sale,  from  the  order  con- 
firming which  this  appeal  is  taken.  And  some  of  these  exceptions  plainly  have 
reference,  not  to  the  sale  itself,  but  to  the  final  decree  of  foreclosure ;  such,  for 
instance,  as  that  the  terms  of  sale  were  too  onerous ;  that  the  property  was 
sold  subject  to  various  claims,  the  amount  of  which  was  wholly  uncertain;  and 
that  the  court  had  no  jurisdiction  in  the  case.  The  only  exceptions  which 
properly  relate  to  the  sale  are  that  the  price  at  which  the  property  was  struck 
off  and  sold  —  $1,000,000  —  was  inadequate  and  insufficient;  and  that  the. 
property  was  not  advertised  for  a  sufficient  length  of  time.  It  is  enough  to 
say  that  the  record  discloses  no  ground  upon  which  these  exceptions  could  have 
been  siistained.  One  exception  was  to  the  effect  that  the  purchasers  at  the 
sale  constituted  a  committee,  acting  as  agents  of  bondholders  of  the  railway 
company,  and  that  the  report  of  sale  did  not  disclose  the  names  of  the  princi- 
pals for  whose  use  the  property  was  purchased,  or  the  amount  to  which  each  of 
said  parties  was  beneficially  interested.  We  are  unable. to  perceive  any- 
thing of  substance  in  this  exception.  Since  the  sale  was,  in  all  material .  re- 
spects, in  conformity  with  the  final  decree,  from  which  no  appeal  was  prayed, 
and  since  the  record  discloses  no  ground  upon  whigh  its  fairness  can  be  im- 
peached, the  court  below  properly  overruled  the  exceptions  and  confirmed  the 
sale.    The  order  appealed  from  must,  consequently,  be  affirmed. 

§  2156.  In  general. —  The  supreme  court,  on  error  to  the  circuit  court,  wiU  express  no  opin- 
ion on  a  point  not  considered  by  the  circuit  court.  BeU  v,  Bruen,  1  How.,  187. 
■  §  2157.  Though  it  is  doubtful  whether  a  general  assignment  of  errors,  istating  that  the 
judgment  is  for  the  wrong  party,  is  sufficient,  yet  where  the  findings  of  the  court  are  in  their 
nature  final,  it  seems  that  their  sufficiency  to  support  the  verdict  may  be  examined  by  the 
supreme  court.    Scholey  v,  Rew,  23  WalL,  845. 

g  8158.  Where,  from  errors  patent  in  the  record,  it  is  peibeived  that  the  judgment  is 
"wrong,  it  may  be  revised  in  the  supreme  court  on  writ  of  error  without  a  motion  in  arrest  of 
judgment  or  an  exception  taken  in  the  court  below.    Bennett  v.  Butter  worth,  11  How.^ 

676. 
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§2169,  Wh^ixacase  is  brought  .up,  from,  a  cpr^ui.t  court  ou  wril;  of  error,  sued  out  under 
flection  22  of  the  judiciary  act,  if  all  the  proceedings  are  regular  and  correct  the  judgment 
will  be  affirmed.  aJthough  there  is  no  question  presented  in  the  record  for  revision.  Taylor 
V,  Morton,*  2  Black,  481. 

%2l 60.  In  case  of  a  writ  of  error  the  rujlngs  of  the.  cour^  belcvv;  must  stand  or  fall  ac- 
cording to  their  intrinsic  propriety  as  matters  of  law.  The  appellate  court  will  consider  the 
evidence,  or  draw  the  inferences  which  a  jury  might  have  drawn,  as  the  inferior  court  has  a 
right  to  do,  on  a  motion  for  a  new  triaL  M'Lanahan  v.  Universal  Insurance  Ck>.,  1  Pet, 
188. 

§.2i6.1.  A  writ  of  error  does  not  bring  up  for  review  such  errors  as  that  a  general  demur- 
rer has  been  fijLed  .which  is  not  disposed  of ;  or  that  a  non-suit  has  been  taken  by  the  plamtiff 
in  error,  and  that  a  motioif  to  set  it  aside  has  been  overruled ;  or  that  a  case  has  been  submit- 
ted  to  the  jury  without  an  issue  being  formed ;  or  that  a  verdict  has  been  rendered  by  eleven 
instead  of  twelve  jurymen.  Such  errors  are  waived  by  going  to  trial  on  the  merits,  a^d  will 
not  be  examined  by  an  appellate  court.    Evans  v,  Gree,  11  Pet,  8o. 

§  2162.  Wh^re  the  evidence  in  a  cause  conduces  to  prove  a  |act  in  issue  before  a  jury,  after 
a  verdict  in  favor  of  either  party,  on  the  evidence,  he  has  a  right  to  demand  of  a  court  of 
error  that  they  look  to  the  evidence  only  for  the  sole  purpose  of  ascertaining  whether  it  w«9 
competent  in  law  to  authorise  thje.  jury  to  find  th<^  facts  which  make  out  the.  right  of  the 
V^fjkfy  on.  a  part  or  the  whole  of  his  case.  If,  in  its  judgment,  the  appellate  court  shall  hold 
tbat  the  evidence  was  competent,  then  they  must  found  their  judgment  on  all  such  facts  as 
were  legally  inferable  therefrom,  in  the  same  manner  and  with  the  same  legal  results  as  if 
they  had  been  found  and  definitely  set  out  in  a  special  verdict.  So,  on  the  other  hand,  the 
finding  of  the  jury,  on  the  whole  evidence  mMst,  be  taken  a^  negativing  all  facts  which  the 
party  against  whom  their  verdict  is  given  has  attempted  to  infer  from  or  establish  by  the  evi- 
dence.    Hepburn,  v.  Dubois,  12  Pet,  376. 

§  2  J  6R.  Where  it  appears  from  the  record  that  the  verdict  was  insufficient  and  that  the  only 
part  on  which  a  judgment  could  be  founded  was  released  by  th9  plaiipktiff*  the  judgmexit  .of 
the  court  below  will  be  reversed.  These  are  errors,  patent  upon  the  record,  and  are  open  to 
revision  without  any  motion  in  arrest  of  judgment,  or  exception  taken  in  the  court  below, 
]G^n^ett,t%  Butter  worth,  11  How,  676, 

§  21 64.  Although  in  this  case,  upon  a  writ  of  error  from  the  supreme  court  to  the  circuit, 
court,  the  judgment  was  reversed  for  errors  in  the  admission  f>t  evidence,  yet  as  the  record 
presented  other  poiats  which  might  again  arise,  the  cQixKt  prppeedj^  to  indicate,  its  opinion  on 
those  ppints.    Broolqs  v,  Marbury,  11  Wall.,  88. 

§  21 05.  Where  it  was  insisted  tliat  equity  had  no  jurisdiction  of  the  case,  but  it  did  not  ap- 
pear that  the  objection  was  taken  in  the  court  below,  and  the  cause  had  been  running  for^ 
thirty-six  years,  the  supreme  court  held  it  was  high  tio^  it. was , ended,  aiid. declined  to  add 
to  the  length  of  its  year9  by  looking  after  m^re  form  in  ord^r  to  aypid  substauce.    Crosby  v. 
Quchanan,  23  Wall.,  453. 

§  2166.  Though  the  bill  in  the  suit  is  indefinite,  and  certain  grounds  of  relief  were  so  little 
pressed  on  the  trial  that  they  might  have  been  considered  abandoned,,  yet  where  all  |lie  facts 
are  before  the  courts  and  future  litigation  will  thereby  be  prevented^  the  whplQ  matter  will 
be  examined  and  adjudJicated.    Brown  v.  Jackson,  7  Wheat.,  240. 

§  2.16.7.  Where  a.  case  comes  before  the  supreme  court  as  upon  a  bill  of  exceptions  taken  to 
the  opinion  of  the  court  upon  a  trial  before  a  jury  upon  matters  in  issue,  when  in  reality  no! 
trial  was  had,  and  the  case  was  put  in  such  form  by  the  agreement  of  the  parties  in  order  to 
procure  the  opinion  of  the  court  uppn  certain  questions  of  la^,  the  supreme  court  will  con- 
sider the  case,  exclusively  upon  principles  applicable  to  ita3  a  bill  of  exceptions  taken  at  afeal 
tjrial.    United  .States  v.  TiUotson,  12  Wheat..  180. 

§,  2168.  The  lack  of  an  authority  shown  by  the  record,  for  an  attorney  to  appear  and  coa? 
duct  a  suit,  is  no  ground  for  a  reversal  of  a  judgment,  even  in  case  of  anv.attorn^y  for  a. cor? 
poration.  Such  lack,  if  any,  is.cured  by.  the  st^tut^s  o|  amendm?n,ts  and  jeofails.  Osborn  t?, 
United  States  Bank,  9  Wheat,  829. 

§  2169.  Where  a  case. is  certified  to  the  supreme  court  because  of  a  division  of  opinion 
among  the  judges  of  the  circuit  .court,  the  decision  of  the  supreme  court  will  be  upoQ,  the 
question  certified  onjy,  and  not  upon  the  whole  case.  There  may  also  be  a  writ  of .  erfox 
from  the  final  judgment  of  the  court  below,  and  then  the  whole  case  will  be  before  the  opurt 
Qgler.  Lee,  2C;r.,  33, 

§  2 1 70.  On  an  appeal  to  the  supreme  court  from  the  decree  of  the  circuit  court  in  3  oa^ijgL 
which  allegations  .of  fraud  in  the  award  of  arbitrators  were  set  up  i^  the  bill  atid  denied  by 
tlie^  answer,  the  sjiprenie  coixrt  held  that  the  denials  of  the  answer  m,ust  he  tak?n  a^  true  in 
the  absence  pf  adxaU^^  tajct^  which  contradicted  tliem,  and  tliat  although  upon  the  fact9  ad- 
mitted upon  the  record  the  supreme  court  would  have  made  a  less  award,  yet  as  th^  a^ajr^ 
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was  not  so  oatni^^eoiis  as  of  itsell  ta  ooiiBtifcate.  conidasiTe  eWdenea  of  f nuud  ov>  cocrup^eiv 
it  would  not  be  disiurbed.    Burchell  v.  Marsh,  17  How.,  851. 

§  2 1 7 1.  Where  in  condemnaiioa  proceedings  in  the  district  couxt  the  colnm^flaM>Il^ra  nia46 
iinawacd<^  dama^a^  biU  without  items,  and  without  showiug  the  psinciples  on  whicH  the, 
asseasmsnt  was  made,  the^ award  was  set  aside  in  the  supreme  coujrt,  though  not  excepted itoi 
below,  and  the  matter  referred  to  comoussioners  in  the  circuit  court.    Murray  v.  Schooner> 
Charming  Betsey,  2  Cr.,  124. 

§  21 72.  On  appeal  from  the  decree  of  the  orphans'  court  of  the  District  of  CohimlMa  admits 
tiug  a  will  to  probate,  the  circuit  court  cannot  pass  upon  the  validity  of  any  of  th/e  legacies, 
mentioned  therein.    Newton  v.  Garbery*  5  Gr*  C.  C,  631. 

§2178.  Where,  the  decree  of  the  circuit  court  was. against  the  respondents,  and  one  ofi 
them  has  appealed,  the  appellant  cannot  object  in  the  supreme  court  that  the  other  respond- 
ents who  have  not  appealed  have  not  the  citizenship  requisite  to  enable  a  suit  to  be  mainr 
tained  against  them  in  a  federal  court.  The  inquiry  must  be  confined  to  the-  appellanit's 
citizenship  alone.     Shelton  v.  Tiffin,  6  How.,  184. 

§2174.  Nothing  can  be  assigned  for  error  in  the  appellate  court,  which :ConjbradiQtB>.09) 
varies  from  the  record ;  nor  can  an  appellant  be  allowed  to  assign  f  op  error  the  ruling  of  tbe- 
oourtin  respect  to  any  defense  not  set  up  by  his  plea. or  answer.  Appellate  courts  cannot-, 
atuend  the  pleadings,  nor  can  they  allow,  the  same  end  to  be.  accomplished  by. an  aasigniaeiiit) 
of  error.    Bates  v.  Ck^e,  B  Otto,  47. 

§  2175.  The  jvdgment  of  the  circuit  court  upon  an  agreed  state  of,  facts  may  be  examined 
by  the  supreme  court  upon  a  writ  of  error.  Stimpson  v.  Baltimore  &  Susquehanna  B'y  Oo.» 
9  How.,  845. 

§  2  n  6r^  On  appeal  from  the  judgment  of  the  circuit  court,  dismissing  a  bill  in  equity  eig^t 
years  after  it  wasoriginaUy  filed»  an  amended  bill  filed  on  the  day  of  the  dismissal,  witbouti 
consent  of  the  court  or  the  opposite  side,  wall  be  disregarded.    Terry  v,  McLure,  18..0tto». 
443. 

§  2177.  On  ai>  appeal  from  the  supreme  court  of  the  District  of  Golumbia.tbe  supceme 
court  will  not  notice  errors  assigned  by  the  appellee  on  account  of  which  he  was  aJWwed  an 
appeal  in  the  inferior  court  which  he  never  perfected.    Clark  v,  KiUian,  18  Otto,  760,< 

§  2 1 78.  Where  no  errors  appear  in  a  decree  of  a  consular  court,  or  in  the  proceedings  in 
which  it  was  rendered,  <  rrors  in  proceedings  and  orders  taken  subsequently,  and  for  the  pu]> . 
pose  of  carrying  out  the  decree,  cannot  be  considered  unless  specifically  appealed  from^. 
Wiegand  v,  Copeland,  7  Saw.,  447. 

§  21 79.  On  a  writ  of  error  from  the  supreme  court  to  the  circuit,  court  of  the  Dietrict  of* 
Columbia*  by  an  agreement. of  the  parties  certain  matters  of  fact  were  submitted  to  theco3Utirt» 
which  were  properly  cognizable  by  a  jury,  but  the  court  under  the  peculiar  circumstances  di 
the  case  passed  upon  them,  insisting,  however,  that  counsel  could  not  by  such  an  agreement 
impose  such  a  duty  on  the  supreme  court,  and  that  the  case  should  furnish  no  piH)C^d9nt, . 
Shankland  v*  Corporatioa  of  Washington,.  5  Pet.,  897. 

§  2180.  Though  the  matter  of , the  appointment  and  discharge  of  receivers. iivai  suit  110^  equity*, 
to  foreclose  a  mortgage  is  generally  within  the  discretion  of  the  trial  court*  yet  where,  thev> 
amount  has  been  fixed  by  decree  of  the  supreme  court,  and  its  mandate  to  such^tHal  co«irt»  it> 
is  error  to  refuse  an  offer  of  the  raortgagor.to  pay  the  debt. if  the  rei^eiver.sh^ll  be  discharge  j 
and  the  property  returned  to  him,  and  such  error,  though  the  order  refueing  such  ojSter  is  no^  j 
appealable,  may  be  corrected  by  the  supreme  court  on  appeal  from  a  final  decree  in  the  case ; 
and  if  it  appears  that  there  are  trifling  disputed  debts  owing  to  other  parties  to  the  action,  t\k&< 
cougt  will  discharge  the  receiver  oa  the  mortgagor's  giving  adequate  security  for  the  p^ym^t*, 
of  such  debts  when  established.    Milwaukee.  &.  Minnesota  H'y<  Co.  v.  Soutter,  2  WaU. ,  .520. 

§2181^  Aft^.the  amount  of:  a  mortgage  debt  has  been  definitely. a^certaiw^d^  by. the  d^Qriie 
and  mandate  of.  the  supreme  courts  it  is  error  for  the  circuit  court  to  refuse  a^  ofi|<»r  (^<  tb^ . 
mortgagor  to  pay  the  amount  due  on  the  discharge  of  the  receiver,  and  though  thstordeff.rer . 
fusing  such  offer  is.  not  appealable,  yet  it  may.  be  reviewed  on  appeal  from  a^fijgiM  decree  t%i 
the  same  case.    Ibid,  « 

§  2182.  The  legislature  of  .Connecticut,  haying  the  powers  of  theiEngl'ah  court  of  cham 
eery  over  devises  to  charitable  uses,  on  petition  of  the  trustees  of  the  prop<erty  deyi^^  shoi^r 
ing  that,  tliough  by  the  terms  of  the  devise  the  property  was  nt^t:  to  be  sQiLd*  yet  owijn^- 1^> 
lapse  of  time  and  change  of  conditions  it  was  prudent  aiiMi,  benefiei«il  to. the  chwrity  to  sell  the^ 
land,  the  legislature,  directed  the  lands  to  be  sold  and  the  proceeds  securely  invested.;    ff^Uff 
that  the  supreme  court  would  not. revise  the  action  of  the  legislAture^  and  tha,t  .the  judgments 
of  the  circuit  court  in  an  auction  of  ejectment,  which  was  entered  on  a-  verdict  directed ifpi^^ 
the  defendant  by  the  court,  must  be  affirmed.    Stanley  v,  Colt,  5  Wall.,  169» 

§  2183.  Where  the  circuit  court  failed  to  give  an  interpretation  to  a. written  i«^9trumdi%tir. 
which  in  the  opinion  of  the  supreme  court  it  should  have  given,  and  when  it  appear  tbait  tte^ 
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interpretation  of  such  contract  will  become  an  Important  element  in  a  new  trial,  the  supreme 
court  will  proceed  to  give  such  interpretation.    Ward  v.  United  States,  14  Wall.,  39. 

§  8 1 84.  In  a  suit  to  foreclose  a  railroad  mortgage,  the  supreme  court  held,  on  appeal  from 
the  order  confirming  the  sale,  that  the  exceptions  to  the  report  of  sale  made  by  parties  who 
had  agreed  to  exchange  their  bonds  in  the  old  company  for  stock  in  a  new  one  would  not  be 
considered  because  they  were  protected  by  the  decree.  Neither  will  the  court  consider  ex- 
ceptions of  a  bondholder  thereto  who  refuses  to  exchange  his  bonds  for  such  stock,  and 
whom  the  decree  orders  to  be  paid  the  full  value  thereof  by  such  new  company.  Crawshay 
V.  Soutter,  6  Wall.,  740. 

§2185.  On  qnestions  of  law. —  Where  a  record,  the  existence  of  which  is  put  in  issue  by 
the  plea  nvl  tiel  record^  is  the  record  of  the  court  in  which  the  suit  is  pending,  the  decision  of 
the  court  on  such  plea  is  a  decision  on  a  matter  of  law  and  is  reviewable  by  the  supreme 
court.    Basset  v.  United  States,  9  Wall.,  40. 

§  2186.  No  question  of  law,  except  one  arising  upon  the  process,  pleading,  or  judgment  in 
the  case,  can  be  examined  by  the  circuit  court  on  a  writ  of  error  to  the  district  court  in  an 
action  at  law,  unless  the  facts  are  found  by  a  jury  by  a  general  or  a  special  verdict,  or  are 
admitted  by  the  parties  upon  a  case  stated,  in  the  nature  of  a  special  verdict  stating  the  facts 
and  referring  the  questions  of  law  to  the  court.  The  finding  of  issues  of  fact  upon  the  evi- 
dence is  altogether  unknown  to  a  common  law  court,  and  cannot  be  recognized  as  a  judicial 
act,  unless  by  virtue  of  some  statute  authorizing  it    Blair  v,  Allen,  8  Dill.,  108. 

§  2187.  On  qaestions  of  fact. —  The  verdict  of  a  jury  upon  a  question  of  fact  in  the  court 
below  is  conclusive  upon  the  supreme  court  in  error.  Miles  t;.  United  States,  13  Otto,  813 ; 
Fowler  v.  Rathbones,  12  Wall.,  119. 

§  2188.  In  case  of  a  writ  of  error  from  the  supreme  to  a  circuit  court,  the  appellate  court 
has  no  concern  with  matters  of  fact,  or  whether  the  finding  of  the  jury  accords  with  the 
weight  of  evidence.  Such  matters  should  be  corrected  in  the  court  below  on  a  motion  for  a 
new  trial.    Zeller  v,  Eckert,  4  How.,  298. 

§  21 89.  The  supreme  court  will  not,  on  writs  of  error,  revise  or  give  judgment  as  to  the 
facts,  but  takes  them  as  found  by  the  court  below,  and  as  they  are  exhibited  by  the  record. 
United  States  v.  King,  7  How.,  865. 

§  2 1 90.  The  supreme  court  on  a  writ  of  error  to  a  circuit  court  has  nothing  to  do  with  the 
question  whether  the  findings  of  the  jury  were  sustained  by  evidence  or  not.  Gregg  v.  Moss, 
14  WalL,  569. 

§  2191.  Appeals  from  the  district  to  the  circuit  court  in  admiralty  on  questions  of  fact  or 
of  discretion  will  be  discouraged,  and  the  decree  will  not  be  modified  in  such  cases  unless 
where  reason  and  sound  policy  require  it  Hill  v.  Schooner  Emma  Peterson,  8  Penn.  L.  X 
Rep.,  508;  S.  C,  6  Penn.  L.  J.,  81. 

§  2192.  A  writ  of  error  brings  to  the  supreme  court  nothing  but  questions  of  law.  Parka 
V.  Turner,  12  How.,  48. 

§  2193.  It  is  well  settled  that,  at  common  law,  and  according  to  the  practice  in  the  federal 
courts,  no  question  of  fact  can  be  reexamined  on  writ  of  error.  It  may  be  necessary,  to  en- 
able the  court  to  see  the  principle  of  law,  to  embody  the  facts  to  some  extent  in  the  bill  of 
exceptions,  but  it  is  always  the  decisions  of  law  that  are  subject  to  review,  and  not  the  de- 
termination of  any  question  of  fact.  (Burr  v,  Des  Moines  Nav.  Co.,  1  Wall.,  102,  cited.)  Rud- 
dick  V.  Billings,*  Woolw.,  880. 

§  2194.  The  decision  of  the  district  court  that  a  party  is  not,  as  a  matter  of  fact,  entitled 
to  a  share  as  an  informer  is  not  reviewable  on  writ  of  error.  United  States  v.  Sixty  and  Five* 
eighths  Carats  Brilliants,*  10  Blatch.,  221.  • 

§  2195.  A  writ  of  error  brings  up  only  questions  of  law.    Ibid. 

§  2196.  In  an  action  against  a  railroad  company  to  recover  the  value  of  baggage  lost,  If  no 
error  of  law  appears  on  the  record,  the  supreme  court  cannot  revere  the  judgment  simply 
because,  upon  the  examination  of  the  evidence,  it  might  be  of  the  opinion  that  the  jury  should 
have  returned  a  verdict  for  a  less  amount.  The  remedy  in  such  a  case,  if  the  jury  acted 
under  gross  mistake  of  fact,  or  were  improperly  prejudiced,  was  by  motion  in  the  trial  court 
for  a  new  trial ;  and  such  court  having  overruled  the  motion,  its  action  will  not  be  considered 
by  the  supreme  court.  The  supreme  court  is  restricted  in  such  cases  to  the  consideration  of 
errors  appearing  upon  the  record,  and  cannot  examine  the  facts  which  have  been  tried  by  a 
jury  under  proper  instructions.    Railroad  Company  v.  Fraloff,  10  Otto,  81. 

§  2197.  Presnmptions. —  Where  there  were  two  issues  in  a  case,  and  the  record  shows  that 
the  jury  were  sworn  to  try  the  **  issue,''  and  that  they  found  the  **  issue  "  for  the  defendant 
in  error,  and  it  neither  appears  that  the  verdict  below  was  objected  to  on  these  grounds,  nor 
to  what  point  the  evidence  was  directed,  it  will  be  presumed  that  all  the  issues  were  tried 
which  were  presented,  or  which  the  parties  desired  to  dispose  of.  Brooklyn  v.  Insurance  Co., 
9  Otto,  870. 
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§  2198.  The  supreme  court  is  bound  to  presume  everything  in  favor  of  the  correctness  of 
the  decision  of  the  court  below  until  the  contrary  appears.  So  where  letters  conceded  to  be 
in  the  defendant's  handwriting  were  admitted  on  the  trial  and  have  been  lost,  and  the  bill 
of  exceptions  contains  no  copy,  it  must  be  presumed  that  they  were  relevant  to  the  matter 
in  controversy,  and  competent  and  legitimate  evidence  to  prove  the  contract  sued  on. 
Carroll  v\  Peake,  1  Pet.,  22. 

§  2199.  Errors  rendered  immaterial.— Alleged  errors  rendered  immaterial  by  the  view  of 
the  case  taken  by  the  appellate  court  will  not  be  considered.    Ryan  v.  Carter,  8  Otto,  85. 

§  2200.  Where  various  exceptions  are  taken,  if,  in  the  progress  of  a  cause,  the  matter  of 
any  of  them  becomes  wholly  immaterial  to  the  merits  as  they  are  finally  made  out  at  the 
judgment,  they  are  no  longer  assignable  for  error,  no  matter  how  they  may  have  been  de- 
cided in  the  court  below.  A  matter  producing  no  injury  to  a  party  is  not  assignable  for 
error.    Greenleaf  v.  Birth,  5  Pet,  135. 

g  2201.  Waiver. —  The  overruling  of  a  demurrer  cannot  be  assigned  for  error  where  the 
party  demurring  has  withdrawn  his  demurrer  and  gone  to  issue  on  the  pleadings,  for,  by  so 
doing,  he  has  waived  the  error.    United  States  v,  Bo^,  5  How.,  51. 

§  2202.  The  decision  of  the  court  on  a  plea  in  abatement,  where  the  plea  is  not  sustained 
imd  the  party  pleads  over  to  the  merits,  is  not  reviewable  by  the  supreme  court  on  a  writ  of 
error.    (Per  Catron,  J.)   Scott  v.  Sandford,  19  How.,  518. 

§  2203.  An  erroneous  decision  of  the  court  below  in  overruling  a  demurrer  will  not  be  re- 
viewed by  the  appellate  court  on  a  writ  of  error.  By  pleading  over  the  error  is  waived^ 
Coit  V.  Waples,*  1  Minn.,  140;  Becker  v.  Sandusky  City  Bank,*  1  Minn.,  816. 

g  2204.  Where  leave  was  given  to  the  complainant  to  file  a  replication  to  the  answer,  but 
the  record  does  not  show  it  to  have  been  filed,  but  the  parties  proceeded  to  a  hearing  as  if  it 
had  been  done,  and  submitted  the  case  as  though  a  formal  issue  had  been  perfected,  the  ob- 
jection that  the  parties  were  not  at  issue  at  the  time  of  the  hearing  will  not  be  considered. 
National  Bank  v.  Insurance  Company,  14  Otto.  77. 

§2205.  Bill  of  review. —  On  an  appeal  to  the  supreme  court  from  a  decree  sustaining  a 
demurrer  to  a  bill  of  review,  and  leaving  the  original  decree  in  full  force,  the  only  questions 
open  for  examination  are  such  as  were  open  on  the  bill  of  review,  viz.,  such  as  arose  upon 
the  pleadings,  proceedings  and  decree,  without  reference  to  the  evidence.  The  decision  of  the 
court  upon  the  issues  of  fact,  so  far  as  they  depend  on  the  proofs,  is  conclusive  on  a  bill 
for  review,  and  the  insertion  of  evidence  in  the  bill  is  therefore  erroneous.  Buffington  v. 
Harvey,  5  Otto,  99. 

§  2206.  Patents. —  On  an  appeal  from  the  circuit  court  in  a  patent  case  the  supreme  court 
must  decide  the  matter  by  the  testimony  in  the  record.  O'Reilly  v.  Morse,  15  How., 
110. 

§  2207.  Party  not  appealing. —  Where  the  district  coui-t  has  by  decree  confirmed  the  valid- 
ity of  a  Mexican  grant,  and  the  claimant  has  appealed  for  the  reason  that  a  less  quantity  has 
been  given  him  by  the  decree  than  he  was  entitled  to  under  the  grant,  but  the  United  States 
has  not  appealed,  the  question  of  the  validity  of  the  gvant  is  not  before  the  supreme  court, 
but  it  can  only  consider  the  question  whether,  under  the  grant,  the  proper  amount  was  con- 
firmed to  the  claimant  by  the  district  court.    Malarin  v.  United  States,  1  Wall.,  287. 

§  2208.  Error  must  be  prejudieiai. —  Where  the  case  of  a  plaintiff  appears  to  be  inherently 
bad,  and  contains  an  incurable  and  fatal  defect,  the  supreme  court  will  not  reverse  the  judg- 
ment against  him,  and  will  not  consider  errors  alleged  to  have  been  committed  against  him. 
In  such  a  case  the  supreme  cotirt  will  give  due  effect  to  the  defect  though  not  noticed  by  the 
c#irt  below.     Barth  v.  Clise,  12  Wall.,  403. 

§  2209.  The  supreme  court  upon  a  writ  of  error  to  the  circuit  court  will  not  consider  the 
rulings  of  the  circuit  court  as  to  the  effect  of  a  mortgage  upon  the  plaintiff's  title,  when  it 
finds  that  the  plaintiff  had  no  title  from  which  a  jury  could  have  found  a  verdict  in  the  plaint- 
iff's favor.  Such  rulings,  though  erroneous,  could  have  no  injurious  effect  on  the  plaintiff. 
Deery  v.  Cray,  10  WaU.,  272. 

§  2210.  A  party  in  whose  favor  error  was  committed  in  the  lower  court  will  not  be  heard 
to  complain  thereof  in  the  appellate  court.  Wiggins  t;.  Burkham,  10  Wall.,  183;  Thomas  v. 
Lawson,  21  How.,  348. 

g  221 1.  Default. —  Where  a  decree  in  equity  is  rendered  against  the  defendants  upon  de- 
fault for  want  of  an  answer,  the  only  question  which  the  supreme  court  can  consider  on 
appeal  is  whether  the  decree  is  supported  by  the  allegations  of  the  complaint,  and  if  it  is, 
the  decree  must  be  affirmed.     Masterson  v.  Howard,  18  Wall.,  103. 

§  2212.  In  the  case  of  a  judgment  by  default  the  supreme  court  of  the  United  States  has 
no  power,  on  a  writ  of  error  to  the  supreme  court  of  a  territoiy,  to  re-examine  the  action  of 
the  inferior  territorial  court  in  refusing  to  set  it  aside.    McAllister  v,  Kuhn,  5  Otto.  90. 

§  2213.  The  action  of  .the  district  court  of  northern  California  in  refusing  to  open  a  de- 

11Q5 


§§2214^2228.  APPEAUa  AND  WRITS  OF  IStROR. 

fault  in  a  lamd  casei  is  not  Etabject  to  reyisioQ  in  the  d!]qpr0me  court.    United  States  v.  Esta* 
diUo,  1  Wall.,  716. 

§2214.  Upon  a  writ  of  error  from  the  Bupreme  oonrt  of  the  United  States  to  the  suprome 
court  of  a  territory  to  reverse  a  judgment  by  default,  such  defects  in  the  declaration  or  com- 
plaint as  could  have  been  taken  advantage  of  before  judgment  by  general  demurrer  may  be 
brought  under  review.  If  the  judgment  could  have  been  arrested  on  motion,  it  seems  that 
it  may  be  revereed  for  the  same  reason  upon  error.     McAllister  t?.  Kuhn,  5  Otto,  99. 

§  2215.  Defects  cared  by  verdict. —  The  omission  of  the  court  below  to  enter  formal  judg^ 
ment  on  one  of  two  pleas  which  was  demurred  to,  and  on  which  issue  was  not  joined,  is  a 
mere  formal  imperfection  cured  by  the  statute  of  jeofails,  and  is  not  assignable  for  error. 
Morsell  v.  Hall,  13  How.,  215. 

g  22  l<i.  In  an  action  of  ejectment  the  jury  found  the  issue  on  only  one  of  two  demises^ 
but  the  supreme  court  held  that  as  the  demises  laid  in  the  declaration  were  fictitious,  the 
feet  was  a  mere  defect  in  form  and  was  cured  by  the  statute  of  jeofails.    Van  Nw  « 
of  United  States,  13  Pet.,  32. 

§  22 1 7.  Where  a  case  is  brought  to  the  supreme  court  on  a  writ  of  error,  the  whole  record 
is  open  to  the  consideration  of  the  court,  and  if  judgment  bekyw  was  in  favor  of  the  defend- 
ant he  may  avail  himself  of  all  errors  in  the  dociiMatJew  not  cured  by  the  verdict.  United 
States  V.  Smith,  11  Wheat,  173. 

%  2218.  Cousent  decree. — Where  the  decree  is  rendered  in  the  court  b^ow  by  consent,  no 
errors  will  be  considered  by  the  supreme  court  which  were  in  law  waived  by  the  consent; 
and  when  it  appears  that  the  only  error  complained  of  is  one  of  this  class,-  the  decree  of  the 
court  below  must  be  affirmed.  And  this  is  true,  though  the  record  shows  that  the  court  de- 
cided the  point  of  law  the  other  way,  and  allowed  the  decree  to  be  taken  pro  forma,  so  that 
the  cladmant  should  have  the  right  to  appeal.     United  States  v.  Babbit,  14  Otto,  768. 

§  22  in.  Where  the  record  on  appeal  from  the  circuit  court  to  the  supreme  court  shows  that 
the  solicitor  of  the  appellant  consented  to  the  decree  appealed  from,  such  recital  is  binding 
on  the  supreme  court  so  far  only  as  it  is  a  question  of  fact,  and  evidence  to  the  contrary  is 
inadmissible ;  but  the  (|uestion  whether  in  any  case  such  a  decree  could  be  rendered  may  be 
considered.    Pacific  Railroad  t?.  Ketchum,  11  Otto,  205. 

§  2220.  An  order  made  in  the  court  below  by  consent  of  the  appellants  caimot  be  assigned 
for  error  by  them,  even  though  others  who  have  not  appealed  might  have  a  right  to  com- 
plain.   Water-works  Ck>mpany  v.  Barrett,  IB  Otto,  617. 

§2221.  The  record. —  Though  the  supreme  court  on  appeal  in  an  equity  case  finds  the  record 
in  such  a  confused  and  defective  conditidn  that  it  might  remand  the  case  for  correction,  yet 
where  the  case  has  been  fully  argued  on  its  merits,  and  enough  appears  from  the  record  to  enable 
the  court  to  dispose  of  the  controversy  between  the  parties,  it  will  be  retained  and  disposed  of. 
May  v.  Le  Claire,  11  Wall.,  227. 

§  2222.  If  the  record  in  case  of  a  writ  of  error  from  the  supreme  to  a  circuit  court  is  in- 
dumber^  with  irrelevant  r  nd  redundant  matter,  only  that  part  which  regularly  presents  the 
tiHe  points  of  controversy  will  be  considered.    McMicken  v,  Webb,  6  How.,  293. 

g  222. S.  In  axipeals  from  the  dilstrict  to  the  circuit  courts,  where  irregularities  appear  from 
the  record,  the  circuit  court  will  decide  from  the  case  presented  by  the  recq^,  disregarding 
parol  admiKBious  of  the  parties.    United' States  v.  Preston,  4  Wash.,  448. 

§  2224.  The  supreme  court  will  not  reverse  a  judgment  because  of  an  error  in  the  ooiDpnta- 
tion  of  interest,  where  the  note  is  not  made  patt  of  the  record,  and  where,  by  the  law  of  the 
state,  such  eriror  might  be  corrected  at  any  time  within  three  years  after  the  rendition  of  the 
judgment.    Smith  v,  Clapp,  15  Pet.,  129.  4 

§  2225.  When  the  record  of  the  circuit  court  does  not  contain  a  judgment  of  peremptory 
non-suit  against  the  will  of  the  plaintiff,  but  the  bill  of  exceptions' states  that  one  was -so  ren- 
dered, the  supreme  court  cannot  reverse  the  judgment,  but  will  give  the  plaintiff  leave  to  apply 
for  a  isertiorari  to  correct  the  record,  or  will  allow  him  to  dismiss  his  writ  of  error  and  proceed 
anew.     Elmore  v.  Grymes,  1  Pet.,  471. 

g'2226.  The  action  of  the  circuit  court  in  setting  aside  a  nonsuit  more  than  two  years  after 
it  Ivas'itendered  cannot  be  reviewed  by  the  supreme  court  on  a  writ  of  error,  where  the  record 
shows  no  error,  and  no  bill  of  exceptions  was  taken,  although  the  counsel  for  the  plaintiff  in 
error  was  present  when  the  order  was  made.    Loring  v.  Frue,  14  Otto,  224. 

§  2227.  The  refusal  of  the  circuit  court  to  allow  an  amendment  to  a  bill  in  equity,  after  an 
order  sustaining  a  demurrer,  will  not  be  reviewed  by  the  supreme  court  where  the  amendment 
proposed  is  not  set  out,  for  there  is,  in  such  case,  no  proof  of  an  abuse  of  discretion.  National 
Bank  V.  Carpeiit6r,  11  Otto,  668. 

§  2228.  Where,  after  a  decree,  an  action  in  the  nature  of  a  bill  of  review  -was  instituted, 
and  aft^r  an  answer  thereto  was  filed,  the  Original  decree  was  appealed  from,  and  the  record 
contaiUs  no  account  of  any  further  proceedings  under  such  bill,  neither  the  bill  nor  the  facts 
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set  ap  In  the  iitisw^r  can  be  conkid^r^  dn'  the  a|>peal,  for'  the  r^asbn'  that  there  appears  no 
action  of  the  court  bfelo'w  thereon.    O'Hara  v.  MabConnell.  8  Otto,  165. 

§  2229.  "Where  motions  "were  made  and  6verruled  for  a  new  trial  aiid  In  arrest  of  judginent 
in  the  court  below,  and  the  facts  and  circumstances  upon  which  the  determination  was  made 
are  not  fully  disclosed  by  the  record,  the  supreme  court  will  neither  overrule  nor  canvass  the 
decision  of  the  inferior  court.    Lefitensdorf er  v.  Webb,  20'Hofw.,  181. 

§  223^0.  Where  it  is  asserted  that  a  suit  was  brought  in  the  United  States  courts  by  a  stock- 
holder who  could  maintain  the  suit,  by  contrivance  witli  the  directors  who  could  not  do  so,  but 
the  record  shows  no  proof  of  that  fact,  it  will  not  be  considered  by  the  supreme  court.  N6t 
appearing  from  the  recbrd,  it  will  not  be  presumed.    Dodge  v. ' Woolsey,*  18  How.,  846. 

^2231.  Qae.stion  of  Jtirisdifetion.— Where  the  isnpteme  COurtrevferses  the  judgment  of  the 
circuit  court  on  the  ground  that  it  had  no  jurisdiction,  it  still  has  the  right,  and  it  is  its  duty, 
to  examine  the  whole  record  and  pass  upon  the  'merits ;  and  if  it  Appears  that  the  circuit  court 
committed  an  error  in  deciding  that  it  had  jurisdiction  upon  the  facts  in  the  case,  it  is  the 
duty  of  the  supreme  court  to  correct  the  ettror ;  Itnd  this  could  not  be  done  by  merely  dismiss- 
ing the  case  for  want  of  jurisdiction,  for  this  would  leave  the  erroneous  judgment  in  full 
force,  and  leave  the  injured  party  without  a  remedy.  Scdtt  v,  Sandi^ord,  19  How.,  427.  See 
§  2153. 

§  2232.  In  case  of  an  appeal  to  the  suprethe  court  ftom  the  circuit  (iourt  it  is  not  necessary 
to  inquire  when  the  circuit  court  first  acquired  jurisdiction  of  the  suit.  It  is  sufficient  if  it 
had  jurisdiction  at  the' time  the  decree  appealed  from  was  rendered.  Pacific  Railroad  t^. 
Ketchum,  11  Otto,  298. 

§  2233.  Where,  on  appeal  from*  the  decree  of  the  circuit  court  dismis^ng' a  bill  for  want  of 
jurisdiction,  the  decree  is  reversed,  the  merits  of  the  suit  will  not  be  discussed,  even  though 
'  all  'the  facts  are  before  the  supreme  court,  but  the  cause  will  be  remanded.    M'Donald  v. 
Smalley,  IPet,  6^1, 

§  2234.  Whether  the  decision  of  the  circuit  court  on  a  plea  to  the  jurisdiction  be  againbt 
the  plaintiif  or  against  the  defendant,  the  losing  party  may  have  any  alleged  error  of  law  In 
ruling  on  such  plea  examined  by  the  supreme  court,  where  the  matter  In  controversy  exceeds 
$2,000.  If  the  decision  be  against  the  plkihtiff,  and  his  suit  is  dismissed  for  want  of  jurisdic- 
tion, the  judgment  is  technically  final,  and  he  may  at  once  sue  out  his  writ  of  error.  If  the 
decision  be  against  the  defendant,  though  he  must  ans^rer  over  and  wait  for  a  final  judgment 
in  the  case,  he  may  then  have  his  writ  of  error,  and  upon  it  obtain  the  judgment  of  the 
supreme  court  on  any  question  of  law  apparent  oU  the  record,  touching  the  jurisdiction.  The 
fact  that  he  pleaded  over  to  the  merits,  under  compulsion,  can  have  no  effect  on  his  right  ta 
object  to  the  jurisdiction.    (Per  Curtis,  J.)    Scott  r.  Sandford,  19  How.,  566. 

§  2235.  Suits  in  eqnity.— In  a  suit  in  equity,  in  which  the  question  of  heirship  was  te- 
ferred  to  a  jury,  although  such  verdict  is  not  binding  on  the  supreme  court  on  appeal,  yist 
where  the  circuit  court  accepted  such  verdict,  and  decreed  accordingly,  and  no  objection  was- 
taken  during  the  progress  of  the  trial,  Or  to  the  action  of  the  oottrt  On  the  verdict  after  It 
was  rendered,  and  it  does  not  appear  what  evidence,  or  what  kind  of  evidence,  was  presented 
to  the  jury,  the  supreme  court  will  go  behind  such  verdict  in  its  examination  of  the  case. 
Prout  V.  Roby,  ^5  Wall. ,  475. 

§  22916.  Where  an  equity  court  submits  certain  (^uefstidns  to' a  jury,  the  lirerdifct  is  not'  Re- 
garded by  the  appellate  court  as  conclusive ;  but  in  such  case  the  evidence  may  be  reviewed 
upon  the  argument  in  the  appellate  coUrt,  and  if  the  verdict  is  correct  in  material  polikts  the 
decree  will  be  affirmed.    Garsed  v.  Beall,  2  Otto,  695. 

g  2237.  Complainants  in  a  bill  in  equity  may,  on  appeal  to  the  supreme  court,  set  tip  a 
ground  for  relief  not  suggested  in  the  court  l>el6w,  if  such  r^li^f  may  be  gtatrted  Under  the 
general  prayer  of  the  complaint.    Watts  v.  Waddle,  6  Pet.,  402. 

§  2238.  In  a  suit  in  equity  the  complainaUt  prayed  in  the  alternative  the  bancellation  of  a 
deed,  the.  specific  performance  of  a  contract,  or  that  certain  moneys  be  refunded.  On  a  hear* 
ing  the  circuit  court  deniM  the  fitst  ttvo  prayers  and  decided  that  as  to  the  latter  it  cduld  n6t 
make  a  decree,  as  ail  parties  were  not  before  the  court.  Other  necessary  palrties  coming  in, 
a  decree  was  made  dismissing  the  bill.  J9e/d,  that  the  formei'  was  not  a*  finia.1'  decree  w'tthhi 
the  meaning  of  the  statutes  allowing  an  appeal  to  the  supreme  cburt,  and  that  an  appekl 
from  the  latter  case  brought  the  whole  matter  up  for  review,  the  prayers  for  cancellation  and 
for  specific  performance,  as  well  as  the  prayers  for  the  refunding  of  the  moneys.  Crosby  t;. 
Buchanan,  28  Wall.,  452. 

§2239.  Special  verdict  —  It'indini?  of 'facts.— Where  a  special  verdict  is  rendered  in  the 
court  below,  the  appellate  court  Can  only  decide  the  law  on  the  tacts  stated.  The  jury,  in 
such  a  case,  instead  of  making  a  general  conclusion,  have  expressed  their 'doubts  as  to  points 
of  law,  and  the  court  has  nothing  to  do  but  to  decide  the  law  upon  these 'points.  Peterson  v. 
United  States,  2  Wash.,  39. 
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^  2240-2252.  APPEALS  AND  WRITS  OF  EBBOR. 


§  2240.  The  supreme  court  will  not  notice  the  assignment  that  the  court  did  not  find  the 
distinct  facts  requested  by  the  plaintiff  in  error ;  as  the  lower  court  declined  to  find  the  facts, 
the  supreme  court  assumes  they  were  not  established  by  the  evidence.    Clark  v.  Fredericks,* 

15  Otto,  4. 

§  2241.  Where*  in  a  town  site  case,  the  decision  of  the  probate  court  of  Utah  was  appealed 
to  the  territorial  district  court,  which  latter  court  made  a  finding  of  facts  and  rendered  judg- 
ment, and  the  case  wal^  appealed  to  the  supreme  court  of  the  territory,  and  was  heard  and  de- 
cided upon  the  findings  of  the  district  court,  and  its  judgment  affirmed,  it  was  held,  on  appeal 
to  the  supreme  court  of  the  United  States,  that  the  supreme  court  of  Utah  had  in  effect  adopted 
the  findings  of  the  district  courts  a8  its  own,  and  that  the  case  would  be  heard  in  the  supreme 
court  of  the  United  States  on  such  findings.  Stringfellow  v.  Cain,  9  Otto,  612;  Cannon  v, 
Pratt,  id.,  (521. 

§  2242.  On  a  writ  of  error  to  the  circuit  court,  in  an  action  where  there  was  no  general 
verdict,  and  no  special  verdict  in  a  form  known  to  the  common  law,  and  no  waiver  of  a  jury 
or  finding  of  facts  as  required  by  law,  the  supreme  court,  on  the  filing  of  a  written  stipula-* 
tion  presenting  the  facts,  reviewed  the  case,  reversed  the  judgment  against  the  plaintiff,  and 
directed  an  entry  of  judgment  against  the  defendant.    Geekie  v.  Kirby  Carpenter  Company, 

16  Otto,  383. 

§  2243.  The  findings  of  the  court  below,  in  the  nature  of  a  special  verdict,  which  depend 
upon  the  construction  of  public  acts,  diplomatic  dispatches  and  treaty  stipulations,  are  conclu- 
sions of  law  rather  than  of  fact,  and  as  such  may  be  reviewed  by  the  supreme  court  on  ap- 
peal.    Meade  v.  United  States,  9  Wall.,  721. 

§  2244.  On  the  evidence. —  A  deed  was  offered  in  evidence,  and,  on  objection  to  its  execu- 
tion, was  rejected.  It  was  subsequently  offered  in  evidence,  with  further  proofs  of  its  execu- 
tion, and  admitted  without  objection.  Heldf  that  it  must  be  presumed,  if  the  additional  proofs 
are  not  set  forth  in  the  record,  they  were  sufficient  to  prove  the  execution  of  the  deed,  not 
only  because  not  objected  to,  but  because  the  other  party  introduced  evidence  to  show  it  was 
fraudulent  and  void,  which  evidence  would  otherwise  become  immaterial ;  that  although  the 
first  rejection  of  the  deed  may  have  been  wrong,  yet  if  it  was  offered  for  the  same  purpose 
the  second  time,  its  subsequent  admission  cured  the  error.  But  in  this  cas^  as  the  cause 
must  have  been  sent  back  for  another  reason,  the  court  deemed  it  advisable  to  pass  upon  the 
sufficiency  of  the  acknowledgment  of  the  deed.     Hinde  v.  Long  worth,  11  Wheat.,  206. 

§  2245.  The  pertinency  of  an  answer  which  could  not  have  affected  the  verdict  in  the  court 
below  will  not  be  considered  by  the  supreme  court.     Rogers  v.  The  Marshal,  1  Wall.,  654. 

§  2246.  Where  no  exception  was  taken  in  the  court  below  to  the  competency  or  sufficiency 
of  the  evidence,  either  generally  or  for  any  particular  purpose,  it  will  not  be  considered  by 
the  supreme  court,  though  presented  in  full  in  the  bill  of  exceptions.  Pennock  v.  Dialogue, 
2  Pet,  15. 

§  2247.  On  a  writ  of  en'or  to  tlie  circuit  court,  the  supreme  court  cannot  presume,  in  sup- 
port of  the  verdict,  that  a  defect  in  the  declaration  in  the  action  was  cured  by  the  admission 
of  proper  evidence,  where  it  expressly  appears  in  the  record  that  no  such  proof  was  offered. 
Washington  v,  Ogden,  1  Black,  456. 

§  2248.  Where  no  objection  was  made  in  the  superior  court  of  the  territory  of  Florida  to 
the  authenticity  of  title  papers  relied  on  to  suppoit  a  grant,  and  they  were  introduced  without 
objection,  the  supreme  court  on  appeal  will  not  inquire  into  their  authenticity,  especially  as 
the  grant  was  Spanish,  and  the  paper  in  question  was  passed  upon  by  a  Spanish  tribunal  in 
making  the  grant.     United  States  v.  Delespine,  15  Pet,  330. 

§  2249.  Mutters  of  practice.—  Oenerally  speaking,  matters  of  practice  in  inferior  courts  do 
not  constitute  subjects  upon  which  error  can  be  assigned  in  the  appellate  court.  Parsons  t\ 
Bedford,*  3  Pet,  433. 

g  2250.  The  act  of  May  26,  1824,  conforming  the  practice  in  the  federal  courts  sitting  in 
Louisiana  to  the  modes  of  procedure  in  the  state  courts,  as  regulated  by  state  laws,  makes  it 
obligatory  upon  the  federal  courts  to  follow  the  state  practice,  unless  they  have  adopted  rules 
modifying  or  suspending  the  operation  of  the  state  practice.  But  where  the  error  complained 
of  was  the  refusal  of  the  court  to  take  down  the  evidence  in  a  jury  trial,  but  no  bill  of  excep- 
tions was  taken,  and  no  point  of  law  brought  up  for  review,  it  was  held  that  the  supreme 
coui-t  could  not  revise  the  judgment.  It  was  not  the  intention  of  congress,  by  the  act  of 
1824,  to  alter  the  appellate  jurisdiction  of  the  supreme  court,  and  to  confer  on  it  the  power  of 
granting  a  new  trial  by  a  re-examination  of  the  facts  tried  by  a  jury.    Ibid, 

§  2251.  The  judgment  of  the  supreme  court  of  a  territory  on  the  effect  of  the  territorial 
code  of  procedure  will  not  be  reversed  by  the  supreme  court  of  the  United  States  on  a  writ  of 
error.    Langford  v.  Montieth,  12  Otto,  148. 

§  2l52.  Where  the  question  arising  in  the  territorial  court  was  whether  an  action  on  a 
replevin  bond  given  to  a  sheriff  should  have  been  brought  by  the  sheriff  or  by  the  i>arty  for 

1168 


WHAT  QUESTIONS  WILL  BE  REVIEWED.  §§  2233-2267. 

whose  benefit  it  was  given,  the  supreme  court  held  that,  as  the  case  was  one  arising  under 
the  territorial  code  of  practice,  and  one  in  which  there  is  great  conflict  of  authority  in  the 
different  states,  the  decision  of  the  territorial  supreme  court  was  conclusive.  Sweeney  v. 
Lomme,  23  WalL,  212. 

§  2253.  Where,  in  an  equitable  action  removed  from  the  state  courts,  the  pleadings  and 
proceedings  have  followed  the  state  code  of  procedure,  the  supreme  court  will  take  jurisdic- 
tion thereof  on  appeal  and  decide  the  case  on  the  merits,  if  apparent  from  the  record.  Grid- 
ley  V.  Westbrook,  23  How.,  604. 

§  2254.  Instructions  to  the  jury. —  The  supreme  court  upon  a  writ  of  error  to  the  circuit 
court  wiU  not  look  into  and  examine  the  testimony  to  disdbver  whether  the  judge  in  his 
charge  to  the  jury  omitted  any  material  i)oint.    Armstrong  v.  Toler,  11  Wheat.,  276. 

§2255.  In  this  case  a  subject  not  noticed  by  the  judge  in  his  charge  to  the  jury  was  not 
considered  by  the  supreme  court  for  that  reason.    Walker  v.  Turner,  9  Wheat.,  552. 
*    §  2256.  The  supreme  court  will  not  pass  upon  the  question  whether  there  was  evidence  suf- 
ficient to  warrant  an  instruction,  although  the  ground  was  taken  on  a  motion  for  a  non-suit, 
and  no  exception  taken.    (Garrard  v,  Reynolds,*  4  How.,  123. 

§  2257.  An  alleged  error  in  giving  or  refusing  instructions  will  not  be  reviewed  by  the  ap- 
pellate court  unless  all  the  instructions  given  and  refused  on  this  branch  of  the'  case  are 
before  it.    Cheatham  v.  Wilber,*  1  Dak.  T.,  848. 

§  2258.  Where  the  proofs  on  which  the  court  below  instructed  the  jury  as  to  a  certain  point 
jure  not  before  the  supreme  court  on  error,  the  instructions  will  not  be  considered.  Anderson 
V,  Bock,  15  How.,  329. 

§  2259.  It  seems  that  an  instruction  which  became  immaterial  will  not  be  considered  by 
the  appellate  court  on  a  writ  of  error.    Kimbro  v,  Bullitt,  22  How.,  269. 

§  2260.  Mere  verbal  criticisms  of  the  charge  of  a  judge  are  not  entitled  to  any  consider- 
able weight  in  a  court  of  errors.  Such  courts  look  at  the  substance  and  legal  effect  of  the 
language  employed,  without  much  regard  to  mere  inaccuracies  of  expression,  unless  the  error 
18  one  which  might  prejudice  the  rights  of  the  party  seeking  redress.  First  Unitarian  Soci- 
ety V,  Faulkner,  1  Otto,  421. 

§  2261.  Wnere  counsel  on  both  sides  in  a  case  stipulate  that  the  trial  judge  shall  decide  a 
certain  part  of  a  case  as  a  matter  of  fact,  and  he  gives  effect  to  such  finding  in  the  only  way 
he  could  do  so  under  the  state  practice,  viz.,  by  directing  the  jury  to  decide  in  a  particular 
manner,  such  instruction  is  not  reviewable  on  writ  of  error.  Bowen  t;.  Chase,  8  Otto, 
564. 

§  2262.  It  is  no  ground  for  the  reversal  of  a  judgment  that  the  court  below  omitted  to  in- 
Btruct  the  jury  on  a  point  of  law  arising  in  the  case,  if  not  requested  to  do  so  by  one  of  the 
parties.  It  is  sufficient  for  the  supreme  court  that  no  erroneous  instructions  have  been  given. 
The  appellate  court  cannot  be  expected  to  do  more  than  pass  upon  the  points  raised  by  the 
parties  themselves  on  the  trial.    Pennock  v.  Dialogue,  2  Pet.,  15. 

§  2263.  The  supreme  court  upon  a  writ  of  error  can  only  reverse  a  judgment  for  an  in- 
struction given,  when  it  is  shown  that  the  court  below  erred.  It  cannot  proceed  to  conjec- 
ture what  the  court  may  have  laid  down  as  the  law ;  it  must  be  shown  in  order  to  be  judged 
what  instructions  were  in  fact  given,  and  what  were  refused.  Bradstreet  v.  Huntington,  6 
Pet,  488. 

§  2264.  The  mere  omission  of  the  circuit  court  to  charge  the  jury  on  some  one  of  the 
points  of  a  case,  where  it  does  not  appear  that  the  party  feeling  himself  aggrieved  made  any 
request  of  the  court  on  the  subject,  cannot  be  assigned  for  error.  Express  Company  v. 
KofUntze,  8  Wall.,  854. 

§  2265.  The  declaration  in  an  action  contained  general  and  special  counts  on  the  same  con- 
tract. An  instruction  as  to  the  special  counts,  that  the  contract  set  forth  in  them  was  void, 
w^as  asked  by  the  defendants  and  was  refused.  A  verdict  was  rendered  in  favor  of  the  de- 
fendants on  the  special  counts,  and  in  favor  of  the  plaintiff  on  the  general  count.  Held,  that 
although  the  instruction  was  offered  as  to  the  special  counts  only,  yet  as  there  was  only  one 
contract  between  the  parties,  exceptions  would  be  considered  by  the  supreme  court  as  if  the 
Instruction  had  been  offered  as  to  the  general  count    Tool  Company  v,  Norris,  2  Wall.,  53. 

§  2266.  An  instruction  to  the  jury,  which,  if  erroneous  at  all,  is  favorable  to  the  plaintiff  in 
^rror,  will  not  be  examined  by  the  supreme  court  on  a  writ  of  error.  Walker  v.  Turner,  9 
Wheat.,  552. 

§  2267.  The  rule  of  a  court,  that  a  special  charge  or  instruction  to  the  jury  must  be  pre- 
sented to  the  court  before  the  case  is  argued  to  the  jury,  is  a  reasonable  one,  and  its  enforce- 
ment rests  in  the  discretion  of  the  court.  The  refusal  of  the  court  to  receive  such  prayers 
for  instructions  to  the  jury  after  the  case  was  summed  up  is  a  reasonable  exercise  of  dis- 
cretion which  is  not  reviewable  by  the  supreme  court  Life  Insurance  Company  v.  Francisco, 
17  Wall.,  679. 
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§§  2268-2282.  APPEALS  AND  WRITS  OF  ERROR. 

§  2268.  Where,  upon  the  undisputed  facts  of  a  case,  it  is  apparent  to  the  supreme  court 
that  the  court  properly  directed  the  jury  to  find  for  the  plaintiffs,  assignments  of  error  on 
instructions  in  the  court  below  are  immaterial  and  will  not  be  considered.  Walbrun  v.  Bab- 
bitt, 16  Wall.,  580. 

§  2269.  It  seems  that  a  judge  cannot  be  required  to  declare  the  law  upon  hypothetical  ques- 
tions which  do  not  belong  to  the  cause  on  trial.  The  court  may  at  any  time  refuse  to  give 
an  opinion  on  sucl^  a  point,  and  if  the  party  propounding  the  questimi  is  dissatisfied,  he 
may  except  to  the  refusal,  and  the  refusal  will  avail  him  if  ^he  shows  that  the  question  was 
warranted  by  the  testimony,  and  the  opinion  he  asked  ought  to  have  been  given.  But  if  the 
judge  proceeds  to  state  the  law,  And  states  it  erroneously,  bis  opinion  ought  to  be  revised,  and 
if  it  can  have  had  any  influence  on  the  jury,  their  verdict  ought  to  be  set  aside.  Etting  v. 
Bank  of  United  States,  11  Wheat,  74. 

§  2270.  New  trial. —  The  ruling  of  the  court  on  a  motion  for  a  new  trial  or  in  arrest  of 
judp^ment  is  not  reviewable.  Hall  «.  Weare,  2  Otto,  732 ;  Marine  Ins.  Co.  v.  Young,  5  Cr.,^ 
191 ;  Laber  v.  Cooper,  7  Wall.,  565  (^  1761-65);  Railroad  Co.  v.  Heck,  12  Otto,  120  (§§  1766-67) ; 
Raikoad  Co.  v,  Twombly,*  10  Otto,  78 ;  Jones  v.  Buckell,  14  Otto,  554  (§§  1932-33) ;  Blunt  v. 
Smith,  7  Wheat.,  372;  Gove  v.  Moses,*  1-  Wash.  Ty.,  15;  Mulhall  v.  Keenan,  18  WalL,  350; 
Schuchardt  v.  Aliens,  1  Wall.,  871 ;  Chicago  v,  Greer,  9  Wall,  735.  The  law  of  June  1, 1872^ 
cannot  be  held  to  have  changed  the  general  rule.     Newcomb  v.  Wood,  7  Otto,  583. 

§  2271.  Where  a  final  judgment  was  entered  for  a  party,  and  was  erroneously  set  aside  and 
a  new  trial  ordered,  the  judgment  entered  on  the  new  trial  in  favor  of  the  other  party  was  set 
aside,  and  the  original  judgment  affirmed.     Coughlin  v.  District  of  Columbia,*  16  Otto,  7. 

§  2272.  The  granting  or  refusing  of  a  motion  for  an  arrest  of  judgment  and  for  a  repleader 
because  a  verdict  was  rendered  on  an  immaterial  issue  formed  by  the  replication  to  one  of 
two  pleas,  setting  up  substantially  the  same  defense,  is  a  matter  of  discretion,  because  the 
motion  is  substantially  one  for  a  new  trial,  and  the  supreme  court  will  not  review  a  decision 
thereon.    Erskine  v.  Hoknback,  14  WalL,  618. 

§  2273.  Matters  of  discretion. —  The  decision  of  an  inferior  court  on  a  matter  within  its- 
discretion  is  not  reviewable  by  an  appellate  court.    Liter  v.  Green,  2  Wheat.,  308. 

§  2274.  The  action  of  the  trial  judge  in  allowing  another  juror  to  be  calleckand  sworn,  to 
take  the  place  of  one  physically  incapable  to  sit,  after  the  plaintiflTs  counsel  had  opened  his 
case,  but  before  he  had  closed,  and  with  the  plaintifTs  consent,  the  defendant  not  electing  to 
consider  it  as  a  breaking  up  of  the  panel,  was  a  matter  of  discretion  for  which  error  cannot 
be  assigned.    Silsby  v.  Foots,  13  How.,  219. 

§  2275.  Where  there  was  an  agreement  to  confess  judgment  on  file  in  a  court  in  a  proceed- 
ing to  foreclose  a  mortgage,  and  at  a  subsequent  term  the  court  allowed  judgment  to  be  en- 
tered nunc  pro  tunc,  this  was  a  matter  of  discretion  not  reviewable  in  any  court.  Slicer  v». 
Bank  of  Pittsburgh,  16  How.,  578* 

§  2276.  A  motion,  in  the  court  below,  to  stay  execution  because  a  creditor  of  the  judg- 
ment  creditor  had  attached  the  debt  in  the  hands  of  the  judgment  debtor,  is  a  question  ad- 
dressed to  the  sound  discretion  of  the  court,  and  will  not  be  reviewed  by  the  supreme  court 
on  a  writ  of  error.     Early  v»  Rogers,  16  How.,  609, 

§  2277.  The  decision  of  the  circuit  court  that  no  damages  should  be  allowed  on  a  bond 
gi^'en  on  obtaining  an  injunction  is  a  matter  so  nearly  within  the  judicial  discretion  of  th& 
trial  court  that  its  decision  will  be  reviewed  only  on  a  clear  showmg  that  it  is  erroneous. 
Russell  V.  Farley,  15  Otto,  446. 

§  2278.  Any  irregularities  in  the  conduct  of  the  jury  in  the  court  below,  such  as  would  lead 
to  an  application  to  set  aside  the  verdict,  are  for  the  consideration  of  the  trial  court,  and 
within  its  discretion^  and  the  decision  of  such  court  is  not  examinable  by  the  appellate  court.. 
United  States  v.  Gillies,  Pet  C.  C,  159;  a  C,  3  Wheeler,  309. 

§2279.  The  action  of  the  court  below  in  not  requiring  the  payment  of  costs  as  a  condition 
for  allowing  an  amendment  to  the  declaration  after  a  non-suit  cannot  be  reviewed  by  the  appel- 
late court  on  a  writ  of  error.    Wright  v.  Hollingsworth,  1  Pet.,  169. 

§  2280.  In  equity  cases  costs  are  in  the  discretion  of  the  court,  and  the  action  of  the  trial 
court  in  the  matter  of  costs  will  not  be  reviewed  on  appeal.  Wiegand  v.  Copeldnd,  7  Saw.^ 
447. 

§  2281.  A  motion  and  order  for  judgment,  and  a  motion  and  order  to  set  aside  such  judg- 
ment, made  in  a  circuit  court  in  California,  are  matters  within  the  discretion  of  such  court,, 
and  are  not  reviewable  in  the  supreme  court  upon  a  writ  of  error ;  and  this  results  not  only 
from  the  general  rule  applicable  to  all  cases,  but  also  by  the  special  statute  applicable  to  the 
circuit  courts  of  California.    Cheang-Kee  u  United  States,  3  Wall.,  326. 

§  2282»  An  application  in  the  court  below  to  be  permitted  to  supply  a  lost  petition  on  proof 
of  such  loss  is  addressed  to  the  discretion  of  the  court,  and  its  action  thereon  cannot  be  as- 
signed for  error.    Cook  v,  Burnley,  11  Wall.,  676. 
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§2288.  'Hie  failure  of  the  drcoit  oourt,  after  decree  of  foreclosure  and  sale,  to  revive  an 
action  before  the  confirmation  of  the  sale,  upon  the  suggestion  of  the  death  of  a  defendant, 
is  not  a  matter  of  error  for  which  the  proceedings  on  the  sale  under  the  original  decree  can 
be  reversed.    Whiting  v.  Bank  of  United  States,  18  Pet.,  16. 

g  2284.  Motions  made  during  the  trial  of  a  case  for  a  change  of  venue  or  for  a  postpone- 
ment are  not  assignable  for  error.  Cook  v.  Burnley,  11  Wall.,  672;  McFaul  v,  Ramsay,  20 
How.,  527. 

§  2285.  The  denial  of  a  motion  for  non-suit  in  the  district  court  is  not  reviewable  by  the 
circuit  court  on  writ  of  error.    Miller  v,  Jones,*  15  N.  B.  R.,  152. 

§  2286.  The  decision  of  the  trial  court  as  to  the  plaintiff 'd  right  to  open  and  close  the  case 
18  not  reviewable  by  the  appellate  court.  Hall  v,  Weare,  2  Otto,  782 ;  Day  v.  Wood  worth,  18 
How.,  870. 

§  2287.  The  refusal  of  the  circuit  court  to  allow  further  time  for  the  production  of  testi- 
mony is  within  its  discretion,  and  its  action  will  not  be  reviewed  by  the  supreme  court.  Gil- 
man  V.  Illinois  &  Miss.  Tel.  Ck>.,  1  Ofcto,  614. 

g  2288.  The  decisions  of  the  circuit  courts  of  the  United  States  as  to  the  order  of  introduc- 
ing evidence,  and  the  times  when  it  is  to  be  introduced,  will  not  be  revised  by  the  supreme 
court,  for  the  reason  that  these  are  matters  of  discretion  and  practice  over  which  the  revis- 
ory power  of  the  supreme  court  does  not  extend.  Philadelphia  &  Trenton  R'y  Go.  v.  Stimp- 
son,  14  Pet.,  468. 

§  2289.  continnanoe. —  A  motion  for  a  continuance  is  addressed  to  the  discretion  of 

the  court.  Thompson  v,  Selden,  20  How.,  194;  McFaul  v,  Ramsay,  20  How.,  527;  Woods  v. 
Young,  4  Cr.,  237;  Henderson  v.  Moore,  5  Or.,  12;  Campbell  v.  Strong,  Hemp.,  266;  Sims  v» 
Hundley,  6  How.,  6.  • 

§2290.  on  the  pleadings. —  The  refusal  of  an  inferior  court  to  permit  the  filing  of  ad- 
ditional plead  cannot  be  assigned  as  error ;  neither,  it  seems,  can  a  refusal  to  modify  a  plea, 
or  to  continue  the  case,  or  to  grant  a  new  trial.  These  are  matters  depending  so  much  on  the 
discretion  of  the  court  below,  that  they  must  be  regulated  there  by  the  particular  circum- 
stances of  each  case.    Marine  Insurance  Co.  v,  Hodgson,  6  Cr.,  217. 

g  2291.  An  action  was  commenced  in  the  district  court  for  the  possession  of  land,  and  the 
petition  showed  that  the  plaintiffs  were  citizens  of  Kentucky  and  the  defendants  were  citizens 
of  Texas.  The  defendants  pleaded  the  statute  of  limitations  in  bar.  Subsequently  the  de- 
fendants asked  and  obtained  leave  to  withdraw  their  plea  in  bar  and  to  substitute  a  plea  in 
abatement  to  the  jurisdiction,  in  which  they  alleged  that  the  aUegation  of  the  plaintiffs'  citi- 
zenship was  false  and  fraudulent,  and  that  they  were  citizens  of  Texas.  The  plaintiffs  moved 
for  judgment  for  want  of  a  plea,  and  on  their  motion  being  overruled,  refused  to  reply  to 
the  plea  in  abatement.  A  jury  having  found  that  the  plaintiffs  were  citizens  of  Texas,  the 
petition  was  dismissed.  The  supreme  court,  on  writ  of  error,  held  that  the  action  of  the 
court  in  aUowing  the  plea  in  bar  to  be  withdrawn  and  the  plea  in  abatement  substituted  was 
within  its  power  and  discretion,  and  was  not  the  subject  of  revision  on  writ  of  error.  Eberly 
V,  Moore,  24  How.,  157. 

§  2292.  The  action  of  an  inferior  court  in  refusing  leave  to  answer  after  default  is  within 
the  discretion  of  the  court,  and  will  not  be  revised  by  the  supreme  court.  Dean  v.  Ifaaon, 
20  How.,  204. 

§  2293.  An  application  for  leave  to  file  a  plea  in  abatement,  after  having  filed  a  plea  in  bar, 
is  addressed  to  the  judicial  discretion  of  the  lower  court,  and  its  decision  thereon  is  not  open 
for  revision  in  the  supreme  court.     Spencer  v.  Lapsley,  20  How.,  267. 

g  2294.  The  action  of  the  court  below  in  permitting  a  supplemental  answer  to  be  filed  in 
an  equity  case  sent  back  from  the  supreme  court,  is  a  matter  resting  in  the  discretion  of  the 
court,  and  is  not  reviewable  by  tiie  supreme  court  on  appeal.  Williams  v.  Gibbes,  20  How., 
541. 

§  2295.  The  territorial  supreme  court  will  not  review  the  judgment  of  the  district  court 
refusing  to  permit  the  party  in  default  before  a  justice  of  the  peace  to  file  an  answer  in  the 
district  court  on  appeal  from  the  justice.    Crandall  v.  Piette,*  1  Oreg.,  226. 

§2296.  An  order  from  the  circuit  couii;  striking  out  an  answer  may  be  reTiewed  by  the 
supreme  court  on  a  writ  of  error ;  but  it  seems  that  an  order  to  make  an  answer  more  spe- 
cific, and  a  refusal  to  allow  time  to  perfect  an  answer,  are  both  within  the  discretion  of  the 
lower  court  and  not  therefore  reviewable.    Fuller  t\  Claflin,  3  Otto,  15. 

§  2297.  A  motion  for  leave  to  withdraw  a  replication  and  file  a  new  one  is  addressed  to 
the  discretion  of  the  trial  court,  and  its  action  thereon  is  not  subject  to  review  by  an  appel- 
late court  on  a  writ  of  error.    United  States  v,  Buford,  8  Pet.,  81. 

§2298. amendments. —  The  allowance  or  disallowance  of  amendments  is  a  matter  of 

discretion,  and  is  not  assignable  for  error.  Fowler  v.  Colton,*  1  Pin.  (Wis.),  837;  Brown  r. 
The  Cadmufl,  8  Fftine,  566« 
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§  2299.  The  allowance  of  a  motion  to  amend  formal  defects  in  a  pleading  is  never  the  sub- 
ject of  error.    Jenkins  v.  Banning,*  23  How.,  455. 

§  2300.  An  application  to  amend  a  declaration,  by  adding  other  counts,  is  addressed  to  the 
discretion  of  the  trial  court,  and  consequently  the  ruling  in  that  respect  is  not  subject  to  ex- 
ceptions or  to  a  writ  of  error.    McGlinchy  v.  United  States,  4  Cliff.,  818. 

§  2301  •  Where  the  circuit  court  gave  a  party  leave  to  amend  on  terms  which  he  declined  to 
accept,  the  terms  imposed  being  within  the  discretion  of  the  circuit  court,  its  action  will  not 
be  reviewed.    Sheets  v,  Selden,  7  Wall.,  421. 

§  2302.  The  supreme  court  will  not  review  the  action  of  the  circuit  court  in  an  ejectment 
suit  in  allowing,  after  a  non-suit,  an  amendment  to  be  made  to  the  declaration,  adding  a  new 
count  alleging  a  demise  by  a  person  not  named  in  the  original  counts.  The  allowance  and 
refusal  of  amendments  to  the  pleadings,  and  the  granting  or  refusing  new  trials,  are  matters 
so  peculiarly  addressed  to  the  sound  discretion  of  courts  of  original  jurisdiction  as  to  be  fit 
only  for  their  decision  under  their  own  rules  and  modes  of  practice.  Wright  v.  Hollings- 
worth,  1  Pet.,  168. 

§  2303.  An  act  of  discretion  in  the  circuit  court  in  the  amendment  of  its  records  is  not  re- 
viewable by  the  supreme  court  on  a  writ  of  error.  After  verdict  in  the  circuit  court  a  motion 
was  made  in  arrest  of  judgment  for  a  misjoinder  of  counts  in  the  declaration,  and  the  verdict 
was  arrested,  but  no  order  that  the  plaintiff  take  nothing  by  his  writ,  non  obstante  veredicto, 
was  entered.  Two  terms  later,  on  motion,  the  circuit  court  set  aside  the  order  arresting  judg- 
ment, allowed  a  nolle  to  be  entered  as  to  one  count,  ordered  the  verdict  to  stand  as  to  the  other 
count,  which  was  supported  by  evidence,  and  entered  judgment  thereon  nunc  pro  tunc.  Held, 
that  this  was  a  proper  amendment  of  the  records  and  verdict  within  the  discretion  of  the 
circuit  court,  and  that  it  was  not  reviewable  by  the  appellate  court.  Matheson  v.  Grant,  2 
How.,  279. 

g  2304.  Where  an  attachment  is  sued  out  in  the  circuit  court,  and  leave  is  granted  to 
amend  the  affidavit  by  inserting  new  grounds,  the  supreme  court  will  not  review  the  action 
of  the  court  below,  it  appearing  that  the  defendant  was  not  prejudiced,  and  that  the  state  law 
allowed  amendments  of  defective  affidavits.    Fitzpatrick  v.  Flannagan,  16  Otto,  650. 

§  2305.  If  the  record  shows  anything  to  amend  by,  a  court  may  amend  a  clerical  error  or 
misprision  at  any  distance  of  time,  and  without  notice  to  the  parties,  and  its  act  in  such  a  case 
cannot  be  assigned  for  error  in  an  appellate  court.  Cromwell  v.  Bank  of  Pittsburgh,  2  Wall. 
Jr.,  586.    See,  also,  §§  1728,  2103,  2104. 

XVII.  Reversal  and  Affibmance  in  Appellate  Couet. 

Summary— On  questions  of  fact,  §  2306.—  On  the  credibility  of  witnesses,  §  2307.— -Error  in 

construing  rules,  §  2308. —  Trial  without  a  jury,  §  2309. 

§  2306.  A  judgment  wiU  not  be  reyersed  on  a  question  of  fact.  United  States  v.  Dawson, 
§  2310.     See  g  2605  et  seq, 

§  2307.  Where  the  decision  of  the  district  judge  is  based  entirely  upon  his  finding  upon  a 
disputed  question  of  fact,  and  no  error  is  alleged  in  his  application  of  the  law  to  the  facts, 
the  circuit  court  will  not  reverse  merely  on  a  doubt  founded  on  the  number  qx  credibility  of 
the  witnesses.  The  burden  is  on  the  appellant  to  show  some  mistake  made  by  the  judge 
below  in  the  law  or  the  evidence.    Baker  v.  Smith,-  §  2311. 

§  2303.  If  the  court  below  errs  in  its  construction  of  the  rules  made  by  the  supreme  court, 
its  decision  will  be  reversed  and  the  cause  remanded.    Poultney  v.  City  of  Lafayette,  §  2312. 

§  2309.  In  case  of  a  seizure  on  land,  the  claimant  is  entitled  to  a  jury  trial  if  he  appears 
and  files  an  answer  denying  the  facts  set  forth  in  the  information ;  and  where  the  claimant's 
answer  is  stricken  out,  and  the  court  refuses  leave  to  amend,  but  proceeds  to  enter  a  decree 
of  condemnation,  this  is  an  error  which  will  warrant  a  reversal.'  Garnharts  v.  United  States, 
§2313.    . 

[Notes.—  See  §§  2314-2430.] 

UNITED  STATES  v.  DAWSON. 
(11  Otto,  569,  570.     1879.) 

Error  to  tJ.  S.  Circuit  Court,  District  of  Maryland. 
Opinion  by  Mr.  Justice  Miller. 

Statement  of  Facts. —  This  was  an  action  on  the  bond  of  a  collector  of  in- 
ternal revenue.      After  the  suit  was  brought,  amicable  continuances  were 
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granted,  and  then  several  statements  of  account  were  made  by  the  auditing 
officer  of  the  government.  The  last  of  these  stated  a  balance  against  the  col- 
lector of  $2,115.25,  which  was  paid  by  his  executors  before  final  trial.  The 
only  question  raised  in  the  court  below  and  sought  to  be  presented  here  is  the 
date  from  which  interest  should  be  awarded  on  that  sum.  The  counsel  for 
the  government  cite  section  3624  of  the  Bevised  Statutes,  which  provides  that 
where  any  person  accountable  for  public  money  neglects  or  refuses  to  pay  the 
sum  or  balance  found  due  to  the  United  States  upon  adjustment  by  the  proper 
officer,  he  shall  forfeit  his  commissions  and  pay  interest  at  six  per  cent,  per 
annum  from  t?ie  time  of  receiving  ike  money.  There  is  no  question  here  of  the 
construction  of  the  statute,  but  whether  the  balance  finally  found  due  the  gov- 
ernment was  for  money  received  by  him  or  for  something  else.  The  case  was 
submitted  to  the  court  without  a  jury,  and  the  finding  of  facts  by  the  court  is 
part  of  the  record.  From  this  it  appears  that  about  the  time  the  collector  went 
out  of  the  office  he  paid  a  large  sum  of  money,  which  he  supposed  to  be  all 
that  he  owed  the  government.  But  he  stood  charged  on  the  books  of  the  de- 
partment with  a  large  sum  for  uncollected  taxes.  It  was  the  adjustment  of 
this  account  which  occupied  the  three  years  in  which  the  suit  was  pending. 
The  court  finds  that  the  final  balance  of  $2,115.25  was  made  up  of  these  uncol- 
lected taxes  for  which  he  was  still  responsible,  and  was  not  for  any  money  actu- 
ally received  by  the  collector. 

§  2310.  A  judgment  cannot  he  reversed  on  a  question  of  fact.    * 
Counsel  for  the  government  argue  against  this  conclusion.    But  whether  sound 
or  not,  it  was  a  question  of  fact  on  which  the  finding  of  that  court  cannot  be 
reversed  here;  and  its  judgment  is  accordingly  affirmed. 

BAKER  v.  SMITH. 
(Circuit  Court  for  Massachusetts:  1  Holmes,  85-87.     1872.) 

Opinion  by  Shepley,  J. 

These  cases,  which  were  heard  and  tried  together,  are  appeals  from  the  de- 
crees of  the  district  judge  for  the  district  of  Massachusetts,  sustaining  the  libel 
of  the  owners  of  the  Trade  Wind  against  the  Nellie  Doe,  and  dismissing,  with 
costs,  the  libel  of  the  owners  of  the  Nellie  Doe  against  the  Trade  Wind. 

§  231 1.  The  circuit  court  will  not  reverse  on  a  question  of  fax^t. 

The  cases,  which  grew  out  of  a  collision  between  the  two  vessels  in  Vineyard 
Sound,  about  three  miles  northerly  of  Cape  Pogue,  present,  for  the  considera- 
tion of  the  court,  questions  purely  of  fact.  In  cases  of  this  description  there 
is  usually  great  discrepancy  and  conflict  in  the  testimony  of  the  witnesses;  and 
where  the  decision  of  the  district  judge  is  based  entirely  upon  his  finding  upon 
a  disputed  question  of  fact,  and  no  error  is  alleged  in  his  application  of  the  law 
to  the  facts,  parties  can'  hardly  expect  this  court  to  reverse  such  a  decree, 
merely  by  raising  a  doubt  founded  on  the  number  or  credibility  of  the  wit- 
nesses. The  appellant,  in  such  a  case,  has  all  presumptions  against  him,  and 
the  burden  of  proof  cast  on  him  affirmatively  to  show  some  mistake,  made  by 
the  judge  below,  in  the  law  or  the  evidence.  It  will  not  do  to  show  that  on 
one  theory,  supported  by  some  witnesses,  a  different  decree'  might  have  been 
rendered,  provided  there  be  sufficient  evidence,  to  be  found  in  the  record,  to  es- 
tablish the  one  that  was  rendered.    The  Marcellus,  1  Black,  417. 

Statement  of  Facts. —  On  the  21st  day  of  January,  1868,  the  schooner 

•  Trade  Wind  was  lying  at  anchor  in  the  Vineyard  Sound,  two  or  three  miles 
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northeast  by  east  from  Cape  Pogae.  There  was  a  fresh  wind  from  east  to 
northeast.  The  weather  was  cloudy  or  misty,  and  there  had  been  some  snow- 
squalls.  But  it  was  not  foggy,  nor  was  the  air  so- obscured  that  a  vessel's  light 
could  not  have  been  seen  at  a  considerable  distance,  and,  by  a  proper  lookout, 
at  a  sufficient  distance  to  have  avoided  a  collision.  The  Trade  Wind  does  not 
appear  to  have  been  anchored  in  an  unusual  place,  or  moored  in  an  unusual 
manner.  She  was  anchored  in  a  ^^  fair- way,"  under  circumstances  in  which  she 
was  bound  ^^  to  exhibit,  between  sunset  and  sunrise,  where  it  could  best  be  seen, 
at  a  height  not  exceeding  twenty  feet  above  the  hull,  a  white  light  in  a  globu- 
lar lantern  of  eight  inches  in  diameter,  and  so  constructed  as  to  show  a  clear, 
uniform  and  unbroken  light,  visible  all  around  the  horizon,  and  at  a  distance  of 
at  least  one  mile,"  as  provided  in  art.  7  of  the  act  of  April  29,  1864  (4:  Stats., 
259). 

The  schooner  Nellie  Doe  had  been  at  anchor  in  the  early  part  of  the  night 
off  Chatham.  She  had  got  under  way  and  was  running  for  Holmes  Hole,  with 
the  wind  free,  with  mainsail,  foresail  and  two  jibs  set;  and  about  half-past 
three  in  the  morning,  sailing  in  a  westerly  direction  up  the  Sound,  she  ran  into 
the  Trade  Wind  and  both  vessels  were  damaged.  The  only  negligence  on  the 
part  of  the  Trade  Wind  specifically  charged  in  the  answer  of  the  claimants  of 
the  Nellie  Doe  is  in  the  allegation  that  the  Trade  Wind  was  "  at  anchor  in  the 
frequented  track  of  vessels,  without  showing  any  signals,  lights,  or  any  mode 
whatever  of  'notifying  her  presence  to  vessels  on  their  course,  and  totally  in- 
visible to  and  unseen  by  the  officers  and  crew  of  the  Nellie  Doe."  If  the  proof 
sustains  this  allegation,  then  the  Trade  Wind  was  in  fault. 

The  master,  mate  and  one  seaman  on  board  the  Trade  Wind  testify  affirma* 
tively  and  positively  that  there  was  a  white  light  in  the  starboard  fore-rigging, 
about  fifteen  or  twenty  feet  above  the  deck;  that  it  was  a  globe  lantern,  such 
as  is  generally  used  for  a  signal  lantern  on  vessels  of  that  class,  and  that  it  was 
burning  brightly  at  the  time  of  the  collision;  and  the  testimony  of  Sylvia,  a 
Portuguese  sailor  on  the  Trade  Wind,  who  was  examined  on  other  points  in 
behalf  of  the  Nellie  Doe,  tends  to  confirm  the  testimony  of  the  three  other 
witnesses,  so  far  as  the  light  is  concerned. 

Five  witnesses  from  the  Nellie  Doe  testify  that  they  did  not  see  a  light  on 
the  Trade  Wind,  and  most  of  them  are  quite  positive  that,  if  there  had  been  a 
light  burning,  they  could  have  seen  it.  And  it  is  quite  clear  from  all  the  testi- 
mony in  the  case,  that  the  light,  if  brightly  burning,  could  have  been  seen  that 
night  at  a  distance  of  at  least  a  mile,  by  persons  who  were  looking  for  a  light. 
But,  taking  into  consideration  the  affirmative  character  of  the  testimony  on  the 
one  side,  and  the  merely  negative  character  of  the  testimony  on  the  other,  after 
a  careful  review  of  all  the  testimony,  and  taking  into  consideration  all  the  at- 
tending circumstances, —  the  relative  position  of  the  two  vessels,  the  position  of 
the  sails  of  the  Nellie  Doe,  the  direction  from  the  vessels  of  the  West  Chop 
Light, —  it  seems  not  difficult  to  explain  the  apparent  contradiction  in  the  testi- 
mony, by  the  fact  that  the  light  of  the  Trade  Wind  was  obscured  from  the 
lookout  on  the  Nellie  Doe  by  the  intervention  of  the  sails  of  the  Nellie 
Doe  at  a  time  when  the  eyes  of  those  on  board  the  Nellie  Doe  were  so 
intently  strained  in  looking  in  a  different  direction  for  the  West  Chop  Light, 
that  they  failed  to  discover  the  light  of  the  Trade  Wind,  which  they  might 
readily  have  done  had  they  been  looking  in  that  direction.  Although  the  evi- 
dence on  this  point  cannot  be  fairly  considered  as  of  a  character  not  likely  to 
raise  a  doubt  in  relation  to  the  facts  so  affirmatively  and  positively  testified  to  by ' 
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the  witnesses  from  the  Trade  Wind,  yet  it  cannot  be  considered  as  affirmatively 
showing  that  there  was  any  mistake  }n  the  finding  of  the  district  judge  upon 
this  question  of  fact.  On  the  other  hand,  the  preponderance  of  the  evidence 
^eeins  to  sustain  the  decree  of  the  court  below. 

Decree  affirmed  with  casta. 

POULTNEY  V.  CITY  OF  LAFAYETTE. 
(8  Howard,  81-^7.    1844.) 

Opinion  by  Mb.  Justice  McLean. 

Statement  of  Facts. —  This  is  an  appeal  from  the  decree  of  the  circuit  court 
for  the  eastern  district  of  Louisiana.  To  determine  the  point  brought  up  by 
the  appeal,  it  is  necessary  to  state  the  substance  of  the  bill  or  answers.  On 
motion,  the  circuit  court  dismissed  the  bill,  under  the  twenty-first  rule,  because 
the  "  complainants  had  not  set  down  for  hearing  the  pleas  filed  in  this  case,  nor 
filed  replication  to  the  answers,  although  more  than  two  terms  of  the  court  had 
-elapsed  since  filing  of  the  same." 

^  2^12.  If  the  court  idow  errs  m  its  construction  of  the  rules  of  this  courts 
its  decision  wHl  he  reversed. 

The  rule  referred  to  is :  "  If  the  plaintiff  shall  not  reply  to,  or  set  for  hearing 
any  plea  or  demurrer  before  the  second  term  of  the  court  after  filing  the  same^ 
the  bill  may  be  dismissed,  with  costs."  !N^o  plea  had  been  filed  in  the  case,  and 
the  demurrer  filed  had  been  overruled,  so  that  the  rule  did  not  apply  to  the 
case  as  it  stood  at  the  time  of  the  dismissal.  The  rule  can  only  apply  to  de- 
murrers and  pleas  technically  so  called.  And  there  is  no  other  rule  of  procfeed- 
ing  which  authorized  the  decree  of  the  court.  The  complainant  may,  if  he 
choose,  go  to  the  hearing  on  the  bill  and  answer.  The  decree  of  the  circuit 
eovLVt  is  reversed,  and  the  cause  is  remanded  for  further  proceedings. 

GARNHARTS  v.  UNITED  STATES. 
(16  Wallace,  162-166.    1872.) 

Ebroe  to  U.  S.  District  Coiirt,  Middle  District  of  Alabama. 

Opinion  by  Me,  Jitstice  Clifford. 

Statemf^nt  of  Facts. —  Distilled  spirits  found  elsewhere  than  in  a  distillery  or 
•distillery  warehouse,  not  having  been  removed  therefrom  according  to  law,  are 
"declared  to  be  forfeited  to  the  United  States  by  the  thirty-sixth  section  of  the  act 
of  the  20th  of  July,  1868,  imposifig  taxes  on  distilled  spirits.  15  Stats,  at  Large, 
140.  Kinety-six  casks  of  distilled  spirits,  duly  assessed  under  that  act,  were,  on 
the  24th  of  May,  1869,  seized  on  land,  at  Montgomery,  in  the  middle  district  of 
Alabama,  as  subject  to  forfeiture,  the  taxes  imposed  not  having  been  paid,  and 
the  casks  with  their  contents  having  been  found  elsewhere  than  in  a  distillery  or 
distillery  warehouse.  Seizure  was  made  by  the  deputy  collector,  and  he  delivered 
the  casks  as  seized  to  the  marshal.  Subsequently,  to  wit,  on  the  10th  of  June 
in  the  same  year,  the  district  attorney  filed  an  information  i^inst  the  property 
seized,  praying  process  against  the  property,  and  that  the  same  might  be  con- 
demned as  forfeited,  which  ii^foriiiation  sets  forth  the  fdlowing  causes  of  for- 
feiture: (1)  That  the  spirits  were  found  at  the  place  aforesaid  in  the  control 
of  J.  H.  Yxamhart  &  Co.,  holding  the  spirits  with  intent  to  sell  the  same  in 
fraud  of  the  internal  revenue  laws;  that  when  found  they  were  not  in  any  dis- 
tillery or  distillery  warehouse,  or  in  transit  to  any  bonded  warehouse,  or  in- 
tended for  transpoHation.    (2)  That  the  spirits  had  been  removed  from  some 
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distillery  or  distillery  warehouse  without  a  permit  and  without  paying  or  secur- 
ing the  payment  of  the  tax  imposed  thereon,  or  giving  bond  for  the  removal 
thereof  to  any  bonded  warehouse,  and  without  having  been  inspected,  bonded, 
gauged  or  stamped  as  required  by  law.  (3)  That  the  casks  containing  thet 
spirits  were  not  stamped,  marked  or  branded  as  required  by  law.  Process  was 
requested,  and  it  is  not  denied  that  it  was  issued  and  served,  and  the  persons  in 
whose  possession  the  spirits  were  found  appeared  on  the  26th  of  June  next 
after  the  seizure  and  filed  their  claim  to  the  property,  in  which  they  allege 
that  they  are  the  true  and  bona  fide  owners  of  the  ninety-six  casks  of  distilled 
spirits,  and  it  ^.ppears  that  they  gave  security  for  costs  as  required  in  such  pro- 
ceedings. Nothing  further  appears  to  have  been  done  in  the  cause  until  the 
25th  of  May,  in  the  succeeding  year,  when  the  claimants  appeared  and  filed  an 
answer,  in  which  they  allege  as  follows:  (1)  That  they  are  the  true  and  hona 
fide  owners  of  the  property  in  controversy.  (2)  That  they  admit  that  the 
spirits  were  seized  as  set  forth  in  the  information.  (3)  That  the  charges  and 
allegations  contained  in  each  of  the  first  three  paragraphs  of  the  information 
are  untrue.  (4)  That  the  claimants  never  had  any  intention  to  defraud  thd 
United  States,  that  the  spirits  were  duly  and  legally  stamped,  and  that  the  tax 
was  paid  as  required  by  law. 

Discrepancies  are  noticed  in  the  record  as  to  dates,  arising  doubtless  from  the 
fact  that  a  second  claim  was  filed,  called  in  the  transcript  the  claim  and  apswer, 
but  enough  appears  to  enable  the  court  to  understand  the  proceedings  and  to 
show  that  the  judgment  should  be  reversed,  as  it  is  stated  in  the  bill  of  excep* 
tions  that  issue  was  joined  upon  the  answer,  and  that  sundry  depositions  had 
been  taken  and  were  on  file  in  court. 

§  231 3.  If  a  jury  trial  is  denied  in  ease  of  a  seizure  on  land^  the  Judgment 
wHl  be  reoersed. 

Where  the  seizure  is  made  on  land,  the  claimant  is  entitled  to  a  trial  by  jury, 
if  he  appears  and  files  an  answer  denying  the  facts  set  forth  in  the  information. 
They,  the  claimants,  did  appear  in  this  case,  and  the  answer  which  they 
filed  denies  every  material  fact  in  the  information  set  forth  as  a  cause  of  for- 
feiture, and  the  bill  of  exceptions  states  that  an  issue  had  been  joined  upon 
that  pleading.  Eepeated  decisions  of  this  court  have  established  the  rule  that 
where  the  seizure  is  made  on  navigable  waters  the  case  belongs  to  the  instance 
side  of  the  subordinate  court,  but  where  the  seizure  is  made  on  land  the  suit  is 
one  at  common  law,  and  the  claimants  are  entitled  to  a  trial  by  jury* 
Confiscation  Cases,  7  Wall.,  462;  The  Sarah,  8  Wheat.,  394;  Armstrong'is^ 
Foundry,  6  Wall,  769 ;  3  Greenl.  on  Ev.,  §  396.  Beyond  all  question  the 
claimants  were  entitled  to  a  trial  by  jury,  but  the  court,  instead  of  grant- 
ing them  that  right,  entered  an  order  on  motion  of  the  district  attorney 
striking  out  the  claim  and  answer;  and  having  refused  to  allqw  the  claimants 
to  amend  their  answer  or  to  file  a  new  one,  entered  a  decree  condemning  the 
property  seized,  and  the  claimants  excepted.  Much  discussion  of  the  error  as- 
signed is  unnecessary,  as  it  is  clearly  a  good  cause  to  reverse  the  judgment,  as 
determined  by  this  court  in  two  cases  where  the  question  was  fully  considered. 
The  cases  of  Hozey  u  Buchanan,  16  Pet.,  218,  and  Mandelbaum  v.  The  People, 
8  Wall.,  313,  both  decide  that  it  is  error  to  strike  out  an  answer  filed  by  the 
defendant,  which  constitutes  a  good  defense,  and  on  which  he  relied  as  a  de- 
fense to  the  charge  made  against  him  by  the  complaining  party. 

Suggestion  is  made  that  it  does  not  appear  upon  what  ground  the  order  was. 

made^  which  is  all  the  worse  for  the  prevailing  party,  as  such  an  order  can  nev^r 
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be  justified  unless  it  was  made  for  good  cause  appearing  in  the  record.  Where 
the  record  shows  that  the  answer  of  the  respondent  was  stricken  out  by  the 
court  in  a  case  in  which  the  respondent  was  entitled  to  a  trial  by  jury,  and 
judgment  was  rendered  against  him  as  upon  default,  the  court  will  not  presume 
that  the  order  was  passed  for  good  cause,  unless  enough  is  shown  in  the  record 
to  warrant  such  a  conclusion. 

Judgment  reversed,- and  the  cause  remanded  with  directions  to  permit  the 
claimants  to  answer  and  to  award  a  venire. 


§  2314.  In  general. —  Where  no  error  appears  of  record,  the  judgment  wiUbe  affirmed^ 
with  costs.     Stevens  v.  Gladding,*  19  Ho^.,  64. 

§  231 5.  A  judgment  will  not  be  reversed  for  a  trivial  error.  To  an  error  of  (1.90  in  a  judg, 
mentof  $750  the  maxim  de  minimis  non  curat  lex  applies.  Tunstallv.  Robinson,  Hemp., 
2d0. 

§  2316.  The  supreme  court  upon  a  writ  of  error  has  no  power  to  reverse  the  judgment  of 
the  court  below  and  order  a  new  trial  because  it  may  believe  t^at  the  jury  may  have  erred  in 
their  verdict  upon  the  facts.  If  the  court  below  have  given  proper  instructions  on  the  ques- 
tions of  law,  and  submitted  the  facts  to  the  jury,  there  is  no  further  remedy  in  the  supreme 
court  for  any  supposed  mistake  of  the  jury.    Mills  v.  Smith,  8  Wall.,  83. 

§  231 7.  Where  it  clearly  appears  to  the  appellate  court  that  the  appellant  has  no  case  the 
judgment  wiU  not  be  reversed,  though  it  appears  that  errors  have  been  made  against  hinu 
Marionneaux's  Case,  1  Woods,  39. 

§  231 B.  Though  the  judgment  of  the  court  below  was  clearly  erroneous,  in  that  the  amount 
awarded  to  the  defendant  in  error  was  too  small,  yet  the  supreme  court  must  affirm  the  judgr 
ment  as  it  is,  when  the  writ  of  error  was  brought  by  the  other  party.  Tilden  v.  Blair,  21  Wali.^ 
249. 

§  23 1 9.  Where  it  appears  to  the  supreme  court  that  the  judgment  of  the  court  below,  should 
the  judgment  be  reversed  and  the  cause  remanded  for  a  new  trial,  would  be  the  same  as  it 
was  on  the  former  trial,  for  the  reason  that  a  law  passed  since  the  first  trial  would  enable  the 
court  below  properly  to  render  such  a  judgment  as  it  before  rendered  erroneously,  such  judg- 
ment will  be  affirmed  by  the  supreme  court.    Pugh  v,  McCk>rmick,  14  Wall.,  373. 

§  2320.  Where  the  judgment  of  the  circuit  court  does  not  follow  the  declaration  and  ver^ 
diet,  the  supreme  court  will  reverse  the  judgment,  and,  if  the  case  is  one  in  which  the  dam- 
ages are  fixed,  proceed  to  render  such  a  decree  in  the  premises  as  the  circuit  court  should 
have  rendered.    Insurance  Companies  v.  Boykin,  12  WaU. ,  486. 

§  2321.  It  s^ms  that  when  a  case  is  sent  to  the  supreme  court,  and  no  oral  argument  haa 
been  submitted  by  the  plaintiff  in  error,  and  no  brief  of  points  or  assignment  of  errors 
made,  the  supreme  court  may  properly  affirm  the  judgment.    Chicago  v.  Greer,  9  WalL,  781.. 

§  2322.  Where,  upon  appeal  to  the  supreme  court  from  a  decree  in  a  suit  in  equity  in  the 
circuit  court,  it  appears  that  the  suit  is  not  one  of  equitable  cognizance,  the  supreme  court 
will  reverse  the  decree  of  the  circuit  court,  and  direct  it  to  dismiss  the  bill  without  prejudice ; 
and  the  parties  wiU  be  remitted  to  their  action  at  law.  Thompson  v.  Hailroad  Companies,  6; 
Wall.,  186. 

§  2323.  On  appeal  from  the  decree  of  the  circuit  court  in  a  suit  in  equity,  it  was  held  that 
as  the  circuit  court  had  no  jurisdiction  in  equity,  and  inasmuch  as  the  decree  in  equity  mighti 
be  held  to  be  a  bar  to  a  suit  at  law  if  it  were  not  reversed,  the  decree  was  reversed  and  each 
jMtrty  was  ordered  to  pay  his  own  costs  on  the  appeal.    Rogers  v.  Durant,  16  Otto,  646. 

§  2324.  It  seems  that  if  an  inferior  court  decides  that  to  be  treason  which  is  not  so,  the 
error  is  sufficient  to  authorize  the  reversal  of  the  judgment ;  but  it  is  not  a  usurpation  of  au- 
thority  by  the  court.    Kemp  v.  Kennedy,  Pet.  C.  C,  88. 

§  232o.  Where  a  cause  is  remanded  from  the  supreme  to  the  circuit  court  with  directions  to 
proceed  therein  according  to  law,  and  interest  is  improperly  allowed,  the  decree  wiU  be  re- 
versed.   Potter  V,  Gardner,  5  Pet.,  722. 

§  2326.  The  question  of  the  allowance  of  interest  as  damages  by  the  supreme  court  on  the 
affirmance  of  a  decree  is  within  its  discretion,  and  where  the  mandate  of  the  supreme  court 
upon  the  reversal  of  a  decree  is  silent  in  this  particular,  a  decree  of  the  circuit  court  allowing 
such  interest  is  erroneous  and  must  be  reversed.     Boyce  v.  Grundy,  9  Pet.,  289. 

§  2327.  Though  it  is  undoubtedly  true  that  defendants  in  a  suit  in  equity,  against  whom  a 
decree  for  costs  alone  is  entered,  have  no  right  of  appeal  from  the  circuit  to  the  supreme 
court,  yet  where  all  have  appealed,  and  all  are  interested  in  defending  the  title  which  the 
complainant  attacks,  and  there  have  been  such  numerous  and  great  irregularities  that  it 
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seems  justice  could  not  otherwise  be  done,  the  decroe  will  be  reversed  aa  to  all,  and  the  whole 
case  opened.    Findlay  v.  Hinde,  1  Pet.,  246. 

§  2328.  An  appeal  from  a  personal  judgment  for  deficiency  in  a  foreclosure  suit  will  gen« 
«raliy  be  dismissed,  if  the  decree  of  foreclosure  and  sale  is  shown  to  have  been  reversed;  but 
where  it  appears  that  the  judgment  was  rendered  in  favor  of  persons  claiming  not  to  have 
been  parties  at  the  time  of  the  decree  of  foreclosure  and  sale,  and  was  rendered  in  their  favor 
as  trustees  for  the  bondholders  of  the  defendant  corporation,  the  decree  will  be  reversed  for 
the  same  reasons  for  which  the  former  decree  was  reversed.  Chicago  &  Vincenncs  R*y  Co. 
V.  Fosdick,  16  Otto,  84. 

§  2329.  Where,  in  a  patent  case,  all  the  questions,  so  far  as  they  affect  the  merits,  have 
been  fully  heard  and  determined  in  another  case  arising  under  the  same  patent,  the  supreme 
court  will  not  consider  mere  technical  questions  arising  under  the  pleadings,  etc.,  but  will 
remand  tiie  case  to  the  court  below.    Smith  v.  Ely,'  16  How.,  142. 

§  2330.  If  a  jury  is  sworn  before  the  parties  are  at  issue,  the  territorial  superior  court  will 
reverse  the  judgment  on  appeal.    Miles  v.  Rose,  Hemp.,  87. 

§  2331.  Judgment  for  the  defendant  will  be  afirmed,  when  it  appears  from  the  pleadings 
that  there  is  a  complete  bar  to  the  judgment,  though  error  appears  in  the  record.  United 
States  V.  Carlton,  1  Gall.,  400. 

§  2332.  It  seems  that  an  order  of  the  district  court  refusing  a  certificate  of  reasonable 
cause  of  seizure,  under  the  provisions  of  ^  970  of  the  Revised  Statutes,  should  be  reversed 
upon  a  writ  of  error  from  the  circuit  court,  in  a  clear  case  only.    United  States  v,  Frerichs, 

16  Blatch.,  548. 

§  2333.  Where  the  United  States  sue,  and  defendant  pleads  a  set-off,  it  is  not  error  to  re- 
fuse to  direct  the  jury  to  find  the  balance  doe  to  the  defendant.  Schaumbuxg  v.  United 
States,*  13  Otto,  667. 

§  2334.  Where  the  lower  court  rendered  an  interiocutory  decree,  which  decided,  to  a  great 
extent,  the  merits  of  the  cause,  at  a  time  when  one  of  the  defendants  named  in  the  bill  was 
not  before  the  court,  the  decree  was  reversed  and  the  cause  remanded.  Conn  v.  Penn^ 
*  Wheat.,  424.    See  the  case,  g§  1707-8. 

§  2335.  A  judgment  obviously  erroneous  will  not  foe  confirmed  because  of  a  statement 
made  by  the  defendant's  counsel  in  the  court  below  which  it  is  alleged  was  misleading  both  to 
the  court  and  jury.  The  defendant,  however,  being  the  plaintiff  in  error,  is  denied  costs  in 
the  supreme  court.     Eldred  v.  Bank,  17  Wail.,  552. 

§  2336.  In  matters  of  discretion. —  The  judgment  of  the  circuit  court  will  not  be  reversed 
-when  the  question  at  issue  is  one  resting  in  its  sound  discretion,  Resler  v.  Shehee,  1  Cr., 
117. 

§  2337.  The  refusal  of  the  trial  court  to  allow  the  filing  of  an  amended  plea  after  the  plea . 
has  been  adjudged  bad  is  not  an  error  for  which  the  appellate  court  can  reverse  the  judg- 
ment.   Moss  V.  Riddle,  5  Or.,  358. 

§  2338.  The  course  and  extent  of  the  cross-examination  of  a  party  upon  matters  without 
the  scope  of  his  direct  examination  is  largely  a  matter  within  the  sound  discretion  of  the 
•court,  and  its  action  in  such  case  will  not  be  reviewed  by  a  court  of  error.    Rea  v,  Missouri, 

17  Wall.,  543. 

§  2339.  Error  must  be  prejudicial.— The  supreme  court  will  not  reverse  a  judgment  for 
«rror  unless  the  plaintiff  in  error  can  show  that  the  error  has  been  to  his  disadvantage. 
Landes  v.  Brant,  10  How.,  875. 

§  2340.  Where  substantial  justice  has  been  done  between  the  parties,  the  court  will  be  un- 
-willing  to  reverse  the  judgment  on  mere  technical  objections  of  a  doubtful  character.  Fisher 
V.  Reider,*  Hemp.,  82. 

§  2341.  To  warrant  the  supreme  court  in  reversing  a  judgment,  there  must  be  not  only 
«rror  found  in  the  record.,  but  the  error  must  be  such  that  it  may  have  worked  injury  to  the 
party  complaining.  So  where  it  is  apparent  to  the  court  that  although  an  instruction  was 
erroneous,  yet  the  verdict  is  the  same  as  it  would  have  been  had  the  proper  instruction  been 
given,  the  supreme  court  will  not  reverse  the  judgment.  Decatur  Bank  v.  St.  Louis  Bank,  21 
W^alL,  301. 

§  2342.  No  judgment  should  be  reversed  on  error  when  the  error  complained  of  worked 
no  injury  to  the  party  against  whom  it  was  made.  But  it  must  appear  so  clear  as  to  be  beyond 
doubt,  that  the  error  did  not  and  could  not  have  prejudiced  the  right  of  the  other  party.  The 
case  must  be  such  that  the  supreme  court  is  not  called  on  to  decide  upon  the  preponderance 
of  evidence  that  the  verdict  was  right,  notwithstanding  the  error  complained  of.  Smith  v. 
Shoemaker,  17  Wall.,  689;  Derry  v.  Cray,  5  Wall.,  807. 

§  2343.  Where  it  appears  that  the  court  below  erroneously  sustained  a  demurrer  to  a  repli- 
cation, judgment  below  in  favor  of  the  defendemt  must  be  reversed,  unless  it  clearly  appears 
that  the  plaintiff  was  not  prejudiced  by  the  error.    Moores  v.  -National  Bank^  14  Otto,  62d^ 
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§  2344.  An  irregularitf  in  the  eourt  below,  which  could  not  prejudice  the  fbppellants,  does 
not  furnish  sufGlcient  grounds  for  the  reversal  of  the  judgment  by  the  territorial  supreme 
court.  Hart  r.  Territory  of  Oregon^*  1  Oreg.,  128.  The  judgment  will  not  be  reversed 
when  it  appears  affirmatively  from  the  record  that  the  error  could  not  cause  an  injury*. 
Aiken  r.  Leonard,*  1  Oreg.,  225. 

§  2845.  A  judgment  will  not  be  reversed  by  the  supreme  court  simply  because  a  witness 
in  cross-examination  was  permitted,  to  be  questioned  concerning  matters  pertinent  to  the 
issue,  but  not  called  out  on  direct  examination,  where  it  clearly  appears  that  the  plaintiff  in 
error  was  not  injured  thereby.    Wills  v,  Russell,  10  Otto,  625. 

§  2346.  In  an  action  on  a  bond,  the  defendant  pleaded  nil  debet  and  non  est  factum,  but 
Hhe  latter  plea  was  stricken  out.  Held,  that  although  such  striking  out  was  erroneous,  yet  as 
the  record  showed  that  no  evidence  offered  was  rejected  on  account  of  the  absence  of  such 
plea,  and  that  every  question  of  fact  was  as  fully  litigated  as  if  the  pleading  had  remained, 
such  striking  out  is  immaterial  and  the  judgment  will  not  be  reversed  therefor.  Grand 
Chute  V.  Winegar,  15  Wall.,  869. 

§  2347.  Where  a  special  demurrer  to  a  special  plea  was  erroneously  overruled^  but  It  ap- 
pears that  upon  another  plea  the  whole  merits  of  the  case  were  put  in  issue,  the  error  in  over- 
ruling the  demurrer  becomes  harmless,  and  furnishes  no  ground  for  the  reversal  of  the 
judgment.    Chambera  County  v.  Clews,  21  Wall.,  321. 

§  2348.  Report  of  master. or  auditor. —  The  report  of  a  master  in  a  suit  in  equity,  which 
was  founded  on  incompetent  testimony,  found  that  the  defendant's  interest  in  the  partnership 
was  one-third,  when  the  sworn  answers  of  two  of  the  partners  stated  it  to  be  one-eighth.  The 
supreme  court,  on  appeal  from  the  decree  of  the  court  following  the  report  of  the  master,  re- 
versed such  decree.     Moore  v.  Huntington,  17  Wall.,  421. 

§  2349.  Notwithstanding  the  general  rule  that  the  supreme  court  cannot  on  appeal  review 
the  acts  of  an  inferior  court  in  confirming  or  rejecting  the  report  of  a  commissioner  appointed 
to  make  a  sale  of  property  in  a  chancery  proceeding,  yet  where  the  commissioner  reported  to 
the  district  court  which  tried  the  case,  which  confirmed  the  report,  instead  of  reporting  to 
the  circuit  court,  to  which  the  cognizance  of  the  matter  had  been  transferred,  and  the  circuit 
court  had  refused  a  rule  on  the  commissioner  to  I'equire  him  to  report  to  it,  on  appeal  from 
the  order  the  supreme  court  will  reverse  the  decree  of  the  district  court,  on  the  ground 
that  it  was  unwarranted,  and  will  direct  that  it  be  remanded*  to  the  circuit  court,  with  direc- 
tions to  require  the  marshal  to  report  to  it.  Milwaukee  Railroad  Co.  v,  Soutter,  5  Wall., 
«62. 

§  2350.  Deranrrer  to  evidenee. —  A  party  cannot  insist  upon  the  other  party's  joining  in  a 
demurrer  to  evidence,  without  distinctly  admitting  upon  the  record  every  fact  and  conclusion 
which  the  evidence  given  for  his  adversary  conduces  to  prove.  If  there  be  such  a  joinder 
without  such  admission,  leaving  the  facts  unsettled  and  indeterminate,  it  is  sufficient  reason 
for  refusing  judgment  on  such  demurrer,  and  if  judgment  is  rendered  it  is  liaUe  to  be  re- 
versed for  error.  Fowle  v.  Common  Council  of  Alexandria,  11  Wheat.,  822;  Columbian  in- 
surance Co.  V.  Catlett,  12  Wheat,  889. 

§2351.  Filing  transcript.—  Where  the  defendant  in  error  procures  a  transcript  of  the  rec- 
ord to  be  filed,  after  the  plaintiff  in  error  has  failed  so  to  do,  and  asks  for  an  affirmanoe,  it 
will  be  granted  where  the  plaintiff  in  error  has  assigned  no  errors,  and  the  territorial  supreme 
court,  on  inspecting  the  record,  finds  none.  Roberts  r.  Tucker,*  1  Wash.  Ty.,  207;  Roberts  Ui 
Bush.*  id.,  208. 

§  2352.  £xoeption8. —  If  a  party  to  a  suit  in  Louisiana  has  had  the  substantial  benefit  of 
a  peremptory  exception  during  the  progress  of  a  cause,  the  error  in  refusing  it  when  first 
tendered  has  been  cured,  and  furnishes  no  ground  for  reversal  on  writ  of  error.  Phillips  tK 
Preston,  5  How.,  288. 

§  2353.  The  supreme  court,  on  a  writ  of  error  to  a  circuit  court»  will  not  reverse  the  judg* 
znent  on  a  point* to  which  .the  attention  of  the  circuit  court  was  not  drawn,  and  as  regards 
which  no  question  was  asked.    I>oe  v,  Watson,  8  How.,  272. 

§  2354.  Clerical  error. —  The  omission  of  the  clerk  of  the  court  below  to  enter  upon  the 
record  a  judgment  on  demurrer,  or  to  state  its  waiver,  is  a  mere  clerical  mistake,  and  fur- 
nishes no  ground  for  the  reversal  of  a  judgment  on  issue  joined.  It  is  a  mere  mistake  of  form 
and  is  cured  by  the  statute  of  jeofails,  and  the  appellate  court  will  presume  that  the  demujr- 
rer  was  withdrawn  or  properly  disposed  of.    Townsend  v.  Jemison,  7  How.,  719. 

§2355.  Defective  reconl.— Where  omissions  in  tho  record  do  not  materially  affect  the 
merits  of  a  case,  and  it  appears  that  substantial  justice  has  been  done,  the  territorial  supreme 
<jourt  will  not  disturb  the  judgment     Nisqually  Mill  Co.  t».  Taylor,*  1  Wash.  Ty.»  6. 

§  2356.  Where  the  record  of  the  inferior  court  omits  material  evidence  which  must  be 
within  the  knowledge  of  the  parties,  the  judgment  will  be  reversed  and  remanded  for  furthtt 
proceedings:    Combe  v.  Hodge,  21  How.,  408. 

1179 


2357-8369.  APPEALS  AND  WRITS  OF  ERROR. 

§  2357.  Competency  of  witness.—  On  a  writ  of  error  from  the  supreme  court  to  a  circuit 
court,  if  it  appears  that  a  witness  was  objected  to  as  incompetent  because  he  was  a  party, 
but  who  was  nevertheless  competent  under  the  laws  of  the  state  in  which  the  action  was 
tried,  and  his  testimony  was  excluded,  the  judgment  must  be  reversed ;  and  this  is  the  case 
though  the  bill  of  exceptions  does  not  state  what  facts  the  witness  was  offered  to  prove,  for 
the  exception  cannot  be  disregarded  on  the*  idea  that  the  testimony  could  not  have  been 
material  or  could  not  have  changed  the  verdict.  Vance  v.  Campbell,  1  Black,  430 ;  Hauss- 
knecht  v.  Clay  pool,  id.,  435. 

§  2358.  Defective  verdict. — Where  a  special  verdict  is  defective  in  stating  the  evidence  of  a 
fact  instead  of  the  fact  itself,  the  cause  will  be  remanded,  though  the  verdict  contains  evi- 
dence from  which  the  jury  might  have  found  the  fact.    Barnes  v,  Williams,*  11  Wheat,  415/ 

§  2359.  Where  upon  a  writ  of  error  to  the  circuit  court  the  verdict  set  forth  in  the  record 
Is,  at  common  law,  a  sufficient  finding  to  constitute  a  legal  verdict  on  the  issue  joined,  the 
supreme  court  will  not  reverse  the  judgment  on  account  of  any  alleged  defect  in  the  veitlict 
under  the  rules  of  practice  in  force  in  the  courts  of  the  state  in  which  the  circuit  court  sat. 
The  force  and  operation  of  a  verdict  brought  to  the  supreme  court  for  review  depends  on  the 
rules  9f  the  common  law.    Parks  v.  Turner,  12  How.,  43. 

§  2360.  A  verdict  was  rendered  by  a  jury,  conditioned  to  be  for  the  plaintiff  or  the  defend- 
ant according  to  the  opinion  of  the  court  as  to  a  certain  deed  not  therein  identified.  The  bill 
of  exceptions,  taken  to  the  opinion  of  the  judge  on  a  subsequent  motion  for  a  new  trial,  set 
forth  a  deed,  but  it  was  held  that  the  supreme  court  could  not  judicially  know  that  it  was  the 
deed  referred  to  in  the  verdict,  or  what  other  evidences  of  title  were  connected  with  it.  The 
judgment  was,  therefore,  reversed  on  account  of  the  imperfection  of  the  verdict.  M' Arthur 
V.  Porter,  1  Pet.,  626. 

§  2361.  An  objection  to  the  form  of  the  verdict  in  an  ejectment  case,  because  it  does  not 
find  for  or  against  all  the  x>arties  mentioned  in  the  different  counts  of  the  declaration,  will  be 
overruled  by  the  supreme  court  where  the  finding  conforms  to  the  first  count  in  the  original 
declaration,  and  the  second  in  an-amended  declaration,  and  no  objection  or  motion  in  arrest  of 
judgment  was  made  in  the  court  below,  and  such  finding  is  justified  by  the  two  counts  and 
the  evidence  produced.    Armstrong  v.  Morrill,  14  Wall.,  137. 

§  2362.  Where  the  verdict  in  an  ejectment  case  is  so  defective  that  the  supreme  court  can- 
not decide  the  case,  the  judgment  will  be  reversed  and  the  cause  remanded  for  a  new  trial. 
Though  the  record  show  no  conveyances  taking  the  title  out  of  the  plaintiff,  yet  the  supreme 
court  will  not  therefore  presume  that  there  were  none.    Harden  r.  Fisher,  1  Wheat,  303. 

g  2363.  In  admiralty. —  On  appeal  from  the  district  to  »the  circuit  court  in  an  aimiralty 
case,  where  the  report  of  the  master,  instead  of  stating  an  account  for  supplies,  merely  found 
the  amount  due,  the  judgment  must  be  assumed  to  be  correct.  The  Ship  Potomac,  2  Black, 
584. 

§  2364.  On  the  pleadings. —  The  supreme  court  will  reverse  the  judgment  of  a  lower  court 
where  it  appears  that  on  motion  of  the  plaintiff  an  answer  which  shows  a  good  defense  to 
the  action  was  stricken  out     Mandelbaum  v.  The  People,  8  Wall.,  313. 

§  2365.  Where  a  case  is  tried  in  the  circuit  court,  and  proceedings  are  had  as  if  the  plead- 
ings were  perfect,  a  failure  to  demur  or  to  reply  to  a  special  plea  does  not  furnish  sufficient 
grounds  for  the  reversal  of  the  judgment  on  a  writ  of  error  from  the  supreme  court.  Nau- 
voo  V,  Ritter,  7  Otto,  892. 

§  2366.  On  a  writ  of  error  to  the  circuit  court  the  supreme  court  will  consider  the  declara- 
tion, plea  and  findings  together,  and  defects  in  form  must  be  disregarded ;  and  if  it  appears 
that  the  judgment  is  according  to  **  the  right  of  the  cause  and  matter  in  law,"  it  must  be  aft 
firmed.    Jourdan  v.  BaiTett,  4  How.,  168. 

§  2367.  Where  the  declaration  contains  two  counts,  one  good  and  one  bad,  and  the  testi- 
mony was  exclusively  given  under  the  bad  count,  the  judgment  must  be  reversed.  Grande 
V.  Foy,  Hemp.,  104. 

§  2 368.  In  an  action  in  Louisiana  against  a  sheriff  for  levying  upon  the  property  of  the 
plaintiff  upon  an  execution  against  a  third  party,  the  answer  contained  an  allegation  of 
fraud,  in  that  the  sale  from  the  execution  debtor  to  the  plaintiff  was  made  with  intent  to  de^ 
fraud  creditors.  On  motion  of  the  plaintiff  this  allegation  was  stricken  from  the  answer. 
Held,  that  this  is  an  error  for  which  the  judgment  must  be  reversed.  Hozey  v,  Buchanan, 
16  Pet,  218. 

§  2369.  Wrong  form  of  action. —  Under  the  act  of  1861,  for  the  confiscation  of  property 
used  for  insurrectionary  purposes,  the  circuit  court  had  jurisdiction  to  entertain  proceedings 
for  the  condemnation  of  real  estate,  but  the  proceedings  in  such  cases  should  have  been  at 
common  law  so  far  as  a  trial  of  the  issues  by  jury  and  a  review  of  the  judgment  on  a  bill  of 
exceptions  were  concerned.  Accordingly  when  a  proceeding  for  the  condemnation  of  real 
estate  under  such  act  was  instituted  in  the  circuit  court  by  libel,  monition,  clainr  interposed^ 
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etc.,  the  supreme  court  will  entertain  an  appeal  from  the  decree  of  the  circuit  court  therein, 
but  only  for  the  purpose  of  reversing  it  as  irregular,  and  of  ordering  a  new  trial  in  the 
proper  form.    Union  Insurance  Co.  v.  United  States,  6  Wgjl.,  763. 

§  2370.  JarisdicUon. —  The  decree  of  the  court  below  will  be  reversed  on  writ  of  error 
where  it  does  not  appear  from  the  record  that  the  court  had  jurisdiction.  Wallen  v.  Will- 
iams, 7  Cr.,  608. 

§  2371.  Where  a  circuit  court  has  acted  in  a  case  in  which  it  had  no  jurisdiction,  and  has 
rendered  judgment,  or  decreed  affirmative  relief  to  the  plaintiff,  the  supreme  court  will  not 
merely  dismiss  the  suit  as  it  would  in  other  cases,  but  will  reverse  the  judgment,  and  will 
direct  the  circuit  court  to  dismiss  the  case.  United  States  v.  Huckabee,  16  Wall.,  435;  The 
Assessor  v.  Osbornes,  9  Wall.,  575. 

§  2372.  Where,  upon  appeal  to  the  supreme  court  from  a  decreie  of  the  circuit  in  a  case 
brought  to  it  from  the  district  court,  it  is  determined  that  neither  the  circuit  court  nor  the 
supreme  court  has  jurisdiction,  it  is  generally  irregular  to  make  any  order  or  decree  in  the 
case,  except  to  dismiss  the  suit;  but  that  rule  does  not  apply  to  a  case  where  the  circuit  court 
renders  a  judgment  or  decree  in  favor  of  the  party  instituting  the  suit,  and  the  supreme 
court  will  reverse  the  decree  in  the  circuit  court  and  remand  the  cause  with  directions  to  dis- 
miss the  suit    Stickney  v.  Wilt,  23  WaU.,  163. 

§  2378.  Where  the  circuit  court  in  a  suit  in  equity  rendered  a  decree  of  dismissal,  appar- 
ently on  the  merits,  and  on  appeal  therefrom  to  the  supreme  court  it  is  held  that  the  circuit 
court  was  without  jurisdiction,  the  decree  will  be  revei'sed,  with  directions  to  the  circuit 
court  to  dismiss  the  suit  for  want  of  jurisdiction,  without  prejudice.  Barney  v,  Baltimore, 
6  WalL,  288. 

g  2374.  Upon  a  writ  of  error  from  the  supreme  court  to  a  circuit  court,  if  the  record  does 
hot  show  the  citizenship  of  the  parties,  the  judgment  must  be  reversed ;  and  this  though  the 
residence  of  the  parties  is  disclosed,  for  the  allegation  must  be  that  the  parties  are  citizens 
and  not  residents  of  different  states.     Robertson  v.  Cease,  7  Otto,  649. 

§  2375.  Where,  on  appeal  from  a  district  couit  tothe  supreme  court  in  a  land  case,  it  does 
not  appear  from  the  record  that  the  land  lay  within  the  jurisdiction  of  the  district  court,  the 
decree  must  be  reversed  and  the  cause  remanded  to  the  district  court,  with  full  leave  to  make 
the  necessary  and  proper  amendments.     Cervantes  v.  United  States,  16 How.,  621. 

§  2376.  Division  of  opinion. —  Where  the  judges  of  the  supreme  court  are  divided  in  opin- 
ion the  judgment  will  be  affirmed.  Etting  v.  Bank  of  United  States,  11  Wheat.,  78;  The 
Antelope,  10  Wheat.,  126;  Walker  v.  Walker,  9  Wall.,  757;  Ficks  v.  Mathers,  Hemp.,  81. 

§  2377.  The  affirmance  in  such  a  case  is  as  binding  and  conclusive  upon  the  parties  as  if 
rendered  upon  the  concurrence  of  all  the  judges  upon  every  question  involved  in  the  case. 
Durant  v.  Essex  Company,  7  Wall.,  112. 

§  2378.  Where  a  majority  of  the  supreme  court,  on  a  writ  of  error  to  the  circuit  court, 
are  of  the  opinion  that  the  judgment  should  be  reversed,  but  are  equally  divided  as  to  the 
question  of  the  jurisdiction  of  the  court  below,  the  judgment  will  be  reversed,  but  a  venire 
facias  de  iwvo  will  not  issue.    Bingham  v.  Cabbot,  3  Dal.,  42. 

§2379.  Although  upon  a  writ  of  error  only  a  minority  of  the  supreme  court  agree  that 
there  is  error  in  each  of  the  principal  objections  relied  upon,  yet  where  upon  the  general 
question  of  reversal  a  majority  are  of  the  opinion  that  the  judgment  is  erroneous,  it  will  be 
reversed.    Smith  v.  United  States,  5  Pet.,  303. 

§  2380.  On  the  ini»tructioiis. —  Where  the  court,  in  giving  instructions  to  the  jury,  ex- 
presses an  opinion  as  to  the  bearing  and  tendency  of  the  evidence,  but  informs  the  jury  that 
the  opinion  is  not  intended  as  an  instruction,  and  is  not  binding  on  them,  this  is  not  error, 
and  does  not  interfere  with  the  rights  of  the  jmy.    Garrard  v.  Reynolds,*  4  How.,  123. 

§  2381.  Where  the  error  alleged  is  that  the  inferior  court  refused  to  give  a  particular  in- 
struction asked,  the  instruction  must  be  so  perfectly  stated  that  it  may  be  given  to  the  jury 
without  change.    Violett  v,  Patton,  5  Cr.,  152. 

§  2382.  The  supreme  court,  on  a  writ  of  error  to  a  circuit  court,  will  reverse  the  judgment 
when  it  appears  that  the  judge  in  his  instructions  to  the  jury  expressed  a  general  rule  in 
such  broad  and  general  terms  that  it  may  have  misled  the  jury.  Clarke  v,  Russell,  8  Dal., 
424. 

§  2383.  A  party  cannot  assign  for  error  the  refusal  of  an  instruction  to  which  he  has  not 
a  right  to  the  full  extent  as  stated,  and  in  its  precise  terms.  The  court  is  not  bound  to  give 
a  modified  insti*uction  varying  from  the  one  prayed.     Catts  v,  Phalen,  2  How.,  382. 

§  2384.  Where-the  trial  court  refuses  to  give  an  instruction  proper  under  the  pleadings 
and  evidence,  its  judgment  adverse  to  the  party  requesting  it  will  be  reversed,  and  a  new 
trial  awarded.    Scott  v.  Lunt,  7  Pet.,  607. 

§2385.  It  seems  that  unless  an  entire  prayer  for  instructions  to  the  jury  should  have  beeh 
granted,  its  refusal  is  not  etror.    Columbian  Ins.  Co.  of  Alexandria  v,  Lawrence,  2  Pet.,  44. 
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§§  2d8e-84()4.  APPEALS  AND  WRITS  OF  ERROR. 

§  2386.  The  objection  that  the  court  below  failed  to  consider  the  whole  cause,  and  conse- 
quently rendered  a  charge  too  favorable  to  the  plainti£f  in  error,  furnishes  no  ground  for  the 
reversal  of  the  judgment.     Bradstreet  v.  Huntington,  5  Pet.,  432. 

§  2387.  In  a  case  in  which  no  request  was  made  for  specific  instructions,  but  the 
instructions  actually  given  were  correct,  the  supreme  court  will  not  reverse  the  judgment  on 
the  ground  that  the  instructions  given  did  not  cover  the  whole  case.  Schutte  v.  ThompsoUr 
16  WalL,  164. 

§  2388.  A  judgment  will  not  be  reversed  because  the  answer  of  the  court  to  a  question  by 
the  jury  does  not  go  to  the  full  extent  of  the  question.  Having  made  no  further  queries,  it 
must  be  presumed  that  the  jury  were  satisfied.     Armstrong  v.  Toler,  11  Wheat,  279. 

§  2^89.  A  judgment  will  be  reversed  on  a  writ  of  error,  where  the  court  instructed  the 
jury  in  effect  to  find  only  nominal  damages,  and  they  so  found,  where  there  was  evidence 
tending  to  show  actual  damage.     Tracy  v,  Swartwout,  10  Pet.,  96. 

§  2390.  Where  the  bill  of  exceptions  contained  all  the  facts,  stating  that  they  were  proved, 
and  all  the  questions  of  law  arising  thereon  are  for  the  plaintiff,  the  judgment  will  not  be 
reversed  because  of  a  positive  instruction  to  find  for  the  plaintiff.  Arthur  v.  Jaooby,  13  Otto, 
678. 

§  2391.  Where  the  instructions  given  to  the  jury  are  sufficient  to  present  the  whole  con- 
troversy to  their  consideration,  and  they  are  framed  in  clear  and  unambiguous  terms,  it  is  no 
cause  for  the  reversal  of  a  judgment  to  show  that  one  or  more  of  the  players  for  instruction 
presented  by  the  losing  party  and  not  given  by  the  court  were  correct  in  the  abstract,  as  the 
refusal  of  the  court  to  give  the  instructions  as  requested,  under  those  circumstances,  would 
not  work  any  injury  to  the  party  making  the  request,  and  therefore  cannot  be  regarded  as 
error.    The  Schoals  t?.  Risley,  10  Wall.,  115. 

^  2392.  Instructions  of  the  court  below,  no  matter  how  erroneous,  which  have  no  appli- 
cation to  the  facts  of  the  case,  and  could  have  no  effect  on  the  verdict,  can  afford  no  ground 
for  the  reversal  of  the  decision  of  the  court  below.     United  States  v.  Wright,  1  McL.,  514 

§2399.  The  supreme  court  will  reverse  the  judgment  for  a  refusal  of  the  court  to  give  a 
proper  instruction  asked  with  reference  to  the  effect  of  a  letter  of  guaranty  on  which  the  ac- 
tion was  foimded.     Drummond  v,  Prestman,  12  Wheat.,  517. 

§  2394.  Where  the  evidence  on  a  certain  point  is  such  that  it  presents  no  question  for  the 
jury,  the  refusal  of  one  instruction,  and  the  giving  of  another,  which  in  effect  withdrew  that 
question  from  the  consideration  of  the  jury,  furnishes  no  ground  for  the  reversal  of  the 
judgment.    Ames  v,  Quimby,  16  Otto,  848. 

§  2395.  Where  the  effect  of  the  charge  of  a  court  is  to  withdraw  a  question  of  fact  from 
the  consideration  of  the  jury,  it  is  erroneous,  and  the  judgment  must  be  reversed.  United 
States  V.  Tillotson,  12  Wheat.,  183. 

g  2396.  The  supreme  court  will  reverse  the  judgment  of  the  court  below  where  instructions 
outside  the  case  or  involving  abstract  propositions  are  given,  which  may  have  misled  the  jury 
to  the  injury  of  the  party  against  whom  the  verdict  is  given.    Beaver  v.  Taylor,  1  Wall.,  644. 

§  2397.  A  judgment  will  not  be  reversed  for  the  refusal  of  instructions  which  are  ab- 
stractly correct  declarations  of  the  law,  if  there  is  no  evidence  to  support  them.  Insurance 
CJompany  v.  Baring,  20  WalL,  161. 

§  23 9 8,  The  judgment  of  the  circuit  must  be  reversed  if  the  instructions  given  are  calcu- 
lated to  mislead  the  jury.     Caldwell  v.  United  States,  8  How.,  379. 

§2399.  An  instruction  which  assumes  the  existence  of  facts  of  which  there  is  no  evidence 
is  misleading  and  erroneous,  and  is  sufficient  ground  for  the  reversal  of  the  judgment. 
Jones  r.  Randolph,  14  Otto,  109. 

§  2400,  It  is  not  error  to  refuse  instructions  which  are  correct  in  point  of  law,  if  those  given 
cover  the  entire  case  and  submit  it  properly  to  the  jury.  Laber  v.  Cooper,  7  Wall.,  565.  See 
the  case,  §§  1761-65. 

i$  2401.  The  circuit  court  is  bound,  if  requested,  to  instruct  the  jury  on  a  point  of  law 
relevant  to  the  issue;  but  if  it  appears  that  the  verdict  was  not  changed  by  the  refusal,  the 
supreme  court  will  not  reverse  the  judgment  on  writ  of  error.  Douglass  v.  JkrAllister,  3 
Cr..  300. 

§  2402.  The  supreme  court,  on  writ  of  error  to  the  circuit  court,  will  not  reverse  the  judg- 
ment for  instructions  favorable  to  the  plaintiff  in  error.     Thompson  v,  Roberts,  24  How.,  240. 

§  2403.  Though  the  court  may  have  erred  in  charging  the  jury  that  time  was  not  of  the 
essence  of  the  contract,  yet  if  no  legal  evidence  of  damages  is  offered,  the  instruction  could 
not  have  harmed  the  plaintiff  in  error,  and  is,  therefore,  no  ground  for  the  reversal  of  the 
judgment.     Phillips,  etc..  Construction  Co.  v.  Seymour,  1  Otto,  652. 

§  2404.  A  judgment  will  not  be  reversed  because  sentences  in  the  charge  to  the  jury  would 
need  qualification  if  standing  alone,  if  such  qualification  is  furnished  by  the  context,  and  the 
jury  could  not  have  been  misled.    Evanston  v,  Gunn,  9  Otto,  667. 
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EEVEKSAL  AND  AFFIRMANCE  IN  APPELLATE  COURT.    §§  2405-2421. 

§  2405.  If  it  appears  to  the  supreme  court  that  the  rulings  of  the  court  below,  that  certain 
matters  constitute  a  good  defense,  are  correct,  it  matters  not  what  errors  there  may  have  been 
in  instructions  given  to  the  jury  on  other  parts  of  the  case.  The  supreme  court  will  not 
reverse  the  judgment  and  award  a  new  trial  where  it  appears  certain  that  the  plaintiff  could 
not  recover.     Brobst  v.  Brock,  10  Wall.,  528. 

§  240  B.  If  the  plaintiff  in  error  demands  a  reversal  of  the  judgment  because  of  errors  in 
the  charge  to  the  jury,  he  must  show  an  error  to  his  prejudice,  or  it  will  not  be  considered. 
Armstrong  v.  Toler,  11  Wheat.,  267. 

§  2407.  While  an  instruction  to  the  jury  as  to  the  form  of  their  verdict,  should  they  find 
for  the  defendant,  may  have  been  improperly  refused,  yet,  as  the  jury  found  for  the  plaintiff, 
the  error,  if  any,  became  immaterial,  and  the  judgment  will  not  be  reversed  therefor.  Alsop 
r.  Hutton,*  1  Wyom.  Ty.,  286. 

§  2408.  On  the  evidence. —  Where  hearsay  testimony  is  admitted  in  rebuttal  in  relation  to 
a  material  x>oint,  and  the  court  directs  the  jury  to  consider  it  for  what  it  is  worth,  the  su- 
preme court  will  reverse  the  judgment.    Young  v.  Q-odbe,  15  Wall.,  564. 

§  2409.  The  supreme  court,  finding  that  the  evidence  in  the  court  below  tended  to  prove  a 
certain  contract  which  the  court  below  ignored,  and  that  the  lower  court  erred,  therefore,  in 
not  submitting  the  question  of  such  contract  to  the  jury  on  the  evidence,  or  in  construing  the 
commercial  correspondence  given  in  evidence  and  directing  the  jury  accordingly,  reversed 
the  judgment  and  ordered  a  new  trial,  but  refrained  from  expressing  its  opinion  on  the  ques- 
tion whether  the  evidence  which  tended  to  prove  the  contract  actually  did  prove  it.  Drakely 
V.  Gregg,  8  Wall.,  268. 

§  2410.  The  judgment  of  the  court  below  will  not  be  reversed  on  account  of  the  rejection 
of  legal  evidence  to  prove  an  immaterial  fact.    Turner  v.  Fendall,  1  Cr.,  183. 

§  241 1.  A  judgment  will  not  be  reversed  because  of  an  error  of  the  court  in  directing  as 
to  the  order  in  which  testimony  sliall  be  introduced,  unless  it  clearly  appears  that  the  com- 
plaining party  has  been  injured.    Clark  v,  Fredericks,*  15  Otto,  4. 

§  241 2.  The  supreme  court,  on  appeal  from  the  decree  of  the  district  court  in  proceedings 
to  confirm  the  title  to  a  Mexican  grant,  will  not,  where  the  testimony  is  conflicting,  disturb 
the  finding  of  the  district  court.    Alviso  v.  United  States,  8  Wall.,  340. 

§  2413. error  most  be  prejndieial.—  A  judgment  of  the  district  court,  on  appeal  to  the 

circuit  court,  will  not  be  reversed  for  errors  in  the  admission  or  rejection  of  evidence,  unless 
the  error  be  striking  and  necessarily  calculated  to  mislead  the  minds  of  the  jury.  Walker  v. 
Hawxhurst,  5  Blatch.,  495. 

§  2414.  Nor  will  the  judgment  be  reversed  for  the  refusal  of  the  court  to  admit  evidence 
offered,  unless  it  appear  affirmatively,  that,  if  admitted,  it  would  tend  to  prove  a  material  fact 
in  the  cause.    Watt  v.  United  States,  15  Blatch.,  88i 

§  2415.  A  judgment  will  not  be  reversed  for  error  in  excluding  testimony  which  is  cumu* 
lative  only,  if  it  is  apparent  that,  if  received,«it  would  not  have  affected  the  result ;  and  espe- 
cially where  the  court  below  says  in  its  opinion  that  had  the  evidence  offered  been  admitted  and 
full  effect  given  to  it,  its  decision  would  have  been  the  same.     Cannon  v,  Pratt,  9  Otto,  628. 

§  2416.  If  the  rejection  of  evidence  by  the  circuit  court  worked  no  harm  to  the  plaintiff, 
the  supreme  court  will  not  reverse  the  judgment^  whether  such  evidence  was  in  strict  legal 
principle  admissible  or  not.     Gregg  v.  Moss,  14  Wall.,  569. 

§  2417.  The  admission  of  irrelevant  evidence  is  not  a  ground  of  reversal  if  it  worked  no 
injury.  Home  Ins.  Co.  v,  Baltimore  Warehouse  Co.,  8  Otto,  527.  If  in  such  a  case  the  judg- 
ment is  right,  it  will  be  affirmed.  Anon.,  Hemp.,  215.  Or  if  it  appears  that  it  could  not  have 
injured  the  party  complaining.    Mining  Co.  v.  Taylor,  10  Otto,  42. 

§  2418.  If  the  inferior  court  erred  in  admitting  improper  testimony,  the  judgment  must 
be  reversed,  without  regard  to  the  question  whether  there  was  admissible  evidence  sufficient 
to  sustain  the  verdict.  Church  v,  Hubbart,  2  Cr.,  239.  If  improper  testimony  has  been  in^ 
troduced  the  appellate  court  will  not  consider  its  weight  or  importance,  but  must  reverse  the 
judgment.    Smith  v,  Carrington,  4  Cr.,  70. 

§2410.  The  fact  that  incompetent  evidence  has  been  admitted,  against  objection,  to  prove 
the  delivery  of  goods,  will  furnish  no  ground  for  the  reversal  of  the  judii^ent,  when  such 
delivery  is  otherwise  proved  by  competent  and  unimpeached  witnesaes.  Cooper  v»  Coates,  2^1 
Wall.,  110. 

§  2420.  Will  remand,  when. — Where  a  judgment  on  a  special  verdict  is  reversed,  and  the 
fact  found  is  found  defectively,  the  cause  must  be  remanded  and  a  venire  de  novo  awarded. 
Chesapeake  Insurance  Co.  v.  Stark,  6  Cr.,  278;  Livingston  v,  Maryland  Insurance  Co.,  id.,  280. 

^  2421.  Where  all  the  facts  are  found  in  a  case,  and  aU  are  apparent  of  record,  and  the 
only  question  to  be  determined  by  the  appellate  court  is  what  judgment  ought  to  be  rendered 
€fn  the  facts,  a  venire  de  novo  will  not  be  awarded.  Inanrance  Company  v.  Piaggio,  10  Waif., 
8681 
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§§  2422-2433.  APPEALS  AND  WRITS  OF  ERROR. 

§  2422.  Where,  in  proceediagB  to  enforce  a  forfeiture,  the  sentence  of  the  circuit  court  is 
reversed  because  the  libel  is  imperfectly  drawn,  the  case  will  be  remanded  with  directions  to 
permit  the  libel  to  be  amended.  Brig  CaroUnei;.  United  States,  7  Cr.,  600;  The  Schooner 
Anne  v.  United  States,  7  Cr.,  572. 

§  2423.  On  an  appeal  from  the  circuit  court  of  the  District  of  Columbia,  where  facts  ma- 
terial to  the  final  decree  are  suggested,  but  not  so  put  in  issue  that  the  supreme  court  can 
safely  proceed  to  make  a  final  decree,  the  decree  of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded  with  directions  to  allow  the  proper  amendments.     Estho  v.  Lear,  7  Pet.,  131. 

§  2424.  Where,  on  appeal  from  the  supreme  court  of  the  District  of  Columbia,  the  supreme 
court  finds  a  mistake  in  the  report  of  the  auditor  in  the  court  below,  yet  the  facts  are  clearly 
ascertained  by  the  proofs  and  admissions  before  the  auditor,  the  case  will  not  be  sent  back 
for  a  new  report  by  the  auditor,  but  the  supreme  court  will  make  the  proper  corrections.  Gun- 
nell  V,  Bird,  10  Wall.,  806. 

§  2425.  Where,  on  appeal  to  the  supreme  court  from  the  circuit  court  in  equity,  the  evidence 
is  insufficient  to  sustain  the  decree,  the  supreme  court  must,  as  a  rule,  dismiss  the  bill ;  but 
where  the  defect  in  the  evidence  is  technical  merely,  and  there  appears  to  have  been  no  objec- 
tion thereto  in  the  court  below,  the  decree  will  be  reversed  and  the  case  remanded  for  further 
proceedings  in  the  court  below.     Drummond  v.  Magriider,  9  Cr.,  125. 

§  2426.  Where  the  supreme  court  on  a  writ  of  error  to  a  lower  court  finds  that  the  plead- 
ings were  so  defective  that  the  lower  court  had  no  jurisdiction,  the  judgment  must  be 
reversed  and  the  cause  remanded  that  the  amendments  necessary  to  show  jurisdiction  may 
be  made.    Morgan  v.  Gay,  19  Wall.,  83. 

§  2427.  In  a  suit  for  the  distribution  of  the  effects  of  a  testator,  the  construction  of  the 
words  "heir  at  law"  became  important,  but  as  there  was  no  allegation  in  the  bill  as  to  the 
domicile  of  the  testator  at  the  time  of  making  the  will,  or  at  the  time  of  his  death,  the  su- 
preme court  held  that  they  could  not  dispose  of  the  case  for  want  of  such  allegations,  and 
reversed  the  decree  and  remanded  the  case  with  instructions  to  allow  an  amendment.  Har- 
rison V.  Nixon,  9  Pet.,  602. 

§  2428.  On  a  writ  of  error,  where  errors  exist  in  the  record  of  the  circuit  court  which 
would  justify  the  reversal  of  the  judgment,  the  supreme  court  may  send  back  the  cause, 
with  such  instructions  as  the  justice  of  the  case  may  require.  But  if  in  point  of  law  the 
judgment  ought  to  be  affirmed,  it  is  the  duty  of  the  supreme  court  to  affirm  it.  A  decision 
which  conforms  to  law  cannot  be  reversed  and  the  cause  remanded  for  further  proceedings. 
Binney  v.  Chesapeake  &  Ohio  Canal  Co.,  8  Pet.,  218. 

§  2429.  Where  the  complainant  in  a  bill  in  equity  showed  himself  entitled  to  an  account, 
but,  instead  of  applying  specially  for  it,  rested  his  case  in  the  circuit  couii;  on  a  ground  not 
tenable,  the  supreme  court,  on  appeal,  reversed  the  decree,  and  remanded  the  case  to  the  cir- 
cuit court,  with  directions  to  take  an  account    Finley  v.  Lynn,  6  Cr.,  252. 

§2430.  Where  a  decree  was  entered  in  an  in%>lvent  proceeding  against  a  bank,  discharg- 
ing the  stockholders  from  liability,  without  their  having  been  served  with  process  or  joined 
as  parties,  the  cause  was  remanded  with  directions  to  modify  the  decree,  and  when  so  modi- 
fied the  decree  to  stand  affirmed.  Terry  v.  Commercial  Bank  of  Alabama,  2  Otto,  454  See 
the  case,  §§  1759-60.    See,  also,  §§  803,  1884;  also,  XIX.  6. 

XIX.  PfiAoncE  IN  Appellate  Courts. 

1.  Amendments, 

Summary  — i^or  sued  out  by  wrong  party,  §  2431. — Necessary  party  omitted,  §2432. — Dis- 
missal for  want  of  allegations  of  citizenship,  §  2433. —  Writ  not  properly  returnable, 
§  2434.—  Of  pleadings,  §  2435.—  On  libels  in  rem,  §  2436. 

§  2431.  A  writ  of  error  which,  by  mistake,  appears  to  have  been  sued  out  by  the  success- 
ful party,  is  fatally  defective,  and  cannot  be  amended.     Hodge  v.  Williams,  §  2437.     See 

§2460. 

§  2432.  Where  a  necessary  party  to  a  writ  of  error  is  omitted,  the  court  may,  in  its  dis- 
cretion, permit  an  amendment.  Leave  in  this  case  was  refused,  because  it  would  only  lead 
to  unnecessary  delay  and  expense.    Pearson  v.  Yewdall,  §§  2438,  2439.     See  §  2460. 

§  24B3.  Where  a  cause  was  dismissed  for  want  of  the  necessary  allegations  of  citizenship, 
the  court  refused  to  permit  an  amendment  and  reinstate  the  case  after  the  close  of  the  term 
at  which  the  cause  was  dismissed.  Such  amendment  could  be  made  in  the  lower  court,  the 
cause  reheard,  and  a  new  appeal  could  then  be  taken.    Jackson  v,  Ashton,  §  2440.   See  §  2465. 
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PRACTICE  |N<  APPELLATE  GaURi;B.  §§  2434-949'^. 

%  24B4.  A  ju4gnieiKb  was  entered  (xa  October  5th,  the  term,  of  the  supreme  court  commenced 
on  October  15th,  and  the  writ  of  error  was  made  returnable  on  the  **  second  Monday  in  Octo- 
ber next."  An  amendment  was  allowed,  making  the  writ  returnable  to  the  third  Monday  of 
the  term,  and  a  new  citation  was  directed  to  issue,  returnable  on  the  first  Monday  of  the 
next  succeeding  May.    National  Bank  v.  Bank  of  Commerce,  §  3441.    See  §  2451. 

§  2435.  On  appeals  to  the  circuit  court  in  equity  c-ases,  the  pleadings  may  be  amended  in 
matters  of  substance.    Warren  v.  Moody,  §§  2412,  2448.    See  §  246S. 

§  2436.  Amendments  may  be  allowed  in  the  circuit  court  on  appeals  in  cases  of  libels  or 
informations  in  rem  for  violations  of  the  municipal  laws.    Anonymous,  §§  2444-2447. 

[Notes.— See  §§  2448-2471.] 

HODGE  V.  WILLIAMa 
(22  Howard,  87-69.    1859.) 

Ebbob  to  IT.  S.  District  Court,  Eastern  District  of  Texas. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  It  appears,  from  the  record  in  this  case,  that  an  action 
was  brought  in  the  circuit  court  of  the  United  States  for  the  eastern  district  of 
Texas,  by  Jpljin  A.  Williams,  against  Hodge  and  the  other  defendants  named 
in  the  proceedings,  and  at  the  trial  the  judgment  was  against  the  plaintiff. 
The  writ  of  error  removing  the  case  to  this  court  is  in  the  name  of  the  defend- 
ants who  succeeded  in  the  court  below,  and  do  not  desire  to  disturb  the  judg- 
ment; and  the  plaintiff  in  that  court,  who  alleges  error  in  the  judgment,  and 
seeks  to  reverse  it,  is  made  the  defendsi^nt  in  the  writ  of  error.  It  is  evident 
that  the  writ  was  intended  to  be  sued  out  by  the  plaintiff  in  the  court  below, 
and  that  the  names  of  the  defendants,  as  plaintiffs  in  the  writ,  were  used  with- 
out their  authority ;  for  the  errors  are  assigned  by  the  plaintiff,  and  the  bond 
states  that  a  writ  of  error  has  been  sued  out  by  him,  and  the  citation  issued  by 
the  judge  is  directed  to  the  defendants,  and  served  on  their  counsel.  And  it  is 
obvious  that  the  writ  in  the  name  of  the  defendants  was  an  oversight  of  the 
•clerk  by  whom  it  was  issued. 

§•2437.  Where  the  writ  of  error  describee  the  plaintiff  m  error  ae  defendant 
in  error ^  and  defendant  as  plaintiffs  it  cannot  he  amended. 

But  the  amendment  proposed  cannot  be  made  here.  An  amendment  pre- 
supposes jurisdiction  of  the  case.  And' this  court  have  no  appellate  power  over 
the  judgment  of  the  court  balow,  unless  the  judgment  is  brought  here,  accord- 
ing to  the  act  of  congress  —  that  is,  by  writ  of  error;  and  that  writ,  from  its 
nature  and  character,  must  be  sued  out  by  the  party  who  alleges  error  in  the 
judgment  of  the  inferior  court.  This  writ  is  not  mere  matter  of  form,  but 
matter  of  substance,  prescribed  by  law,  and  essential  to  the  jurisdiction  of  this 
court.  And  if  it  were  amended  here,  by  making  the  plaintiffs  in  error  defend- 
ants, and  the  defendant  in  error  the  plaintiff,  it  would  be  a  new  writ  made 
here,  and  not  the  one  issued  by  the  officer  appointed  by  law.  Upon  this  prin- 
ciple, the  court  have  uniformly  refused  to  amend  writs  of  error ;  and  this  must 
now  be  regarded  as  the  settled  practice  of  the  court.  It  has  repeatedly  refused 
to  amend,  where  the  partnership  name  of  a  firm  was  used  instead  of  the  proper 
names  of  the  parties;  and  in  like  manner  it  has  refused  to  amend  where  the 
name  of  one  or  more  of  the  parties  were  given,  and  the  rest  designated  as 
others  joined  with  them,  without  setting  out  the  names  of  those  intended  to  be 
included  as  others.  But  the  precise  point  now  before  us  was  decided  in  the  case 
of  Hines  v.  Papin,  at  December  term,  1857.  The  same  error  was  committed  in 
that  case  which  had  been  committed  in  this ;  and  the  error  was  equally  appar- 
ent, as  in  the  present  instance,  from  the  recital  in  the  bond  and  the  citation  and 
service.    The  case  was,  indeed,  even  stronger  for  the  amendment  than  this,  for 
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counsel  appeared  in  this  court  for  each  of  the  parties,  and  offered  to  amend  by 
consent.  Yet  the  court  refused  to  amend,  upon  the  ground  that  consent  of 
parties  would  not  give  jurisdiction,  where  it  was  not  given  by  law  and  legal 
process.  But  here  there  is  no  appearance  for  the  parties  who  are  named  a» 
plaintiffs  in  the  writ  of  error;  and  if  we  order  the  amendment,  we  should 
make  them  defendants  in  a  suit  in  which  they  are  not  bound  to  appear  in  that 
character.  It  is  the  duty  of  the  party  who  desires  to  bring  a  case  before  thia 
court,  to  see  that  proper  and  legal  process  is  sued  out  for  that  purpose ;  and  if 
he  fails  to  do  so,  he  has  no  right  to  treat  the  defect  as  a  mere  clerical  error,  for 
which  he  is  not  to  be  held  responsible*  The  opinion  in  the  case  of  Hines  v. 
Papin,  above  referred  to,  was  delivereji  orally,  and  not  reduced  to  writing,  and 
consequently  does  not  appear  in  the  printed  reports.  The  court  have  there- 
fore deemed  it  advisable  to  state  now  the  practice  and  doctrine  of  the  court  in 
this  respect,  in  order  that  suitors  may  be  aware  of  the  necessity  of  paying 
proper  attention  to  the  process  they  issue,  and  not  subject  themselves  to  costs 
and  delay  by  errors  which  a  clerk,  in  the  hurry  and  pressure  of  other  business^ 
will  unavoidably  sometimes  commit. 

The  writ  of  error  must  therefore,  upon  the  motion  before  the  court,  be  dis- 
missed, as  it  cannot  be  amended. 

PEARSON  V.  YEWDALL. 
(5  Otto,  294-296.     1877.) 

Error  to  the  Supreme  Court  of  Pennsylvania. 

Opinion  by  Watte,  C.  J. 

Statement  of  Facts. —  It  having  been  suggested  to  us  at  the  last  term  that 
the  city  of  Philadelphia  was  a  party  to  this  cause  in  the  court  below,  and  ad- 
verse in  interest  to  the  plaintiffs  in  error,  leave  was  granted  the  defendants  in 
error  to  move  to  dismiss  this  suit,  because  the  city  is  not  named  in  the  writ, 
and  for  the  city  to  appear  by  counsel,  to  be  heard  in  support  of  the  motion. 
That  motion  has  now  been  made,  and  the  plaintiffs  in  error,  Vhile  resisting  it, 
ask  leave,  under  sec.  1005,  Rev.  Stat.,  to  amend  their  writ  by  naming  the  city 
as  a  defendant,  in  case  it  shall  appear  to  be  necessary. 

The  city  councils,  by  ordinance,  ordered  that  Paschall  street  should  be  opened 
to  public  use.  Thereupon  the  present  defendants  in  error,  owning  property 
which  would  be  taken  by  the  opening,  petitioned  the  court  of  quarter  sessions^ 
conformably  to  the  act  of  the  general  assembly  of  Pennsylvania  regulating 
such  proceedings,  to  appoint  proper  persons  to  view  the  premises  and  assess 
their  damages.  In  accordance  with  this  petition,  the  court  appointed  a  jury  of 
six  men  to  view  the  premises,  and  assess  the  damages  which  had  been  sustained. 
Notice  of  their  appointment  and  of  the  time  and  place  they  would  meet  to  per- 
form their  duties  was  served  upon  all  the  owners  of  property  through  which 
the  street  would  run.  Availing  themselves  of  this  notice,  the  plaintiffs  in  error 
appeared,  among  others,  and  presented  their  claims.  Notice  of  the  meeting  was 
also  served,  in  accordance  with  the  further  provisions  of  the  statute,  upon  the 
law  department  of  the  city,  and  the  solicitor,  who  was  charged  by  law  with 
the  duty  of  representing  and  protecting  the  interests  of  the  city  in  all  such 
matters,  appeared  before  the  jury  in  his  official  capacity.  The  viewers,  after  a 
hearing,  made  a  report  to  the  court  of  their  allovvanc3s  to  the  several  claimants. 
The  plaintiffs  in  error  excepted  to  the  report,  for  the  reason,  among  others,  that 
the  amount  awarded  to  them  was  too  small,  and  the  city  also  excepted,  because 
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it  was  too  large.  The  court  of  quarter  sessions  overruled  the  exceptions  of 
both  parties,  and  confirmed  the  report.  The  plaintiffs  in  error  then  appealed  to 
the  supreme  court,  and  the  report  being  there  again  confirmed,  they  now  seek 
to  bring  the  case  here  for  review  upon  this  writ. 

§  2438.  Necessary  party  to  a  writ  of  error. 

There  can  be  no  doubt  but  that  the  city  is  an  indispensable  party  to  this  suit. 
The  viewers  were  appointed  at  the  instance  of  the  defendants  in  error*;  but  they 
were  appointed  in  a  proceeding  by  the  city,  in  its  nature  adverse  to  all  the 
property  owners  affected,  for  an  appropriation  of  private  property  to  public  use. 
It  nowhere  appears  that  the  interests  of  the  plaintiffs  in  error  are  adverse  to 
those  of  the  defendants  in  error.  They  were  both  property  owners,  and  both 
seeking  compensation  for  their  property  before  it  should  be  opened  to  the  use 
of  the  public.  The  city  alone  represented  the  public,  and  was,  therefore,  the 
only  party  to  the  proceeding  adverse  to  the  claimants.  Under  such  circum- 
stances, we  cannot  properly  review  the  judgment  below  in  its  absence. 

§  2439.  It  is  discretionary  with  the  court  to  permit  an  amendment  of  a  writ 
of  error  hy  hringing  in  necessary  parties. 

The  question  now  arises,  whether  the  plaintiffs  in  error  shall  have  leave  to 
amend.  Sec.  1005  of  the  Revised  Statutes  authorizes  this  court  in  its  discretion, 
and  upon  such  terms  as  it  may  deem  just,  to  allow  an  amendment  of  a  writ  of 
error  when  the  statement  of  the  parties  thereto  is  defective.  The  right  of  a 
party  to  amend  is  not  absolute,  but  it  is  to  be  granted  by  the  court  in  its  dis- 
cretion. Whether  it  should  be  granted  in  a  particular  case  must  depend  upon 
the  attending  circumstances.  In  this  case,  we  think  the  amendment  ought  not 
to  be  allowed.  We  have  looked  carefully  through  the  record,  and  cannot  find 
that  any  question  is  presented  which  has  not  been  many  times  decided.  We 
have  held  over  and  over  again  that  art.  7  of  the  amendments  to  the  constitu- 
tion of  the  United  States  relating  to  trials  by  jury  applies  only  to  the  courts  of  the 
United  States  (Edwards  v.  Elliott,  21  Wall.,  557) ;  and  in  the  act  of  the  general 
assembly  of  Pennsylvania,  now  under  consideration,  ample  provision  is  made 
for  an  inquiry  as  to  damages  before  a  competent  court,  and  for  a  review  of  the 
proceedings  of  the  court  of  original  jurisdiction,  upon  appeal  to  the  highest  court 
of  the  state.  This  is  due  process  of  law,  within  the  meaning  of  that  term  as 
used  in  the  federal  constitution.  To  grant  the  amendment  would,  in  our  opinion, 
lead  only  to  unnecessary  delay  and  expense. 

Writ  dismissed. 

JACKSON  V.  ASHTON. 
(10  Peters,  480,  481.    1836.) 

Appeal  from  U.  S.  Circuit  Court,  Eastern  District  of  Pennsylvania. 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. — A  motion  has  been  made  to  allow  an  amendment  of 
the  record  of  this  case,  by  inserting  an  allegation  of  the  citizenship  of  the  par- 
ties, and  to  reinstate  this  cause  on  the  docket  under  the  following  circum- 
stances: The  cause  came  before  this  court  at  the  January  term,  1834;  and, 
as  will  be  found  in  the  eighth  volume  of  Mr.  Peters'  Eeports,  pp.  148,  149,  was 
then  reversed  for  want  of  jurisdiction  of  the  circuit  court  by  reason  of  the 
omission  to  allege  that  the  parties  were  citizens  of  different  states.  The  appeal 
to  this  court  was  dismissed,  and  the  decree  of  this  court  was  ordered  to  be  cer- 
tified to  the  circuit  court. 
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§  3440.  An  omission  to  allege  the  citizenship  of  the  parties  is  not  amendable 
in  the  supr&ine  courts  especially  after  the  dose  of  the  term  at  which  the  case  was 
dismissed;  hut  the  amendtnent  m,ay  he  Wjode  in  the  lower  court. 

We  are  of  opinion  that,  under  these  circumstances,  the  record  cannot  be 
amended,  or  the  cause  reinstated  in  this  court.  It  would,  in  eflfect,  be  a  re- 
versal of  the  former  decree  of  this  court.  "We  have  no  power  over  the  decrees 
rendered  by  this  court  after  the  term  has  passed,  and  the  cause  has  been  dis- 
missed, or  otherwise  finally  disposed  of  here. 

But  in  our  opinion  there  is  no  difficulty  in  making  the  proposed  amendment 
in  the  circuit  court,  if  that  court  shall  see  fit,  in  its  discretion,  to  allow  it  to  be 
done.  The  cause  may  then  be  reheard  there,  and  upon  the  decree  newly  ren- 
dered an  appeal  can  then  be  taken  to  this  court,  or  a  decree  may  be  there  ren- 
dered by  consent  of  the  parties,  in  order  to  enter  the  cause  without  any  delay 
to  this  court.  This  court,  in  rendering  its  former  decree,  had  no  authority,  not 
having  any  jurisdiction  but  to  reverse  for  the  want  of  jurisdiction  of  the  circuit 
court,  to  send  the  cause  bdck  for  further  proceedings,  with  liberty  to  amend  the 
bill.  But  the  mandate  was  not  understood  by  us  to  apply,  except  to  the  record 
in  its  then  state;  and  we  entertain  no  doubt  that,  notwithstanding  anything  in 
the  former  decree  of  reversal,  it  is  entirely  competent  for  the  circuit  court,  in 
their  discretion,  to  allow  the  amendment  now  proposed  to  be  made,  and  to  re- 
instate the  cause  in  that  court.  But  we  have  no  authority  in  the  matter.  The 
motion  is,  therefore,  overruled. 

NATIONAL  BANK  v.  BANK  OF  COMMERCE. 
(9  Otto,  608-610.     1878.) 

Error  to  U.  S.  Circuit  Court,  Eastern  District  of  Missouri. 

Opinion  by  Waite,  C.  J. 

Statement  op  Facts. —  The  judgment  below  was  rendered  October  5,  1878,* 
and  the  present  term  of  this  court  commenced  October  15th.    A  writ  of  error 
returnable  on  the  "  second  Monday  in  October  next "  was  sued  out  and  served 
the  day  the  judgment  was  rendered.     A  citation  returnable  on  the  same  day 
with  the  writ  was  duly  signed  and  served  before  the  first  day  of  the  term. 

Eule  8  of  this  court  provides  that  in  cases  where  the  judgment  is  rendered 
less  than  thirty  days  before  the  first  day  of  the  next  term  of  this  court,  the 
writ  of  error  and  citation  may  be  made  returnable  on  the  third  Monday  of  the 
term,  and  be  served  before  that  day.  By  section  1005  of  the  Revised  Statutes 
this  court  is  authorized  at  any  time,  in  its  discretion,  and  upon  such  terms  as  it 
may  deem  just,  to  allow  an  amendment  of  a  writ  of  error  when  it  is  made  re- 
turnable on  a  day  other  than  the  day  of  the  commencement  of  the  term  next 
ensuing  the  issue  of  the  writ,  provided  the  defect  has  not  prejudiced,  and  the 
amendment  will  not  injure,  the  defendant  in  error.  Section  999,  Rev.  Stat., 
provides  that  the  adverse  party  shall  have  at  least  thirty  days'  notice  of  a  writ 
of  error  by  citation.  The  plaintiff  in  error  now  moves  to  amend  the  writ  so  as 
to  make  the  return  day  the  first  day,  or  the  third  Monday  of  the  present  term, 
for  the  issue  of  a  new  citation  to  conform  to  the  amended  writ,  and  for  leave  to 
file  the  transcript  and  docket  the  cause. 

§  2441.  A  writ  of  error  nM  properly  returnable  7nay  he  amended,  {a) 

We  think  the  motion  should  be  granted.  Section  1005  clearly  authorizes 
us,  in  our  discretion,  to  allow  the  amendment  of  the  writ,  and  we  cannot  see  that 

(a;  The  commencement  of  the  terms  of  the  supreme  court  was  changed  from  the  first  Monday  of  December  to 
the  second  Monday  of  October  by  the  act  of  January  24, 1873.    A  writ  of  error,  bearing  teste  on  the  25th  of  Febru- 
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the  defect  has  prejudiced,  or  that  the  amendment  will  injure,  the  defendant  in 
error.  The  fact  that  thirty  da3'"s  could  not  elapse  between  the  date  of  tho 
writ  and  the  return  day  presents  no  objection.  Section  999  of  the  Revised 
Statutes  is  but  the  re-enactment  of  a  similar  provision  in  section  22  of  the 
judiciarj''  act  of  1789  (1  Stat.,  84),  and  until  the  promulgation  of  the  present 
rule  at  the  December  term,  1867  (6  Wall.,  vi),  all  writs  of  error  were  made  re- 
turnable on  the  first  day  of  the  term  next  after  their  date,  no  matter  how 
short  the  time  between  the  day  of  the  issue  and  that  of  the  return.  The  cita- 
tion followed  the  writ,  and  service  was  required  before  the  return  day.  By  a 
rule  entered  as  early  as  the  February  terra,  1803,  if  the  writ  issued  within 
thirty  days  before  the  meeting  of  the  court,  the  defendant  in  error  was  at 
liberty  to  enter  his  appearance  and  proceed  to  trial,  or  otherwise  the  cause  was 
continued.  1  Cranch,  xviii.  At  the  same  term,  in  Lloyd  v.  Alexander,  id., 
365,  the  reason  for  the  adoption  of  the  rule  is  stated,  and  in  "Welch  v.  Mande- 
ville,  5  id.,  321,  the  court  decided  that  when  the  citation  was  not  served  thirty 
days  before  the  term,  the  defendant  in  error  would  not  be  required  to  go  to  a 
hearing  without  his  consent.  The  meaning  of  the  statute  is  not  that  the  cita- 
tion shall  be  served  thirty  days  before  the  return  day,  but  that  the  defendant 
in  error  shall  have  at  least  thirty  days'  notice  before  he  can  be  compelled  to  go 
to  a  hearing.  We  do  not  understand  that  the  case  of  Yeaton  v,  Lenox,  7  Pet., 
220,  holds  otherwise.  Certainly  there  was  nothing  in  the  facts  to  require  any 
such  decision. 

As  the  return  day  of  the  writ  is  changed,  a  new  citation  should  issue  to 
notify  the  defendant  in  error  of  what  has  been  done.  This  is  clearly  within 
the  rule  as  stated  in  Dayton  v.  Lash,  94  U.  S.,  112.  The  transcript  may  be 
filed  and  the  cause  docketed  upon  a  compliance  by  the  plaintiff  in  error  with 
the  rules  in  that  particular. 

An  order  will  be  entered  allowing  the  plaintiff  in  error  to  amend  the  writ  by 
inserting  the  third  Monday  of  the  present  term  as  the  return  day,  in  lieu  of 
the  "  second  Monday  in  October,"  and  requiring  him  to  cause  a  new  citation, 
returnable  bn  the  first  Monday  in  May  next,  to  be  issued  and  served  on  the 
defendant  in  error.  So  ordered. 

WARREN  V.  MOODY. 
(Circuit  Court  for  Alabama:  9  Federal  Reporter,  678,  674     1881.) 

Opinion  by  Pardee,  C.  J. 

Statement  of  Facts. —  This  case  is  a  cause  in  equity,  originally  brought  in 
the  district  court  to  set  aside  a  fraudulent  conveyance  of  a  bankrupt,  and  after 
final  decree  in  that  court  has  been  appealed,  under  section  4980,  Rev.  St.,  to 
this  court.  It  came  up  for  hearing  at  last  term,  when  an  amendment  of  sub- 
stance was  allowed  to  the  original  bill,  and  the  cause  continued  to  allow  the  de- 
fendant to  meet  the  amended  bill  by  motion  to  strike  out  or  answer  or  plead, 
as  counsel  might  advise.  The  defendant  moves  to  strike  out  the  amendment, 
and  this  motion  presents  the  question  whether  it  is  allowable  on  appeal  in 
equity  to  permit  amendments  to  pleadings. 

§  2442.  On  appeals  in  equity  tlie  circuit  court  may  permit  an  amendment  of 
the  pleadings. 

In  Kennedy  v.  Georgia  State  Bank,  8  How.,  610,  it  is  said:  "  There  is  noth- 
ing in  the  nature  of  an  appellate  jurisdiction,  proceeding  according  to  the  com- 

ary,  1873,  was  made  returnable  to  the  first  Monday  of  December  Instead  of  the  second  Monday  of  October. 
Jfeld,  that  it  might  be  amended  pursuant  to  the  provisions  of  §  1  of  the  act  of  June  1, 1878.    Hampton  v.  Rouse,* 
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mon  law,  which  forbids  the  granting  of  amendments.  And  the  thirty-second 
section  of  the  judiciary  act  of  1789  (now  Rev.  St,  §  954),  allowing  amend- 
ments, is  suflSciently  comprehensive  to  embrace  causes  of  appellate  as  well  as 
original  jurisdiction."  And  then  the  court  cites  Anon.,  1  Gall.,  22,  in  which 
case  Justice  Story,*,  in  a  forcible  argument,  holds  that  amendments  may  be 
allowed, in  appellate  courts. 

§  2443.  authorities  reviewed  as  to  the  practice  in  such  cases. 

This  would  seem  to  settle  the  question,  but  counsel  claims  that  this  power 
claimed  in  8  How.,  and  under  section  954,  goes  only  to  amendments  of  form 
and  not  to  amendments  of  substance.  In  Jackson  v.  Ashton,  10  Pet.,  480,  an 
amendment  to  aver  citizenship,  so  as  to  give  jurisdiction,  was  only  refused  be- 
cause application  came  too  late.  In  Garland  v.  Davis,  4  How.,  155,  the  right 
to  amend  was  recognized,  but  the  case  was  remanded  because  of  the  practice  of 
remanding  cases  to  allow  amendments  as  prevailing  in  the  supreme  court.  In 
Fletcher  v.  Peck,  6  Cranch,  87,  by  consent  the  pleadings  were  amended  by  giv- 
ing substance  to  a  plea  otherwise  bad.  Numerous  cases  can  be  cited  where 
cases  have  been  remanded  by  the  supreme  court  to  allow  amendment,  none  dis- 
puting the  power  or  authority  of  the  appellate  court  to  allow  the  amendment, 
but  alleging  the  practice  against  it.  8  How.,  610,  before  cited.  So  that  the 
power  of  the  appellate  court  to  allow  amendments  may  be  taken  as  established, 
and  it  remains  to  be  determined  only  whether  there  is  any  well  settled  practice 
of  this  court  against  it,  and  requiring  a  remanding  of  the  case  to  do  substan- 
tial justice.  This  court  is*  mainly  an  appellate  court  for  admiralty  and  revenue 
cases,  and  it  is  only  under  the  bankrupt  law  that  it  has  any  other  appellate  juris- 
diction of  any  moment.  In  the  two  former  classes  of  appeals  the  practice  is 
well  settled  to  allow  the  amendments.  In  the  last  class  there  is  no  practice 
settled  that  has  been  called  to  my  attention.  Section  636,  Rev.  St.,  would 
seem  to  give  authority  to  the  circuit  court  to  try  every  appeal  case  de  novo^  as 
it  may  direct  such  judgment,  decree  or  order  to  be  rendered,  etc.,  as  the  jus- 
tice of  the  case  may  require.  I  think  the  amendment  was  properly  allowed  in 
this  case,  but  it  should  have  been  on  terms  which,  however,  can  be  corrected  in 
the  decree.  The  motion  to  strike  out  is  denied,  whereupon  the  complainants 
are  entitled  to  a  decree  pro  confesso^  which  is  granted  —  the  appellants  to  pay 
the  costs  of  the  district  coui't  and  the  appellees  the  costs  of  this  court. 

ANONYMOUS. 
(Circuit  Court  for  Massachusetts:  1  Gallison,  22-26.    1812.) 

Opinion  by  Story,  J. 

Statement  of  Facts. —  The  question  as  to  the  right  of  this  court  to  grant 
amendments  in  cases  of  libels  or  informations  in  rem^  for  violations  of  munici- 
pal laws,  brought  by  appeal  from  the  district  court  to  this  court,  has  been  ar- 
gued several  times,  as  a  question  of  general  importance,  and  the  court  will  now 
deliver  its  opinion. 

§  2444.  Amendments  may  he  allowed  in  the  circuit  court  in  cases  of  lihds  or 
mforrnations  in  rem* 

By  the  judiciary  act  of  1789,  ch.  20,  s.  32,  it  is  enacted  that  all  the  courts 
of  the  United  States  may,  at  any  time,  permit  either  of  the  parties  "  to  amend 
any  defect  in  the  process  or  pleadings  upon  such  conditions  as  the  said  courts 
respectively  shall,  in  their  discretion,  and  by  their  rules,  prescribe."  TJie  lan- 
guage of  this  section  is  sufSiciently  comprehensive  to  sustain  the  application  for 
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Amendments  in  any  cases  before  the  court;  but  it  has  been  attempted  to  be  re- 
stricted to  causes,  of  original^  and  not  to  be  extended  to  causes  of  appellate 
jurisdiction.  But  we  find  no  such  distinction  in  the  statute,  and  even  in  appel- 
late courts,  proceeding  according  to  the  course  of  the  common  law,  defects  ap- 
parent upon  the  record  may  be  amended  when  they  come  within  the  general 
purview  of  statutes.  Indeed,  in  Rex  v.  Ponsonby,  1  Wils.,  303,  the  rule  is  laid 
down  rather  more  broadly,  "that  the  superior  court,  where  error  is  brought,  may 
make  such  amendments  as  the  court  below  may ;  but  that  can  only  be  done 
when  the  superior  court  has  the  same  matter  to  amend  by  as  the  inferior  has." 
See,  also,  Pease  v.  Morgan,  7  Johns.,  468.  There  is,  then,  in  the  nature  of  an 
appellate  jurisdiction,  nothing  which  forbids  the  granting  of  amendments. 

§  2445.  Proceedings  in  rem  are  not  criminal  hut  civU  cases. 

2.  It  is  said,  in  the  next  place,  that  these  proceedings  in  rem  are  of  a  crim- 
inal nature,  and  therefore  not  amendable.  If  they  are  of  a  criminal  nature, 
the  argument  is  by  no  means  satisfactory;  because,  at  common  law,  criminal 
proceedings  are  amendable  in  matters  of  form  at  all  times,  and  in  matter  of 
substance  also,  while  they  are  in  paper.  The  Queen  v.  Tutchin,  1  Salk.,  51 ;  2 
Lord  Eay.,  1068 ;  The  Kmg  v.  Hill  Darley,  4  East,  175.  For  as  to  amend- 
ments, at  common  law,  there  is  no  diflference  between  civil  and  criminal  pro- 
ceedings. The  statutes  of  jeofails  were  not  originally  extended  to  the  latter; 
but  this  was  grounded  upon  the  peculiar  wording  in  some  of  these  statutes, 
and  in  others  upon  express  exceptions.  Amendments  of  informations,  in  per* 
sonam^  are  now  considered  so  much  as  a  matter  of  course,  that  they  are  even 
made  on  application  to  the  judges  at  chambers.  Eex  v.  Wilkes,  4  Burr.,  2527; 
Rex  V,  Holland,  4  T.  R.,  457 ;  4  Hawk.,  ch.  25,  Indict.,  s.  97,  p.  60.  Yet,  in 
these  causes,  the  amendments  are  generally,  if  not  universally,  founded  on  the 
common  law  authority  of  the  courts.  But  it  is  not  true  that  informations  in 
rem  are  criminal  proceedings.  On  the  contrary,  it  has  been  solemnly  adjudged 
that  they  are  civil  proceedings.  Ketland  v.  The  Cassius,  2  Dall.,  365;  United 
States  V,  La  Vengeance,  3  Dall.,  297;  United  States  v.  The  Sally,  2  Cranch, 
406 ;  United  States  v.  The  Betsey  and  Charlotte,  4  Cranch,  443.  See,  also.  The 
Fabius,  2  Hob.,  245.  As  to  the  practice  of  amendments  in  proceedings  in  rem^ 
we  find  a  great  variety  of  authorities.  Lock  v.  Williford,  Bunb.,  72 ;  Kennet 
V.  Lloyd,  Bunb.,  58;  Edgell  v.  Duker,  Bunb.,  252;  Brook  v.  Day,  Bunb.,  334. 
And  in  the  Attorney-General  v.  Henderson,  3  Anst.,  714,  the  court,  upon  in- 
quiry, held  that  the  practice  in  revenue  informations  was  that  the  attorney- 
general  might,  at  any  time,  amend  as  of  course.  Now  it  will  be  found  that 
excepting  under  the  statute  16  and  17  Car.  2,  ch.  8,  s.  2  (which  extends  the 
benefit  of  that  statute  to  all  informations  concerning  customs  and  subsidies  of 
tonnage  and  poundage,  and  purely  applies  to  the  curing  of  defects  after  ver- 
dict), these  amendments  are  granted  solely  upon  the  footing  of  the  common 
iaw.    This  objection,  therefore,  cannot  prevail. 

§  2446.  Cases  hrougkt  up  hy  appeal  are  heard  de  novo  in  the  circuit  court. 

8.  It  is  said,  in  the  next  place,  that  these  causes  are  in  the  nature  of  proceed- 
ings in  rem  in  the  exchequer,  and  ought  not  to  be  varied  by  amendments  after 
they  have  become  records  of  the  court  below,  and  can  no  longer  be  considered 
as  proceedings  in  paper.  Admitting  that  these  proceedings  are  in  the  nature 
of  exchequer  informations,  it  may  well  be  doubted  if  the  inference  assumed 
he  incontrovertible.  By  the  appeal  thQ  judgment  and  decree  of  the  court 
below  are  suspended.  3  Dall.,  88,  118;  Yeaton  v.  United  States,  5  Cranch,  281. 
The  whole  cause  is  to  be  heard  anew,  both  as  to  law  and  fact;  and  in  these 
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particulars  is,  it  seems,  a  cati&e  de  navd  in  this  ooort.  One  ground  of  allowing' 
amendments  in  any  court  is,  that  the  parties  are  often  surprised  by  new  evi- 
dence, at  the  trial,  which  they  could  not  have  foreseen,  and  therefore  they  are 
allowed  to  amend  in  furtherance  of  public  justice.  Now  this  principle  applies 
as  forcibly  to  this  court,  in  the  exercise  of  its  appellate  as  its  original  jurisdic- 
tion ;  for  the  new  facts  may  entirely  vary  the  former  case,  and  if,  upon  the  ap- 
peal, no  amendment  could  be  made,  it  would  afford  temptation  to  suppress  all 
defense  in  the  court  below,  and  thereby  to  obtain  an  unjust  advantage  in  this- 
court  by  surprise. 

Bat  whatever  may  have  been  the  rules  prescribed  as  to  process  or  forms  of 
pleading,  it  is  very  clear,  and  has  been  too  firmly  settled  to  be  shaken,  that 
these  proceedings  are  of  admiralty  and  maritime  jurisdiction  (United  States 
V.  La  Vengeance,  3  Dall,  297;  United  States  v.  The  Sally,  2  Cranch,  406;. 
United  States  v.  The  Betsey  and  Charlotte,  4  Cranch,  443);  and  the  prin- 
ciple of  these  decisions  seems  confirmed  in  the  admiralty  in  England.  The- 
Fabius,  2  Bob.,  245.  If,  then,  these  are  admiralty  and  maritime  causes,  the  ap- 
peal must  let  in  all  the  general  principles  which  govern  such  causes.  Now,  no- 
principle  is  more  exactly  settled  than  that  upon  an  appeal  in  an  admiralty 
cause,  it  is  allowable,  under  certain  restrictions,  to  allege  what  has  not  been 
before  alleged,  and  to  prove  what  has  not  been  before  proved.  Gierke's  Prax., 
tit.  54;  1  Bro.  Civ.  and  Adm.,  500;  2  Bro.  Civ.  and  Adm.,  436;  Cod.,  lib.  7,. 
tit.  63,  s.  1,  4;  Yeaton  v.  United  States,  5  Cranch,  281.  And  this  right  to- 
allow  new  allegations  seems  the  natural  result  from  the  introduction  of  new 
evidence  on  the  appeal.  The  same  practice  is  familiar  in  our  state  courts  on 
appeals;  and  though  it  derives  countenance  from  our  statutes,  yet  I  apprehend 
that  the  true  ground  why  the  practice  has  obtained  is  that  on  the  appeal  the- 
proceedings  are  considered  as  de  novo  in  the  appellate  jurisdiction. 

§  2447.  The  allowance  of  amendments  is  a  matter  of  sound  discretion  witJ^ 
the  court 

On  the  whole,  we  are  well  satisfied  of  onr  right  to  grant  the  amendments, 
which  seem  necessary  in  the  various  causes  before  us  on  appeal.  But  it  is  an 
exercise  of  sound  discretion,  in  Which  the  court  will  take  care  that  no  unfair  ad- 
vantage shall  be  taken  by  one  party,  and  no  oppression  practiced  by  the  other- 
Considering  the  nature  of  informations  in  rem^  the  countenance  which  has  here- 
tofore been  allowed  to  amendments  in  the  appellate  courts,  and  the  mis- 
chiefs which  would  arise  from  a  sudden  change  of  practice,  we  shall  now  allow 
the  amendments  asked  for.  But  we  do  not  mean  to  lay  it  down  as  a  general 
rule,  that  such  amendments  will  be  hereafter  allowed,  as  of  course,  in  this  courts 
on  the  contrary,  having  the  authority,  we  shall  probably  limit  the  exercise  of 
the  discretion  by  general  regulations.    Amendments  allowed. 

§  2448.  Of  transcript. —  Where,  on  a  writ  of  error  from  the  supreme  court,  the  clerk  of  thi&^ 
inferior  court  certifies  that  a  certain  error  was  made  by  him  in  the  transcript,  it  may  he- 
amended  to  make  it  correspond  to  the  truth.    Woodward  v.  Brown,  18  Pet.,  8. 

§8449.  The  record  may  be  amended  by  consent,  and  clerical  errors  may  be  amended. 
Hudgins  v,  Kemp,*  18  How.,  530. 

§  2450.  A  court  of  error  may  amend  an  error  apparent  on  the  face  of  the  record,  if  there- 
is  sufficient  matter  to  amend  by.    Sears  v.  United  States,  1  Gall.,  5W0. 

§  2451.  Return  of  writ.—  A  writ  of  error  may  be  amended  by  inserting  the  proper  retun^ 
day.    Atherton  v.  Fowler,  1  Otto,  149.    See  the  case,  §§  767-770.    See  g  2434. 

§  2452.  The  failure  to  return  a  writ  of  error  to  the  proper  term  cannot  be  cured  by  an 
amendment,  there  being  no  clerical  error  or  error  in  fact  to  amend.    Janes  t?.  May,*  Hemp., 
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^  '245 S.  A  writ  of  error  was  amended  in  the  supreme  eourt  by  filling  a  blank  left  for  th« 
retmn  day,  where  it  was  regularly  tested  and  the  time  of  filing  in  both  oourts  appeared  by 
xadorsements.    Mossman  v.  Higginson,  4  Dal.,  13. 

§  2454.  Matters  of  form. —  In  case  of  any  irregularity  in  a  mere  matter  of  form,  it  seems 
that  the  appellate  court  may  order  an  amendment  while  the  cause  is  before  it,  or  it  may  dis- 
regard the  error  and  render  judgment  as  if  it  did  not  exist.    Smith  v.  Jackson,  1  Paine,  489. 

§  2455.  Writ  of  error. —  The  power  of  the  circuit  court  to  amend  a  writ  of  error  return- 
able to  it,  is  vested  in  the  circuit  court  as  fully  as  it  is  in  the  supreme  court,  and  the  express 
provision  Of  the  statutes  is  that  the  supreme  court  may  allow  an  amendment  of  a  writ  of  error 
when  there  is  a  mistake  in  the  title  to  the  writ,  or  where  tlie  seal  is  wanting,  or  when  the 
writ  is  returnable  on  a  day  other  than  the  day  of  the  commencement  of  the  term  next  ensu- 
ing ;  and  the  true  construction  of  the  provision  upon  the  subject  vests  the  same  x>ower  in  tho 
circuit  and  district  courts  in  all  cases  where  the  process  is  returnable  in  those  respective 
courts.  So  where  the  writ  of  error  was  returnable  to  the  circuit  court  on  the  first  Monday 
in  December,  instead  of  the  first  day  of  November,  as  it  should  have  been,  it  was  held  that 
the  action  of  the  circuit  court  in  allowing  an  amendment  to  show  the  proper  day  was  pr(^r. 
Semmes  v.  United  States,  1  Otto,  ^. 

§  2456.  Where  a  writ  of  error  is  addressed  *<to  the  judges  of  the  circuit  court,  holden  in 
and  for  the  district  aforesaid,''  no  district  being  named,  it  may  be  amended,  if  there  is  suffi* 
cient  in  the  record  to  amend  by.     Course  v.  Stead,*  4  Dal.,  22. 

§  2457.  A  writ  of  error  tested  in  vacation  after  the  last  term  is  amendable.  Course  v^ 
Stead.*  4  Dal.,  22. 

§  2458.  Want  of  jurisdiction. — Where  the  circuit  court  had  no  jurisdiction  of  an  appeal^ 
the  defect  cannot  be  cured  by  an  amendment  in  the  supreme  court  by  consent  of  parties. 
Montgomery  v,  Anderson,  21  How.,  888.     See  the  case,  §§  325-327. 

§  2459.  Mandate. —  Where  the  six  per  cent,  interest  allowed  by  rule  of  court  was  not  in- 
cluded in  the  judgment  o(  a  former  term,  the  court  deemed  the  omission  a  mere  clerical 
error,  and  permitted  the  mandate  to  be  amended.  Bank  of  Kentucky  v.  Wistar,*  8  Pet, 
481. 

§  2460.  Parties.^  Where  an  appeal  is  taken  in  the  name  of  a  firm  instead  of  in  the  names 
of  the  individual  i>artners,  and  the  names  of  the  individuals  composing  the  firm  appear  from 
the  appeal  bond,  the  appeal  may  be  amended  under  R.  S.,  1005,  and  will  not  be  dismissed. 
Moore  v.  Simonds,  10  Otto,  146.    See  §§  2431,  2432. 

§  2461.  Where  a  writ  of  error  misdescribes  the  parties,  making  it  appear  that  the  plaintiff 
in  error  is  the  defendant  in  error,  it  is  fatally  defective,  and  cannot  be  amended.  Hodge  v. 
Williams,  22  How.,  87.    See  the  case,  §  2437. 

§  2462.  In  entering  verdict. — An  error  in  entering  a  verdict  in  the  court  below,  which 
was  amendable  there,  will  be  considered  by  the  supreme  court  as  amended  instead  of  sending 
the  case  back  for  a  new  trial.     Shaw  v.  Railroad  Company,  11  Otto,  566. 

§  2463.  As  to  amount  recovered. —  On  a  writ  of  error  from  the  circuit  to  the  supreme 
court,  where  it  is  apparent  from  the  record  that  there  is  an  error  in  the  amount  recovered, 
which  could  not  be  remedied  by  an  amendment  of  the  pleadings,  the  supreme  court  wiU  re- 
mand the  case  and  order  a  new  trial,  if  the  excess  is  not  remitted  from  the  judgment.  Mills 
V.  Scott,  9  Otto,  29. 

§  2464.  In  admiralty. —  In  cases  of  appeals  from  the  district  court  to  the  circuit  court  in 
admiralty  proceedings,  the  appellate  court  should  be  very  cautious  in  permitting  amendments, 
and  especially  when  the  matter  on  which  such  amendments  rest  is  not  new  or  newly  dis- 
covered, but  was  perfectly  well  known  at  the  time  of  the  hearing  in  the  district  court  Cof- 
fin V,  Jenkins,  3  Story,  120. 

§  2465.  Averments  of  citizenship. —  The  circuit  court,  sitting  as  an  appellate  court,  can- 
not allow  an  amendment  to  supply  the  omission  to  allege  that  the  defendant  was  a  citizen  of 
a  different  state  from  the  plaintiff,  or  so  amend  the  record  as  to  show  that  the  amount  in  con- 
troversy is  sufficient  to  give  jurisdiction.  Nor  can  the  district  court,  after  the  case  has  been 
sent  to  the  circuit  court  on  a  writ  of  error,  allow  such  amendments,  and  send  them  up  and 
have  them  made  a  pa|*t  of  the  record.     Smith  v,  Jackson,  1  Paine,  491.    See  §  2433. 

§  2466.  The  supreme  court  has  power  to  amend  the  record  sent  to  it  from  the  lower  court 
for  review,  and  may  allow  an  amendment  to  the  record  to  show  citizenship  sufficient  to  give 
the  federal  courts  jurisdiction,  especially  if  by  consent  of  the  parties.  Though  the  court  has 
power  to  order  amendments,  it  seems  it  will  not  exercise  it  unless  by  consent  of  the  parties^ 
but  will  remand  the  case  to  the  court  below  with  instructions  to  allow  the  proper  amend- 
ment.   Kennedy  v.  Greorgia  State  Bank,  8  How.,  610. 

§  2467.  Where  the  judgment  of  the  circuit  court  is  reversed  because  the  allegation  of 
citizenship  is  wanting,  the  direction  of  the  supreme  court  will  be  to  allow  the  amendment  of 
the  pleadings,  so  that  it  may  appear.    Such  an  amendment  is  not  the  conmiencement  of  a 
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new  suit  asserting  a  new  cause  of  action ;  it  would  simply  show  that  the  court  had  jurisdic- 
tion from  the  beginning.    Robertson  v.  Cease,  7  Otto,  650. 

§  2468.  Pleadings. — The  circuit  court,  in  an  admiralty  case  brought  to  it  by  appeal  from 
the  district  court,  may  allow  the  insertion  of  new  allegations  in  the  pleadings  by  way  of 
amendment.    The  Edward,  1  Wheat.,  264.    See  §  2485. 

§  2469.  After  a  writ  of  error  to  the  circuit  court  has  been  returned,  the  declaration  will 
not  be  amended  when  it  is  defective  in  substance.     Marsteller  v.  McClean,  2  Or.  C.  C,  8. 

§  2470.  The  circuit  court,  on  appeal  from  the  district  court  in  an  admiralty  proceeding,  has 
power  to  suffer  amendments  to  be  made  to  the  pleadings  so  as  to  let  in  new  evidence,  or  pre- 
sent new  grounds  for  defense.  But  this  power  ought  always  to  be  exercised  with  caution 
and  for  the  purposes  of  justice,  and  to  bring  the  merits  of  the  controversy  fairly  before  the 
court.  So  an  amendment  which  would  only  defeat  the  existing  suit,  and  drive  the  libelant 
into  another  forum  to  recover  a  demand  admitted  to  be  due  and  of  which  the  justice  is  not 
disputed,  will  be  refused.    Beppert  v.  Robinson,  Taney,  498. 

§  2471.  On  appeal  from  a  decree  of  the  district  court  dismissing  a  libel  for  the  foreclosure 
of  a  mortgage  on  a  vessel,  the  libel  cannot  be  amended  in  the  circuit  court  so  as  to  change 
the  character  of  the  proceedings  to  a  possessory  action  to  recover  possession  of  the  vessel.  To 
allow  such  an  amendment  would  be,  in  effect,  for  the  circuit  court  to  assume  original  instead 
of  appellate  cognizance  of  the  subject  matter  of  the  litigation.  The  John  Jay,  3  Blatch.,  68. 
See,  also,  §§  1274,  1355. 

3.  Rehearing. 
SuiCMABY—  BuU  as  to  allowance  of  rehearing ^  §  2472. 

§  2472.  No  reargument  will  be  heard  in  any  case  after  judgment  is  entered  unless  some 
member  of  the  court  who  concurred  in  the  judgment  afterwards  doubts  the  correctness  of 
his  opinion,  and  desires  a  further  argument  on  the  subject;  and  it  is  not  material  that  the 
judgment  was  by  a  divided  court.  The  motion  must  be  filed  during  the  term.  Brown  v. 
Aspden,  §§  2473-2475;  Brooks  v.  Railroad  Ck).,  §  2476.    See  §  2663. 

[Notes.—  See  §§  2477-2480.] 

• 

BROWN  V.  ASPDEN. 
(14  Howard,  25-29.     1852.) 

Opinion  by  Taney,  0.  J. 

Statement  of  Facts. —  A  motion  has  been  made  for  a  rehearing  in  this  case, 
and  we  have  been  referred  to  the  practice  of  the  English  chancery  court  in 
support  of  the  application.  The  argument  presupposes  that  this  court,  in 
oases  in  equity,  has  adopted  the  rules  and  practice  of  the  English  chancery. 
Sut  this  is  a  mistake.  The  English  chancery  is  a  court  of  original  jurisdiction, 
and  this  court  is  sitting  as  an  appellate  tribunal.  It  would  be  impossible,  from 
the  nature  and  office  of  the  two  tribunals,  to  adopt  the  same  rules  of  practice 
in  both.  Nothing  could  show  this  more  strongly  than  the  present  application. 
By  the  established  rules  of  chancery  practice,  a  rehearing,  in  the  sense  in  which 
that  term  is  used  in  proceedings  in  equity,  cannot  be  allowed  after  the  decree 
is  enrolled.  If  the  party  desires  it,  it  must  be  applied  for  before  the  enroll- 
ment. But  no  appeal  will  lie  to  the  proper  appellate  tribunal  until  after  it  is 
enrolled,  either  actually  or  by  construction  of  law.  And'  consequently,  the 
time  for  a  rehearing  must  have  gone  by  before  an  appeal  could  be  taken.  In 
the  house  of  lords,  in  England,  to  which  the  appeal  lies  from  the  court  of  chan- 
cery, a  rehearing  is  altogether  unknown.  A  reargument,  indeed,  may  be 
ordered,  if  the  house  desires  it,  for  its  own  satisfaction.  But  the  chancery 
rules  in  relation  to  rehearings,  in  the  technical  sense  of  the  word,  are  alto- 
gether inapplicable  to  the  proceedings  on  the  appeal. 
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PRACTICE  IN  APPELLATE  COURTS.  §  2473. 

§  2473.  Reargufnent  never  allowed  unless  some  member  of  the  court  who  con- 
curred doubts  the  correctness  of  his  opinion^  and  desires  a  further  argument,  (a) 

Undoubtedly  this  court  may  and  would  call  for  a  reargument  where  doubts 
are  entertained  which  it  is  supposed  may  be  removed  by  further  discussion  at 
the  bar.  And  this  may  be  done  after  judgment  is  entered,  provided  the  order 
for  reargument  is  entered  at  the  same  terra.  But  the  rule  of  the  court  is 
this, —  that  no  reargument  will  be  heard  in  any  case  after  judgment  is  entered, 
unless  some  member  of  the  court  who  concurred  in  the  judgment  afterwards 
doubts  the  correctness  of  his  opinion  and  desires  a  further  argument  on  the 
subject.  And  when  that  happens,  the  court  will,  of  its  own  accord,  apprise 
the  counsel  of  its  wishes,  and  designate  the  points  on  which  it  desires  to  hear 
them.  There  is  certainly  nothing  in  the  history  of  the  English  court  of  chan- 
cery to  induce  this  court  to  adopt  rules  in  relation  to  rearguments,  analogous 
to  the  chancery  practice  upon  appUcations  for  a  rehearing.  According  to  the 
general  practice  of  that  court,  one  rehearing,  where  the  application  has  been 
sanctioned  by  the  signature  of  two  counsel,  is  a  matter  of  course.  And  this 
facility  in  obtaining  one  rehearing  has  naturally  led  to  others,  and  in  cases  of 
interest  or  difficulty,  two,  or  even  three,  rehearings  have  sometimes  been 
allowed,  under  the  special  leave  of  the  court,  before  the  decree  was  enrolled, 
and,  consequently,  before  it  could  be  removed  to  the  house  of  lords.  The 
natural  result  of  this  practice  is  to  produce  some  degree  of  carelessness  in  the 
first  argument,  and  hesitation  and  indecision  in  the  court.  But  the  great  evil 
is  in  the  enormous  expenses  occasioned  by  these  repeated  hearings,  and  the 
delays  which  it  produces  in  the  decision,  which  often  prove  ruinous  to  both 
parties  before  the  final  decree  is  pronounced.  Nor  is  the  mischief  confined  to 
the  particular  suit  in  which  such  proceedings  and  delays  are  permitted  to  take 
place.  A  multitude  of  others  are  always  behind  it,  waiting  anxiously  to  be 
heard.  And  the  result  of  the  practice  of  which  we  are  speaking  has  been 
such  that,  although  the  court  has  always  been  filled  by  men  of  the  highest 
order,  distinguished  for  their  learning  and  industry,  yet  the  expenses  and  delays 
of  the  court  have  become  a  by-word  and  reproach  to  the  administration  of 
justice,  and  parliament  has  at  length  been  compelled  to  interpose.  And  if  this 
court  should  adopt  a  practice  analogous  to  that  of  the  English  chancery,  we 
should  soon  find  ourselves  in  the  same  predicament ;  and  we  should  be  hearing 
over  again  at  a  second  term  almost  all  the  cases  which  we  had  heard  and  ad- 
judged at  a  former  one,  and  upon  which  our  own  opinions  would  have  been 
definitively  made  up  upon  the  first  argument.  We  deem  it  safer  to  adhere  to 
the  rule  we  have  heretofore  acted  on.  And  no  reargument  will  be  granted  in 
any  case  unless  a  member  of  the  court  who  concurred  in  the  judgment  desires 
it;  and  when  that  is  the  case,  it  will  be  ordered  without  waiting  for  the  appli- 
cation of  counsel. 


<a)  Th«  above  rulinir  is  followed  in  United  States  v.  Knight,*  1  Black,  488;  Public  Schools  t;.  Walker,*  9  Wall., 
608.  Where  the  court  does  not  on  its  own  motion  order  a  reargrument,  it  will  be  proper  for  counsel  to  submit  with- 
out ai^rument  a  brief  written  or  printed  petition  or  suggestion  of  the  point  or  points  thought  important  If  upon 
such  petition  or  suggestion  any  Judge  who  concurred  in  the  decision  thinks  proper  to  move  for  a  rehearing,  the  mo- 
tion  will  be  considered.  If  not  so  moved  the  rehearing  will  be  denied  as  of  course.  Public  Schools  v.  Walker, 
mipra.  It  is  a  well  settled  rule  of  the  court,  to  which  it  has  steadily  adhered,  that  no  rehearing  Is  granted  unless 
some  member  of  the  court  who  concurred  in  the  judgment  expresses  a  desire  for  it,  and  not  then  unless  the  prop- 
osition receives  .the  support  of  a  majority  of  the  court.  For  this  reason,  and  for  the  better  reason  that  the  pres- 
sure of  business  in  the  court  does  not  permit  it,  no  reply  to  the  petition  is  allowed  from  the  other  side  or  given  by 
the  court-  Where  a  reargument  is  urged  on  the  ground  that  the  case  was  heard  upon  an  incomplete  record,  the 
court  wOl  consider  the  matter;  but  if  it  appears  that  the  matters  omitted  did  not  affect  the  merits  of  the  case,  a 
nhearing  will  be  refused.    Ambler  v,  Whipple,*  88  Wall.,  8r8. 
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g§  £474,  2475.  APP&IALS  Am>  WItltS  OF  ERROR. 

§  2474.  That  the  decree  is  affirmed  ly  a  divided  court  is  not  a  s^ifficient 
reason  for  a  reargumervt. 

It  is  true  that  the  decree  of  affirmance  in  this  court  in  the  case  before  us  was 
upon  an  equal  division  of  the  members  composing  the  court  at  the  time  of  the 
argument,  eight  being  present.  But  the  case  was  fully  heard,  more  than  a 
week  being  occupied  in  the  arguments  of  counsel.  And  when,  upon  confer- 
ence and  a  full  interchange  of  opinion,  it  was  found  that  the  court  was  divided, 
the  case  was  held  over  until  the  present  term  in  order  that  each  member  of  the 
body  might  have  an  ample  opportunity  of  investigating  the  subject  for  him- 
self. This  has  been  done.  And  when  the  court  reassembled  it  was  found  that 
the  opinion  of  each  member  of  the  tribunal  was  unchanged,  and  the  decree 
was  therefore  affirmed  by  a  divided  court.  Further  arguments  would  be  mere 
waste  of  time  when  opinions  have  been  formed  after  so  much  argument  and 
such  deliberate  examination.  Kor  is  the  circumstance  that  a  decree  is  affirmed 
by  a  divided  court  any  reason  for  ordering  a  rearguraent  before  a  full  bench 
in  any  case.  In  a  body  as  numerous  as  this,  it  must  often  happen,  from  various 
causes,  that  the  bench  is  not  full.  And  experience  has  shown  that  it  has  rarely 
happened  that  every  judge  has  been  present  every  day  throughout  any  one 
entire  term.  The  case  before  us  is  certainly  an  important  one  in  its  principles, 
and  in  the  amount  in  dispute.  But  there  are  many  cases  on  the  docket  at 
every  term  of  the  court  mach  more  important  in  both  respects.  And  if  it  id 
to  be  understood  that  cases  of  this  description  are  not  to  be  finally  decided 
without  the  concurrence  of  a  majority  of  the  whole  bench,  it  would  be  a  use- 
less consumption  of  time  to  hear  them  in  the  absence  of  any  one  judge, 
because  it  would  be  uncertain  whether  a  judgment  could  follow  after  the  argu- 
ment. And  it  is  easy  to  foresee  the  inconvenience,  delay  and  expenses  to 
which  a  practice  of  that  kind  would  subject  the  parties,  and  the  uncertainty 
and  confusion  it  would  produce  (to  the  great  injury  of  other  suitors)  in  the 
order  of  business  as  it  stands  on  the  docket  of  the  court. 

§  2475.  As  to  decrees  and  judgments. 

Neither  is  there  any  difference  between  a  decree  in  chancery  and  a  judg- 
ment at  law,  as  to  its  affirmance  on  a  division  of  the  court.  In  both  cases  the 
motion  is  to  reverse;  and  if  that  fails,  the  judgment  or  decree  necessarily 
stands,  and  must  therefore  be  affirmed.  And  in  most  of  the  cases  affirmed  in 
this  manner,  a  majority,  in  fact,  of  the  judges,  who  act  judicially  upon  the 
case,  concur  in  the  judgment.  For  the  circuit  court  is  composed  of  two  mem- 
bers, and  if  both  are  on  the  bench,  they  must  concur  in  the  judgment  or  de* 
cree;  otherwise  it  could  not  be  passed,  and  the  point  would  be  certified  by  a 
divided  court. 

In  every  view  of  the  subject,  we  see  no  sufficient  ground  for  ordering  a  re*- 
argument,  and  the  application  is  therefore  refused. 

BROOKS  v.  RAILROAD  COMPANY. 
(12  Otto,  107, 108.    1880.) 

Appeal  from  IT.  S.  Circuit  Court,  District  of  Iowa. 

Statement  of  Facts. —  This  was  a  motion  for  a  rehearing,  filed  at  the  next 
succeeding  term  after  the  judgment  was  rendered. 

1196 


PRACTICE  IN  APPELLATE  COUBOB.  gS  247«^d488« 

'  §  2476.  A  motion  for  a  rehearing  cannot  he  JUed  except  at  the  term  in  which 
the  jvdgment  was  rendered,  {a)    , 

Opinion  by  Wattk,  C.  J. 

A  petition  for  rehearing  after  judgment,  under  the  rule  promulgated  in  Pub- 
lic Schools  V.  Walker,  9  Wall.,  603,  cannot  be  filed  except  at  the  term  in  which 
the  judgment  was  rendered.  In  Hudson  &  Smith  v.  Guestier,  7  Cranch,  1,  a 
motion  was  made  at  the  February  term,  1812,  for  a  rehearing  in  a  case  decided 
t*wo  y^ars  before;  but  the  court  said  ^^the  case  could  not  be  reheard  after  the 
term  in  which  it  was  decided."  At  the  end  of  the  term  the  parties  are  dis- 
charged from  further  attendance  on  all  causes  decided,  and  we  have  no  power 
to  bring  them  back.  After  that  we  can  do  no  more  than  correct  any  clerical 
errors  that  may  be  found  in  the  record  of  what  we  have  done. 

In  Brown  v.  Aspden,  14  How.,  25,  where  the  practice  in  respect  to  orders 
for  rearguments  was  first  formally  announced,  the  rule  in  this  particular  was 
not  extended,  for  Mr.  Chief  Justice  Taney  was  careful  to  say  thai  the  order 
ior  reargument  might  be  made  after  judgmeuty  provided  it  was  entered  at  the 
same  term ;  and  the  same  limitation  is  maintained  in  United  States  v.  Knight's 
Administrator,  1  Black,  488.  Down  to  that  time  such  an  order  could  be  made 
Qnly  on  the  application  of  some  member  of  the  court  who  concurred  in  the 
judgment,  and  this  continued  until  Public  Schools  v.  Walker,  supra,  when 
leave  was  given  counsel  to  submit  a  petition  to  the  same  effect.  In  all  other 
respects  the  rule  is  now  substantially  the  same  as  it  was  before  this  relaxation. 

Motion  de7iied, 

§  2477.  In  iceneral. —  Where  the  supi-eme  court;  reverses  a  decree  of  the  circuit  court,  and 
remands  the  case  with  directions  to  proceed,  a  petition  for  a  i*ehearing  on  any  of  the  mattera 
decided  by  the  supreme  court  will  be  denied.     Story  v,  Livingston,  18  Pet.,  367. 

§2478.  The  sup];eme  court  cannot  at  a  subsequent  term  revise  its  judgment  Such  judg-^ 
ment  is  conclusive  on  the  parties ;  and  it  seems  that  a  rehearing  is  never  granted  wliere  a 
final  decree  is  entered  and  the  mandate  sent  down,  unless  the  application  is  made  at  the  same 
term,  except  in  case  of  fraud.    Noonan  v.  Bradley,  12  Wall.,  129. 

§  2479.  The  supreme  court  will  not  grant  a  rehearing  after  a  mandate  has  been  issued  to  the 
court  below ;  and  upon  a  subsequent  appeal  in  the  same  suit,  only  matters  ai*ising  on  the  exe- 
cution of  the  mandate.    Ex  parte  Sibbald,  12  Pet,  492. 

§  248Q.  A  motion  made  in  the  territorial  supreme  court  to  vacate  a  former  decision  will  not 
be  granted  if  it  is  founded  upon  some  question  which  was  raised  or  could  have  been  raised 
upon  the  argument  in  the  first  instance.    Bonnifield  v.  Price,*  1  Wyom.  Ty.,  245. 

3.  Dismissing  Appeals  and  Writs  of  Error. 

SuMMABY—  XJrhdjer  Rule  43,  what  certificate  mustshoWy  §  2481.— Jfo ton.  to  reinstate,  §§  2482, 
2492, 2493, —  Without  certificate,  §  2483. —  Certifi/Mte  must  name  the  parties,  §  2484. —  Motion 
made  after  docketing,  §  2485. —  Where  plaintiff  dockets  in  time,  §  2486. —  Motion  heforere- 
tum  term,  §  2487. —  Motion  not  accompanied  by  copy  of  brief,  g  2488. —  Not  joining  all  the 
defendants,  §  2489. —  Delay  in  giving  fee  bond,  §  2490. —  Want  of  jurisdiction,  §  2491. 

§  2481.  To  docket  and  dismiss  under  Rule  43,  the  certificate  must  show  that  the  decree  was 
rendered  thirty  days  before  the  term  of  the  supreme  court.  It  is  not  sufficient  to  state  the 
term  of  the  district  court  at  which  the  decree  was  rendered,  without  stating  the  day.  Rhodes 
V,  Steamship  Galveston,  §  2494. 

§  2482.  A  judgment  of  dismissal  under  Rule  43  is  a  judgment  nisi,  and  may  be  set  aside 
at  any  time  during  the  term ;  the  motion  to  reinstate  addresses  itself  to  the  sound  discretion 

(a)  A  case  will  not  be  reheard  after  the  term  in  which  it  was  decided.  Hudson  v.  Guestier,*  7  Cr.,  1.  So  the  pe^ 
tition  was  refused  where  it  was  filed  at  a  subsequent  term,  and  after  the  case  had  been  remitted  to  the  court 
below,  though  counsel  was  prevented  from  attending  by  sickness.  (Browder  v.  Mc Arthur,  7  Wheat.,  5S,  and 
Washhigton  Bridge  Ck>.  v.  Stewart,  8  How.,  413,  cited.)    Peck  v.  Sanderson,*  18  How.,  42, 
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2483-2494.  APPEAIJ3  AND  WRITS  OF  ERROa 

of  the  court,  and  care  will  alwa3rs  be  taken  in  granting  the  rule  that  no  injustice  is  done  to 
the  opposite  party.    Gwin  v,  Breedlove,  §  2495. 

g  2483.  On  the  production  of  the  original  writ  of  error,  signed  by  the  clerk  of  the  court 
below,  and  the  citation  signed  by  the  judge,  the  case  may  be  docketed  and  dismissed  without 
producing  the  clerk's  certificate.    Amis  v,  Pearle,  §  2496. 

§  2484.  On  motion  to  docket  and  dismiss  under  Rule  48,  the  certificate  must  name  all  the 
parties.    It  is  not  sufficient  to  describe  them  as  A.  B.  and  others.    Smith  v.  Clark,  §  2497. 

g  2485.  Where  the  case  has  been  docketed  before  a  motion  to  dismiss  is  made,  the  motion 
to  dismiss  will  be  denied.    Owings  v.  Tiernan,  §  2498. 

§  248 B.  Where  the  plaintiff  in  error  files  and  dockets  in  time,  the  defendant  cannot  have 
the  cause  dismissed  on  a  previous  docketing  by  him.    Hartshorn  v.  Day,  §  2499. 

§  2487.  Where  the  record  has  been  brought  up  and  printed,  the  court  will  entertain  a  mo* 
tion  to  dismiss  before  the  term  at  which  it  is  returnable.  Thomas  v,  Wooldridge,  §§  2500* 
2508. 

g  2488.  An  objection  that  the  notice  of  a  motion  to  dismiss  is  not  accompanied  by  a  copy 
of  the  brief  or  argument  to  be  used  in  support  of  the  motion  is  waived  by  the  filing  of  a  full 
argument  upon  the  merits  of  the  motion.    Ibid. 

§  2489.  It  i^  sufficient  that  a  motion  to  dismiss  is  made  by  the  real  defendant  in  the  cause, 
without  joining  the  other  defendants.    Ibid. 

§  2490.  A  cause  will  not  be  dismissed  on  account  of  delay  in  giving  a  fee  bond  and  docket* 
ing,  if  the  matter  is  attended  to  before  a  motion  to  docket  and  dismiss  is  made.  Edwards  v. 
United  States,  §  2504. 

§  2491.  Where  it  is  apparent  from  the  record  that  the  court  has  no  jurisdiction,  a  motion 
to  dismiss  will  be  entertained  before  the  return  day.    Clark  v.  Hancock,  §  2505.    See  §  2529. 

g  2492.  An  appeal  was  dismissed  on  the  suggestion  of  counsel,  and  afterwards  the  party 
appeared  and  moved  to  reinstate,  alleging  that  the  dismissal  was  without  his  knowledge  and 
consent.  It  appearing  that  he  remained  silent  for  a  time  after  the  facts  came  to  his  knowl* 
edge,  the  motion  was  denied,  though  the  opposite  counsel  consented  to  the  reinstatement, 
I>eming's  Appeal,  g  2506. 

g  2493.  Where  a  writ  of  error  is  dismissed,  it  cannot  be  reinstated  at  a  subsequent  term; 
the  case  must  be  brought  up  by  another  writ  of  error.  Rice  v.  Minnesota,  etc.,  R.  Co., 
§g  2507,  2508. 

[Notes.—  See  gg  2509-2561.] 

RHODES  V.  STEAMSHIP  GALVESTON. 
(10  Howard,  144,  145.    1850.) 

Opinion  by  Taney,  0.  J. 

Statement  op  Facts. —  A  motion  has  been  made  to  docket  and  dismiss  the 
case  of  Henry  W.  Rhodes,  libelant,  against  the  steamship  Galveston,  and  John 
B.  Crane,  master,  and  Charles  Morgan  and  others,  respondents  and  claimants, 
in  which  it  appears  that  a  decree  was  rendered  in  the  district  court  of  the 
United  States  for  the  district  of  Texas  against  the  libelant,  and  from  which 
decree  he  prayed  an  appeal.  The  motion  is  made  in  behalf  of  the  respondents 
and  claimants  under  the  forty-third  rule  of  this  court ;  and  in  support  of  the 
motion  they  produce  the  certificate  under  seal  of  the  clerk  of  the  district  court, 
stating  that  at  the  April  term,  1850,  a  final  decree  was  rendered  in  the  above- 
mentioned  case  in  favor  of  the  respondents  and  claimants ;  and  that  the  libel- 
ant prayed  and  obtained  an  appeal  to  this  court.  The  certificate  does  not 
state  on  what  day  the  decree  was  made. 

§  2494.  To  dismiss  under  Rule  43,  the  certificate  must  show  that  the  decree 
wa^  rendered  thirty  days  before  the  term. 

The  rule  referred  to  entitles  a  party,  in  a  case  like  the  present,  to  have  it 
docketed  and  dismissed,  where  the  decree  was  rendered  thirty  days  before  the 
commencement  of  the  term  of  this  court,  unless  the  appellant  shall  docket  the 
case  and  file  the  record  within  the  first  six  days  of  the  term.  The  record  has 
not  yet  been  filed  and  the  case  docketed  by  the  appellant.  But  in  order  to  en- 
title the  appellees  to  docket  and  dismiss,  they  must  show  by  the  certificate  of 
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the  clerk  that  the  decree  was  rendered  thirty  days  before  the  present  term. 
The  certificate  produced  states  only  the  terra  of  the  district  court  at  which  it 
was  rendered,  and  not  the  day.  And  it  often  happens  that  the  term  of  ai 
court  continues  by  adjournments  from  time  to  time  for  several  months.  For 
aught  that  appears  in  this  certificate,  the  April  term,  1850,  of  the  district  court 
inay  have  continued  until  the  meeting  of  this  court;  and  we  are  not  aware  of 
any  case  that  has  been  docketed  and  dismissed  under  this  rule,  unless  the  day 
of  the  judgment  or  decree  was  stated  in  the  certificate.  And  as  we  have  no 
evidence  before  us  to  show  how  long  the  term  of  the  district  court  continued, 
or  on  what  day  this  decree  was  rendered,  the  motion  to  docket  and  dismiss  is 
overruled. 

GWIN  V.  BREEDLOVE. 
(15  Peters,  284r-287.    1841.) 

Ekror  to  U.  S.  Circuit  Court,  Southern  District  of  Mississippi. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. — This  case  was  docketed  and  dismissed  on  the  9th  of 
February  of  the  present  term,  upon  the  motion  of  the  defendant  in  error,  under 
the  forty-third  rule  of  the  court;  and  upon  the  11th  of  the  same  month,  upon 
a  like  motion,  a  mandate  was  ordered  to  issue  to  the  circuit  court  to  proceed  in 
the  case,  which  was  accordingly  issued  on  the  next  day.  On  the  6th  of  March, 
the  plaintiff  in  error  appeared  in  court  by  his  counsel,  and  produced  and  filed 
with  the  clerk  the  record  of  the  case,  and  moved  the  court  to  strike  out  the 
judgment  of  dismissal,  and  to  continue  the  case. 

§  2495.  A  judgment  of  diamiBsal  may  he  set  aside  during  the  term. 

The  judgment  of  dismissal,  under  the  rule  above  mentioned,  is  a  judgment 
nisi;  and  it  m^  be  stricken  out  at  any  time  during  the  term,  upon  motion,, 
unless  it  appears  that  the  omission  to  file  the  record,  and  docket  the  case  at  an 
earlier  period  of  the  court,  has  been  injurious  to  the  interests  of  the  defendant 
in  error.  The  motion  to  reinstate  addresses  itself  to  the  sound  discretion  of 
the  court ;  and  care  will  always  be  taken  in  granting  the  rule  that  no  injustice 
is  done  to  the  opposite  party.  In  the  case  of  Owings  v.  Tiernan's  Lessee,  10 
Pet.,  24,  the  motion  to  dismiss,  and  the  motion  by  the  plaintiff  in  error  to 
docket  the  case,  were  contemporaneous ;  and  the  court  said  that  the  motion  of 
the  plaintiff  ought  to  be  allowed ;  although  in  that  case  it  appeared  that  the 
writ  of  error  had  been  sued  out  to  the  preceding  term  of  this  court.  Accord- 
ing to  this  decision,  the  motion  of  the  plaintiff  in  error  must  have  prevailed  if 
it  had  been  contemporaneous  with  that  of  the  defendant;  and  the  delay  since 
does  not  appear  to  have  operated  injuriously  to  him,  nor  to  have  retarded,  in 
any  degree,  the  ultimate  decision  of  the  case.  For,  if  the  record  had  been  filed 
at  the  time  of  the  motion  to  dismiss,  it  is  now  evident,  from  the  state  of  the 
business  of  the  term,  that  the  case  could  not  have  been  reached  and  disposed 
of  during  the  present  session  of  the  court.  The  court,  therefore,  will  order  it 
to  be  reinstated  on  the  docket  and  continued,  and  the  mandate,  which  was  im-^ 
providently  issued,  to  be  recalled. 

On  consideration  of  the  motion,  and  of  the  arguments  of  counsel  thereupon 
had,  as  well  against  as  in  support  of  said  motion,  it  is  now  here  ordered  and 
adjudged  by  this  court  that  the  judgment  of  this  court,  docketing  and  dismiss- 
ing, with  costs,  the  writ  of  error  in  the  above  entitled  cause,  on  Tuesday,  the 
9th  day  of  February  last,  of  the  present  term  of  this  court,  be  and  the  same  is 
hereby  declared  utterly  null  and  void';  and  that  the  mandate  of  this  court, 
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directed  to  the  judges  of  tbe  said  circuit  court,  in  this  cause  be  and  the  same  is 
hereby  revoked ;  and  it  is  also  now  here  further  ordered  that  the  clerk  of  this 
court  do  forthwith  send  to  the  judges  of  the  circuit  court  of  the  United  States 
for  the  southern  district  of  Mississippi,  a  copy  of  this  order  of  court,  under  seal 
of  this  court. 

AMIS  V.  PEARLS. 
(15  Peters,  211, 313.    ISil.) 

Appeal  from  U.  S.  Circuit  Court,  Southern  District  of  Alabama. 

Opinion  by  Mb.  Justice  Story. 

Statement  of  Faots. —  In  this  case  a  motion  has  been  made,  on  behalf  of  the 
defendant  in  error,  to  docket  and  dismiss  this  suit,  under  the  forty-third  rule 
of  the  court.  That  rule  allows  the  suit  to  be  docketed  and  dismissed,  upon  the 
production  of  a  certificate  from  the  clerk  of  the  court  below,  certifying  that 
the  writ  of  error  had  been  duly  sued  out  and  allowed.  In  the  present  case  no 
such  certificate  is  produced.  But  the  original  writ  of  error,  signed  by  the  clerk 
of  the  court  below,  and  also  a  citation  signed  by  the  judge  of  the  court,  is  pro- 
duced by  the  defendant  in  error,  and  is  now  before  us. 

§  2496.  A  case  may  be  dismissed  on  production  of  the  writ  of  error  and 
citation,  (a) 

Under  these  circumstances,  we  are  of  opinion  that  the  substance  of  the  rule 
is  complied  with.  The  certificate  of  the  clerk  is  but  prima  facie  evidence  of 
the  issuing  and  allowance  of  the  writ  of  error;  whereas,  the  production  of  the 
writ  of  error,  with  the  citation,  is  the  highest  evidence  of  the  fact  that  the  writ 
of  error  has  been  duly  sued  out  and  allowed.  Under  these  circumstances,  the 
court  are  of  opinion  that  the  motion  ought  to  be  granted.  In  point  of  fact, 
this  same  question  came  before  this  court  in  the  case  of  Ward  and  others  v. 
The  Commonwealth  Bank  of  Kentucky,  at  January  term,  1838,  under  circum- 
stances less  cogent ;  and  the  same  decision  was  then  made.  In  that  case  certi- 
fied copies  of  th«  writ  and  citation  were  filed,  and  not  the  originals;  and  the 
court  ordered  the  case  to  be  docketed  and  dismissed. 

SMITH  V.  CLARK. 
(12  Howard,  21,  ^Z.    1851.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Massachusetts. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  A  motion  has  been  made  to  docket  and  dismiss  this 
case,  under  the  forty-third  rule  of  this  court.  The  certificate  of  the  clerk  states 
that,  in  the  circuit  court  of  Massachusetts,  in  a  cause  depending  in  that  court, 
in  which  Francis  O.  J.  Smith  was  complainant  in  equity,  and  Joseph  W.  Clark 
and  others  were  respondents,  a  final  decree  in  that  court  was  made  on  the  17th 
of  October,  1850,  in  favor  of  the  said  Joseph  W.  Clark  and  others,  respondents, 
from  which  the  said  Francis  O.  J.  Smith  appealed  on  the  same  day,  and  on  the 
30th  of  October  filed  his  appeal  bond  with  sureties,  whereby  execution  on  the 
decree  was  suspended. 

(a)  In  Macomb  v.  Armstead,*  10  Pet.,  407,  a  motion  to  dispense  wlt^  the  certificate,  and  to  substitute  the  tran- 
script therefor,  was  overruled.  The  same  ruling  was  made  in  West  v.  Brashear,*  12  Pet.,  101.  In  Randolph  v. 
Barbour,*  6  Wheat,  128,  an  appeal  in  an  equity  suit  was  dismissed  on  the  production  of  the  clerk's  certificate, 
although  it  was  held  that  Rule  20  applied,  in  terms,  only  to  writs  of  error 
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§  2497.  On  motion  to  docket  and  dirniiss^  the  certificate  must  name  all  the 
parties,  {a) 

The  certificate  conforms  to  the  rale  in  all  respects  but  one,  and  that  is  in  the 
statement  of  the  parties.  The  respondents  are  stated  to  be  Joseph  W.  Clark 
and  others,  from  which,  as  well  as  from  the  statement  in  the  motion,  it  appears 
that  there  were  other  respondents  parties  to  the  sait,  who  are  not  named  in  the 
certificate.  The  forty-third  rule  provides  that  where  the  party  against  whom 
a  judgment  or  decree  is  rendered  fails  to  file  the  record  and  docket  the  case 
within  the  time  limited  by  the  rule,  the  other  party  may  docket  the  case  and 
file  a  copy  of  the  record  with  the  clerk,  in  which  case  it  shall  stand  for  argu- 
ment at  the  term ;  or  he  may,  at  his  election,  have  the  case  docketed  and  dis- 
missed upon  producing  a  certificate  from  the  clerk  stating  the  cause,  and 
certifying  that  such  a  writ  of  error  or  appeal  had  been  duly  sued  out  and 
allowed.  Now,  where  the  unsuccessful  party  brings  a  writ  of  error,  all  the 
parties  to  it  must  be  named  in  the  writ,  and  the  name  of  one  or  more  of  them 
"  and  others  "  is  not  a  sufficient  description  to  bring  those  not  named  before  the 
court.  It  was  so  decided  in  Deneale  and  others  v.  Stump's  Executors,  8  Pet.,  526. 
And  the  same  principle  was  applied  to  a  writ  of  error  docketed  under  the 
forty-third  rule,  in  the  case  of  Holliday  et  al.  v.  Batson  etal,<,  4  How.,  645.  And 
the  reason  for  requiring  all  the  parties,  whose  interests  are  to  be  affected  by  the 
judgment,  to  be  named  in  the  writ  of  error,  applies  with  equal  force  to  the  case 
of  an  appeal  from  a  decree.  Where  the  party,  in  proceeding  under  the  forty- 
third  rule,  elects  to  file  the  record  and  try  the  cause,  the  record  must  certainly 
be  as  full  and  complete  as  the  one  which  would  be  required  from  the  opposing 
party.  It  must  name  all  the  persons  which  the  writ  of  error  or  appeal  is  in- 
tended to  bring  before  the  court ;  otherwise  there  could  be  no  judgment  or  de- 
cree for  or  against  them.  And  upon  the  same  ground,  the  same  thing  must  be 
done  when  the  case  is  docketed  in  order  to  obtain  a  judgment  of  dismissal.  The 
proceeding  is  in  the  nature  of  a  writ  of  error  or  appeal,  in  which  the  party,  in 
whose  favor  the  judgment  or  decvee  was  rendered,  is  allowed  to  bring  the  case 
before  this  court,  in  order  to  prevent  unnecessary  delay.  And  all  the  parties  to 
the  judgment  or  decree,  whose  interests  are  to  be  affected  by  docketing  and  dis- 
missing the  suit,  are  regarded  as  in  court,  for  the  purpose  of  being  parties  to 
the  judgment  of  dismissal. 

Nor  could  the  circuit  court  regularly  issue  an  execution  for  or  against  a  per- 
son not  named ;  as  it  would  not  appear  that  he  had  been  a  party  to  the  pro- 
ceeding here,  or  that  there  had  been  a  judgment  of  dismissal  for  or  against  him. 

The  rule  of  which  we  are  speaking  was  framed  upon  this  principle :  It  re- 
quires that  the  certificate  of  the  clerk  should  "  state  the  cause,"  and  this  is  not 
done  unless  the  parties  to  it  are  named.  A  departure  from  the  rule  might  lead 
to  very  loose  practice,  and  perhaps  to  abuses.  We  think  it  more  safe  to  adhere 
to  the  established  practice  in  this  respect;  and  have  used  this  occasion  to  state 
it  the  more  fully,  in  order  that  the  members  of  the  bar  and  the  clerks  of  the 
courts  may  in  future  avoid  mistake.  The  motion  to  docket  and  dismiss  in  this 
case  is  overruled. 


(a)  The  same  ruling  was  made  in  Holliday  v.  Batson,*  4  How.,  645,  the  parties  being  described  Bobert  Holliday 
et  al.  and  Joseph  Batson  et  aU 
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OWING?  V.  TIEBNAK 
(10  Peters,  24.    1886.) 

Eerob  \o  U.  S.  .Circuit. Court,  District  of  Kentucky. 

§  2498.  Where  the  motion  to  dismiss  and  the  motion  to  docket, a  case  are  coti- 
.temporaneoVfSj  the  latter  shotdd  be  allowed.  ,{a) 

.Opinion  by  Mr.  Justice  Story. 

The  rule  of  the  court  for  docketing  and  dismissing  causep  has  never  been  ap- 
plied to  any  cases  where,  before  the  motion  was  made,  the  cau^e  had  been 
actually  placed  on  the  docket.  In  the  present  case,  the  tnotion  to  dismiss,  and 
the  motion  to  docket  the  cause,  are  contemporaneous.  The  court  are  of  opinion 
that,  under  such  circumstances,  the  motion  to  docket  the  cause  ought  to  be  al- 
lowed upon  the  usual  bond  for  the  clerk's  fees  being  given.  Fpr  this  purpose 
time  will  be  given  to  the  plaintiff  in  error  (as  it  is  asked),  until  the  1st  day  of 
March,  next.  If,  by  that  time,  no  bond  is  given,  the  cause  will  t|ien  be  dis- 
missed according  to  the  motion  of  the  defendant  in  error. 

HARTSHORN  v,  DAY. 
(18  Howard,  28-90.    1855.) 

Opinion  by  Mr.  Justiok  McLean. 

Statement  op  Facts. —  In  the  above  case,  a  motion  was  made  by  the  defend- 
ant that  he  be  permitted  to  withdraw  the  record  filed  and  docketed  by  him, 
and  have  it  printed  at  his  own  expense,  without  losing  its  place  on  the  docket. 
Rule  63,  published  in  16  How.,  requires  that,  when  an  appeal  or  writ  of  error 
shall  be  taken  to  this  court  thirty  days  before  the  commencement  of  the  ensu- 
ing term,  the  record  shall  be  filed  within  the  first  six  days  of  the  term;  and  if 
the  plaintiff  in  error  or  appellant  shall  fail  to  comply  with  this  rule,  the  de- 
fendant in  error  or  appellee  may  have  the  cause  docketed  and  dismissed,  upon 
producing  a  certificate  of  the  clerk  of  the  court  wherein  the  judgment  or  de- 
gree was  rendered,  stating  the  cause  and  certifying  that  such  writ  of  error  or 
appeal  has  been  duly  sued  out  and  allowed.  But  the  rule  states  the  defendant 
in  error  or  appellee  may,  at  his  option,  docket  the  case  and  file  a  copy  of  the 
record  with  the  clerk  of  the  court;  and  if  the  case  is  docketed  and  a  copy  of 
the  record  filed  with  the  clerk  of  this  court,  by  either  party,  within  the  periods 
of  time  above  limited  and  prescribed  by  this  rule,  the  case  shall  stand  for  argu- 
ment at  the  (er^^. 

§2499.  Defendant  in  error  cannot  docket  before  expiration  of  six  days  and 
dismiss. 

The  above  case  was  docketed  in  this  coprt,  by  the  defendant  in  error,  before 
the  expiration  of  the  time  allowed  the  plaintiff  to  file  the  r^or^.  The  plaint- 
iff in  error  filed  the  record  and  had  the  cause  docketed  before  the  expiration 
of  the  six  days  after  the  commencement  of  the  term;  he  was  therefore  within 
the  rule,  and  was  guilty  of  no  laches.  Had  he  failed  to  do  this,  the  defendant, 
on  the  certificate  of  the  clerk,  might  have  docketed  and  dismissed  the  cause,  or 
he  might  have  procured  the  record  and  docketed  the  case,  which,  under  the 
rule,  would  stand  for  argument  at  the  present  term.  But  the  case  cannot  be 
dismissed  or  docketed  by  the  defendant,  unless  the  plaintiff  in  error  or  appel- 
lant shall  be  in  default.     The  above  cause  is,  therefore,  dismissed. 

(a)  In  Bingham  v.  Morris,*  7  Cr.,  99,  the  transcript  was  filed  before  the  motion  to  dismiss  was  made,  and  the- 
comi;  refused  to  dismiss  the  appeal.  The  same  ruling  was  made  in  Sparrow  v.  Strong,  3  Wall.,  97.  But  see  Grigsby 
V,  Puivell,  9  otto,  506,  where  it  is  held  that  the  motion  may  be  made  at  any  time  before  the  hearing. 
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vmmA»^v.  ;woq^DmoQS. 

(3a,Wallace,.d6frr289.    WIA.) 

Appeal  from  F.  S.  Circuit  Court,  Southern  District  ot  Mississippi. 
.    Statement  of  Facts. —  In  this  case  an  appeal  was  .taken  from  a  decree  dia- 
salving  an  injunction  without  dismissing  the  bill.    Motion  to  dismiss  because 
the  decree  was  not  final. 

•  §  8600.  The  court  will  hea/r  a  motion  to  dismiss  before  the  term  to  which  the 
record  oiigkt  to  he  returned. 

Opinion  by  Waite,  C.  J. 

It  is  first  objected  that  this  motion  cannot  be  entertained  now  because  the 
appellants  had  until  the  next  term  to  file  the  record.  In  Ex  parte  Eussell,  13 
Wall.,  671,  we  decided  that  ^'  unless  some  unforeseen  inconvenience  should  arise 
from  the  practice,  we  would  not  refuse  to  hear  a  motion  to  dismiss  before  the 
term  in  which,  in  regular  order,  the  record  ought  to  be  returned,"  if  the  record 
was  actually  brought  here  and  printed.  We  think  now,  as  we  did  then,  that 
such  a  practice  will  "  be  likely  to  prevent  great  delays  and  expense  and  further 
the  ends  of  justice." 

§  2^01.  The  filing  of  an  argument  on  a  motion  to  dismiss  is  a  waiver  ofn{h 
tics. 

It  is  next  objected  that  the  notice  of  the  motion  is  insufficient,  because  it 
was  not  accompanied  by  a  copy  of  the  brief  or  argument  to  be  used  in  its  sup- 
port, as  required  by  the  amendment  to  Rule  6,  adopted  at  the  December  term, 
1871.  This  might  have  been  a  good  cause  for  postponing  the  hearing  to  give 
time  for  further  preparation,  if  application  therefor  had  been  made.  Instead 
of  that  a  full  argument  has  been  filed  upon  the  merits  of  the  motion.  ISTo 
more  could  be  done  if  the  hearing  should  be  now  postponed.  Under  these  cir- 
cumstances we  are  inclined  to  treat  the  filing  of  the  argument  as  a  waiver  of 
the  notice  required  by  the  rule. 

§  3502.  It  is  sufficient  if  a  motion  to  dismiss  is  mxxde  hythe  real  defendant 
in  a  cause. 

It  is  next  objected  that  all  the  parties  defendant  in  the  lower  court  are  not 
parties  to  this  motion  to  dismiss.  The  motion  is  made  by  the  appellees  and  is 
signed  by  the  attorney  of  the  only  defendant  in  the  court  below  who  had  any 
real  interest  in  the  litigation,  and  the  only  one  who  filed  an  answer. 

§  2503.  An  appeal  will  not  lie  from  a  decree  dissolving  an  injunction. 

This  brings  us  to  the  merits  of  the  motion.  We  have  many  times  decided 
that  an  appeal  will  not  lie  from  a  decree  dissolving  an  injunction  without  dis- 
missing the  bill.  Young  v.  Grundy,  6  Cr.,  51 ;  McOoUum  v.  Eager,  2  How., 
61 ;  Hiriart  v.  Ballon,  9  Pet.,  167;  Moses  v.  The  Mayor,  15  Wall.,  390.  In  this 
case  the  bill  was  not  dismissed.  It  may  have  been  the  intention  of  the  court  to 
dispose  of  the  whole  case  by  the  entry  as  made,  but  that  intention  is  certainly 
not  expressed.  A  motion  was  made  tor- dissolve  the  injunction  upon  the  biU 
and  answer  filed.  It  does  not  appear  that  the  case  was  heard  except  upon  this 
motion,  and  there  is  nothing  in  the  record  to  show  that  it  will  not  be  still 
within  the  power  of  the  circuit  court  upon  the  dismissal  of  the  appeal  to  grant 
the  complainants  all  the  relief  they  ask.  The  case  is  still  open  on  its  merits. 
It  is  only  the  interlocutory  order  that  has  been  disposed  of. 

Appeal  dismissed. 
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EDWARDS  V,  UNITED  STATEa 
(12  Otto.  675-5T7.    1880.) 

Ereoe  to  U.  S.  Circuit  Court,  Western  District  of  Michigan. 

Opinion  by  Waite,  C.  J. 
■  SxATEMEirr  OF  Facts. —  The  writ  of  error  in  this  case  was  returnable  to  the 
October  term,  1877.  The  return  was  duly  made  and  a  transcript  of  the  record 
lodged  in  the  office  of  the  clerk  of  this  court  on  the  27th  of  Septepiber, 
1877.  A  citation  in  due  form  was  issued  and  served  in  time.  By  an  oversight 
of  the  counsel  for  the  plaintiif  in  error  no  fee  bond  was  given,  and  the  cause 
was  not  docketed  during  the  term  of  1877.  No  motion  to  docket  and  dismiss 
was  ever  made,  and  on  the  3d  of  September,  1878,  the  attention  of  counsel  hav- 
ing been  called  to  the  omission  of  the  security  for  costs,  an  acceptable  bond 
was  given  and  the  cause  docketed  in  form. 

§  2504.  A  cause  will  not  he  dismissed  after  it  has  leen  docketed  and  a  fee 
hand  dxdyJUed^  no  motion  to  "  docket  and  dismiss  "  having  been  made  before  the 
cavse  had  been  regularly  docketed,  (a) 

Under  these  circumstances  we  are  not  inclined  to  dismiss  the  suit.  We  are 
-aware  that  in  some  of  the  cases  it  has  been  said  that  a  writ  of  error  or  an  ap- 
peal becomes  inoperative  if  a  transcript  is  not  "filed  and  the  cause  docketed 
during  the  term  to  which  it  is  made  returnable,  but  this  has  always  been  in 
cases  where  a  return' had  not  been  made  and  a  transcript  had  not  been  filed 
within  the  time.  The  language  should,  therefore,  be  construed  in  connection 
with  those  facts.  In  Owings  v.  Tiernan's  Lessee,  10  Pet.  447,  and  Van  Rens- 
selaer V.  Watts,  7  How.,  784,  leave  was  given  to  docket  the  cause  after  the 
term,  when  the  transcript  had  been  filed  in  time,  but  through  inadvertence  a 
fee  bond  had  not  been  given,  and  there  had  not  been  in  the  meantime  a  motion 
to  docket  and  dismiss.  That  is  this  case.  In  Selma  &  Meridian  Railroad  Co. 
V.  Louisiana  National  Bank,  94  (J.  S.,  253,  the  transcript  was  filed  in  time  but 
the  cause  not  docketed  because  of  a  failure  to  furnish  a  fee  bond.  In  this 
state  of  things,  and  while  the  default  continued,  a  motion  to  docket  and  dismiss 
was  made  under  rule  9  and  granted.  At  the  next  term  the  appellant  ap- 
peared, and  moved  to  set  aside  the  order  of  dismissal  and  docket  his  appeal. 
This  we  refused,  under  the  circumstances  of  that  case.  After  a  cause  has  been 
docketed  and  dismissed  it  cannot  be  again  docketed  unless  by  order  of  the  court. 
Such  is  the  rule.  If  a  return  is  made  and  the  transcript  deposited  in  the  clerk's 
office  in  time,  our  jurisdiction  is  kept  alive.  The  docketing  of  the  cause  after 
that  is  mere  procedure,  and  if  unreasonably  delayed,  the  parties  may  be  sub- 
jected to  the  consequences  of  a  failure  to  prosecute  a  suit,  which  rest  largely 
in  the  discretion  of  the  court  when  not  provided  for  t)y  rules.  Rule  9  is  of 
that  class. 

In  this  case  it  is  abundantly  shown  that  the  omission  to  give  the  bond  was 
through  inadvertence,  and  without  tyiy  intention  to  delay  the  due  prosecution 
of  the  suit.  No  harm  has  been  done,  save,  possibly,  a  short  extension  of  the 
time  for  bringing  on  the  hearing.  The  defendants  in  error  have  delayed  their 
motion  to  dismiss  until  a  new  writ  is  barred  by  lapse  of  time. 

Motion  denied, 

(a)  Where  a  cose  was  docketed  and  dismissed  for  failure  of  the  appellant  to  file  a  fee  bond  or  otherwise  secure 

the  costs,  the  court  refused  to  reinstate  the  case  at  a  subsequent  term.    Selma,  etc.,  B.  Oo.  v.  La  Nat.  Bank,*  4 

Otto,  263. 
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PRACTICE  IN  APPELLATE  OOtnBTa  §  8505.: 

CLARK  V,  Hancock: 

(4  otto,  493.     1876.) 

Ebbob  to  the  Supreme  Court  of  Oalifornia. 

Opinion  by  "Waite,  0.  J. 

Statement  of  Factts. —  The  final  judgment  in  this  case  was  rendered  October 
8, 1876,  and  the  writ  of  error  issued  November  16th,  returnable  to  the  October 
term,  1877.  The  defendants  in  error  having  filed  a  copy  of  the  record  and 
docketed  the  cause,  now  move  to  dismiss  for  want  of  jurisdiction. 

§  2505.  Where  it  is  evident  J^rom  the  record  filed  that  this  court  has  no  ju- 
risdiction^ a  motion  to  dismiss  the  writ  of  error  will  he  entertained  before  the 
return  day.  {a) 

It  is  not  claimed  by  the  plaintiff  in  error  that  there  is  any  federal  question 
disclosed  by  the  record,  but  it  is  insisted  that  a  motion  to  dismiss  cannot  be  en- 
tertained until  the  return  day  of  the  writ.  Such  was  the  old  practice;  but  in 
Ex  parte  Russell,  13  Wall.,  671,  and  Thomas  v.  Wooldridge,  23  id.,  288,  the 
rule  was  changed.  It  seemed  to  us  then  that  such  a  change  would  "be  likely 
to  prevent  great  delays  and  expense,  and  further  the  ends  of  justice."  Subse- 
quent experience  confirms  that  opinion.  In  the  present  crowded  state  of  our 
docket  it  becomes  us  to  be  especially  careful  that  our  jurisdiction  is  not  invoked 
for  delay  merely ;  and,  when  the  record  is  presented  in  such  a  form  that  we  can, 
without  too  great  inconvenience,  inform  ourselves  of  the  questions  to  be  de- 
cided, we  shall  be  inclined  to  receive  applications  of  this  kind.  In  the  present 
case  we  have  a  printed  record,  and  it  is  evident  we  have  no  jurisdiction. 

Motion  granted. 

DEMING'S  APPEAL. 
(10  Wallace,  251-256.    1869.) 

Appeal  from  Court  of  Claims. 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. —  A  motion  has  been  made  on  behalf  of  Deming  to  re- 
instate this  case  upon  the  calendar.  The  suit  was  originally  instituted  in  the 
court  of  claims.  A  judgment  was  rendered  in  favor  of  the  United  States, 
and  the  plaintiff  brought  the  case  into  this  court  by  appeal.  That  case  and  the 
case  of  O.  B.  and  O.  S.  Latham  v.  The  United  States,  also  brought  into  this 
court  by  appeal  from  the  judgment  of  the  court  of  claims,  were  supposed  to 
involve  the  question  of  the  constitutional  validity  of  the  paper  circulation  is- 
sued by  the  United  States,  known  as  legal  tender  notes.  On  the  1st  of  April,  during 
this  term,  both  these  cases  were  set  for  argument  on  the  11th  of  that  month. 
On  that  day  the  argument  was  postponed  until  the  18th  of  April.  The  hear- 
ing was  further  postponed  to  the  20th  of  April.  On  that  day  the  counsel  for 
the  Lathams  and  the  counsel  of  Deming  united  in  a  written  motion  that  both 
appeals  should  be  dismissed. 

(a)  Cases  rei^arly  on  the  calendar,  whether  brought  up  by  writ  of  error  or  appeal.  If  within  the  jurisdiction  of 
the  court,  are  required  to  be  heard  when  reached  In  the  regular  call  of  the  docket,  and  they  cannot  be  heard  be- 
fore they  are  reached  except  when  they  are  advanced  by  the  order  of  the  court.  Where  a  cause  is  not  within  the 
jurisdiction  of  the  court,  the  writ  of  error  or  appeal  may  be  dismissed  on  motion.  An  appeal  or  writ  of  error 
will  not  be  dismissed  on  motion  because  the  record  presents  no  question  for  revision;  the  appellant  or  plaintiff  in 
error  has  a  right  to  be  heard  on  the  merits.    The  Eutaw,*  12  Wall.,  180. 

•  1205 


§^3506.  APiraALS  AND  WRITS  OF  EBBO& 

§  2506.  Where  an  appeal  was  diemtseed  hy  oaunsel,  thouffh  unauthorisedy  a 
motion  to  reinatatey  not  inade  untU  long  after^  wiU  he  denied^  though  the  opposite 
party  consent  (a) 

The  court  recognizing  the  right  of  the  counsel  to  have  this  done,  thereupon 
dismissed  the  appeals.  No  reason  was  given  for  this  step,  and  no  explanation 
was  made  by  either  counsel,  except  the  statement  that  they  did  not  wish  further 
to  trouble  the  court  in  relation  to  the  cases.  The  court  continued  to  sit  until  the 
30th  of  April.  The  long  vacation  then  commenced.  No  motion-  was  made- 
prior  to  that  time  by  Deming,  to  set  aside  the  dismissal  of  his  appeal.  On  the 
5th  of  May  the  mandate  of  this  conrt  was  sent  to  the  court  of  claims  to  cany 
the  judgment  into  execution.  This  motion*  was  filed  on  the  7th  of  November, 
instant.  It  appears  by  the  aiBdavit  of  Deming  that  he  was  aware  of  the  dis- 
missal very  shortly  after  the  order  was  made.  This  must  necessarily  have  been 
80.  It  was  announced  in  the  proceedings  of  the  court  published  the  next  day. 
Nothing  is  produced  from  his  counsel  who  made  the  motion.  Deming  states  in 
his  affidavit  that  the  counsel  acted  without  his  knowledge  or  consent.  Granting 
this  to  be  so,  his  silence  after  the  facts  came  to  his  knowlege  must  be  held  to 
amount  to  acquiescence  and  ratification.  The  dismissal  of  the  appeal  left  the 
judgment  of  the  court  of  claims  in  favor  of  the  United  States  in  full  force. 
They  can  sustain  no  prejudice  by  the  overruling  of  this  motion.  We  therefore 
lay  out  of  view,  as  an  element  to  be  considered,  the  consent  of  the  attorney- 
general  that  the  order  of  dismissal  shall  be  rescinded. 

The  motion  is  addressed  to  the  discretion  of  the  court.  Under  the  circum- 
stances, we  are  all  of  the  opinion  that  it  ought  to  be  denied. 

RICE  t?.  MINNESOTA  &  NORTHWESTERN  RAILROAD  COMPANY. 

(21  Howard,  83-85.     1858.) 

Error  to  the  Supreme  Court  of  the  Territory  of  Minnesota. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  case  was  brought  up  by  a  writ  of  error  directed 
to  the  judges  of  tlie  supreme  court  of  the  territory  of  Minnesota,  the  writ 
being  returnable  to  the  last  term  of  this  court.  The  case  was  docket^  and 
called  for  trial  according  to  the  rules  of  the  court;  but,  upon  inspection  of  the 
transcript,  it  appeared  that  there  was  no  final  judgment  in  the  court  below, 
and  the  case  was  therefore  dismissed  for  want  of  jurisdiction.  At  a  subse- 
quent day  in  that  term  a  motion  was  made  by  the  plaintiff  in  error  for  a 
certdorari,  upon  affidavits  filed,  suggesting  that  there  had  been  a  final  judg* 
ment  in  the  territorial  court,  although  it  had  not  been  correctly  entered  on 
the  record.  But  the  court  were  of  opinion  that  the  affidavits  were  not 
sufficient  to  support  the  motion,  and  refused  the  certiorari,  A  motion  has  been 
made  at  the  present  term  to  annul  the  order  of  dismissal  made  at  the  last 
term,  and  to  place  the  suit  on  the  calendar  in  the  same  order  in  which  it  would 
have  stood  if  it  had  not  been  dismissed,  but  continued  over  to  the  present 
term.  And  in  support  of  this  motion,  a  transcript  from  the  territorial  court 
has  again  been  presented;  and  this  transcript  contains  a  final  judgment  of  the 
supreme  court  of  the  territory.     It  is  certified  by  the  clerk  of  the  district  court 

of  the  United  States,  to  whose  custody  the  record  and  proceedings  in  this  case 

--■  ...        ..,..-  .- 

(a)  The  dismissal  of  the  appeals  in  the  cases  mentioned  in  the  opinion  was  opposed  by  the  attorney-general,  but 
the  court  held  that  the  appellants  had  a  right  to  dismiss.    Latham's  and  Deming's  Appeals,*  9  WalL,  145. 
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Have  been  trarisffeii^d;  purstiant  to  an  act  6t  oougresd;  and  this  transcript, 
among  other  things,  certifies  that  an  amended  order  of  the  supreme  court  of 
the  territory,  reversing  the  judgment  of  the  inferior  territorial  court,  and 
ordering  a  judgment  for  defendants,  and  an  amended  judgment  of  the  said 
court  to  the  same  effect  was  on  file  in  his  office,  transferred  with  the  other  pro- 
ceedings in  the  case  from  the  supreme  territorial  court. 

§  2507.  Where  a  vyrU  of  error  is  dismiseed  U  cannot  he  reinstated  at  a  sithse- 
^ue7it  term. 

But  we  think  the  motion  to  annul  the  judgment  of  the  last  term,  and  rein- 
state the  case,  cannot  be  granted.    The  suit  is  a  common  law  action  for  a 

1#respass  on  real  property,  and  the  judgment  of  the  court  below  can  be  brought 
here  for  revision  by  writ  of  error  only.  That  writ  was  issued  by  the  plaintiff 
in  error,  returnable  to  the  last  term  of  this  court;  and' it  brought  the  transcript 
before  us  at  that  term.  It  was  judicially  acted  on,  and  decided  by  this  court. 
And  when  the  term  closed,  that  decision  was  final  so  far  as  concerned  the  au^ 
thority  and  jurisdiction  of  this  court  under  that  writ.  The  writ  was  functus 
officio;  and  if  the  parties  desire  to  bring  the  record  of  the  case  again  before 
this  court,  it  must  be  done  by  another  writ  of  error.  The  former  writ  is  not 
itetumable  to  the  present  term,  and  cannot,  therefore,  according  to  the  principles 
which  govern  this  common  law  writ,  bring  the  record  before  us. 

§  2508.  Latitude  allowed  in  appeals  in  admiralty. 

The  case  of  The  Palmyra,  12  Wheat.,  1,  has  been  referred'to,  where  a  motion 
similar  to  the  present  was  granted  by  the  court.  And  if  that  had  been  a  case 
at  common  law,  we  might  have  felt  ourselves  bound  to  follow  it,  as  establishing 
the  law  of  this  court.  But  it  was  a  case  in  admiralty,  where  the  power  and' 
jurisdiction  of  an  appellate  court  is  much  wider,  upon  appeal,  than  in  a  case  at 
Oommon  law.  For,  in  an  admiralty  case,  you  may  in  this  court  amend  the 
pleadings,  and  take  new  evidence,  so  as  in  effect  to  make  it  a  different  case 
from  that  decided  by  the  court  below.  And  the  court  might  well,  therefore, 
deal  with  the  judgment  and  appeal  of  the  inferior  tribunal  in  the  same  spirit. 
But  the  powers  which  an  appellate  court  may  lawfully  exercise  in  an  admiralty 
proceeding  are  altogether  inadmissible  in  a  common  law  suit.  The  case  in  3 
Pet.,  431,  relates  to  cases  and  questions  of  a  different  character  from  the  one 
before  us.  In  that  case  the  judgment  of  the  court  at  the  preceding  term  was 
amended.  But  the  amendment  was  made  to  correct  a  clerical  error  in  this 
<^6urt,  and  make  the  judgment  confdrm  to  that  which  the  court  intended  to  pro- 
nounce. But  this  is  not  a  motion  to  amend,  but  to  reverse  and  annul  the  judg- 
ment of  the  last  term,  which  was  passed  upon  full  consideration  with  the  case 
regularly  and  legally  before  us,  as  brought  up  by  the  writ  of  error.  We  refer 
to  these  two  cases  because  they  have  been  relied  on  in  support  of  the  motion. 
But  in  the  judgment  of  the  court  they  stand  on  very  different  principles;  and 
the  motion^  for  the  reasons  above  stated,  must  be  overruled. 

§  2509.  In  general. —  Cause  dismissed  because  the  judgment  was  not  properly  described  in 
the  writ  of  error.    Davenport  v,  Fletcher,*  16  How.,  142. 

^2510.  After  dismissing  an  appeal  from  a  justice  of  the  peace,  the  circuit  court  can  take 
ii6  further  action  in  the  cause.    MaxweU  v,  Williams,*  Hemp.,  172. 

§  2511.  A  writ  of  error  will  not  be  dismissed  because  no  error  appears  on  the  face  of  the 
record.  Want  of  jurisdiction  and  irregularity  of  the  writ  are  the  only  grounds  for  dismissal. 
Hecker  v.  Fowler,*  1  Black,  95. 

§  251 2.  Motions  to  dismiss  will  not  be  decided  before  the  record  is  printed,  when  there  is 
imy  question  about  yie  facts  on  which  the  motion  rests.  In  order  to  get  a  decision  before 
printing,  the  motion  papers  must  present  the  case  in  a  way  which  will  enable  the  court  to  act 
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iinderstandingly  without  referring  to  the  transcript  on  file.    National  Bank  v,  Inenrance^ 
Company,*  10  Otto,  48. 

§  225 18.  Writ  of  error  dismissed  because  (1)  the  judgment  is  not  properly  described,  (3)  the 
bond  is  given  to  a  person  not  a  party  to  the  judgment,  (8)  the  citation  issued  to  a  person  who 
is  not  a  party.     Davenport  v.  Fletcher,*  16  How.,  142. 

§  2514.  A  writ  of  error  bore  teste  of  February  term,  1810,  was  issued  in  September,  1810^ 
and  was  returnable  to  February  term,  1811.  The  court  refused  to  quash  or  dismiss.  Black- 
well  V.  Patten,*  7  Cr.,  277. 

§  2515.  It  seems  that  where  a  writ  of  error  is  informal,  the  remedy  is  by  motion  to  vacate. 
Ex  parte  French,  10  Otto,  5. 

§  2516.  On  a  motion  in  the  supreme  court  to  dismiss  a  writ  of  error,  controverted  matters 
of  fact  are  to  be  determined  by  the  supreme  court.    United  States  v.  Dashiel,  8  Wail.,  698. 

§  2517.  The  writ  of  error  was  not  dismissed  in  this  case  because  it  contained  a  clerical 
error  in  the  time  it  was  retamable,  which  was  corrected  in  the  citation.  McVeigh  v.  United 
States,  8  Wall.,  640. 

§  2518.  When  a  motion  to  dismiss  an  appeal  is  made  and  heard  at  the  time  of  a  hearing 
on  the  merits,  it  will  not  be  decided  when  the  opinion  of  the  court  t)n  the  merits  is  that  the 
decree  of  the  court  below  dismissing  the  complaint  is  correct.  Edmonson  v.  Bloomshire,  11 
Wall.,  887. 

§  2519.  In  case  of  a  writ  of  error  to  the  territorial  district  court  from  the  territorial  ^u- 
preme  court,  where  the  transcript  does  not  show  that  a  motion  for  a  new  trial  has  been  made 
and  overruled,  or  that  a  bill  of  exceptions  had  been  signed,  or  that  in  fact  any  exceptions  had 
been  properly  taken,  the  writ  will  be  dismissed.    Murrin  v.  Ullman,*  1  Wyom.  Ty.,  86. 

§2520.  Filing  record. —  Under  special  circumstances  the  supreme  court  will  restore  a 
cause  to  its  docket  which  was  dismissed  for  failure  of  the  plaintiff  in  error  to  file  the  record 
within  the  proper  time.     Bradford  v,  Williams,  4  How.,  577. 

§2521.  A  writ  of  error  will  not  be  quashed  because  it  was  filed  after  the  return  day;  the 
remedy  is  by  motion  to  docket  and  dismiss.  Pickett  v.  Legerwood,  7  Pet.,  144.  See  the 
case,  §§  161-163. 

§  2522.  Where  the  appellants  have  served  notice  of  appeal  and  filed  a  bond,  but  have  done 
nothing  further,  the  supreme  court  of  the  territory  will  dismiss  the  appeal  on  motion  for 
failure  to  file  a  transcript  of  the  proceedings.     Lannier  v,  Haase,*  1  Wyom.  Ty.,  25. 

§  2528.  In  case  a  writ  of  error  is  dismissed  for  the  failure  of  the  plaintiff  in  error  to  file  a 
transcript,  the  plaintiff  may  prosecute  another  writ  within  the  time  limited  by  law.  Roberta 
V.  Tucker,*  1  Wash.  Ty.,  207. 

§  2524.  Where  an  appeal  is  taken  after  the  commencement  of  a  term  of  the  supreme 
court,  the  appellant  is  not  bound  to  file  the  record  until  the  next  term ;  and  in  such  case,  the 
appeal  not  being  docketed,  and  the  appellant  being  under  no  obligation  to  docket  it  until  the 
next  term,  a  motion  to  dismiss  will  not  be  entertained.  Stafford  v.  Union  Bank  of  Louisiana^ 
16  How.,  135.    See  the  case,  §§  1537-39. 

§  2525.  Brief. — Appeal  dismissed  because  no  brief  was  filed  as  required  by  Rule  21,  adopted 
in  1872.     Portland  Company  r.  United  States,*  15  Wall.,  1. 

§  2526.  Case  dismissed  for  failure  of  counsel  for  appellant  to  furnish  the  court  with  a 
statement  of  the  points  of  the  case.    Schooner  Catherine  v.  United  States,*  7  Cr.,  99. 

§  2527.  For  want  of  paper;). —  On  motion  to  dismiss  an  appeal  because  certain  papers  are 
missing,  proof  that  the  papers  were  used  in  the  court  below,  and  have  been  lost,  must  be 
made  by  affidavit.  The  certificate  of  the  clerk  who  made  the  transcript  cannot  be  received  as 
proper  evidence  of  these  facts.     The  Grapeshot,*  7  Wall.,  663. 

§  2528.  A  motion  to  dismiss  an  appeal  to  the  circuit  court  froq^  a  decree  of  the  district 
court,  for  the  reason  that  certain  papers  were  not  filed  in  the  circuit  court  in  time,  must  be 
made  in  the  circuit  court,  and  not  in  the  district  court.  The  Josephine,*  Abb.  Adm., 
481. 

§  2529.  Want  of  jurisdiction. —  An  appeal  will  not  be  dismissed  on  account  of  error  com* 
mitted  by  the  lower  court  in  carrying  out  the  mandate  of  the  supreme  court.  A  motion  to 
dismiss  for  want  of  jurisdiction  applies  solely  to  cases  where  the  supreme  court  has  not  juris- 
diction of  the  cause,  and  not  to  cases  where  the  circuit  court  has  exceeded  its  proper  powers 
in  the  particular  case.     Canter  v.  American  &  Ocean  Ins.  Co..*  2  Pet.,  554.    See  §  2491. 

§  2530.  On  appeal  to  the  supreme  court  from  a  circuit  court  in  admiralty  proceedings,  the 
question  of  the  jurisdiction  of  the  district  court  in  the  original  proceedings  cannot  be  regu- 
larly raised  on  a  motion  to  dismiss  the  appeal,  but  only  upon  a  hearing  on  the  merits.  The 
Brigadier  Oeneral  R.  H.  Stokes,  23  How.,  48. 

§  2531.  Where  an  appeal  is  regularly  before  the  court  it  cannot  be  dismissed  for  want  of 
jurisdiction  because  the  record  shows  no  bill  of  exceptions  or  anything  on  which  error  may  be 
assigned ;  the  practice  in  such  a  case  is  to  affirm.    James  v.  Bank,*  7  Wafl.,  698. 
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§  2582.  A  motion  to  docket  and  dismiss  will  not  be  entertained  where  the  court  has  no 
jorisdiction  of  the  cause.    The  Alicia,  7  Wall,  571.    See  the  case,  §§  1761-05. 

§  2588.  Where  a  state  court  refused  an  application  to  remove  a  cause  to  the  federal  court, 
and  a  writ  of  error  was  issued  from  the  supreme  court,  and  a  motion  was  made  to  dismiss  for 
want  of  jurisdiction,  the  supreme  court,  on  deciding  that  it  had  jurisdiction,  left  the  question 
as  to  the  authority  of  the  state  court  to  retain  the  case,  and  the  validity  of  its  proceedings,  to 
be  considered  on  the  final  hearing.  Eanouse  v,  Martin,  14  How.,  23.  See  the  case, 
§§  1U85-86. 

g  2584.  When  the  United  States  is  appellant,  and  its  counsel  suggests  that  the  supreme 
court  has  no  jurisdiction  of  the  appeal,  for  the  reason  that  neither  the  supreme  court,  nor 
the  district  court  appealed  from,  had  jurisdiction,  the  supreme  court  will  accept  such  sug- 
gestion as  to  the  appellant,  and  will  dismiss  the  appeal,  but  will  not  reverse  the  decree  of  the 
court  below  on  the  suggestion  of  the  appellant,  and  thus  adjudicate  upon  the  rights  of  the 
other  party,  especially  where  he  has  not  been  he€U'd.    United  States  v.  Morillo,  1  WalL,  709. 

§  2585.  A  bill  was  filed  in  the  circuit  court  by  citizens  of  Ohio  to  set  aside  a  conveyance 
made  by  K.  to  B.,  who  was  alleged  to  be  a  citizen  of  Indiana,  but  E*'s  citizenship  was  not 
noticed.  Held,  on  appeal,  that  though  E.  was  found  in  the  district,  and  had  answered, 
neither  the  supreme  court  nor  the  circuit  court  had  jurisdiction,  and  that  as  it  appeared  that 
be  was  a  necessary  party,  instead  of  dismissing  the  bill  on  its  merits,  the  supreme  court 
would  dismiss  the  appeal  without  prejudice,  and  remand  the  case,  with  directions  to  allow 
the  plaintiffs  to  amend,  or  dismiss  without  prejudice,  and  adjudge  that  B.  recover  his  costs 
on  the  appeal.    Gaylords  v.  Eelshaw,  1  Wall.,  82. 

§  2586.  Merits  involved. —  An  appeal  will  not  be  dismissed  on  motion  where  the  decision 
of  the  motion  involves  the  merits.  Blossom  v.  Railroad  Co.,  1  Wall.,  655.  See  the  case, 
§§  1618-15. 

§  2587.  A  motion  was  made  to  dismiss  an  appeal  because  a  part  of  the  plaintiffs  did  not 
join,  but  the  motion  was  denied  on  the  ground  that  the  record  suggested  many  points  con- 
nected with  the  real  merits  of  the  controversy,  and  others  in  respect  to  proper  pleadings  in 
equity,  which  could  not  be  considered  on  a  motion  to  dismiss.  The  case  was  ordered  to  stand 
over  for  final  hearing  on  the  merits.    Day  v.  Washburn,*  23  How..  309. 

§  2588.  The  supreme  court  will  not  pass  upon  the  merits  of  the  question  involved  on  a 
motion  to  dismiss  for  want  of  jurisdiction.    Neilson  v.  Lagow,*  7  How.,  772. 

§  2589.  Where  the  question  of  jurisdiction  is  so  involved  with  other  questions  that  the 
court  cannot  eliminate  it  without  examining  a  voluminous  record,  it  will  postpone  the  con- 
sideration of  a  motion  to  dismiss  till  the  case  is  heard  on  the  merits ;  otherwise  where  the 
want  of  jurisdiction  is  patent.    Semple  v,  Hagar,*  4  Wall.,  481. 

g  2540.  Motion  to  affirm. —  A  motion  to  dismiss  an  appeal  from  a  decree  entered  on  the 
mandate  on  a  previous  appeal,  if  made  in  good  faith,  may  be  united  with  a  motion  to  affirm. 
Hinckley  v.  Morton,  13  Otto,  764.    See  the  case,  g§  2721-22. 

§  2541.  Questions  of  reversal  oi% affirmance  appertain  to  the  merits  of  the  controversy,  and 
will  not  be  determined  upon  a  motion  to  dismiss.   New  Orleans  R.  R.  v,  Morgan,*  10  Wall.,  256. 

§2542.  Where  there  is  sufficient  on  the  record  to  show  at  least  a  color  of  right  to  a  dis- 
missal, a  motion  to  affirm  will  be  entertained  at  the  same  time.  Micas  v,  Williams,*  14  Otto, 
556;  Whitney  v.  Cook,*  9  Otto,  607;  School  District  v.  Hall,*  16  Otto,  428.    See  §  2711. 

{$  2548.  No  appearance. —  In  case  of  a  writ  of  error  from  the  supreme  court  to  the  su- 
preme court  of  a  territory,  where  there  is  no  appearance  and  no  assignment  of  errors,  it 
seems  that  the  case  will  be  dismissed ;  but  the  defendant  in  error  may  open  the  judgment  and 
procure  its  affirmance.    Maxwell  v.  Stewart,  21  Wall.,  78. 

§  2544.  Where  the  appearance  of  neither  party  was  entered  on  the  docket,  and  no  counsel 
appeared,  the  court  ordered  the  parties  to  be  called,  and  dismissed  the  writ  of  error.  Radford 
v.  Craig,*  5  Cr.,  289. 

§  2545.  Where  plaintiff  in  error  fails  to  appear,  defendant  may  have  him  called,  and  dis- 
miss the  writ,  with  costs ;  or  he  may  open  the  record  and  pray  an  affirmance.  Montalet  v, 
Murray,*  3  Cr.,  249. 

§  2546.  The  appellee  in  this  case  died,  and  counsel  for  his  administrator  appeared,  but  no 
counsel  appearing  for  the  appellant,  the  appeal  was  dismissed.     Hook  v.  Linton,*  10  Pet.,  107. 

g  2547.  Case  dismissed  for  failure  of  appellant  to  appear  when  his  case  was  reached  in  its 
order  on  the  docket.  The  case  had  been  on  the  docket  nearly  two  years  and  a  half,  appel- 
ant*s  counsel  had  died,  and  appellant  had  failed  to  attend  to  the  matter.  The  court  warns 
parties  that  the  rules  requiring  cases  to  be  ready  for  hearing  will  be  rigidly  enforced.  Hurley 
V,  Jones,*  7  Otto,  318;  Alvord  v.  Uhited  States,*  9  Otto,  593. 

g  2548.  By  strangers. —  Where  an  appeal  has  been  taken  to  the  supreme  court,  and  is 
being  prosecuted  by  the  directors  of  a  corporation,  it  will  not  be  dismissed  upon  motion  of 
strangers  to  the  record,  though  it  appears  that  they  own  a  majority  of  the  stock  of  the  cor* 
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poration ;  and  a  motion  of  stich  stmngers,  to  be  allowed  to  interv^ie  in  the  tfnpreme  courts 
and  take  charge  of  the  appeal  against  the  wishes  of  tUe  appellants,  will  be  OTerroled.  Bail- 
way  Co.  V,  AUings,  9  Otto,  470. 

§  2549.  Certifloat^  of  disniiflsal. — Where  an  appeal  is  dismissed  for  failure  to  file  ihe  tran- 
eoript,  a  certificate  of  the  dismissal  will  not  be  granted  to  the  app^lee  before  the  close  of  the 
term.  The  reason  is,  that  the  appellant  would  have  a  right  during  the  term  to  lodge  a  tran- 
script of  the  record  of  the  appeal  with  the  clerk,  and  move  to  have  it  reinstated.  Bank  of 
U.  S.  V.  Swan,*  8  Pet.,  68. 

§2550.  For  walitof  fee  bond. — The  court  refused  to  permit  the  case  to  be  docketed  with- 
out a  fee  bond  being  filed;  but  time  was  given  to  file  a  bond,  and  if  not  filed,  the  case  to  1)6 
docketed  and  dismissed.    Owings  v.  Tiernan,*  10  Pet.,  447;  Rensselaer  v.  Watt,*  7  How.,  784. 

§  2551.  After  joinder  in  error. —  The  clerk  of  a  state  court  issued  a  writ  of  error,  and  one 
of  the  judges  signed  the  citation,  and  on  the  ground  that  such  a  writ  could  not  remove  the 
record,  a  motion  was  made  to  dismiss.  Held,  that  as  two  terms  had  elapsed,  and  as  a  certio- 
rari  had  been  sent  down  at  the  instance  of  the  defendant,  and  as  no  motion  to  dismiss  for 
such  a  cause  is  allowed  after  joinder  in  error,  and  as  the  delay  to  make  the  motion  was  equal 
to  a  joinder,  the  motion  could  not  be  granted.  McDonogh  v,  Millaudon,  3  How.,  693.  See 
the  case,  §,:;  1098-99. 

§  2552.  In  admiralty.^  In  a  suit  in  personam  in  admiralty  the  respondent  appeared  and 
answered,  and  on  failure  to  appear  at  the  hearing  a  default  was  entered  against  him,  and  a 
reference  was  made  to  a  commissioner  to  take  proof  of  damages.  The  respondent  contested 
the  amount  of  damages  before  the  commissioner,  but  took  no  exception  to  the  report.  On 
final  decree  against  the  respondent  he  appealed  to  the  circuit  court.  On  motion  by  the  libel- 
ant to  dismiss,  it  was  held  that  the  case  must  be  heaid  in  the  usual  way  in  which  appeals  are 
heard,  upon  a  call  of  the  calendar.    Farrell  v,  Campbell,*  7  Blatch.,  138. 

§  2553.  Where  appellant  has  sued  oat  execution.*— An  appeal  from  a  circuit  court  in  a 
suit  to  foreclose  a  mortgage  will  not  be  dismissed  by  the  supreme  court,  though  it  appear  tliat 
after  the  appeal  the  appellant,  who  was  the  complainant  in  the  court  below,  and  in  whose 
favor  the  decree  was  rendered,  procured  the  execution  of  the  decree  and  has  received  the 
full  sum  due  him  thereunder.    Merriman  v,  Haas,  8  Wall.,  687. 

§  2554.  A  writ  of  error  will  not  be  dismissed  by  the  supreme  court  because  it  appears  that 
the  plaintiff  in  error,  who  was  also  the  plaintiff  in  the  court  below,  and  in  whose  favor  the 
judgment  was  rendered,  before  the  issue  of  the  writ  caused  execution  to  be  levied  on  prop- 
erty enough  to  satisfy  the  judgment,  but  released  a  part  of  it  at  the  defendant's  request  and 
to  enable  him  to  sell  it  to  better  advantage,  and  in  consequence  the  execution  was  returned 
only  partially  satisfied.    United  States  v,  Dashiel,  3  Wall.,  698. 

§  2555.  New  writ  necessary,  when. —  Where  the  transcript  contained  only  a  blank  form 
of  certificate  of  authentication,  without  the  seal  of  the  court  below,  or  the  signature  of  the 
clerk,  the  writ  was  dismissed.  The  plaintiff  in  error  was  permitted  to  withdraw  the  record^ 
but  permission  to  have  it  perfected  and  returned,  to  have  its  regular  place  on  the  docket,  was 
refused,  the  court  holding  that  the  case  could  be  brought  up  only  on  a  new  writ  of  error. 
Blitz  V.  Brown,*  7  Wall.,  698. 

g  2556.  Where  a  case  has  been  docketed  and  dismissed,  the  record  must  show  a  second  ap- 
peal before  the  case  can  be  heard.    Rogers  v.  Law,*  21  How.,  526. 

§  2557.  Reinstating.--  After  a  cause  has  been  dismissed  in  the  supreme  court  by  the  stipu- 
lation of  the  proper  parties,  it  will  not  be  reinstated  upon  application  of  an  attorney  who  lias 
a  lien  upon  the  judgment  below  for  his  fees.     Piatt  v.  Jerome,  19  How.,  385. 

§  2558.  The  supreme  court  may  reinstate  a  cause  which  was  dismissed  at  a  former  term, 
where  it  is  shown  that  the  cause  for  the  dismissal  was  a  mere  clerical  misprision  of  the  clerk 
of  the  court  sending  up  the  record.     The  Palmyra,  12  Wheat.,  9. 

§  2559.  In  this  case  the  appellee  had  the  transcript  of  an  appeal  filed,  and  the  cause  dock- 
eted and  dismissed,  no  appeal  in  fact  having  been  allowed,  and  the  order  of  dismissal  was 
8^  aside  and  the  mandate  recalled.    United  States  v.  Gk>mez,  23  How.,  326. 

§  2560.  In  this  case  Glenny,  who  represented  other  creditors,  entered  into  a  stipulation 
with  the  defendants,  consenting  to  a  dism'issal  of  the  suit.  A  copy  of  the  stipulation  was 
served  on  the  coimsel  representing  the  complainants,  accompanied  by  a  notice  that  a  motion 
had  been  filed  to  dismiss,  but  naming  no  time  for  the  hearing.  Held,  that  the  notice  was  in- 
fluflicient,  and  that  the  motion  to  dismiss  was  improvidently  granted.  The  cause  was  rein- 
stated.   Glenny  v.  Langdon,*  4  Otto,  60 1. 

§2561.  When  the  appellant  was  called  and  his  appeal  dismissed,  the  case  had  been  nearly 
three  years  on  the  docket,  no  brief  was  on  file,  and  the  appellant  was  not  present,  either  in 
person  or  by  counseL  Held,  that  under  these  circumstances  the  appellee  was  entitled  to  a 
dismissal  under  Rule  16,  and  that  the  appeal  would  not  be  reinstated  without  good  cause 
shown.    James  v.  McCormack,*15  Otto,  265.    See  supra,  IX. ;  also  ^  1717. 
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4.  Dcemages  for  Dday. 
Summary  —  Amount  of  damages^  %  2563. 

§  2562.  Daniages  fbr  delay  are  allowed  in  excess  of  interest,  and  though,  under  the  pres- 
ent rule,  the  court  caanot  allow  more  than  ten  per  cent,  on  the  amount  of  the  judgment,  it 
may,  in  its  discretion,  allow  less.     West  Wisconsin  Railway  Ck>.'  v.  Foley,  §  2568. 

[Notes.—  See  ^8  2564-2571.] 

WEST  WISCONSIN  RAILWAY  COMPANY  v.  FOLEY 

(4  Otto,  100-104.     1876.) 

Error  to  U.  S.  Circuit  Court,  Western  District  of  Wisconsin. 

Opinion  by  Watte,  C.  J. 

Statement  op  Facts. —  It  is  clear  that  there  is  no  error  in  this  record.  The 
answer  does  not  state  facts  sufficient  to  constitute  a  defense  to  the  action.  Ko 
counsel  have  appeared  to  prosecute  the  suit,  no  brief  has  been  filed  and  no 
error  assigned.  We  are  entirely  satisfied  that  the  case  has  been  brought  here 
for  delay,  and  that  it  is  proper  to  adjudge  "  just  damages  for  delay,"  under  the 
provisions  of  section  1010,  Revised  Statutes.  The  only  difficulty  we  have  had: 
has  been  in  respect  to  the  amount.  The  original  judiciary  act  of  1789  con- 
tJained  a  similar  provision  to  that  embraced  in  section  1010.  1  Stat,  85,  §  23; 
Under  that  rules  were  adopted  by  this  court  at  the  February  term,  1803,  by 
which  it  was  provided  that  in  cases  where  it  appeared  that  the  writ  had  been 
sued  out  ^'  merely  for  delay,  damages  shall  be  awarded  at  the  rate  of  ten  per 
cent,  per  annum  on  the  amount  of  the  judgment,"  and  in  cases  where 
there  existed  a  real  controversy,  "  the  damages  shall  be  only  at  the  rate  of  six 
per  cent,  per  annum.  In  bothfcases  the  interest  to  be  computed  as  part  of  the 
damages."  Riilcls  17, 18;  1  Cranch,  xviii.  At  thB  February  terra,  1807,  it  was 
ordered  that  the  damages  given  by  these  rules  should  be  calculated  to  the 
day  of  the  affirmance  of  the  judgment  in  this  court.  4  Cranch,  Appendix. 
In  1842  congress  enacted  "  that  on  all  judgqients  in  civil  cases  .  .  .  recov- 
€ired  in  the  circuit  and  district  courts  of  the  United  States,  interest  shall  be 
allowed,  ...  to  be  calculated  from  the  date  of  the  judgment,  and  at  such 
rate  per  annum  as  is  allowed  by  law  on  judgments  recovered  in  the  courts  of" 
"the  state  in  which  such  circuit  or  district  court  shall  be  held."  5  Stat.,  61^, 
§  8.  Notwithstanding  this  statute,  the  rule  adopted  previously  remained  in 
force  without  amendment  until  the  case  of  Mitchell  v.  Harmony,  13  How., 
115,  decided  at  the  December  term,  1851.  Then  it  became  necessary  fbr  this 
'Court  to  ascertain  the  amount  due  upon  the  judgment  of  the  circuit  court  in 
that  case  after  its  affirmance;  and  the  direct  question  was  presented,  whether 
only  damages  at  the  rate  of  six  per  cent,  should  be  added  to  the  amount  of  the 
judgment,  in  accordance  with  the  rule,  or  interest  at  seven  per  cent,  per  annum^ 
that  being  the  rate  allowed  by  law  on  judgments  recovered  in  the  courts  of 
the  state.  After  consideration,  damages  only  were  allowed  according  to  the 
rule;  but  during  the  term  the  rule  was  amended,  to  take  effect  December  1, 
1852,  so  as  to  make  it  conform  to  the  statute.  13  id.,  v.  At  the  next  term, 
December,  1852,  a  similar  question  was  presented  in  Perkins  v.  Fourniquet,  14' 
id.,  328.  There  a  judgment  of  the  circuit  court  of  Mississippi  had  been' 
affirmed  at  the  December  term,  1851,  and  damages  adjudged  at  the  rate  of  six 
per  cent,  per  annum,  as  given  by  the  rule,  while  the  laws  of  Mississippi  allowed 
interest  on  judgments  in  the  state  courts  at  eight  per  cent  per  annum.     Wheit 
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the  execution  went  out  from  the  court  below,  it  required  the  collection  of  the 
judgment  with  interest  at  the  rate  of  eight  per  cent,  per  annum,  and  damages 
at  the  rate  of  six  per  cent,  in  addition.  This  action  of  the  circuit  court  having 
been  brought  here  for  review,  the  recovery  was  limited  to  the  amount  of  the 
judgment  and  the  damages  giveft  by  the  rule.  The  opinion  of  the  court,  by 
Mr,  Chief  Justice  Taney,  proceeded  upon  the  ground  that  the  act  of  1842  did 
not  apply  to  judgments  in  this  court,  but  to  those  in  the  circuit  and  district 
courts  alone.  The  rules  had  been  changed  at  the  previous  term,  he  said,  not 
because  of  "  any  supposed  repugnancy  between  them  and  the  act  of  1842,  but 
because  the  court  deemed  it  just  to  place  the  judgments  in  this  court*  upon  the 
same  footing  with  the  judgments  in  the  circuit  and  district  courts ;  and  that 
suitors  in  the  courts  of  the  United  States  should  stand  on  the  same  groUnd 
with  suitors  in  the  state  courts,  in  its  appellate  as  well  as  in  its  inferior  tribu- 
nals."   p.  331. 

At  the  December  term,  1858,  our  rules  were  revised  and  corrected.  No 
change  was  made  in  those  relating  to  this  subject,  except  that  in  cases  where 
the  writ  of  error  was  ta.ken  for  delay  only,  it  was  provided  that  "  the  damages 
shall  be  calculated  from  the  date  of  the  judgment  in  the  court  below  until  the 
money  is  paid."  21  id.,  xiii,  rule  23.  Under  these  rules  it  is  apparent  that 
"  just  damages  for  delay  "  were  made  to  take  the  place  of  interest  during  the 
delay;  and  this  practice  continued  until  the  December  term,  1870,  when  the 
present  rule,  in  respect  to  cases  where  the  writ  appeared  to  have  been  sued  out 
for  delay  merely,  was  adopted.  It  is  as  follows:  "  In  all  cases  where  a  writ  of 
error  shall  delay  the  proceedings  on  the  judgment  of  the  inferior  court,  and 
shall  appear  to  have  been  sued  out  merely  for  delay,  damages  at  the  rate  of 
ten  per  cent.,  in  addition  to  interest,  shall  be  awarded  upon  the  amount  of  the 
judgment."     11  Wall.,  x. 

§  2563.  Damdges  are  allowed  in  excess  of  interest^  and  may  he  less  than  ten 
per  cent  J  but  not  rno?*e,  (a) 

This  is  a  radical  change  and  requires  us  to  consider  the  question  of  damages 
as  something  distinct  from  that  of  interest.  Heretofore  we  have  never  found 
it  necessary  to  decide  whether,  if  damages  are  to  be  awarded  at  all,  they  miist 
be  to  the  full  amount  of  ten  per  cent,  upon  the  judgment,  or  may  be  less.  This 
case  is  one  in  which,  as  we  think,  that  question  is  fairly  presented.  The  de- 
fense, though  not  in  law  a  good  one,  certainly  shows  some  circumstances  in 
mitigation  of  damages  in  excess  of  interest  as  compensation  for  delay.  Under 
the  old  rules  the  court  was  sometimes  asked  to  give  damages  beyond  those 
prescribed.  This  was  always  denied ;  but,  so  far  as  we  have  been  able  to  dis- 
cover, it  has  never  been  decided  that  less  could  not  be  given,  under  proper  cir- 

(a)  Where  It  appears  that  a  writ  of  error  was  sued  out  only  for  delay,  the  judj^ment  will  be  affirmed,  with  ten 
per  cent  damages  in  addition  to  interest.  Ins.  Co.  v.  Huchberger|,*  12  Wall.,  164.  Where  there  is  nothing  in  tiie 
record  which  tends  to  show  error,  or  to  repel  the  presumption  that  the  writ  is  prosecuted  merely  for  delay,  the 
judgment  will  be  affirmed  with  ten  per  cent,  damages.  Hennesey  v.  Sheldon,*  12  Wall.,  410;  Prentice  v.  Pickero- 
gill,*  6  Wall.,  511.  Where  parties  were  sued  on  a  note  made  no  defense,  and  judgment  was  entered  against  them, 
for  want  of  a  plea,  and  no  error  was  alleged,  the  judgment  was  affirmed  with  ten  per  cent,  damages.  Sutton  v. 
Bancroft,*  28  How.,  330.  In  Jenkins  v.  Banning,*  23  How.,  4&5,  the  plaintiff,  by  leave  of  court,  amended  his  dec- 
laration, and  judgment  was  entered  for  failure  to  plead  to  the  merits,  and  defendant  sued  out  a  writ  of  error;  no 
exceptions  were  taken,  and  no  error  assigned.    Judgment  affirmed  with  ten  per  cent,  damages. 

Where  the  questions  raised  are  all  settled  by  former  adjudications  which  are  not  questioned,  the  judgment  will 
be  afOrmed  with  ten  per  cent,  damages.  Pennywit  v.  Eaton,*  15  Wall.,  832.  There  can  be  no  allowance  of  dam- 
ages except  for  delay.  Cotton  v.  Wallace,*  8  Dal..  302.  Where  there  is  no  assignment  of  errors,  and  all  the  ques- 
tions presented  by  the  bill  of  exceptions  or  suggested  in  the  argument  are  frivolous,  the  judgment  will  be  affirmed 
with  damages.  Micas  v.  Williams,*  14  Otto,  556.  Damages  will  be  imposed  in  a  proper  case,  when  an  appeal  is 
taken  with  no  expectation  of  a  reversal.  The  Douro,*  3  Wall.,  564.  In  Whitney  v.  Cook,*  9  Otto,  607,  the  court 
warns  parties  that  it  will  enforce  the  rule  as  to  frivolous  appeals,  both  according  to  its  letter  and  spirit. 

The  court  will  not  dismiss  a  case  on  motion  simply  because  it  may  be  of  the  opinion  that  it  was  brought  up  for 
delay;  both  parties  have  a  right  to  b^  heard  on  the  merits.    Amory  v.  Amory,*  1  Otto,  356. 
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camstances.  ^^  Shall"  oaght  undoubtedly  to  be  construed  as  meaning  "  must/' 
for  the  purpose  of  sustaining  or  enforcing  an  existing  right;  but  it  need  not  be 
for  creating  a  new  one.  Neither  under  the  statute  nor  the  rule  has  a  party 
the  legal  right  to  demand  a  judgment  for  damages  in  excess  of  interest.  Tiie 
amount  of  the  damages  as  well  as  the  propriety  of  giving  any  at  all  is  left  to 
the  judicial  discretion  of  the  court.  This  being  the  case,  we  think  the  rule  may 
fairly  be  construed  as  limiting  the  amount  beyond  which  we  cannot  go,  but  as 
leaving  us  at  liberty  to  give  less  than  the  full  sum  in  cases  where,  in  our  judj^- 
ment,  the  circumstances  are  such  as  to  make  it  proper  to  do  so.  An  inflexible 
rule,  requiring  us  to  award  a  certain  specified  amount,  or  none  at  all,  would 
oftentimes  operate  to  defeat  itself.  The  object  is  to  discourage  frivolous  a|> 
peals,  as  well  as  to  compensate  to  some  extent  for  the  loss  which  results  from 
delay.  Oftentimes  ten  per  cent,  upon  the  amount  of  a  judgment  raigat  far  ex- 
ceed the  loss  actually  sustained ;  and  in  such  cases  we  might  decline  to  award 
damages  at  all,  if  we  could  not  give  less,  because  of  the  wrong  that  would  be 
inflicted  if  we  did  give  them.  Thus  one  of  the  benefits  anticipated  from  the 
rule  would  be  lost.  Under  these  circumstances,  we  hold  that  while,  with  the 
rule  in  force,  we  cannot  award  as  damages  for  delay  more  than  ten  per  cent, 
upon  the  amount  of  the  judgment,  we  may,  in  the  exercise  of  our  discretion, 
give  less. 

Judgment  affirmed,  with  costs,  and  $500  damages  for  the  delay,  in  addition 
to  interest  at  the  rate  allowed  by  law  and  the  rules  of  this  court. 

g  2564,  In  general. —  Where  it  appears  that  a  writ  of  error  has  been  prosecuted  merely  for 
delay,  the  judgment  of  the  court  below  wUl  be  affirmed  with  ten  per  cent,  damages  for 
Buch  delay.    Campbell  v,  Wilcox,  10  WaU.,  43d. 

§  2565.  Where  the  only  error  assigned  is  the  refusal  of  a  continuance,  the  judgment  will 
be  affirmed,  with  ten  percent,  damages.     Barrow  v.  Hill,*  18  How.,  54. 

§  2566.  Where  the  question  whether  the  proper  amount  of  revenue  stamps  was  affixed  to 
a  deed  is  brought  to  the  supreme  court  on  writ  of  error  by  the  party  who  should  have  aflixeil 
the  stamps,  and  the  judgment  is  thereby  greatly  delayed,  the  supreme  court  will  affirm  tiie 
judgment  with  ten  per  cent,  penalty.    Hall  v,  Jordan,  19  Wall.,  273. 

§2567.  There  being  no  ground  of  error  shown  by  the  record,  the  judgment  was  affirmed, 
with  ten  per  cent,  damages.     lAthrop  v.  Judson,*  19  How.,  66. 

§  2568.  The  supreme  court  not  being  satisfied  that  the  writ  of  error  in  question  was  sued 
out  for  the  purposes  of  delay,  ten  per  cent,  damages  were  refused.  McNeil  v.  Holbrook,  13 
Pet,  90. 

§  2569.  Where,  on  writ  of  error  to  the  district  court,  it  appears  that  no  questions  were 
raised  by  the  plaintiff  in  error  for  the  consideration  of  the  supreme  court,  and  none  are 
raised  in  the  supreme  court,  and  it  appeal's  that  the  purpose  of  the  writ  was  delay  simply, 
the  judgment  will  be  affirmed  with  damages  for  the  delay.  Kilbourne  v.  State  Savings  Insti- 
tution, 22  How.,  504. 

§  2570.  Where,  at  the  time  of  suing  out  a  writ  of  error,  tlie  questions  raised  on  the  record 
are  seriously  controverted,  but  before  the  case  is  brought  to  a  hearing  are  settled  by  decisions 
of  the  supreme  court,  damages  wUl  not  be  awarded  on  affirmance  under  the  iniles  of  the  court 
as  in  case  of  a  writ  for  the  purpose  of  (}elay,  though  such  award  of  damages  might  have  been 
proper  had  the  decision  been  announced  at  the  time  the  writ  was  sued  out.  McKee  v.  Rains, 
10  Wall.,  26. 

§  2571.  When  it  is  apparent  to  the  supreme  court  that  there  could  have  been  no  good 
grounds  for  a  writ  of  error  under  the  former  decisions  of  the  supreme  court,  and  there  is  no 
attempt  made  on  the  hearing  to  question  such  adjudications,  the  court  will  regard  such  writ 
of  error  as  having  been  taken  for  the  purposes  of  delay,  and  will  assess  ten  per  cent,  damages 
accordingly.    Penny  wit  v.  Eaton,  15  Wall.,  384. 
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5.  Advancififf  Causes, 

Summary—  Where  state  revenue  laws  Q,re  enjoinect,  %  2572.-^  To  be  hemU  with  oihsr  ecuea^ 

§  2578.—  Quo  tvarranto  by  a  state,  §  2574. 

§2572.  Caees  in  which  the  execution  of  the  revenue  laws  of  a  state  is  enjoined  will  not  be 
advanced,  unless  it  sufficiently  appears  that  the  operations  of  the  government  of  the  state 
will  be  embarrassed  by  delay.    Hoge  v.  Richmond,  etc.,  R.  Co.,  §  3575. 

§  2573.  Where  a  case  presents  no  questions  wliich  entitle  it  to  a  hearing  in  advance  of 
others,  it  will  not  be  advanced,  against  the  objections  of  a  party,  so  as  to  be  heard  with 
another  case  involving  the  same  questions.     Louisiana  v.  New  Orleans,  §  2576.    See  §  2652. 

§  2574.  Where  a  qno  warranto  was  brought  by  private  individuals  in  the  name  of  the 
state,  and  subsequently  the  names  of  the  relators  were  dropped,  and  the  case  continued  in  the 
name  of  the  state,  held,  that  the  case  was  not  entitled  to  preference ;  that  it  was. the  duty  of 
the  court  to  open  the  record  and  ascertain  whether  the  case  in  point  of  fact  was  one  in  which 
the  parties  were  entitled  to  be  heard  in  preference  to  other  civil  causes.  Miller  v.  State, 
§  2577. 

[Nqtes.— See  §§  2578-2584.] 

HOGE  V.  RICHMOND  AND  DANVILLE  RAILROAD  COMPANY. 

(8  Otto,  1-3.    1876.) 

Appeal  from  XJ.  S.  Circuit  Court,  District  of  South  Carolina. 

Statement  of  Facts. —  This  was  a  proceeding  by  a  stockholder  to  enjoin  the 
levy  and  collection  of  taxes  on  the  property  of  a  railroad  company,  and  to  en- 
join the  company  from  paying  taxes,  on  the  ground  that  its  property  was 
exempt. 

Opinion  by  Waitb,  C.  J. 

This  motion  is  based  upon  section  949  of  the  Eevised  Statutes,  which  is  as 
follows :  • 

'^  When  a  state  is  a  party,  or  the  execution  of  the  revenue  laws  of  a  state  is 
enjoined  or  stayed  in  any  suit  in  a  court  of  the  United  States,  such  state,  or  the 
party  claiming  under  the  revenue  laws  of  a  state,  the  execution  whereof  is  en- 
joined or  stayed,  shall  be  entitled,  on  showing  sufficient  reason,  to  have  the 
cause  heard  at  any  time  after  it  is  docketed,  in  preference  to  any  civil  cause 
pending  in  such  court  between  private  parties." 

§  2575.  Unless  the  operatiom  of  a  state  are  embarrassed  hy  delay ^  its  causes 
wiU  not  he  advanced  on  the  docket,  (a) 

The  original  act,  to  which  this  section  of  the  revision  is  applicable,  was 
passed  June  30,  1870  (16  Stat.,  176).  Until  that  time,  the  order  of  hearing 
causes  in  this  court  was  regulated  almost  entirely  by  rule;  and  we  then  held 
that  the  only  cases  of  general  public  interest  which  should  be  taken  up  out  of 
their  regular  order  were  those  in  which  the  q^uestion  in  dispute  would  embar- 
rass the  operations  of  the  government  while  it  remained  unsettled.  United 
States  V.  Fossatt,  21  How.,  445.  The  statute  is  not  imperative.  It  does  not 
provide  that  all  cases  in  which  the  execution  of  the  revenue  laws  of  the  state  is 
enjoined  or  stayed  shall  have  preference  over  others  upon  the  docket,  but  only 
such  as,  upon  a  showing,  the  court  is  of  the  opinion  should  be  heard  out  of 
their  order.  The  court  must  determine  what  is  "  sufficient  reason "  for  this 
preference,  under  all  the  circumstances  of  the  case.     In  the  present  crowded 

(a)  Ordinances  of  municipal  corporations  levying  taxes  ore  not  revenue  laws  of  a  state,  and  causes  in  which 
their  execution  is  enjoined  are  not  entitled  to  preference.  The  preference  is  given  to  the  states  because  of  the 
presumed  importance  of  such  cases  to  the  administration  and  internal  welfare  of  the  states^  and  because  of  their 
dignity  as  equal  members  of  the  Union.    Davenport  Qity  v.  Dows,*  16  Wall.,  890. 

1214 


PRACJTICE  IN  APPELLATE  COURTS.  §  2576» 

Atat^Qf  our  dooket,  it  is.moumbent  onmsto  take  eare^hat  injustioe  is  not  done 
to  "  private  parties  "  by  the  unnecessary  advancement  of  causes  affecting  pub- 
lic interests.  To  that  end  we  now  hold  that  we  will  not  give  preference  to 
oases  in  which  the  execution  of  the  revenue  laws  of  a  state  is  enjoined,  unlesa 
it  sufficiently  appears  that  the  operations  of  the  government  of  the  state  will 
:be.en)barrassed  by  delay. 

The  Illinois  Bailroad  Tax  cases,  heard  out  of  their  order  at  the  last  term, 
jnay  be  referred  to  for  the  purpose  of  illustration.  There  the  question  was  as. 
to  the  constitutionality  of  the  law  under  which  all  the  property  of  railroad  cor- 
porations in  that  state  was  taxed.  The  courts  of  the  state  had  decided  in  favor 
of  the  validity  of  the  law,  and  the  circuit  court  of  the  United  States  against  it. 
They  were  class  oases;  and  their  determination  would  dispose  of  many  other' 
suits  of  the  same  character  then  pending  in  the  circuit  court  in  which  inter- 
locutory injunctions  had  been  allowed.  In  addition  to  this,  it  was  shown  that 
the  action  of  the  circuit  court  in  granting  such  injunctions  practically  sus- 
pended not  only  "the  enforcement  of  the  revenue  laws  of  Illinois  against  rail- 
road corporations,  but  the  collection  of  the  taxes  assessed  upon  the  capital 
stock  and  franchises  of  all  other  corporations  in  the  state,  except  so  far  as  such 
corporations  voluntarily  pay  such  taxes."  Under  such  oircumstanoes  it  is  easy 
to  see  that  questions  of  great  public  interest  were  involved,  and  that  the  oper- 
ations of  the  government  of  the  state  would  be  embarrassed  so  long  as  they 
remained  undetermined  by  this  court.  Sufficient  reason  was  shown,  and  the 
causes  were  accordingly  advanced.  But  here  no  such  circumstances  exist.  The 
injunction  operates  only  upon  the  property  of  a  single  corporation.  The  value 
of  the  property,  or  the  amount  of  revenue  to  be  derived  from  it,  is  not  shown. 
No  question  affecting  the  power  of  the  state  to  tax  other  property  is  involved. 
The  only  dispute  is  as  to  the  liability  of  the  property  of  this  single  owner  to 
taxation.  The  actual  amount  in  controversy  may  be,  and  probably  is,  much 
less  than  that  in  very  many  other  cases  waiting  their  turn  to  be  heard  in  the 
regular  call  of  our  docket.  No  disputed  principle  of  law  affecting  any  other 
ease  is,  so  far  as  we  can  discover  from  the  record,  presented  for  our  determi- 
nation. 

We  are  of  opinion,  therefore,  that  the  proper  showing  has  not  been  made;, 
but  as  we  have  not  before  announced  in  so  formal  a  manner  the  rule  of  prac- 
tice which  we  have  established  for  our  government  under  this  statute,  leave 
is  granted  to  the  appellant  to  renew  the  motion  if  the  defects  which  now  exist 
in  the  showing  can  be  supplied. 

Motion  denied. 

LOUISIANA  V.  NEW  ORLEANa 
(13  Otto,  521,  523.    1880.) 

Erroe  to  the  Supreme  Court  of  Louisiana. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  We  decided  at  the  last  term  that  this  case  did  not  present 
questions  which  entitled  it  to  a  hearing  in  advance  of  others  standing  before  it 
on  the  docket.  It  is  now  suggested  that  United  States  v.  New  Orleans  involves 
the  consideration  of  the  same  questions  and  the  construction  of  the  same  stat- 
ute, and  we  are  asked  to  advance  this  case  to  be  heard  with  that.  To  this  the 
defendant  in  error  objects. 
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§  2576.  Case  not  advanced  to  he  heard  with  am^oUher  case  against  the  objections 
of  a  party,  {a) 

When  a  case  is  advanced  to  be  heard  with  another  which  has  precedence  on 
the  docket,  the  rule  is  to  require  the  two  to  be  argued  as  one.  This  rule  is 
never  departed  from  except  under  very  peculiar  circumstances.  As  we  cannot 
compel  a  party  against  his  will  to  argue  his  case  with  another,  we  have  always 
heretofore  denied  motions  of  that  kind  when  they  are  resisted.  There  are  no 
such  special  circumstances  in  this  case  as  to  make  it  proper  that  it  be  advanced 
and  heard  separately  from  the  other.  The  motion  to  advance  will,  therefore, 
be  overruled,  but  counsel  may  submit  printed  arguments  in  the  other  case  on 
the  questions  presented  in  that  which  are  common  to  the  two,  provided  twenty 
copies  of  such  arguments  are  filed  with  the  clerk  at  least  six  days  before  that 
case  comes  up  for  hearing. 


Motion  overruled. 


MILLEE  V.  STATE. 
(12  Wallace,  159-162.     1870.) 


Error  to  the  Court  of  Appeals  of  New  York. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facfs. —  The  motion  is  that  the  cause  be  advanced,  and  that  it 
be  heard  at  such  time  as  the  court  shall  direct,  in  preference  to  civil  causes  be- 
tween private  parties.  Founded  as  the  motion  is,  upon  the  act  of  congress 
of  the  30th  of  June,  1870,  it  becomes  necessary  to  inquire  and  determine 
whether  the  case  is  within  the  termS  of  that  act,  as,  if  it  is,  the  motion  should 
be  granted,  and  the  cause  set  for  hearing  as  there  directed. 

Provision  is  there  made  to  the  effect  that  in  all  suits  and  actions  now  pending, 
or  which  may  hereafter  be  brought,  in  a  federal  court,  whether  the  suit  is  origi- 
nal or  brought  into  said  courts  by  appeal  or  writ  of  error  or  by  removal  from 
a  state  court,  wherein  a  state  is  a  party,  or  where  the  execution  of  the  revenue 
laws  of  any  state  may  be  enjoined  or  stayed  by  judicial  order  or  process,  it 
shall  be  the  duty  of  any  court  in  which  such  case  may  be  pending,  on  sufficient 
reason  shown,  to  give  such  cause  the  preference  and  priority  over  all  other  civil 
causes  pending  in  such  court  between  private  parties.  Keliance,  however,  is 
placed,  in  support  of  the  motion,  upon  the  next  clause  of  the  act,  which  provides 
that  the  state,  or  the  party  claiming  under  the  laws  of  the  state,  the  execution 
of  whose  revenue  laws  is  enjoined  or  suspended^  shall  have  a  right  to  have 
such  cause  heard  at  any  time  after  such  cause  is  docketed  in  such  court  in  pref- 
erence to  any  other  civil  cause  pending  in  such  court  between  private  parties, 
as  provided  in  the  last  phrase  of  the  preceding  clause.  16  Stats,  at  Large,  176. 
No  objection  to  the  motion  is  made  by  the  defendants.  Instead  of  that  they 
have  filed  one  to  the  same  effect,  but  such  motions  are  not  granted  as  of  course, 
even  when  both  parties  concur,  as  such  an  order,  if  improperly  made,  would 

B . Kl    ^^   I    J II  1,      II        ■   ^^     I     _iJ     .^^^     I  a    H  .    .-  ■       I  IMM  II  .       ._         J   l_ I  ■  .1 111  ■  ■  ■  I  '        -~ ~ ~ ' ^^ 

(a)  The  following  brief  opinion  by  Taney,  C.  J.,  in  Ableman  v.  Booth,  18  How.,  479,  should  be  read  in  connection 
with  United  States  v.  Booth,  18  How.,  476:  "  Upon  looking  into  the  transcript  in  this  case,  we  And  that  the  ques- 
tions of  constitutional  law  which  it  inyolves  arose  in  a  preliminary  proceeding  In  the  case  between  the  same  par- 
ties, of  which  we  have  just  spoken.  In  that  case  the  whole  subject  was  disposed  of  in  the  state  court,  and  the 
principal  question  in  it  is  precisely  the  same  with  that  which  is  presented  in  this,  which  the  attorney-general  pro- 
poses to  argue.  The  two  cases  ought  to  be  argued  together.  It  would  hardily  be  proper  for  the  court,  where 
questions  of  so  much  interest  are  concerned,  to  hear  a  portion  of  them  at  one  term  and  a  portion  of  them  at 
another.  All  of  the  questions  which  are  involved  in  the  two  cases  have  grown  out  of  one  transaction,  and  de- 
pend upon  the  same  facts,  and  it  is  imi>os8ible  to  decide  one  without  disposing  of  the  principal  question  in  the 
other.  The  court,  therefore,  will  not  hear  the  argument  In  these  cases  separately.  They  must  be  argued  together. 
And  as  the  principal  case  is  not  before  the  court  in  a  form  that  will  enable  the  court  to  hear  it  at  the  present 
term,  this  preliminary  portion  of  it  must  be  continued  until  the  next  term,  to  be  argued  when  the  whole  subject 
Is  ready  for  hearing."    See  tn/ra,  {  2S96  et  »eq. 
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prejudice  the  rights  of  other  parties  on  the  calendar;  and  in  view  of  that  con- 
sideration^  it  becomes  necessary  to  determine  whether  the  case  is  one  where  the 
parties,  or  either  of  them,  are  entitled  to  such  preference,  and  to  enable  us  to 
determine  that  point  we  have  examined  the  record,  and  are  satisfied  that  the 
motion  must  be  denied.  The  action  was  one  in  the  nature  of  a  qito  warranto 
to  try  the  title  of  the  defendants,  as  directors  of  the  Eochester  and  Genesee 
Valley  Eailroad,  a  corporation  created  by  the  laws  of  the  state  of  New  York, 
and  doing  business  in  that  state,  and  the  real  controversy  i3  between  two  sets 
of  directors  as  to  which  set  is  entitled  to  manage  and  control  the  affairs  of  the 
corporation. 

§  3577.  A  quo  wa/rranto  case,  brought  by  private  individuals  in  the  name  of  ^ 
ike  state,  will  not  be  advanced, 

Eoth  parties  assume  in  argument  that  the  suit  is  in  the  name  of  the  state,  or 
the  people  of  the  state  alone,  and  it  is  upon  that  ground  that  it  is  claimed  that 
the  motion  ought  to  be  granted ;  and  if  the  fact  was  so,  it  may  be  conceded 
that  the  cause  ought  to  be  advanced.  Such,  however,  is  not  the  fact.  On  the 
contrary,  the  suit  was  brought  not  only  in  the  name  of  the  people  of  the  state 
of  New  York,  but  also  in  the  name  of  seven  persons  claiming  to  be  directors  of 
the  railroad  company,  and  that  they,  as  such,  are  entitled  to  manage  and  con- 
trol its  affairs  or  to  participate  in  such  management  and  control ;  and  they  charge 
that  the  defendants,  without  any  legal  authority,  right,  or  warrant  whatsoever, 
have  usurped  and  entered  upon  said  offices  of  directors  of  the  said  corpora- 
tion, and  that  they  still  unlawfully  hold  and  exercise  those  rights  and  franchises. 
Subsequently,  when  the  cause  was  transferred  to  the  general  term,  the  names  of 
the  seven  directors  joined  as  plaintiffs  in  the  court  of  original  jurisdiction  were 
dropped  in  the  title  of  the  case,  but  the  whole  proceedings  in  the  case  in  all  the 
courts  of  the  state  where  the  case  was  litigated  were  upon  the  declaration  as 
•originally  filed,  without  any  amendment  in  that  behalf.  Evidently  the  suit  is 
one  in  the  name  of  the  state,  on  the  relation  of  the  seven  persons  who  charge  that 
the  defendants  have  unlawfully  usurped  the  offices  of  directors  from  which  they 
have  been  unlawfully  ousted,  or  to  which  they  are  justly  entitled  by  a  legal 
election.  Suggestion  may  be  made  that  the  state  is  the  only  party  plaintiff 
named  in  the  writ  of  error,  but  it  is  the  duty  of  the  court  in  such  a  case  to  open 
the  record  and  ascertain  whether  the  case  in  point  of  fact  is  one  where  the  par- 
ties are  entitled  to  be  heard  in  preference  to  other  civil  causes  between  party 
and  party  pending  on  the  calendar.  Such  a  case  is  not  within  the  act  of  con- 
gress, and  the  motion  is  denied. 

§2578.  In  general. —  Causes  will  not  be  advanced  where  only  private  interests  are  in- 
irolved.    Sage  v.  Central  R.  Co.,  8  Otto,  419.    See  the  case,  §§  1493-98. 

§2570.  The  court  wiU  not  advance  a  caude  for  •argument  because  it  may  think  it  has  no 
merits.    Amory  v,  Amory,*  1  Otto,  356. 

§  2580.  The  supreme  court  in  cases  of  great  hardship  may  advance  cases  on  the  calen- 
dar, but  a  motion  for  that  purpose  must  be  denied  when  it  appears  that  the  party  praying 
therefor  has  mistaken  his  remedy.    Ex  parte  Robinson,  19  Wail.,  514. 

§  2581.  On  motion  to  advance  under  Rule  32,  the  following  decision  was  rendered:  Rule 
32  applies  only  to  cases  which  have  been  remanded  by  a  circuit  court  to  a  state  court,  or  dis- 
missed, under  the  authority  of  sec.  5  of  the  act  of  March  3,  1875,  c.  137.  This  is  an  appeal 
from  a  decree  on  the  meiits  in  a  suit  removed  from  a  state  court  to  the  circuit  court.  The  rec- 
ord shows  that  a  motion  to  remand  was  denied,  and  that  the  cause  was  regularly  Iieard  and 
decided.  Motions  under  this  rule  should  be  accompanied  by  an  agreed  statement  of  the  case, 
or  by  such  extracts  from  the  record  as  will  show  that  the  case  is  one  to  which  the  rule  is  ap- 
plicable.    Motion  denied.    Call  v.  Palmer,  16  Otto,  39. 

§  2582.  Criminal  cases. —  A  mol^ionto  advance  a  criminal  case  was  granted,  on  the  sugges- 
tion of  the  postmaster-general  that  the  questions  in  dispute  would  embarrass  the  operations 
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of  tbe  goremtn^nt  "whUe  the^  retUftllied  uii^ttted.  The  statrnnetit  waa  accepted  as  suffi- 
cient because  the  rule  had  bat  recently  gone  into  force,  but  it  was  decided  that  thereafter 
motions  to  advance  upon  the  ground  stated  must  state  the  facts  in  such  manner  thai;  the- 
court  may  judge  whether  the  ^vernment  will  be  embarrassed  Ih  the  administration  of  it» 
affairs  by'dMay.    tJnited  Sttttes  t?.  NoWwn,*  1  Otto,  558. 

g  &588.  A  ittotion  to  ftd^mnce,  tmder  the  act  of  June  80,  1870,  must  be  made  by  a  state,  or 
by  a  party  claiming  under  the  laws  of  a  state.  It  cannot  be  made  by  the  defendant  in  & 
criminal  cause  brought  up  from  a  state  court.    Ward  v.  Maryland,*  12  W^.,  153. 

§  2584.  A  motion  to  advance  a  ctimlnal  case  under  Rule  50  is  addressed  to  the  discretion, 
of  the  court,  and  will  be  denied  "^^i^ft^  the  d^fehant  is  ndt  in  jaiL    Ibid. 

6.  Miscellaneous  Matters  of  Practice. 

Summary  —  Enforcing  return  to  writ  of  errtrr,  g§  2585,  2586.—  TYansmUsidn  of  original 
papers,  §  2587. — Motion  to  print  papers  overruled^  ?§  2588,  2589. — jftnoer  over  Judgnients^ 
after  close  of  fcrm,  §  2590. —  Wliere  a  special  mandate  is  not  obeyed,  g  2591.  —  ZHseon/inn* 
dnce  of  torit  of  error,  %  2592.—  WithdrauHil  of  stipulatioHS,  g  2598.—  Remittitur,  §  2594. 

§  S585.  The  supreme  court  will  compel  the  clerk  of  a  state  court  to  make  return  to  a  writ 
of  error,  though  the  state  court  has  ordered  him  to  make  no  return.  tJnited  States  v.  Booths 
§§  2595,  2596. 

§2586.  The  refusal  of  the  clerk  cannot  defeat  the  appellate  power  of  the  supreme  court; 
but  before  teking  any  further  proceedings  in  the  matter  the  court  will  lay  a  rule  on  the  clerk 
to  show  cause,  etc.    Ibid, 

§  2587.  The  power  of  the  courts  below,  and  of  the  supreme  court,  over  the  transmission  of 
original  papers  on  appeal,  is,  and  should  be,  confined  to  such  as  require  actual  inspection  afr 
originals,  in  order  to  give  them  their  full  effect.in  Uie  determination  of  the  suit  Craig  v. 
Smith,  ^g  2597-2599.     See  g  2610. 

§2588.  Where  the  clerk,  in  making  up  the  transcript,  omitted  the  aiSdavits  filed  with  a 
bill  of  review  and  sent  up  the  originals,  held,  that  the  affidavits  were  not  a  part  of  the  tran- 
script, and  a  motiou  to  have  them  printed  was  overruled.    Ibid* 

§  2589.  Statutes  and  rules  as  to  what  should  be  contained  in  the  record,  and  of  the  original 
papers  to  be  transmitted.    Ibid, 

§  2590.  A  court  cannot  reverse  or  annul  its  own  final  decrees  or  judgments,  for  errors  of 
fact  or  law,  after  the  term  In  which  they  were  rendered,  except  for  clericill  mistakes,  or  to 
reinstate  a  cause  dismissed  by  mistake.    Sibbald  v.  United  States,  §§  2600,  2601.    See  §  2r>89. 

i^  2501.  If  a  special  mandate  is  not  obeyed  or  executed,  a  new  mandate  may  be  issued  at  a 
sul)sequent  term ;  in  such  case  the  power  to  issue  writs  necessary  to  the  exercise  of  the  juris- 
diction of  the  court  arises,  and  a  mandamus,  or  other  appropriate  writ,  will  go.    Ibid. 

§  2502.  Leave  to  Withdraw  or  discontinue  a  writ  of  error  is  not  granted  of  oonrse;  if  the 
plziintiff  finds  It  expedient  to  discontinue,  lie  must  first  obtain  leave  of  court,  and  the  discon- 
tinuance is  usually  granted  on  the  application,  unless  some  special  reason  be  shown  by  the 
defendant  for  retaining  the  case  with  a  view  to  a  determination  on  the  merits.  United  States 
V,  The  Minnesota  and  Northwestern  R.  Ck).,  §  2603.    See  §  2642. 

§  259B.  Stipulations  between  counsel  relative  to  the  course  of  t>roceeding  in  a  cause  pend- 
ing in  the  supreme  court  cannot  be  withdrawn  by  one  party  without  the  consent  of  the  other, 
except  by  leave  of  the  court  upon  cause  shown.    Commissioners  v,  Clark,  §  2608.    See  §  2616. 

§  2594.  Where  judgment  has  been  entered  for  too  large  a  sum,  a  remittitur  knay  be  entered 
in  the  supreme  court,  and  the  judgment  will  then  be  affirmed,  without  bests  in  error.  Bank 
of  Kentucky  v,  Ashley,  §  2604. 

[Notes.-  See  §§  2605-2692.] 

UNITED  STATES  v.  BOOTH. 
(18  Howard,  476^79.     1855.) 

Error  to  the  Supreme  Court  of  Wisconsin. 

Opinion  by  Taney,  C.  J. 

Statement  op  Facts. —  The  court  proceed  to  dispose  of  the  motion  made  by 

the  attorney-general  to  docket  the  case  of  The  United  States  v.  Booth,  to  stand 

for  argument  in  this  court  at  the  next  term.    In  support  of  this  motion  he  has 
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prodacefl  a  cfoi^y  of  the  te^GtA  of  the  prooeeditigs  m  the  Snpr&me  court  of  Wia- 
consin  in  the  above  metitlo&ed  dosd)  certified  by  the  clerk  under  the  seal  of  the 
court,  by  which  it  appeai^  that  Booth  was  indicted  in  the  district  court  of  thd 
United  States  for  the  dtstfict  of  WigeonBin,  foi*  aiding  a  fugitive  slave  to  escape 
from  the  custody  of  the  marshal — the  marshal  having  the  said  slave  at  that 
time  legally  in  his  custody;  and  that  upon  that  Indictment  the  said  Booth  was 
tried  and  found  guilty,  and  ientenaed  by  the  court  to  be  imprisoned  for  one 
month,  and  to  pay  a  fine  of  $1,000.  That  while  he  was  thus  imprisoned  he 
obtained  a  writ  of  habeas  corpus  frbm  the  iState  court;  and,  upon  a  hearing 
in  the  supreme  court  of  the  state,  was  discharged  from  imprisonment  by  that 
court,  upon  the  ground  that  the  imprisonment  under  the  sentence  of  the  dis- 
trict court  of  the  United  States  was  illegal.  It  f  lif thef  appears  that  a  writ  of 
error  afterwards  issued  from  this  court,  at  the  instance  of  the  attorney-general 
in  behalf  of  the  United  States,  returnable  to  the  present  term,  and  directed  to 
the  judges  of  the  supreme  court  of  the  state  of  Wisconsin,  in  order  to  bring 
the  feaid  proceedings  and  judgment  here  for  revision,  according  to  the  provis- 
ions of  the  twenty-fifth  section  of  the  act  of  congress  of  1789,  ch.  20.  But  no 
return  had  been  made  to  the  writ ;  and  it  appears  by  the  affidavit  of  the  dis- 
trict attorney,  filed  with  the  mdtion,  that  the  writ  of  error  was  duly  served  oa 
the  clerk  of  the  supreme  court  of  the  state,  and  that  he  was  informed  bj^  the 
said  clerk  that  the  court  had  direc6ed  him  to  make  no  retnm  to  the  writ  of 
error.  Upon  this  state  of  facts  the  attorney-general  has  made  the  motion  above 
mentioned. 

§  2595«  Ths  ^pfefms  court  v^iU  enforoe  a  return  to  a  writ  of  error  issued  to  a 
state  court. 

The  writ  of  error,  without  doubt,  was  rightfully  issued  from  this  court  to 
cftiry  into  execution  the  appellate  powers  cohfided  to  it  by  the  constitution  and 
laws  of  the  United  States;  and  it  was  the  duty  of  the  clerk  to  obey  it,  and  to 
send  a  transcript  of  the  record  and  proceedings  therein  mentioned,  together 
with  the  writ  o!  error,  to  this  court  at  the  present  term.  And  certainly  the 
order  of  no  other  tribunal  will  justify  an  officer  in  disobeying  the  process  of 
this  court  lawfully  issued.  The  refusal  of  the  clerk,  however,  cannot  prevent 
the  exercise  of  the  appellate  powers  of  this  court,  and  the  court  will  take  such 
dfder  in  the  case  as  will  enable  it  to  fulfil  the  duties  imposed  upon  it. 

§  2596.  -^ —  clerk  required  to  make  return^  or  show  danse. 

But  in  a  matter  of  so  much  gravity  and  importance.  We  deem  it  proper,  be- 
fore any  other  proceeding  is  had,  to  lay  a  rule  Upon  the  clerk  to  make  the  re- 
turti  required  by  the  writ  of  error,  on  or  before  the  first  day  of  the  next  term 
of  this  court;  or  to  show  cause,  if  any  he  hath,  to  excuse  or  justify  his  neglect 
or  refusal  to  obey  the  writ.  The  motion  to  docket  the  case  is,  therefore,  con- 
tinued over  to  the  next  term,  and  the  court  will  make  the  following  order: 

It  having  been  suggested  and  shown  to  this  court,  by  the  attorney-general  of 
the  Uttited  States,  that  the  writ  of  error  heretofore  allowed  and  awarded  by 
the  chief  justice  of  the  supreme  court  of  the  United  States,  and  which  issued 
out  of  this  court  pursuant  to  the  several  acts  of  congress  in  such  case  made  and 
provided,  directed  to  the  supreme  court  of  the  state  of  Wisconsin,  requiring 
the  record  and  proceedings  of  the  said  suprenle  court  of  the  state  of  Wisconsin 
in  the  matter  df  Sherman  M.  Booth,  for  a  writ  of  habeas  corpus  and  to  be  dis- 
charged from  imprisonment,  to  be  sent  to  this  court,  has  not  been  returned 
pursuant  to  the  exigency  of  the  said  writ : 

It  is  thei^upon  ordered  that  the  clerk  of  said  supreme  c^ourt  of  the  state  of 
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Wisconsin  do  make  due  return  of  said  writ  of  error,  pursuant  to  the  mandate 
therein  contained,  and  according  to  the  laws  of  the  United  States  in  that  be- 
half, on  or  before  the  first  day  of  the  term  of  this  court  next  to  be  holden  at 
the  city  of  Washington,  on  the  first  Monday  of  December,  in  the  year  of  our 
Lord  1856,  or  then  and  there  show  cause  why  such  return  has  not  been  made 
in  conformity  to  law.  And  it  is  further  ordered  that  a  copy  of  this  rule  be 
served  on  the  said  clerk  on  or  before  the  1st  day  of  August  next 

■ 

CRAIG  V.  SMITH. 
(10  Otto,  226-234    1879.) 

Appeal  from  XT.  S.  Circuit  Court,  District  of  Kansas. 

Opinion  by  Waffe,  C.  J. 

Statement  or  Facts. —  Samuel  F.  Craig,  the  appellant,  on  the  2d  of  February, 
1872,  filed  in  the  circuit  court  a  bill  in  equity  against  Jacob  Smith  and  George 
J).  Hale,  to  enjoin  them  from  using  an  improved  well-tube,  for  which  he  claimed 
to  have  letters-patent  from  the  United  States,  bearing  date  June  11,  1867. 
They  answered,  attacking  the  validity  of  the  letters-patent:  1,  because  the 
patented  invention  had  been  described  in  a  certain  printed  publication  publicly 
circulated  and  distributed  prior  to  his  supposed  invention ;  2,  because  it  had 
been  anticipated  by  certain  other  persons  whose  names  and  places  of  residence 
were  given ;  and  3,  because  it  had  been  in  public  use  more  than  two  years  be- 
fore the  date  of  the  alleged  letters-patent.  A  replication  to  this  answer  was 
filed,  and  proofs  were  taken.  The  cause  was  heard  June  5,  1873,  and  a  decree 
entered  sustaining  the  letters-patent,  awarding  an  injunction,  and  ordering  a 
reference  to  a  master  to  take  an  account  of  profits.  The  master  made  his  re- 
port December  12,  1873,  and  on  the  same  day  leave  to  file  a  petition  for  rehear- 
ing within  forty  days  was  granted  the  defendants.  This  petition  was  filed 
January  21,  1874.  and  set  forth  that  since  the  hearing  the  defendants  had  dis- 
covered evidence  of  new  and  substantive  facts  which  they  had  not  been  able  to 
discover  before,  and  which  they  were  advised  and  believed  were  material  and  per- 
tinent to  the  issues.  This  new  matter  was:  1,  letters-patent  issued  by  the  United 
States  to  Charles  Batcheller,  of  Keene,  New  Hampshire,  as  earlj*^  as  December 
12,  1865,  for  an  invention  alleged  to  be  substantially  like  that  of  Craig;  and, 
2,  an  extensive  prior  knowledge  and  use  during  the  years  1865  and  1866,  in 
various  places  throughout  the  United  States,  of  well-tubes  in  all  material  re- 
spects like  that  in  dispute.  The  names  and  places  of  residence  of  twenty-five 
persons  who  had  this  prior  knowledge  of  the  thing  patented,  and  who  knew  of 
its  prior  use,  were  given,  and  in  addition  affidavits  of  each  one  of  these  per- 
sons, showing  what  they  knew  and  had  seen,  were  attached  to  the  petition  as 
exhibits. 

The  petition  further  stated  that  the  defendants  were  general  hfard ware  dealers 
at  Topeka,  Kansas,  and  in  the  course  of  their  business  sold  the  well-tubes 
claimed  to  be  an  infringement  of  Craig's  letters-patent;  that  when  the  suit  was 
commenced  they  employed  counsel,  naming  him,  to  conduct  their  defense;  that, 
as  they  believed,  he  used  due  diligence  in  procuring  evidence,  but  that  notwith- 
standing his  and  their  efforts  they  never  really  obtained  any  available  clue  to 
the  facts  until  after  the  former  hearing;  that  the  patent  to  Batcheller  was  not 
found  until  September,  1873,  and  it  was  after  that  date  when  they  actually 
as.certained  that  they  could  prove  by  the  persons  named  the  facts  set  out  in  the 
affidavits  made  exhibits;  'Hhat  since  the  commencement  of  the  suit,  through 
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all  such  likely  sources  as  they  could  discover  or  were  informed  of,  the  said  de- 
fendants have  made  persistent  inquiry  and  search  after  the  facts  material  and 
pertinent  to  the  issues  in  said  cause,  but  owing  to  the  often  uncertain  character 
of  their  information,  the  scattered  situation  of  the  sources  of  information,  and, 
withal,  the  delay  and  obstacles,  not  easily  surmounted,  which  were  necessarily 
attendant  upon  such  inquiry  and  search,  they  wholly  failed  to  discover  any  of 
the  evidence  herewith  exhibited  until  long  after  the  submission,  hearing  and 
decree  in  said  cause  as  aforesaid."  Attached  to  the  petition  as  an  exhibit  was 
an  affidavit  of  the  counsel  showing  his  diligence  in  the  premises.  Xhe  petition 
was  sworn  to  by  one  of  the  defendants. 

On  the  24th  of  January,  1874,  a  supplemental  petition  was  filed,  setting  forth 
a  considerable  number  of  rejected  applications  for  letters-patent  for  improve- 
ments in  well-tubes,  which,  it  was  claimed,  described  the  complainant^s  pat- 
ented invention.  All  the  several  applications  were  attached  to  the  supple- 
mental petition  as  exhibits.  On  the  13th  of  February,  1874.  Craig  asked  and 
obtained  leave  until  April  1st  for  the  filing  of  counter-affidavits,  and  the  dc: 
fendants  were  allowed  until  May  1st  for  such  further  steps  on  their  part  as 
they  should  be  advised  were  necessary.  To  the  petition  and  supplement  Craig, 
on  the  27th  of  April,  filed  his  answer,  insisting  that  the  newly  discovered  mat- 
ter was  wholly  inadmissible,  in  fact  and  in  law,  for  the  purpose  of  obtaining  a 
rehearing,  because  it  had  all  existed  before  the  former  hearing,  and  no  sufficient 
reason  was  shown  for  the  omission  to  procure  it,  and  because  it  was  cumulative 
only.  He  then  denied  that  the  patent  to  Batcheller  anticipated  his  invention, 
and  denied  that  the  several  persons  named  ever  saw  in  use  well-tubes  like  his 
before  his  letters-patent  were  granted.  lie  then  took  up  the  several  affidavits 
filed  with  the  petition  as  exhibits,  and  gave  his  reasons  in  each  case  why  they 
did  not  sustain  the  claims  of  the  defendants.  In  addition  to  this,  he  produced 
a  large  number  of  counter-affidavits,  which  he  attached  and  made  exhibits  to 
his  answer^ 

On  the  9th  of  June,  the  defendants  filed  a  replication  to  the  answer  of  Craig, 
and  on  the  same  day  the  following  order  was  entered  on  the  journal  of  the 
court:  ''This  cause  coming  to  be  further  heard  on  a  petition  of  the  defendants 
for  a  rehearing,  and  it  appearing  that  the  decree  had  been  enrolled  before  the 
said  petition  for  a  rehearing  was  filed  in  this  court,  it  is  ordered  by  the  court, 
the  parties  consenting,  that  the  petition  for  rehearing  stand  as  and  for  a  bill  of 
review,  and  that  the  answer  to  said  petition  stand  as  an  answer  to  said  bill  of 
review,  and  that  the  replication  stand  as  a  replication  to  the  said  answer.  It 
is  further  ordered  by  the  court,  upon  the  consent  of  the  parties  hereto,  thit  the 
affidavits  taken  by  the  parties  and  filed  herein  stand  and  be  treated  as  deposi- 
tions, and  as  such  be  read  on  the  hearing.  And  the  said  cause  being  submitted 
by  the  parties  to  the  court  on  the  original  bill,  answer  and  replication,  and  the 
bill  of  review,'answer  and  replication  thereto,  and  the  proofs,  exhibits  and 
drawings  exhibited  from  the  patent  office,  and  models  filed  in  the  case,  as  well 
those  used  on  the  original  bill,  answer  and  replication  as  those  taken  and  filed 
with  the  bill  of  review,  answer  and  reply,  was  taken  under  advisement."  At 
the  next  term,  the  bill  of  review  was  sustained,  the  original  decree  reversed,  and 
the  bill  of  the  complainant  dismissed  with  costs.  At  the  same  term  an  appeal 
by  Craig  from  this  decree  was  allowed,  and  the  following  order  made:  "  And' 
it  is  ordered  by  the  court  that  the  clerk  of  this  court  transmit  to  the  supreme' 
court  of  the  United  States  the  original  exhibits,  patent  certificates,  schedules, 
drawings  and  models  on  file,  along  with  and  as  part  of  the  record  and  trlin- 
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script  in  this  cause,"  In  making  np  the  transcript  of  the  record,  tbe  cleric 
below  omitted  all  the  afl^avits  filed  with  tbe  bill  of  review  and  answei^  thereto, 
and  sent  up  the  originals.  In  printing  the  record  for  the  use  of  the  court,  those 
affidavits  were  omitted,  and,  the  court  declining  to  allow  them  to  be  used  at 
the  hearing  on  that  account,  tbe  appellant  moved  that  they  be  printed,  and  the 
hearing  suspended  until  that  could  be  done. 

§  2597«  Statutes  mid  rules  as  to  w/iat  shall  be  contained  in  the  record, 

Xt  is  necessary  to  determine  at  the  outset  whether  the  affidavits  which  ware 
attached  as  exbibits  to  tbe  bill  of  review  and  the  answer  thereto,  and  brought 
here  as  original  papers  and  not  copied  into  the  transcript,  will  be  considered  as. 
part  of  the  proofs  in  the  case.  In  the  act  of  1303  (2  Stat.,  241),  whicb  first 
authorized  appeals  to  this  court  in  ''  cases  of  equity,  of  admiralty  and  maritime 
jurisdiction,  and  of  prize  or  no  prize,"  it  was  provided  '^that,  upon  such  appeal, 
a  transcript  of  the  libel,  bill,  answer,  depositions,  and  all  other  proceedings  of 
what  kind  soever  in  tbe  cause,  shall  be  transmitted  to  the  said  supreme  court; 
and  that  no  new  evidence  shall  be  received  in  tbe  said  court,  on  the  hearmg  of 
such  appeal,  except  in  admiralty  and  prize  causes."  Under  this  statute  it  was 
held*  in  the  case  of  The  Elsineur,  1  Wheat.,  439,  that,  where  an  inspection  of 
original  documents  was  material  to  the  decision  of  a  prize  cause,  this  court 
would  order  the  original  paper  to  be  sent  up  from  the  court  below.  This  de- 
cision was  made  in.lSl£,  and  tbe  next  year  tbe  following  rule  was  promulgated 
(2  Wheat.,  vii):  "Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of 
the  presiding  judge  in  any  circuit  court,  or  district  court  exercising  circuit 
court  jurisdiction,  that  original  papers  of  any  kind  should  ba  inspected  in  the 
supreme  court  on  appeal,  such  presiding  judge  may  make  such  rule  or  order  for 
the  safe-keeping,  transporting  and  return  of  such  original  pap3rs  as  to  him 
may  seem  proper,  and  this  court  will  recaive  and  consider  such  original  papers 
in  connection  with  the  transcript  of  tbe  proceeding^."  This  rule,  with  some 
slight  modifications,  not  at  all  important  to  the  present  inquiry,  is  still  in  force 
as  par.  4,  rule  8.  In  1823,  tbe  following  rule  was  adopted  (8  Wlleat.,  vi.): 
"]^o  cause  will  hereafter  be  heard  until  a  complete  record  shall  be  filed,  con- 
taining in  itself,  without  references  aliunde^  all  the  papars,  exhibits,  depositions, 
ajnd  other  proceedings  which  are  necessary  to  tbe  hearing  in  this  court."  This 
rule  is  still  in  force  as  par.  3,  rule  8.  The  statute  law  regulating  this  subject 
remained  unchanged  until  1864,  when  the  "act  to  regulate  prize  proceedings 
and  tbe  distribution  of  prize-money,  and  for  other  purposes  "  (13  Stats.,  306), 
was  passed.  Section  13  of  that  act  provided  for  appeals  in  prize  causes  direct 
from  the  district  courts,  and  for  tbe  transfer,  on  proper  application,  of  causes 
then  pending  in  the  circuit  courts  to  the  supreme  court.  Then  followed  this 
language : 

"  All  appeals  to  tbe  supreme  court  from  the  circuit  court,  in  prize  causes, 
now  remaining  therein,  shall  be  claimed  and  allowed  in  the  same  manner  as  in 
cases  of  appeal  from  the  district  court  to  the  supreme  court.  In  any  case  of 
appeal  or  transfer  the  court  below,  or  the  appellate  court,  may  order  any 
original  document  or  other  evidence  to  be  sent  up,  in  addition  to  the  copy  of 
the  record  or  in  lieu  of  a  copy  of  a  part  thereof." 

From  this  it  is  clear  to  our  minds  that  it  was  the  intention  of  congress  to 
confine  its  legislation  on  this  subjpct  to  prize  causes^  leaving  the  rules  of  court 
alone  in  force  as.  to  other  casc^;  but  in  the  revision  of  this  statute  this  special 
provision  of  tbe  act  of  1864  was  reproduced  in  section  698,  which  is  as  follows: 
^'  U^on  the  appeal  of  any  cause  in  equity,  or  of  admiralty  and  maritime  juris- 


diotion,  or  of  ppieo  op  no  priaoj  i^  ta^wspriplt.  of  ^b©  JW<wJ>  •^  direc^d  by  law 
to  be  made^  ^nd  copies  of  th©  proof^i  ^a4  of  suql^  QOitri^  stnd  p^^^Qns  QU  file  as 
may  be  necessary  on  the  hewog  of  the  appea),  shuM  be  tr^JCismitted  to  the  su- 
preme court :  Providi^  U)at  eltbei^  the  court  below  or  the  supreme  court  may 
order  any  original  document  or  other  evidence  to  be  sent  up,  in  addition  to  the 
copy  of  tiie  record*  or  in  Mm  of  a  copy  of  a  part  thereof.  And  on  such  ap- 
peals no  new  evidence  shall  be  received  in  the  supreme  court,  except  in  admi? 
ralt}^  and  prize  Qauses." 

§  2598«  Whai  hind  of  original  j^wper^  should  he  transmitted  to  appellate 
-cruris. 

Construing  t^is  statute  in  the  light  of  those  from  which  it  was  taken,  and 
the  practice  that  had  prevailed  in  the  courts,  which  it  wa^  undoubtedly  in- 
tended to  confirnO)  we  think  the  pgw^r  of  the  courts  below,  aud  of  tbis  court, 
over  the  transmission  of  original  papers  to  this  aourt  on  appeal,  is^  and  should 
be,  confined  to  such  as  require  a6tu9'l  inspection  as  original^  in  order  to  giv§ 
them  their  full  effect  in  the  determination  of  the  ^uit.  We  will  not  under^ke 
to  control  the  discretion  of  tbe  courts  belqw  in  sending  up  pei^pers  which,  io^ 
tb^ir  judgment,  require  inspection ;  but  where  papers  come  up  that  ought  i;iot 
to  be  sent,  we  will  look  closely  to  the  language  of  the  order  below  tp  SQQ 
whether  they  are  included  within,  its  provisions.  Here  tl^e  papers  which  have 
oome  up  are  what  were  used  bdLow  4S  ordinary  depositiqi^s,  and  there  certainly 
appears  to  be  no  good  reason  why  they  should  not  be  copied  into  the  tran- 
aeript.  !No  complaint  was  made  of  their  autbe:nticity,  and,  so  far  as  any  repre- 
sentations have  been  made  to  us,  there  can  be  no  possible  ne^cessity  for  tbeir 
inspection.  The  order  of  the  court  was  for  the  transmission  Qf  ^^  the  original 
exhibits,  patent  certificates,  schedQles»  drawings  and  mode^  on  file,  along  witb 
and  as  part  of  the  record  and  transcript."  It  is  t^ifie  that  the  affidavits  were 
attached  as  exhibits  to  the  bill  of  rjeview  and  answer,  but  we  think  the  term, 
<*  exhibit "  was  not  used  in  that  sense  in  the  order.  The  evide,nt  purpose  of  the 
<eourt  was  hot  to  send  here  the  original  of  what  wa^  to  be  re^  simply,  but  of 
what  was  tobe  looked  at  for  the  innpression.  it  was  to  prpduce.  They  ordeiied 
up  what  had  been  exhiiiied  below  as  contradistinguished  from  what  had  be^n 
read.  In  that  sense,  the  order  conforms  to  what  has  always  been  tbQ  pr^ptioie, 
fiom  which  we  are  not  inclined  to  depart  Frude^qe  i;Qquires  that  papers 
which  properly  belong  on  the  files  of  a  court  should  never  be  ren^oved,  except 
in  cases  of  positive  necessity,  and  any  thing  whicb  ba^  ajji  opppsite  te^enoy 
iihould  be  promptly  discouraged  here  and  el^w.bere. 

For  these  reasons,  we  hold  that  the  origvnal  aQBidftvits  which  have  been  sent 

up  by  the  clerk  below  are  no  part  of  the  transcript  in  the  cause,  and  that  the 

•derk  of  this  court  was  right  in  not  halving  them  printed.    The  motion  to  prin( 

them  now  is  also  overruled,  because,  if  printed^  they  cauAOt  be  considered  by 

MS  a  part  of  the  proof.    This  being  so,  we  must,  under  th,e  under^tfinding  by 

which  the  hearing  was  permitted  to  go  on,  consider  the  case  a^  it  was  argued; 

that  is  to  say,  as  upon  a  demurrer  to  the  bill  of  review,  or  more  properly,  pejr- 

haps,  as  if  the;  allegations  made  in  the  bill  of  review  had  been  established  by 

the  evidence.    In  this  condition  of  the  case  we  may  lay  aside  all  the  allegations 

in  respect  to  the  prior  undiscovered  patent  issued  to  P^rtcbeller,  and^  all  the 

newly  discovered  applications  for  patents  on  file  in  the  patent  office,  rejected 

for  want  of  patentability  or  otherwise^    There  is  still  left  all  that  relates  to  the 

newly  discovered  evidence  of  the  prior  knowledge  and  use  of  machines  like  that 

{)atented.    The  averments  as  to  this  are  full  and  complete,  and  notice  of  f,he 
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names  and  places  of  residence  of  the  persons  alleged  to  have  had  such  knowl* 
edge  and  to  have  seen  the  nse  is  given  with  sufficient  particularity.  If  the 
averments  in  this  respect  were  true,  and  the  newly  discovered  evidence  was 
sach  as  could  be  made  available  by  bill  of  review,  there  can  be  no  doubt  that 
the  original  decree  was  wrong. 

§  2599.  The  rule  as  to  bUls  of  review  on  <iccount  of  newly  discovered  evi- 
dence. 

It  is  contended,  however,  that  the  evidence  could  not  be  used  because  it  re-, 
lated  to  matters  which  existed  at  and  prior  to  the  former  hearing,  and  by  the 
use  of  proper  diligence  it  might  have  been  found  and  produced  at  that  time,., 
and  also  because  the  evidence  was  cumulative  only.  The  bill  avers  that  due 
diligence  was  used  to  find  the  evidence,  but  without  success.  This  is  one  of 
the  facts  which,  for  the  purposes  of  this  hearing,  we  are  to  consider  as  proved 
by  the  evidence  submitted  below,  but  not  sent  here.  There  is  no  universal  or. 
absolute  rule  which  prohibits  the  courts  from  allowing  the  introduction  of 
newly  discovered  evidence  under  a  bill  of  review  to  prove  facts  which  were  in 
issue  on  the  former  hearing.  ''  But  the  allowance  of  it  is  not  a  matter  of  right 
in  the  party,  but  of  sound  discretion  in  the  court,  to  be  exercised  cautiously 
and  sparingly,  and  only  under  circumstances  which  demonstrate  it  to  be  indis- 
pensable to  the  merits  and  justice  of  the  cause.*'  Such  was  the  language  of 
Mr.  Justice  Story,  in  Wood  v.  Mann,  2  Sumn.,  331,  and  he  states  the  rule  none^ 
too  strongly.  In  the  absence  of  the  evidence  produced  below,  we  are  to  presume^ 
that  this  case  was  brought  within  this  requirement.  In  the  original  answer,  a 
prior  invention  of  one  Young  was  set  up,  which,  it  was  said,  was  like  that  of 
Craig,  and  the  public  use  of  this  machine  with  the  consent  and  allowance  of 
Young  in  Mobile  and  Memphis.  The  new  matter  alleged  in  the  bill  of  review 
relates  to  other  machines  used  in  other  places.  In  legal  effect,  the  bill  of  re-: 
view  gave  new  notice  of  prior  knowledge  and  use  by  different  persons  and  ia 
different  places  from  those  set  out  in  the  answer.  That  a  proper  case  was  made 
for  the  admission  of  the  evidence  may  fairly  be  inferred  from  the  fact  that^ 
without  submitting  that  question  to  the  court,  all  parties  went  to  a  hearing,  by 
consent,  upon  the  merits  'of  the  case  as  presented  under  the  original  bill  an(l 
the  bill  of  review. 

It  is  also  contended  that,  even  though  the  review  was  right,  it  was  wrong  to 
dismiss  the  original  bill  on  the  first  hearing,  and  without  an  answer  on  file 
giving  notice  of  the  new  matter;  that  is  to  say,  of  the  names  and  places  of  resi- 
dence of  the  persons  alleged  to  have  been  discovered,  who  had  knowledge  of  the 
prior  invention  and  prior  use,  as  required  by  section  4920  of  the  Revised 
Statutes.  It  is  a  sufficient  answer  to  this  to  say  that  the  cause  was  submitted 
by  the  parties  "on  the  original  bill,  answer  and  replication,  and  the  biU 
of  review,  answer  and  replication  thereto,  and  the  proofs,  ...  as  well 
those  used  on  the  original  bill,  answer  and  replication,  as  those  taken  and 
filed  with  the  bill  of  review,  answer  and  reply."  This  was  clearly  a  sub- 
mission of  the  whole  case  on  the  merits  after  a  review  granted.  The  bill  of 
review  contained  all  the  notice  to  Craig  that  he  could  demand,  and  as  it  was 
filed  more  than  thirty  days  before  the  final  submission  of  the  cause,  all  the  re- 
quirements of  section  4920,  Revised  Statutes,  were  substantially  complied  with* 

Decree  affir^iied. 
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SIBBALD  V.  UNITED  STATEa 
(11^  Peters,  488^196.    1888.) 

Opinion  by  Mb.  Justice  Baldwin. 

Statement  of  Facts. —  The  matter  of  the  original  and  supplemental  petition 
of  the  party  is  founded  on  a  final  decree  of  this  court  in  the  case  of  the  United 
States  V.  Charles  F.  Sibbald,  which  is  reported  in  the  10th  vol.,  Peters^ 
Reports  at  large,  in  pp.  313,  325;  in  which  latter  page  will  be  found  the  final 
decree  and  mandate  therein  made;  the  substance  whereof  is  fully  set  out  in 
the  petitions  now  before  us.  Before  we  proceed  to  consider  the  matter  presented 
by  these  petitions,  we  think  proper  to  state  our  settled  opinion  of  the  course 
which  is  prescribed  by  the  law  for  this  court  to  take,  after  its  final  action  upon 
a  case  brought  within  its  appellate  jurisdiction;  as  well  as  that  which  the  court,' 
whose  final  decree  or  judgment  has  been  thus  verified,  ought  to  take. 

§  2600.  A  court  cannot  annul  its  own  final  decree  after  the  term  at  which  it 
is  rendered  except  for  clerical  errors. 

Appellate  power  is  exercised  over  the  proceedings  of  inferior  courts,  not  on 
those  of  the  appellate  court.  The  supreme  court  have  no  power  to  review 
their  decisions,  whether  in  a  case  at  law  or  in  equit}^  A  final  decree  in  chan- 
cery is  as  conclusive  as  a  judgment  at  law.  1  Wheat,  355;  6  Wheat.,  113, 
116.  Both  are  conclusive  on  the  rights  of  the  parties  thereby  adjudicated. 
No  principle  is  better  settled,  or  oif  more  universal  application,  than  that  no 
court  can  reverse  or  annul  its  own  final  decrees  or  judgments,  for  errors  of 
fact  or  law,  after  the  term  in  which  they  have  been  rendered,  unless  for  clerical 
mistakes  (3  Wheat,  591;  3  Pet,  431);  or  to  reinstate  a  cause  dismissed  by 
mistake  (12  Wheat,  10);  from  which  it  follows  that  no  change  or  modification 
can  be  made,  which  may  substantially  vary  or  affect  it  in  any  material  thing. 
Bills  of  review  in  cases  in  equity,  and  writs  of  error,  (?e?ram  vohis^  at  law,  are 
exceptions  which  cannot  affect  the  present  motion.  When  the  supreme  court 
have  executed  their  power  in  a  cause  before  them,  and  their  final  decree  or 
judgment  requires  some  further  act  to  be  done,  it  cannot  issue  an  execution, 
but  shall  send  a  special  mandate  to  the  court  below  to  award  it.  24rth  section 
Judiciary  Act  (1  Stat  at  Large,  85) ;  1  Story's  Laws,  61.  Whatever  was  before 
the  court,  and  is  disposed  of,  is  considered  as  finally  settled.  The  inferior  court  is 
bound  by  the  decree  as  the  law  of  the  case,  and  must  carry  it  into  execution,  ac- 
cording to  the  mandate.  They  cannot  vary  it,  or  examine  it  for  any  other  pur- 
pose than  execution ;  or  give  any  other  or  further  relief;  or  review  it  upon  any 
matter  decided  on  appeal  for  error  apparent ;  or  intermeddle  with  it,  further  than 
to  settle  so  much  as  has  been  remanded.  1  S.  C,  194,  197;  1  H.  &  M.,  557;  3 
Munf.,  228.  After  a  mandate  no  rehearing  will  be  granted.  It  is  never  done  in' 
the  house  of  lords  (3  Dow.  P.  C,  157);  and  on  a  subsequent  appeal  nothing  is 
brought  up  but  the  proceeding  subsequent  to  the  mandate.  5  Cranch,  316;  7 
Wheat.,  58,  59;  10  Wheat,  443.* 

§  2601.  If  a  mandate  is  not  executed^  a  new  and  more  special  one  may  he 
issued  at  a  subsequent  term. 

If  the  special  mandate  directed  by  the  twenty-fourth  section  is  not  obeyed 
or  executed,  then  the  general  power  given  to  "  all  the  courts  of  the  United* 
States  to  issue  any  writs  which  are  necessary  for  the  exercise  of  their  respective- 
jurisdictions  and  agreeable  to  the  principles,  and  usages  of  law,"  by  the  four- 
teenth section  of  the  judiciary  act,  fairly  arises,  and  a  mandamtts  or  other  ap- 
propriate writ  will  go. '  l'Stol'y,''59.    In, the' original  cause  the  now  petitionee 
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claimed  sixteen  tbousand  a^i^  of  land^  which  ha4  ^Jsm  surveyed  in  three  tracts 
of  ten,  four  and  two  thousand  acres.  The  court  below  confirmed  his  title  to 
the  tract  of  ten  thousand  acres,  surveyed  at  the  place  called  for  in  the  grant, 
but  rejected  his  ^imim  to  the  two  others,  surveyed  elsewhere,  by  thei^r  final  de- 
cree, w})ioh  c.Qi)pli|de4  ^bus :  "  And  it  is  fauiher  ordered,  adjudged  and  decreed 
that  the  said:  claioiaut  have  leave  to  survey  the  whole  Mo^bor  of  acres  called 
for  in  his  gr9,nt  ^%  the  place  designated  in  the  same;  provided  vacant  lands  of 
sufficient  ejstQnt  ifx^y  be  obtained  at  that  place."  The  effect  of  this  decree  wa$ 
to  confirm  the  tjtlQ  to  the  whole  quantity,  sixteen  thousand  acres,  called  for  in. 
the  grant,  if  8|0  much  coqld  be  found  vacant  at  the  place  called  for,  but  to  pro- 
hibit thQ  survey  of  the.  deficiency  at  any  other  than  the  place  designated, 
whereby  the  cj^ijii  w^  r^duc^d  to  ten  thousand  acres.  On  an  appeal  to  tnis 
court  the  petitioner'9  clainx  was  confirmed  to  its  full  extent  of  sixteen  tbousand 
acres,  according  to  the  thiw  separate  surveys  in  the  record;  the  decree  below 
was  affirmed  ^3  to  the  ten  thousand,  and  reversed  as  to  the  two  other  surveys 
of  four  and  two  thousand  acres  respectively,  and  a  mandate  ordered  accord- 
ingly. In.  oniec  to  ascjBrtain  the  tru@  intention  of  the  decree  of  confirmation, 
and  consequently  of  the  man.d9.te  £i«nd  its  effect,  that  part  of  the  decree  below 
which  was  a^rmqd  must  be  taken  in  connection  with  the  petitioner's  title  and 
the  construction  of  it  by  this  court.  Both  courts  confirmed  the  title  to  the 
whole  quantity  clain^ed ;  the  differeQce  between  them  was  as  to  the  two  small  sur- 
veys, which  the  court  below  rejected  on  their  construction  of  the  grant,  being 
of  opinion  that,  by  its  terms,  the  whole  quantity  must  be  surveyed  in  one  place. 
This  court,  construing  the  grant  differently,  held  that,  by  its  terms,  it  author- 
i;sed  surveys  at  places  other  than  the  one  described ;  and  that,  after  surveying 
all  that  was  vacant  there,  the  quantity  found  deficient  might  be  surveyed  where 
the  grantee  designated.  This  was  done,  a3  appeared  by  the  evidence ;  surveys 
were  made  by  the  prpper  officers,  and  without  objections  by  the  Spanish  governor. 
These  were  the  surveys  confirmed  by  this  court  at  the  place  referred  to  in  the  plots 
in  the  record.  Vide  10  Pet,  323, 384.  There  can,  therefore,  be  no  difficulty  in  un- 
derstanding the  mandate  in  this  respect.  It  gives  to  the  surveys  of  four  and  two 
tbousand  acres  tb^  same  validity  as  if  they  had  been  made  for  the  land  speci- 
fied in  the  grant,  a$  the  '^equivalent"  of  what  could  not  be  found  vacant  at 
the  place  called  for  in  the  grant.  In  the  docree  of  the  court  below  the  proviso, 
if  the  vacant  lands  o£  sufficient  extent  can  be  obtained  at  that  place,  must  be 
referred  tp  the  decree  of  this  court  Sif&jrming  that  part  of  the  decree  in  con- 
fpnnity  with  the  opinion,  aa  to  the  ''equivalent,"  for  such  portion  of  the  whole 
quantity  as  was  not  open  to  appropriation  when  the  ten  thousand  acres  were 
^urvQyed.  To  n>ake  up  such  "  equivalent,"  consistently  with  the  declared  opinion 
4^  the.  court,  the  party  must  have  the  right  of  filling  up  his  claim  in  some  mode, 
or  be  will  obtain  a. Lass  quantity  than,  has  boen.  confirmed  to  him  by  our  final 
decree,  which  the  law  decloj^es  shall  be  final  and  conclusive  bstween  the  parties, 
who  were  the  United  States  and  the  petitioner.  3  Story  L.,  1.961.  The  latter 
must,  therefore,  ha^^a  his  six.teen  thousand  acres  somewhere. 

By  the  eleventh  section  of  the  act  of  1824:,  provision  is  made  for  the  case,  in 
<^nacting:  "That,  it  in  any  case  it  should  so  happen  that  the  lands,  tenements 
or  hereditaments,  decreed  to  any  claimant  under  the  provisions  of  this  act, 
shall  have  been  sold  by  the  Unit^  States,  or  otherwise  disposed  of;  or  if  the 
same  shall  not  have  been  heretofore  located,  in  e^h  and  every  such  case  thQ 
party  may  enter  the  like  quantity,"  etc.,  e.tc.  ?  Story,  1963.  This  section  ap- 
plies to  e^jch  of  the  three  surveys  provided  that  either  comes  within  its  pro- 
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visions  by  its  affpes^ipg  tb^.t  au]^  p«irt  tharoLof  oQiBiiot  b^  obtained  pursiuaut  to 
our  decre3.  By  the  sixth  section  of  the  same  act  the  duties  to  be  performed 
after  a  final  decision  in  favor  of  the  claimant  are  prescribed ;  the  clerk  of  this 
court  is  to  give  a  copy  of  the  decree  under  the  s^eal  of  tb©  court  to  tb0  party, 
who  shall  deliver  it  to  the  surveyor  of  thje  state  or  territory,  who  shall  Qwse 
the  land  to  be  surveyed,  and  a  plot  thereof  to  be  made  out  9iid  returned  to  tbi^ 
land  office,  which  shall  entitle  Uiq  party  to  a  patent  3  Story,  196^,  This  fi^eo- 
tion  applies  to  coiiftroij^^iions,  where  there  is  no  interfering  claim,  so  that  notbr 
ing  rems^ins  t^  be  done  by  the  court  below ;  but  wbea  the  C93e  oqmes  uncjor  t^i^ 
eleventh  section,  then  the  surv-eypr  and  the  court  below  must  both  act ;  thp  Qm 
tp  qscertain  what  portion  of  either  of  the  cpnfirmed  survey  qomjes  witbia  ite 
provisions;  and  the  other  to  d^cid^  on  the  return  of  the  survayor,  bow  maob 
land,  if  any,  is  to  be  entarqd  at  the  proper  land  offiqe.  In  suQh  oases,  thq  Q(Hir4 
below  acts  under  pur  mandate  to  exepute  our  decree  on  those  mattei;^  wijiiah.  Wr 
mained  for  their  future  action,  which  is  to  he  dpne  in  the  same  ms^^ner,  pr^  tania^ 
as  when  the  whple  case  w^s  origin%Uy  b^ifore  it,  in  tb^  first  inat^m^,  accprding 
to  the  provisions  of  thja  first  ^ectiop  of  the  act,  with  this  expeption:  tb^  they 
cannot  act  on  any  question  of  the  title  of  the  party  tp  the  full  quantity  qqh^ 
firmed,  or  decide  gainst  the  validity  of  the  surveys  which  have  been  coafirijwd 
by  this  court.     So  far  as  our  fin^l  decree  goes^.  it  mupt  bi»  t^k^n  tp  bid  QPflh 

dusiye. 

On  repeiving  the  ipandate,  the  court  below  luust  ^'  determine  all  qu^tioaa 
arising  (in  its  execution)  in  relation  to  the  extent,  locality  and.  baan(^iQ9  ot 
the  said  claim,  or  other  mattery  connected  therewith,  fit  and  proper  tp  ba 
beard  and  determined,  and  may,  at  discretion,  order  disputed  fapts  to  be  fo^nd. 
by  a  jury,  and  otherwise  proceed  as  direpted  ift  that  section*"  3  Story,  1961. 
By  this  reference  tp  the  law,  the  meaning  of  thp  mandate  of  thi$  court  di- 
re^ed  to  the  surveyor,  commanding  him  to  do  ajud  perform  the  acit^  Qujpiaad 
on  him  by  law,  and  to  the  court  below,  '^  to  cause  further  to  be  don^  therein, 
what  of  right,  according  to  law  and  justice,  in  couformity  tp  tbp  opiniLon  a^d 
decree  of  this  court,  ought  to  be  done,"  is  evidej^t. 

In  Mitchell  v.  The  United  States,  where  the  court  apprehended  tj^at  somo 
difficulty  might  ocpur,  a  special  mandate  was  made  out  on  gfmt  debb^ati^o* 
51  Pet.,  761-2.  In  The  United  States  «;.  SouliJrrd,  one  was  made,  to  mp^  tb© 
case  (10  Pet,  105^6);  and  had  it  appeared  from  the  ropord,  iA  the  oasp  bfitjtjween. 
the  United  States  and  the  petitioner,  that  a  mandate  more  special  than  theona 
m^de  out  would-  ba^e  been  necessary,  it  w^oujid  have  beeu  done.  The  oap  or- 
dered is,,  in  aub^tance,  the  same  as  those,  a-nid  with  tthe  referancea  noiy  mad« 
will  meet  the  prayer  of  the  petition^  which  we  feel  bound  to  graat^  fipr  thip 
seasons  set  forth.  The  mandate  which  is  annex^ed  to  the  petitipn  waa  iasuod' 
by  the  clerk,,  directed  only  to  the  court  below,  and  np  d^reotipu  is  giveu  to  the 
aorvey or ;  it  is  therefore  no  execution  of  our  final  decree ;  and  as  it  thiA9  ueiaaina 
unexecuted,  it  is  not  too  late  to  have  it  done,  aqd  rpquirp^  no.  new  prdec  or  da^ 
cree,  in  any  way  modifying  that  which  has.beem  reijider^  in  tfa^  reppited  icaac^ 

It  is  therefore  ordered  tbat  the  clerk  of  this  court  make  put  a>  certifioaite  ot 
the  final  decree  heretofore  ripndered  in  the.  Qase  of  the  United  Staler  %  Sibb^ild, 
and  also  a  mandate  according  to  such  final  decree,  the  opinion  of  the  coui^t,  ia 
tJtutt  case,  and  ou  these  petitions. 
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UNITED  STATES  v.  THE  MINNESOTA  Sc  NORTHWESTERN  RAILWAY  COMPANVt 

(18  Howard,  241-348.    1855.) 

Opinion  by  Mr.  Justice  Nelson. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  supreme  court  of  the 
territory  of  Minnesota. 

An  action  of  trespass  was  brought  by  the  United  States  against  the  defend- 
ants before  the  district  court  of  the  first  district,  in  the  county  of  Goodhuei 
in  said  territory,  for  an  alleged  trespass  committed  on  section  3,  in  township 
No.  112  north,  of  the  public  lands.  The  defendants  justified  under  an  act  of 
incorporation  by  the  legislature  of  the  said  territory,  passed  March  4,  1851^ 
and  by  which  they  were  empowered  to  construct  a  railroad  from  a  point  on  the 
northwest  shore  of  Lake  Superior,  and  near  the  mouth  of  the  St.  Louis  river, 
across  the  said  territory  of  Minnesota,  by  the  way  of  St.  Anthony  and  St.  Paul, 
over  the  Mississippi  at  St.  Paul,  and  to  such  point  on  the  northern  boundary 
line  of  the  state  of  Iowa  as  the  board  of  directors  might  designate,  which 
point  should  be  selected  with  reference  to  the  best  route  to  the  city  of  Du- 
buque, provided  the  location  of  the  road  should  conform  in  all  respects  to  such 
route  as  might  be  designated  in  any  act  of  congress  granting  lands  for  the 
construction  of  a  railroad  through  the  territory. 

The  act  of  incorporation  also  provided  that  any  lands  granted  to  the  terri- 
torv  in  aid  of  the  construction  of  this  road  should  be  deemed  vested,  in  fee- 
simple  in  the  company ;  and  further,  it  is  alleged  that  by  an  act  of  congress,' 
passed  June  29,  1854,  for  the  purpose  of  aiding  in  the  construction  of  the  road, 
every  alternate  section  of  land  designated  by  odd  numbers,  for  six  sections  in 
width  on  each  side  of  the  road  along  the  line,  was  granted  to  the  territory 
upon  the  terms  and  conditions  spdcified  in  the  said  act;  and  also  that  the  said 
defendants  caused  a  survey  and  location  of  the  road  as  contemplated  by  the 
act  of  incorporation,  and  that  said  road  includes  the  land  upon  which  the  tres-" 
pass  complained  of  was  coramitte'l,  and  which  is  a  portion  of  one  of  the  sec- 
tions granted  to  the  territory  of  Minnesota  by  the  aot  of  congress  aforesaid.* 
The  plaintiff  to  this  defense  set  up  by  way  of  replication  that  before  the  tres- 
passes complained  of  were  committed,  namely,  on  the  4th  of  August,  1854,  an 
act  was  passed  by  congress  repealing  the  act  previously  passed  on  the  29th 
of  June,  granting  land  in  aid  of  the  construction  of  said  road.  To  this  repli-' 
cation  the  defendants  demurred,  and  the  plaintiff  joined  in  the  demurrer.  The 
district  court  gave  judgment  for  the  defendants  on  the  demurrer.  An  appeal* 
was  taken  from  this  judgment  to  the  supreme  court  of  the  territory,  where," 
after  argument,  the  judgment  was  affirmed.  From  this  judgment  the  plaintiff 
has  appealed  to  this  court  by  writ  of  error.  The  writ  of  error  was  made 
returnable  to  this  court  on  the  fourth  Monday  of  December,  1854,  and  the 
record  was  brought  up  by  the  defendants  in  error,  and  filed  and  docketed  on 
the  21st  of  the  same  month.  The  attorney -general  now  moves,  on  behalf  of 
the  United  States,  to  withdraw  his  writ  of  error  and  discontinue  the  appeal  to' 
this  court,  which  motion  is  resisted  by  the  counsel  for  the  defendants. 

§  2602.  Leave  to  withdraw  a  writ  of  error  is  Twt  granted  as  a  matter  of 
course. 

After  an  appeal  brought  to  the  appellate  court,  the  withdrawal  or  discontin- 
uance of  the  same  is  not  a  matter  of  course,  but,  if  the  plaintiff  finds  it  ex- 
pedient to  discontinue,  he  must  first  obtain  leave  of  the  court.  2  Daniel's  Pr.» 
1644;  11  Pet.,  55.     The  discontinuance  is  usually  granted  on  the  application, 
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tinless  some  special  reason  be  shown  by  the  defendant  for  retaining  the  case 
with  a  view  to  a  determination  on' the  merits.  Usually  the  courts  will  not 
allow  it  if  the  party  intend  at  some  future  time  to  bring  a  new  appeal,  as  the 
allowance  under  such  circumstances  would  be  unjust  to  the  defendant.  There 
is  no  such  ground  of  objection  here,  as  the  attorney-general  disclaims  trying 
the  questions  involved  upon  the  present  pleadings.  These  pleadings,  with  the 
exception  of  some  questions  arising  upon  the  powers  conferred  upon  the  de- 
fendants under  their  act  of  incorporation,  confine  the  issue  to  the  effect  and 
operation  of  the  act  of  congress  granting  the  lands  in  aid  of  the  construction 
of  the  road,  and  of  the  subsequent  repealing  act.  And  these,  doubtless,  com- 
prised all  the  questions  which  the  counsel  in  the  court  below,  representing  the 
United  States,  supposed  could  be  material.  They  are  presented  very  fully 
and  lawyer-like  upon  the  record,  and  are  involved  in  the  judgment  rendered  in 
the  court  below.  The  attorney-general,  however,  avers  that  there  are  other 
questions  than  those  appearing  on  the  record,  which  he  deems  material  to  be 
brought  to  the  consideration  of  the  court  in  deciding  upon  the  force  and  effect 
of  these  acts  of  congress  referred  to,  and  without  which  he  is  unwillmg  to 
submit  the  case  to  the  final  determination  of  this  court,  and  asks,  therefore, 
for  a  withdrawal  of  the  appeal.  Without  expressing  any  opinion  whether 
there  may  or  may  not  be  questions  presented,  other  than  those  appearing  upon 
this  record,  bearing  upon  the  general  matters  involved  in  the  litigation,  the 
court  are  of  opinion  that  the  grounds  stated  by  the  attorney-general,  and 
his  opinion  expressed  as  the  legal  representative  of  the  government,  are  suffi- 
cient to  justify  us  in  granting  leave  for  the  discontinuance.  Some  technical 
grounds  have  been  presented,  depending  upon  the  rules  and  practice  of  the 
court  for  the  dismissal  of  the  case  from  the  docket,  and  of  the  writ  of  error, 
which  we  have  not  deemed  it  important  to  notice,  as  we  think  the  motion 
should  be  granted  upon  the  general  ground  stated. 

Motion  to  withdraw  and  discontinue  the  appeal  by  writ  of  error  in  this  case 
granted. 

COMMISSIONERS  v.  CLARK. 
(4  Otto,  277,  278.     187'6.) 

Appeal  from  U.  S.  Circulc  Court,  District  of  Iowa. 

§  2603.  Counsel  cannot  withdraw  stipulations  except  hy  leave  of  court. 

Opinion  by  Wafte,  C.  J. 

Stipulations  between  counsel  relative  to  the  course  of  proceeding  in  a  cause 
,  pending  in  this  court  cannot  be  withdrawn  by  one  party  without  the  consent 
of  the  other,  except  by  leave  of  the  court  upc^n  cause  shown.  The  counsel  in 
this  case  stipulated  in  writing,  on  or  before  July  5,  1876,  to  submit  the  cause  on 
printed  arguments,  under  rule  20,  during  the  first  ninety  days  of  this  term. 
This  stipulation  was  filed  here  July  5th ;  but,  October  21st,  the  counsel  for  the 
appellants  notified  the  counsel  for  the  appellees  that  he  withdrew  his  agreement. 

The  counsel  for  the  appellees,  having  filed  a  printed  argument  within  the 
ninety  days,  now  asks  that  the  cause  be  taken  up  and  considered  by  the  court 
as  submitted  under  the  rule.  This  we  might  with  propriety  do,  as,  if  the  de- 
sired withdrawal  is  not  assented  to,  application  for  the  vacation  of  the  stip- 
ulation ought  to  be  made  here  in  .time  to  have  it  disposed  of  before  the 
expiration  of  the  ninety  days.  But  as  we  have  never  before  been  called  upon 
to  settle  the  practice  applicable  to  this  class  of  cases,  it  is  now  ordered  that  the 
appellants  cause  a  printed  argument  to  be  filed  in  their  behalf,  on  or  before 
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March  6th,  next,  or  show  good  6au86  why  thefltipalation  for  iabmission  made  by 
their  counsel  should  not  be  enforced  aigainst  them ;  and,  in  default,  that  t^ 
cause  be  taken  up  and  considered  as  submitted  under  thetrale,  without  argu- 
ment by  the  appallants. 

BANK  OF  KENTUCKY  v.  A8HLEY. 
(3  Peters,  837-^0.    1829.) 

Ebrob  to  U.  S.  Circuit  Court,  District  of  Kentucky. 

Opinion  by  Mr.  Justice  Johnson. 

Statement  of  Facts. —  This  was  an  action  of  debt  instituted  upon  the  bank- 
notes of  the  Commonwealth  Bank,  in  which  the  defendants  hafe  reeofered 
judgment  for  $6,350,  with  interest.  The  bank  filed  the  same  plea  to  the  juris- 
diction of  the  court  below  as  was  filed  in  the  case  of  Wister,  Price,  and  Wister. 
The  decision,  therefore,  delivered  in  that  case  renders  it  unnecessary  to  remark 
upon  this  part  of  the  present  cause.  No  other  plea  having  been  filed,  judgment 
went  by  default  for  the  sum  claimed  by  the  writ.  But  upon  examining  the  de- 
claration which  purports  to  count  severally  upon  sixty-eight  bills,  it  appears  that 
one  of  the  sixty-eight  has  been  omitted.  Of  consequence^  the  deolaration 
makes  out  a  less  sum,  and  one  debt  less  in  number  than  the  writ  claims  or  the 
judgment  gives.  This  is  error;  but  the  plaintiffs  now  move  for  leave  to  cure  it, 
by  entering  a  remittitur  of  the  debt  so  omitted,  and  damages ^rt?  tanto.  And 
Ihis  court  has  taken  time  to  consider  the  motion. 

§  2604»  A  remittitur  rriay  ho  entered  in  the  supreme  court. 

That  the  party  would  have  had  a  right  to  remit  in  the  court  below  cannot  be 
questioned ;  it  is  every  day's  practice,  sustained  by  the  gravest  precedents. 
And  the  right  extends,  not  only  to  the  amount  of  damages,  but  to  several  causes 
of  action,  distinct  debts,  distinct  acres  of  land,  and  distinct  pleas.  Cro.  Jac, 
146;  Hob.,  178;  Baym.,  395;  8  D.  &  E.,  659.  And  the  right  is  recognized  as 
existing  after  error  brought,  and  while  the  cause  is  depending  in  the  court 
above,  and  the  court  of  error  will  suspend  its  judgment  to  give  time  for  the  de- 
fendant in  error  to  amend  in  the  court  below.  3  D.  &  E.,  349,  659,  749,  etc. 
But  the  difficulty  consists  in  this,  that  the  writ  of  error  here  does  not  bring  up 
the  original  record,  but  only  a  transcript,  as  in  the  case  of  error  to  the  house 
of  lords.  In  error  to  thfe  king's  bench,  that  court  will  permit  a  remittitur,  be- 
cause it  gets  possession  of  the  record  (3  D.  &  E.,  349) ;  but  in  error  to  the  house 
of  lords  it  is  otherwise,  and  the  entry  must  be  made  below  for  the  reason  assigned. 
SD.&  E.,  669.  After  such  amendment  made  in  our  circuit  courts,  the  party 
would  have  to  avail  himself  of  it  by  suggesting  diminution,  and  bringing  up 
the  amended  record  by  aertiorarL  This  court,  therefore,  thinks  itself  author- 
ieed  to  make  a  precedent  in  furtherance  of  justice,  whereby  a  more  convenient 
practice  shall  be  introduced,  and  to  allow  the  party  to  enter  his  remittitur  here, 
but  on  payment  of  the  costs,  if  the  writ  of  error  is  prosecuted  no  further  after 
such  amendment  made.  Such  seems  to  be  the  rule  in  the  British  courts  (Barnes^ 
17),  and  we  think  it  reasonable.  The  defendants  here  will  be  permitted  to 
enter  the  remittitur,  and  upon  such  entry  the  judgment  will  be  affirmed,  with- 
out costs,  in  error. 

§  2605.  In  general.— A  party  in  whose  favor  an  error  is  committed  cannot  complain. 
Johnson  v.  McLain,*  Hemp.,  59;  Law  v.  Cross,  1  Black,  539. 

g  2606.  Plaintiff  in  error  cannot  take  advantag:e  of  rUlings  upon  exceptioilB  in  his  own 
favor,  even  if  erroneous.    BetheU  v.  Mathews,*  18  Wall,  1. 
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PRACTICE  IN  APPELLATE  COURTS.  §§  2607-2620. 

g  2607.  Plaintiff  in  error  cannot  assign  for  error  the  admission  of  evidence  at  his  own  re* 
quest,  a^nst  the  objections  of  defendant,  and  to  his  prejudice.    Avendano  v.  Gay,*  8  Wall, 

i7e. 

§  M08.  Where  there  is  no  error  apparent  on  the  record  the  judgment  will  be  affirmed. 
GuUd  V.  Frontin,*  18  Howi,  185. 

§  2609.  After  argument  of  a  case  and  a  judgment  in  the  supreme  court,  the  case  will  not 
be  opened  to  correct  an  alleged  mistake  in  the  bill  of  exceptions.  Gayler  v.  Wilder,  10 
How«,  510. 

g  2610.  Where  the  supreme  court  desires  to  examine  documents  used  in  a  prize  cause,  it 
will  direct  the  clerk  of  the  lower  court  to  send  them  up.  The  JSlsineur,*  1  Wheat.,  439.  See 
§3587. 

g  2611.  Where  it  appeared  from  the  pleadings  that  a  certain  contract  referred  to  might 
have  an  important  bearing  on  the  case,  the  decree  was  reversed  and  the  cause  remanded,  and 
the  complainant  was  directed  to  produce  the  contract  on  the  trial,  or  account  for  it,  with  lib- 
erty to  the  parties  to  amend  their  pleadings  and  produce  new  evidence,  etc.  Levy  v.  Arre- 
dondo,*  12  Pet,  218. 

§  2612.  A  survey  was  made  of  Icuids  under  a  title  to  a  Mexican  grant,  which  was  decreed 
to  be  valid.  It  located  the  land  in  two  tracts,  but  it  was  afterwards  set  aside  by  the  district 
court,  and  a  new  survey  was  ordered,  which,  when  made,  divided  the  lands  into  a  large  num- 
ber of  separate  tracts.  On  an  appeal  from  the  decree  confirming  the  latter  survey,  the  su* 
preme  court,  recognizing  the  question  as  one  of  great  difficulty,  set  aside  the  latter  survey 
and  confirmed  the  former,  though  it  was  not  entirely  free  from  objections.  The  Sutter  Case^ 
2  WaU.,  688. 

§  26 1 8.  A  libel  in  a  collision  case  was  dismissed,  and  the  libelant  gave  notice  of  an  appeal. 
Before  the  expiration  of  the  ten  days  allowed  by  the  practice  of  the  court  for  the  marshal  to 
retain  the  vessel  in  his  custody,  the  claimant,  on  affidavit  by  his  proctor  that  he  was  linabte 
to  give  bond  for  the  value  of  the  vessel,  applied  to  the  court  for  an  order  directing  the  mar- 
shal to  release  the  vessel,  or  in  the  alternative  for  an  order  direi^ting  such  release,  unless  the 
libelant  should  give  bond  to  pay  such  damages  as  might  be  sustained  by  the  claimant  by 
reason  of  her  detention  pending  the  appeal,  in  case  the  libel  should  be  dismissed  in  the  ap- 
pellate court.  Heldf  that  the  application  could  not  be  granted ;  the  decree  dismissing  the  libel 
was  not  of  such  a  conclusive  character  as  to  render  the  further  prosecution  of  the  suit  an  act 
of  bad  faith.    The  Swedish  Bark  Adolph,*  5  Fed.  R.,  114. 

§  26 1 4.  Where  a  judgment  is  rendered  on  a  forthcoming  bond  given  for  property  seized  on 
execution,  if  the  original  judgment  be  reversed,  the  judgment  on  the  bond  will  also  be  re- 
versed ;  but  a  special  certiorari  is  necessary  to  bring  up  the  execution  to  sho^  the  connection 
between  the  two  judgments.    Barton  v.  Petit,*  7  Cr.,  288. 

%  5i615.  A  writ  of  error  from  the  supreme  court  to  the  circuit  court  brings  up  for  review 
not  only  the  final  judgment,  but  also  the  judgment  of  the  circuit  court  upholding  an  attach- 
ment issued  in  the  same  case.  Such  judgments  being  separate,  by  the  law  of  the  state,  th& 
judgment  on  the  merits  may  be  affirmed,  and  the  judgment  sustaining  the  writ  of  attachment 
may  be  reversed  and  a  new  trial  thereon  awarded.    Fitzpatrick  v.  Flannagan,  16  Otto,  660. 

§  2616.  A  stipulation  made  by  the  parties  to  a  suit  after  it  is  brought,  but  which  is  not 
used  for  any  purpose  by  either  side  upon  the  trial,  and  by  its  express  terms  was  not  so  to  be 
used,  cannot  be  considered  by  the  supreme  court  upon  an  app^.  Hbbsoti  V,  M' Arthur,  16 
Pet.,  194.    See  §  2598. 

§2617.  A  judgment  was  obtained  against  a  surety  on  an  official  bond,  founded  on  a  judg- 
ment against  the  principal.  On  a  writ  of  error  the  judgment  against  the  principal  was  re- 
versed as  being  too  small.  Held^  that  the  judgment  against  the  surety  would  not  be  reversed 
and  rendered  for  a  greater  sum  because  the  original  judgment  was  so  reversed  and  increased. 
United  States  v.  Allsbury,  4  WaU.,  186. 

g  261 8.  New  evidence. —  After  judgment  has  been  pronounced,  the  court  will  not  open  the 
case  on  affidavits  of  newly -discovered  evidence,  and  remand  the  case  fdr  further  he^ritig  in 
the  court  below.  The  supreme  court  cannot  look  beyond  the  record  as  transmitted  from  the 
inferior  court,  nor  sniffer  its  judgment  to  be  influenced  in  any  respect  by  new  testimony. 
(Southard  v.  Hussell,  12  How.,  189,  cited.)  The  acts  of  congress  give  this  court  power  to  hettr 
and  determine  the  case  upon  the  proceedings  and  evidence  taken  in  the  court  below,  but  no 
power  to  receive  or  consider  any  new  evidence,  although  discovered  dince  the  decree  was 
passed.     United  States  v.  Knight,*  1  Black,  488. 

§26 Id.  Appeals  in  equity  are  heard  upon  the  pleadings  and  ptoofd  belb^.  t^onetr evi- 
dence can  be  admitted,  and  the  pleadings  cannot  be  amended  in  the  supi^me  court.  Pacific 
Railroad  v,  Ketchiim,*  5  Otto,  1. 

§  2620.  In  ah  appeal  from  the  circiilt  court  in  an  equity  c^we,  no  paper  not  before  the 
court  below  can  be  read  on  the  hedring  of  the  appeal    So,  after  the  decree  of  the  supreme 
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script  in  this  cause,"  la  making  up  the  transcript  of  the  record,  the  cleric 
below  omitted  all  the  afildavits  filed  with  the  bill  of  review  and  answeif  thereto, 
and  sent  up  the  originals.  In  printing  the  record  for  the  use  of  the  courts  those 
affidavits  were  omitted,  and,  the  court  declining  to  allow  them  tp  be  used  at 
the  hearing  on  that  account,  the  appellant  moved  that  they  be  printed,  and  the 
hearing  suspended  until  that  could  be  done. 

§  2597h»  Statutes  and  rules  as  to  wliat  shall  he  contained  in  ike  record. 

It  is  necessary  to  determine  at  the  outset  whether  the  affidavits  which  ware 
attached  as  exhibits  to  the  biU  of  review  and  the  answer  thereto,  and  brought, 
here  as  original  papers  and  not  copied  into  the  transcript^  will  be  considered  as 
part  of  the  proofs  in  the  case.  In  the  act  of  1803  (3  Stat.,  244),  which  first 
authorized  appeals  to  this  court  in  ^^  cases  of  equity,  of  adniiralty  and  maritime 
jurisdiction,  and  of  pri:(e  or  no  prize,"  it  was  provided  ^Hhat,  upon  such  appeal, 
a  transcript  of  the  libel,  bill,  answer,  depositions,  and  all  other  proceedings  of 
what  kind  soever  in  the  cause,  shall  be  transmitted  to  the  said  supreme  court; 
and  that  no  new  evidence  shall  be  received  in  the  said  court,  on  the  hearing  c^ 
such  appeal,  except  in  admiralty  and  prize  causes."  Under  this  statute  it  was 
held,  in  the  case  of  The  Elsineur,  1  Wheat.,  439,  that,  where  an  inspection  of 
original  documents  was  material  to  the  decision  of  a  prize  cause,  this  court 
would  order  the  original  paper  to  be  sent  up  from  the  court  below.  This  de- 
cision was  made  in  18 1£,  and  the  next  year  the  following  rule  was  promulgated 
(2  Wheat.,  vii):  "Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of 
the  presiding  judge  in  any  circuit  court,  or  district  court  exercising  circuit 
court  jurisdiction,  that  original  papers  of  any  kind  should  be  inspected  in  the 
supreme  court  on  appeal,  such  presiding  judge  may  make  such  rule  or  order  for 
the  safe-keeping,  transporting  and  return  of  such  original  papari  as  to  him 
may  seem  proper,  and  this  court  will  receive  and  consider  such  original  papers 
in  connection  with  the  transcript  of  the  proceedings."  This  rule,  with  some 
slight  modifications,  not  at  all  important  to  the  present  inquiry,  is  still  in  force 
as  par.  4,  rule  8.  In  1823,  the  following  rule  was  adopted  (8  WUeat.,  vi.): 
"liiro  cause  will  hereafter  be  heard  until  a  complete  record  shall  be  filed,  con- 
taining in  itself,  without  references  aliunde^-dXS.  the  papers,  exhibits,  depositions, 
and  other  proceedings  which  are  necessary  to  the  hearing  in  this  court."  This 
rule  is  still  in  force  as  par.  3,  rule  8.  The  statute  law  regulating  this  subject 
remained  unchanged  until  1864,  when  the  "act  to  regulate  prize  proceedings 
and  the  distribution  of  prize-money,  and  for  other  purposes  "  (13  Stats.,  306), 
was  passed.  Section  13  of  that  act  provided  for  appeals  in  prize  causes  direct 
from  the  district  courts,  and  for  the  transfer,  on  proper  application,  of  causes 
then  pending  in  the  circuit  courts  to  the  supreme  court.  Then  followed  this 
language : 

"  All  appeals  to  the  supreme  court  from  the  circuit  court,  in  prize  causes, 
now  remaining  therein,  shall  be  claimed  and  allowed  in  the  same  manner  as  in 
cases  of  appeal  from  the  district  court  to  the  supreme  court.  In  any  case  of 
aippeal  or  transfer  the  court  below,  or  the  appellate  court,  may  order  any 
original  document  or  other  evidence  to  be  sent  up,  in  addition  to  the  copy  of 
the  record  or  in  lieu  of  a  copy  of  a  part  thereof." 

From  this  it  is  clear  to  our  minds  that  it  was  the  intention  of  congress  to 
confine  its  legislation  on  this  subject  to  prije  causes,  leaving  the  rules  of  court 
alone  in  force  as.  to  other  Qas£^;  but  in  the  revision  of  this  statute  this  special 
provision  of  the  act  of  1864  was  reproduced  in  section  698,  which  is  as  follows: 
"Uyon  the  appeal  of  any  cause  in  equity,  or  of  admiralty  and  maritime  juris- 


<iiotion,  or  of  ppj^a  or  no  priae,  i^  t4i8^scripl(  of  the  i*«fQr4,  8^  diroo^d  by  law 
to  be  made^  and  copies  of  the  proofs  ^fxfl  of  Bwk  QOjtri^  and  pa4)6r;^  ou  file  as 
may  be  neceeaary  on  the  heajrio^  of  tb^  appea^,.  shall  be  traJPis;niitted  to  the  su- 
preme court :  Providfidff  tljat  eittier  the  oQurt  below  or  the  supreme  court  may 
order  any  original  document  or  other  evidence  to  be  sent  up,  ift  addition  tp  the 
oopy  of  the  record,  or  in  lie>u  of  a  copy  of  a  part  thereof.  And  on  such  ap- 
peals no  new  evidence  shall  be  received  in  the  supreme  court,  except  in  admir 
mlty  and  prize  oauses." 
§  2598*  WhaJL  kind  of  original  ]^ta^n  should  ie  transmitted  to  appellate 

Construing  tdsis  statute  in  the  light  of  those  from  which  it  wa^  taken,  and 
the  practice  that  had  prevailed  in  the  courts,  which  it  was  undoubtedly  in- 
tended to  confirjaa)  we  think  the  ppw^r  of  the  courts  below,  ai\d  of  t];iis  court, 
over  the  transmission  of  original  papers  to  this  cpurt  pn  appeal,  is,  and  should 
be,  confined  to  such  as  require  aptual  inspection  a9  priginals  in  order  tp  give 
l^em  theit  full  effect  in  the  determination  pf  the  3uit,  We  will  np.t  undertake 
to  control  the  discretion  of  the  courts  below  in  sending  up  papers  which,  Ia 
their  judgment,  require  inspection;  bnt  where  papers  come  up  that  ought  i;iot 
to  be  sent,  we  will  look  closely  to  the  language  of  the  prd.er  below  tp  SQQ 
whether  they  are  included  within,  its  provisions.  Here  tl;ie  papers  which  haye 
<oome  up  are  what  were  used  below  as  ordinary  depositions,  and  there  certainly 
appears  to  be  no  good  reason  why  they  should  not  be  copied  into  the  tran- 
script. !No  complaint  was  made  of  their  authenticity,  and,  so  far  as  any  repre- 
aentatioQs  have  been  made  to  us,  there  can  be  no  possible  n^essity  for  their 
inspection.  The  order  of  the  court  was  for  the  transmission  qf.  ''  the  original 
exhibits,  patent  certificates,,  schedules^  dravyings  and  models  on  file,  along  witl^ 
.and  as  part  of  the  isecord  and  transcript."  It  is  t^Me  that  the  affidavits  were 
attached  as  exhibits  to  the  bill  of  review  and  answer,  but  we  think  the  term, 
'^exhibit "  was  not  used  in  that  sense  In  the  order.  The  evident  purpose  of  the 
<eourt  was  hot  to  send  here  the  original  pf  what  wa9  tp.  be  read  simply,  but  pf 
what  was  to.  be  looked  at  for  the  impression  it  was  tp  prpduce.  They  ordered 
up  what  bad  been  exhiJbited  below  as  contradistinguished  from  what  had  bepn 
read.  In  that  sense,  the  order  conforms  to  what  has  always  been  thQ  praptip^, 
from  which  we  are  not  inclined  to  depgurt.  Pruden,Qe  requires  that  papers 
which  properly  belong  on  the  files  of  a  court  sbpuld  never  be  removed,  excepjb 
in  cases  of  positive  necessity,  and  any  thing  which  ha^  aJji  <^ppsit9  teadency 
should  be  promptly  discouraged  bere  and  elsewhere. 

For  l^ese  reasons,  we  hold  that  the  origmal  aQSdav.its  which  have  I^een  sent 
up  by  the  clerk  below  are  no  paiPt  of  the  transeripit  in  the  cause,  and  that  the 
<elerk  of  this  court  was  right  in  not  having  them  printed.  The  motion  to  prin( 
them  now  is  also  overruled,  because,  if  printed,  they  cannot  be  considered  by 
us  a  part  of  the  proof.  This  being  so,  we  must,  under  the  understanding  by 
which  the  hearing  was  permitted  to  go  on,  consider  the  caj^e  as  it  was  argued ; 
that  is  to  say,  as  uppn  a  demurrer  to  the  bill  Pif  review,  or  more  properly,  pei:- 
baps,  as  if  the.  allegations  made  in  the  bill  ol  review  had  been  established  by 
the  evidence.  In  t^is  condition  of  the  oase  we  may  lay  aside  all  the  allegations 
in  respect  to  the  prior  undiscovered  patent  isistp^d  to  P^tcheller,  and  all  tbp 
newly  discovered'  applications  for  patents  on  file  in  the  patent  office,  rejected 
for  want  of  patentability  or  otherwise  There  is  still  left  all  that  relates  to  the 
newly  discovered  evidence  of  the  prior  knowledge  and  use  of  machines  like  that 
{>atented.    The  averments  as  to  this  are  full  and  complete,  and  notice  of  %hQ 
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$  2646-2661.  APPEAI^  AND  WRITS  OF  ERROR 


§  2646.  Appearance  of  attomey-jc^neral. —  The  practice  has  uniformlj  been  for  the  clerk 
to  enter,  at  the  first  term  to  which  any  writ  of  error  or  appeal  is  returnable,  the  appear* 
ance  of  the  attorney-general  in  every  case  to  which  the  United  States  are  a  party,  by 
entering  his  name  on  the  docket ;  such  entry  will  be  conclusive  on  the  attorney-general  if 
he  lets  it  pass  for  a  term  without  moving  to  strike  it  out.  Farrar  v.  United  States,*  3  Pet., 
459. 

§  2647.  Receiver. —  The  court  refused  to  appoint  a  receiver  in  this  case,  without  under- 
taking to  decide  whether  it  would  in  any  case  exercise  the  power.  Pacific  Railroad  v. 
Ketchum,*  5  Otto,  1. 

§  264ij.  Fictitioa<4  suits. —  Where  the  same  party  acquires  and  controls  the  adverse  in* 
terests  in  the  case,  the  suit  has  become  fictitious,  and  the  supreme  court  will  not  decide  it. 
Wood-paper  Co.  v.  Heft,*  8  WalL,  833;  Cleveland  v.  Chamberlain,*  1  Black,  419.  So,  also^ 
where  it  appears  that  there  is  no  real  dispute  between  the  plaintiff  and  defendant,  but  that 
they  have  instituted  the  procedings  merely  to  obtain  the  opinion  of  the  court,  which  would 
be  adverse  to  the  interests  of  third  parties.    Lord  v.  Veazie,  8  How.,  254. 

§  2649.  Assigning  time  for  argnment. —  A  motion  to  assign  a  time  for  argument  of  a  case 
which  has  been  placed  at  the  foot  of  the  docket  will  be  overruled,  when  the  case  is  not  en- 
titled to  priority,  and  the  granting  of  the  motion  would  work  injustice  to  other  parties  and 
inconvenience  to  the  public.    Barry  v,  Mercein,*  4  How.,  574. 

§  2650.  State  practice. —  The  supreme  court  of  the  United  States,  in  the  case  of  a  writ  of 
error  to  the  circuit  court  of  Louisiana,  is  not  bound  as  to  its  appellate  procedure  by  the  rules- 
regulating  the  appellate  procedure  of  the  supreme  court  of  Louisiana.  Parks  v.  Turner, 
12  How.,  43. 

§  2651 .  Repleader. —  On  a  writ  of  error  from  the  circuit  to  the  district  court  in  a  proceed- 
ing in  rem  to  ^force  a  forfeiture,  if  the  verdict  has  been  on  an  immaterial  issue,  the  court  of 
error  cannot  grant  a  repleader,  but  the  pleadings  will  be  examined  and  judgment  rendered 
against  the  one  committing  the  first  fault,  if  sufficient  matter  remains  on  which  to  found  a 
judgment.    United  States  v,  Bumham,  1  Mason,  65. 

§  2652.  Cases  heard  together. —  Where  there  are  two  cases  pending  in  the  supreme  court 
which  involve  the  same  questions,  they  will  be  heard  together ;  and  if  one  is  not  ready  for 
hearing,  the  other  will  be  continued  so  that  they  can  be  argued  at  the  same  time.  United 
States  t;.  Booth,    18  How.,  479.    See  §  2573. 

g  2653.  New  trial. —  The  circuit  court  on  writ  of  error  to  a  district  court,  may,  on  re- 
versal of  the  judgment,  issue  a  venire  facias  de  novo  for  a  retrial  at  its  own  bar  when  the 
justice  of  the  case  seems  to  require  it.    United  States  v.  Sawyer,  1  Gall.,  99. 

§  2654.  Where  a  final  judgment  was  rendered  in  the  supreme  court  of  the  District  of  Colum- 
bia, and  an  appeal  was  taken  to  the  general  term,  it  was  held  that  a  new  trial  could  not  be 
granted  under  the  rules  of  the  court  on  a  case  stated  filed  at  a  subsequent  term.  Coughlin. 
V,  District  of  Columbia.*  16  Otto,  7. 

§2655.  Filing:  transcript.— It  seems  that  the  plaintiff  in  error  will  not  be  required,  upon 
motion  of  the  defendant  in  error,  to  file  a  transcript  of  the  record.  Boyd  v.  Scott,  11  How.^ 
292. 

§  2656.  Appearance. —  The  rule  requiring  an  appearance  to  be  entered,  in  case  of  a  writ  of 
error,  on  or  before  the  second  day  of  the  term  next  succeeding  that  at  which  a  case  was- 
docketed,  applies  only  to  regular  terms.  Larman  v.  Tisdale,  11  How.,  686. 
'  §  2657.  Trial  by  jury. —  An  appeal  in  a  common  law  suit  from  the  district  court  removes- 
errors  of  law  only  for  the  consideration  of  the  circuit  court,  and  the  parties  are  not  entitled 
to  a  retrial  of  the  facts  by  a  jury ;  in  this  matter  the  court  is  not  governed  by  state  statutes. 
United  States  v.  Wonson,  1  Gall.,  5.    See  the  case,  §§  105-108. 

§  2658.  Depositions. — The  supreme  court  refused  to  issue  a  commission  to  take  depositions, 
in  a  foreign  country  until  the  commissioners  were  named.  Vanstophorst  v,  Maryland,*  2. 
DaL,  401. 

§  2659.  Parties. —  It  appearing  to  the  supreme  court  that  certain  persons  not  parties  to  the 
suit  are  interested  in  the  subject  matter,  and  were  not  joined  in  the  court  below  because  not. 
applying  in  time,  the  court  on  revising  the  decree  ordered  that  the  case  be  opened,  and  intir 
mated  that  such  parties  ought  to  be  let  in.    Harrison  v,  Nixon,  9  Pet.,  505. 

§  2660.  Certificates  of  clerk. —  Certificates  and  statements  of  the  clerk,  outside  of  the  rec- 
ord, are  not  admissible  to  show  that  a  case  was  not  regularly  removed  to  the  supreme  court; 
the  supreme  court  look  to  the  record,  and  if  that  is  defective,  it  ought  to  be  corrected  on  cer^ 
tiorari,    Hudgins  v,  Kemp,*  18  How.,  530. 

§  2661.  Defect  in  appeal. —  Where  there  is  a  substantial  defect  in  an  appeal  or  writ  of  error, 
the  objection  may  be  taken  at  any  time  before  judgment.    Wilson  v.  Life  and  Fire  Ins.  Co.,*^ 

12  Pet,  140. 
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§  2662.  Writ  withont  a  seal. —  The  writ  of  error  must  be  returned  with  the  transcript  to 
the  supreme  court,  and  where  two  terms  intervened  before  the  writ  was  sent  up,  and  then  a 
paper  purporting  to  be  a  writ  of  error  was  sent  up,  but  without  a  seal,  the  case  was  dismissed. 
Overton  v.  Cheek,*  23  How.,  46.    See  §  1. 

§  2663.  Rehearing^. —  On  appeal  from  the  circuit  court'  in  an  equity  case,  the  supreme 
court  cannot,  upon  motion,  set  aside  the  decree  of  the  court  below  and  grant  a  rehearing. 
It  can  only  affirm,  reverse  or  modify  the  decree  appealed  from,  and  that  upon  the  hearing  of 
the  cause.  It  seems  also  that  in  such  a  case  the  supreme  court  cannot  receive  new  evidence. 
Roemer  t;.  Simon,  1  Otto,  150. 

g  2664.  Return  of  writ  to  lower  court. —  It  seems  that  where  the  circuit  court  in  an  equity 
case  have  transmitted  the  cause  to  the  supreme  court  on  appeal,  they  may  request  a  return 
thereof,  and  the  supreme  court  will,  under  suitable  restrictions,  in  a  proper  case,  return  the 
record  as  requested.    Roemer  v,  Simon,  1  Otto,  150. 

§  2665.  Patent  case,  third  parties  interested.—  The  supreme  court,  in  a  patent  case,  re- 
fused to  vacate  its  judgment  on  motion  of  third  parties  interested  in  the  patent,  on  the 
ground  that  the  appellant  and  appellee  had  colluded  to  obtain  the  decree,  because  the  weight 
of  evidence  was  against  the  collusion.  But  as  the  appellee.'s  case  was  defectively  presented, 
the  court  ordered  that  the  interests  of  third  parties  in  the  patent  should  not  be  concluded  by 
the  decree,  but  that  they  might  have  a  hearing  at  any  time  when  a  proper  case  should  be  pre- 
sented.   Cochrane  v,  Deener,  5  Otto,  855. 

§  2666.  Papers  sent  to  judges. —  A  pamphlet  having  been  sent  to  the  judges  of  the  su- 
preme court  touching  the  question  in  controversy,  the  chief  justice  announced  that  it  was 
not  the  practice  of  the  court  to  receive  or  examine  such  papera  unless  presented  in  court  and 
shown,  to  the  opposite  counsel.    Mitchell  v.  United  States,  8  Pet.,  307. 

§  2667.  Case  held  under  advisement. —  The  supreme  court  being  unable,  from  lack  of  suffi- 
cient information,  to  pass  upon  the  validity  of  certain  Spanish  titles  claimed  in  the  territory 
of  Louisiana,  held  the  cases  under  advisement.  In  the  treaty  by  which  Louisiana  was  ac- 
quired, the  United  States  stipulated  that  the  inhabitants  of  the  ceded  territory  should  be  pro- 
tected in  the  free  enjoyment  of  their  property ;  but  owing  to  a  want  of  information  as  to  the 
laws  of  the  former  government  under  which  titles  were  held,  it  was  deemed  not  advisable  to 
attempt  at  once  to  decide  the  rights  of  the  parties.    Soulard  v.  United  States.*  4  Pet.,  511. 

§  2668.  Repeal  of  law. —  A  writ  of  error  does  not  vacate  the  judgment  below;  and  if, 
pending  a  writ  of  error,  the  statute  authorizing  the  action  is  repealed,  the  supreme  court  will 
affirm  the  judgment ;  it  cannot  send  the  case  back  with  instructions  to  enter  a  non-suit. 
Railway  Co.  v.  Twombly,*  10  Otto,  78. 

^  2669.  Bankruptcy  of  appellant.—  Where  a  party  is  discharged  in  bankruptcy  pending  a 
suit  against  him,  his  assignee  in  bankruptcy  is  the  proper  party  to  prosecute  a  writ  of  error ; 
but  if  the  party  himself  has  sued  out  the  writ,  his  assignee  may  be  substituted.  (Hemdon  v. 
Howard,  9  Wall.,  664,  cited. )    Knox  v.  Exchange  Bank,*  12  Wall.,  379. 

§  2670.  Where  the  appellant  becomes  a  bankrupt  after  taking  the  appeal,  his  assignee  may 
be  substituted  as  appellant.    Hemdon  v.  Howard,*  9  Wall.,  664. 

g  2671.  Power  to  issue  writs. —  Where  a  case  is  in  the  supreme  court  by  appeal  the  court 
may  issue  any  writ  which  may  be  necessary  to  render  its  appellate  jurisdiction  effectual.  (Ju- 
diciary Act,  §  14.)    Ex  parte  The  Milwaukee  R.  Co.,  5  Wall.,  188.    See  the  case,  §§  1538-84. 

g  2672.  Division  of  opinion. —  In  case  of  a  writ  of  error  from  the  supreme  court  to  the 
circuit  court,  where  the  record  shows  what  purports  to  be  a  disagreement  between  the  judges 
in  the  circuit  court,  which  is  certified  to  in  due  form,  if  the  amount  is  below  that  necessary 
to  give  jurisdiction  to  the  supreme  court,  and  the  supreme  court  can  see  from  an  inspection 
of  the  record  that  there  was  in  fact  no  disagreement  between  the  judges,  the  writ  must  be 
dismissed.     Railroad  Company  v.  White,  1 1  Otto,*  98. 

§  2673.  Death  of  a  party — Case  held  under  advisement. —  Where  a  case  brought  to  the 
supreme  court  is  held  under  advisement,  and  in  the  meantime  one  of  the  parties  dies,  judg- 
ment will  be  entered  nunc  pro  tunc  as  of  the  first  day  of  the  term.  Clay  v.  Smith,  8  Pet., 
412. 

§  2674.  Cross-appeal. —  The  complainant  in  a  creditor's  bill  alleged  that  executions  were 
issued  against  the  judgment  debtors  and  returned  unsatisfied,  but  failed  to  make  proof  of 
that  fact.  A  decree  being  rendered  against  the  complainants,  they  appealed.  Held,  that  the 
appellees,  not  having  taking  a  cross-appeal,  could  not  object  to  the  reversal  of  the  decree  on 
account  of  the  failure  of  the  complainants  to  prove  the  issue  and  return  of  the  executions ; 
and  the  supreme  court,  in  reversing  the  decree,  ordered  that  the  defendants  have  liberty  in 
the  court  below  to  compel  the  complainants  to  supply  the  missing  proof.  Chittenden  v. 
Brewster,  1  Wall,  195. 

§  2675.  Minors  protected. — Where,  on  an  appeal  to  the  supreme  court  from  the  decree  of 
a  court  of  equity,  it  appears  that  a  father  has  not  fairly  represented  the  interests  of  his  minor 
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children  in  the  court  below,  the  supreme  court,  though  thej  have  not  appealed,  will  protect 
their  interests.    Caldwell  v,  Taggart,  2  Pet,  200. 

§  2676.  Special  allocatur. —  In  a  case  of  a  writ  of  error  from  the  supreme  court  to  the  cir- 
cuit court  of  the  District  of  Columbia,  it  was  found  on  opening  the  record  that  the  amount  in 
controversy  was  too  'small  to  adthorize  a  writ  of  error,  unless  by  special  allocatur  from  such, 
circuit  court  to  the  supreme  court.  As  the  amount  was  sufficient  to  justify  such  allocatur, 
and  it  was  stated  that  the  question  was  one  of  great  public  importance,  and  that  otiier 
cases  depended  on  its  decision,  a  special  allocatur  was  allowed  nunc  pro  tunc.  United  States 
V.  Ringgold,  8  Pet.,  158. 

g  2677.  Appeal  from  part  of  decree. —  From  a  decree  in  favor  of  libelants  in  a  salvage  case, 
one  of  the  respondents  appealed.  The  appeal  was  dismissed  as  to  certain  of  the  libelants,  on 
the  ground  that  the  amounts  severally  awarded  to  them  were  not  sufficient  to  sustain  the 
appeal.  The  cause  was  then  heard  on  the  merits,  and  the  decree  of  the  district  court  was 
reversed  and  the  libel  dismissed  as  to  the  remaining  appellees,  but  no  provision  was  made  in 
the  decree  as  to  that  part  of  the  decree  not  appealed  from ;  and  a  motion  was  made  to  cor- 
rect the  decree  by  inserting  a  provision  affirming  the  part  not  appealed  from.  On  this  mo- 
tion the  court  rendered  the  following  opinion: 

I  think  the  decree  is  correct  as  it  stands.  Only  one  of  the  respondents  below  appealed.  The 
appeal  was  dismissed,  as  respected  a  portion  of  the  libelants,  on  the  ground  that  the  sums 
awarded  to  them  severally  were  not  of  sufficient  amount  to  sustain  an  appeal.  The  issue, 
therefore,  in  this  court  was  confined  to  the  appellant  and  the  remaining  appellees,  anii  the  de- 
cree on  the  appeal  was  between  these  parties,  and  these  alone.  It  could  extend  to  no  others, 
for,  in  judgment  of  law,  they  were  the  only  parties  on  the  record  in  the  appeal  suit,  and  the 
decree  entered  had  relation  to  them  exclusively.  The  whole  decree  in  the  court  below  is 
brought  up  on  the  appeal.  In  its  nature  it  is  not  severable,  A  part  of  the  suit  cannot  be  in  one 
court  and  a  part  in  another  at  the  same  time.  And  as  this  court  has  no  power  to  remit  its  pro- 
ceedings to  the  court  below,  it  must  execute  the  decree  here.  But,  although  the  whole  of  the 
decree  of  the  district  court  is  brought  here,  only  part  of  it  is  appealed  from.  The  part  not  ap- 
pealed from  remains  here,  in  full  force,  to  be  executed  on  the  final  termination  of  the  cause. 
There  is,  therefore,  no  difficulty  in  executing  the  decree  as  modified  by  the  decision  of  this 
court  on  the  appeal.  What  is  not  reversed  is  still  in  force,  and  becomes  part  of  the  decree  in 
this  court,  and  is  to  be  executed  as  such.     Motion  denied.     The  Roarer.  1  Blatch.,  1. 

§  2678.  Assignment  of  errors. — The  practice  of  the  supreme  court  does  not  require  a 
technical  assignment  of  errors.  Upon  a  writ  of  error  the  whole  record  is  open  for  inspection, 
and  if  any  ^Tor  be  found  in  it  the  judgment  is  reversed.  (Per  Curtis,  J.)  Scott  v.  Sand- 
ford,  19  How.,  666. 

§  2679.  The  supreme  court  will  affirm  a  judgment  where  no  proper  assignment  of  errors 
is  made,  and  no  errors  appear  upon  the  record  which  the  court  ought  to  notice  without  an 
assignment.     Treat  v,  Johnson,  20  Wall.,  652. 

§  2680.  The  practice  of  filing  very  numerous  assignments  of  error  in  the  supreme  court  is 
a  perversion  of  the  rule,  and  only  those  errors  relied  upon  should  be  stated.  Where  a  large 
number  of  such  assignments  are  filed,  the  supreme  court  will  consider  only  the  points  mate- 
rial to  the  judgment.     Phillips,  etc.,  Construction  Co.  v.  Seymour,  1  Otto,  648. 

§  2681.  Though  the  assignment  of  errors  is  defective  under  the  rules  of  the  supreme  court, 
in  not  being  specific  and  definite,  yet  where  the  exceptions  have  been  reduced  to  a  summary 
statement,  the  material  questions  will  be  considered.    TurnbuU  v.  Payson,  5  Otto,  420. 

§  2682.  A  failure  to  annex  to  or  return  with  a  writ  of  error  an  assignment  of  errors,  as  re- 
quired by  section  997  of  the  Revised  Statutes,  is  no  ground  for  dismissal  for  want  of  jurisdic- 
tion. If  an  assignment  is  filed  in  accordance  with  the  requirements  of  par.  4,  rule  21,  it  will 
ordinarily  be  enough.     School  District  v.  Hall,*  16  Otto,  428. 

^  2683.  It  seems  that  nothing  can  be  assigned  for  error  which  contradicts  the  record. 
Field  V.  Gibbs,  Pet.  C.  C,  157. 

§  2684.  When  the  brief  of  the  counsel  for  the  plaintiff  in  error  does  not  assign  the  errors 
relied  on  separately  and  specifically  in  conformity  to  the  rules  of  the  supreme  court,  such 
assignments  of  error  will  be  treated  as  if  not  made  at  all.  This  rule  is  made  necessary  by  the 
pressure  of  business,  and  will  be  insisted  upon.     Deitsch  v.  Wiggins,  15  Wall.,  646. 

§  2685.  On  a  writ  of  error  to  the  circuit  court  the  supreme  court  affirmed  the  judgment 
for  the  failure  of  the  plaintiff  in  error  to  file  an  assignment  of  errors  and  a  brief,  as  required 
by  the  niles  of  the  supreme  court.     Ryan  v.  Koch,  17  Wall.,  19. 

§  26^0.  An  assignment  of  error  which  simply  avers  that  the  court  below  erred  in  giving 
the  instructions  which  were  given  to  the  jury  on  its  own  motion  instead  of  giving  those  re- 
quested, but  does  not  specify  in  what  the  error  consisted,  nor  in  what  part  of  the  charge  it 
was  to  be  found,  is  an  insufficient  assignment  of  errors  under  the  niles  of  the  supreme  court. 
Lucas  V.  Brooks,  18  Wall.,  456. 
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§  2687.  A  motion  for  the  oontinuance  of  a  cause  addresses  itself  to  the  sound  judicial  dis- 
cretion of  the  court,  and  its  decision,  for  or  against  the  motion,  cannot  be  assigned  as  error. 
Barrow  v.  Hill,*  18  How..  54. 

§  26S8.  Interest.— On  appeal  to  the  supreme  court  in  admiralty  cases  the  allowance  of  in- 
terest is  a  matter  requiring  a  special  order  of  the  court,  and  when  the  decree  of  the  circuit 
court  is  affirmed  upon  equal  division  of  the  judges  of  the  supreme  court  no  interest  should 
be  allowed.  It  seems  that  judgments  in  C€ises  in  law  and  in  equity  bear  interest  at  the  rate  al- 
lowed in  the  respective  states  independent  of  any  order  of  the  supreme  court.  The  Ship 
Independence,  20  How.,  258. 

§  268H.  Under  the  rules  of  the  supreme  court  the  proper  measure  of  damages  on  a  writ 
of  error  is  interest  at  the  rate  of  six  per  cent,  per  annum  on  the  amount  of  the  judgment 
from  the  date  of  its  entry  in  the  court  below.     Mitchell  v.  Harmony,  18  How.,  148. 

§  2690.  On  affirmance  on  error  of  the  decree  of  the  circuit  court,  interest  is  to  be  calcu- 
lated on  the  aggregate  of  principal  and  interest  in  the  judgment  below  up  to  the  time  of  af- 
firmance and  no  fui-ther,  although  the  mandate  of  the  supreme  court  cannot  operate  in  the 
lower  court  for  some  months,  for  the  defeated  party  has  a  right  to  pay  the  sum  immediately. 
Brown  v.  Van  Braam,  8  Dal.,  856. 

S  2691.  Opinions. —  Where  the  question  involved  is  wholly  one  of  the  weight  of  evidence, 
the  court  will  not  reproduce  in  its  opinion  the  facts  on  which  its  judgment  is  founded  Har- 
rell  V.  Beall,*  17  WaU.,  590. 

§  2692.  The  question  in  this  case  being  one  of  fact,  the  court  affirms  the  decree  without 
writing  an  opinion  at  length.  Mann  v.  Rock  Island  Bank,*  11  Wall.,  650;  Tyler  v.  Campbell,* 
16  Otto,  822. 

Y.  Continuance. 

§2698.  In  ireneral. —  Where  a  case  is  appealed  within  less  than  twenty  days  before  the 
term,  the  appellee  has  a  right  to  notice  it  for  hearing  on  the  first  day  of  court,  or  to  continue 
it,  as  he  may  prefer.  It  will  not  be  continued  on  motion  of  the  appellant.  Backus  v.  Schooner 
Marengo  *  6  McL.,  499;  Nail  v.  The  Steamer  Illinois,*  6  McL.,  4l8. 

§  2694.  An  appeal  from  the  superior  court  of  middle  Florida  was  taken  in  a  proceeding  to 
obtain  confirmation  of  a  land  title.  After  argument  it  was  moved  to  postpone  the  final  dis- 
position of  the  case  a  term,  in  the  hope  that  further  admissible  evidence  might  be  discovered, 
but  the  court,  being  of  the  opinion  that  there  was  no  likelihood  that  the  evidence  would  change 
the  attitude  of  the  case,  refused  the  continuance.     Mitchell  v.  United  States,  9  Pet.,  723. 

§  2695.  The  death  of  counsel  so  recently  l>efore  the  beginning  of  the  term  that  the  party 
has  not  time  to  employ  other  counsel,  and  have  the  case  prepared  for  hearing,  is  a  ground  for 
a  continuance.     Hunter  v.  Fairfax,*  3  Dal.,  305. 

§2696.  Case  continued  on  the  application  of  the  attorney-general  of  Rhode  Island,  on  the 
ground  of  sickness  of  his  associate  counsel,  and  want  of  time  to  employ  and  instruct  other 
counsel.     Rhode  Island  v.  Massachusetts,*  11  Pet.,  226. 

§  26i>7.  Where  an  appeal  was  not  entered  in  court  until  the  second  term  after  it  was  taken, 
a  continuance  was  granted  on  motion  of  the  appelle««    Brown  v.  Swann,*  8  Pet.,  435. 

8.  Abatement. 

Summary  —  Real  actioyi  does  not  abate,  %  2698. 

§  2698.  A  real  action  will  not  abate  by  the  death  of  a  party  pending  a  writ  of  error.     Green 
V.  Watkins,  $5§  2699.  2700. 
[Notes.—  See  g§  2701-2708.] 

GREEN  V.  WATKINS. 
(6  Wheaton,  260-264.     1821.) 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. —  The  preliminary  question  which  has  been  argued  at 

the  bar  is  whether  the  writ  of  error  in  this  case,  which  is  a  writ  of  right,  has 

abated  by  the  death  of  the  demandant,  who  is  the  plaintiff  in  error,  pending 

the  proceedinffs  in  this  court. 
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§  ^6i)9.  Hvle  as  to  <ihateinent  of  actions  in  supreme  court. 

There  is  a  material  distinction  between  the  death  of  parties  before  judgment 
and  after  judgment,  and  while  a  writ  of  error  is  depending.  In  the  former 
case  all  personal  actions  by  the  oommon  law  abate ;  and  it  required  the  aid  of 
some  statute,  like  that  of  the  thirty-first  section  of  the  judiciary  act  of  1789, 
c.  20  (1  Stats,  at  Large,  90),  to  enable  the  action  to  be  prosecuted  by  or  against 
the  personal  representative  o^  the  deceased,  when  the  cause  of  action  survived. 
In  real  actions  the  like  principle  prevails  for  a  stiU  stronger  reason,  for,  by  the 
death  of  either  party,  the  right  descends  to  the  heir  ainl  a  nevr  cause  of  action 
springs  up;  and  the  plea  is  not,  therefore,  in  the  same  condition  as  it  was  in  the 
life-time  of  the  party.  But,  in  cases  of  writs  of  error  upon  judgments  already 
rendered,  a  different  rule  prevails.  In  personal  actions,  if  the  plaintiff  In  «rror 
dies  before  assignment  of  error,  it  is  said  that  by  the  coun  e  of  proceedings  at 
common  law,  the  writ  abates;  but  if  after  assignment  of  errors,  it  is  otherwise. 
In  this  Intter  case  the  defendant  may  join  in  error  and  proceed  to  get  the  judg- 
ment affirmed,  if  not  erroneous,  and  he  may  then  revive  it  against  the  repre- 
sentatives of  the  plaintiff.  But  in  no  case  does  a  writ  of  error  in  personal 
actions  abate  by  the  death  of  the  defendant  in  error,  whether  it  happen  before 
or  after  errors  assigned.  If  it  happen  before,  and  the  plaintiff  will  not  assign 
errors,  the  representatives  of  the  defendant  may  have  a  scire  facias  quare  ex- 
ecutio  non^  in  order  to  compel  him ;  if  it  happen  after,  they  must  proceed  as  if 
the  defendants  were  living,  till  judgment  be  affirmed,  and  then  revive  by  scire 
facias.  And  the  plaintiff,  in  order  to  compel  the  representatives  of  the  de- 
fendant in  error  to  join  in  error,  may  sue  out  a  scire  facias  ad  audiendum 
errores^  either  generally,  or  naming  them.  Such  is  the  doctrine  of  approved 
authorities.  2  Tidd's  Pr.,  c.  43;  Error,  p.  1096.  It  is  clear,  therefore,  that  at 
common  law,  in  these  cases,  a  writ  of  error  does  not  necessarily  abate;  and 
that  the  personal  representatives  may  not  only  be  admitted  voluntarily  to  be- 
come parties,  but  a  scire* facias  may  issue  to  require  them  to  become  parties. 
And  such  has  been  the  practice  hitherto  adopted  in  this  court  in  all  personal 
actions,  whether  there  has  been  an  assignment  of  errors  or  not;  for  a  specific 
assignment  of  errors  has  never  been  insisted  on  here  as  a  preliminary  to  the 
argument  or  decision  of  the  cause. 

§  2700.  A  real  action  does  not  abate  on  the  death  of  a  party  pending  a  torit 
of  error. 

In  respect  to  real  actions,  this  is  the  first  time  the  question  has  presented 
itself  upon  a  writ  of  error,  where  the  death  of  either  party  has  occurred  ^?6n- 
dcnte  lite.  There  is  no  doubt  that  the  heir  or  privy  in  estate,  who  is  injured  by 
an  erroneous  judgment,  may  prosecute  a  writ  of  error  to  reverse  it.  And  there 
seems  no  good  reason  why,  in  case  of  the  death  of  his  ancestor,  pending  pro- 
ceedings, he  may  not  be  admitted  to  become  a  party,  or  be  cited  to  become  a 
party,  to  pursue  or  defend  the  writ,  in  the  same  manner  as  in  personal  actions. 
The  death  of  neither  party  produces  any  change  in  the  condition  of  the  cause, 
or  in  the  rights  of  the  parties.  It  would  seem  reasonable,  therefore,  that  the 
suit  should  proceed,  and  not  be  dismissed  or  abated.  In  the  absence  of  all  au- 
thority which  binds  the  court  to  a  different  course,  we  are  disposed  to  adopt 
this  doctrine,  and  shall  promulgate  a  general  rule  on  the  subject. 

Rvle  accordingly, 

§  8701.  In  general. —  Wliere  the  appellant  dies  pending  an  appeal  to  the  supreme  court 
the  action  will  be  abated  if  his  representatives  do  not  appear  for  two  whole  terms  after  his 
death  has  Deen  suggested.    Barribeau  v.  Brant,  17  How.,  46.    If  the  appellant  dies  pending 
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sn  appeal  to  the  supreme  court  on]  j  his  representatives,  and  not  an  assignee,  can  be  permitted 
tto  appear  in  his  stead.  Ibid.  Where  one  of  two  or  more  plaintiffs  in  error  dies  the  action 
survives,  and  the  heirs  and  representatives  of  the  deceased  need  not  be  brought  in.  M'Kinney 
V.  Carroll,*  13  Pet.,  66. 

^2702.  Where  a  bill  in  equity  was  dismissed  and  the  compladnant's  executrix  procured 
leave  to  join  as  a  party  and  prosecute  an  appeal,  and  on  appeal  to  the  supreme  court  procured 
the  reversal  of  the  decree,  and  the  supreme  court,  after  finally  deciding  the  case  on  its  merits, 
xemanded  the  suit  with  directions  to  proceed,  the  defendant  was  rightly  refused  permission  to 
^how  that  the  suit  abated  before  the  appeal  was  taken,  by  reason  of  the  death  of  the  plaintiff 
before  the  decree,  and  that  the  executrix  ought  not  to  have  been  allowed  to  prosecute  the  ap- 
peal.   Ex  parte  Story,  12  Pet.,  848. 

§  2703.  If  one  of  two  joint  defendants  in  error  dies  the  court  will,  on  suggestion  of  his 
<leath  after  reversal,  enter  it  upon  the  records,  and  enter  judgment  against  the  survivor 
alone.  It  seems  that  if  one  dies  during  the  term  judgment  will  be  entered  against  both,  as 
of  a  day  prior  to  his  death,  nunc  pro  tunc;  and  if  he  die  before  the  term,  if  the  action  sur- 
vives, judgment  may  be  rendered  against  the  survivor  alone.    McNutt  v.  Bland,  3  How.,  28. 

• 

XX.  Second  Appeal  or  Wbit  op  Error. 

Summary —  Same  question  not  examined  on  second  appeal,  §  2704. —  Construction  of  mandate, 
§§  2705,  2708.,—  No  jurisdiction  on  first  appeal,  ^  2706.—  Decree  misconstrued,  §  2707.— 
Fi'om  order  made  pursuant  to  decree  of  affirmance,  §2709. —  Allowance  to  a  receiver, 
§  2710. — Motion  to  affirm  and  to  dismiss,  §  2711. —  Allouxince  of  costs,  §  2712. 

§  2704.  Whatever  has  been  decided  upon  one  appeal  cannot  be  re-examined  in  a  subsequent 
appeal  of  the  same  suit.    Supervisors  v.  Kennicott,  §§  2718,  2714.    See  §  2732. 

§  2705.  Where  an  equity  case  was  reversed  and  remanded,**  with  directions  to  award  a  new 
trial,"  and  the  mandate  ** commanded  that  such  execution  and  further  proceedings  be  had  in 
conformity  to  the  opinion  and  decree,  as  according  to  right,  etc.,  ought  to  be  had,"  it  was  held 
that  the  opinion  might  be  referred  to  to  see  what  was  meant  by  the  term  "  new  trial,"  and 
that  on  looking  at  the  opinion  it  did  not  appear  that  the  case  was  to  be  opened  for  further  hear- 
ing on  the  issues  presented  and  decided  in  the  supreme  court.    Ibid, 

§  2706.  Where  an  appeal  is  taken  from  a  decree  entered  in  accordance  with  the  mandate, 
the  supreme  court  will  not  examine  matters  settled  by  the  original  decree,  although  it  had  no 
jurisdiction  on  the  first  appeal  because  the  decree  appealed  from  was  not  final.  Washington 
Bridge  Co.  v.  Stewart,  §  2715. 

§  2707.  Where  the  decree  of  the  supreme  court  has  been  misunderstood  or  misconstrued 
by  the  lower  court,  to  the  injury  of  either  party,  an  appeal  will  lie  to  correct  the  error.  A 
mandamus  might  lie,  but  an  appeal  is  equally  convenient  and  suitable.  Perkins  v.  Fourniquet, 
J58  2716,  2717.     See  §  2726. 

§  2708.  Where  a  judgment  of  a  lower  court  of  a  state  was  affirmed  on  writ  of  error  in  the 
appellate  court,  and  the  case  was  brought  to  the  supreme  court,  and  the  judgment  reversed, 
and  a  mandate  sent  down,  directing  the  state  court  to  conform  its  judgment  to  the  opinion 
rendered,  and  the  state  court  thereupon  dismissed  its  writ  of  error  to  the  lower  court,  for 
want  of  power  to  review,  held,  that  the  mandate  was  not  disobeyed ;  that  the  state  court  had 
power  to  decide  upon  its  own  jurisdiction ;  that  its  judgment  stood  reversed  by  the  reversal 
in  the  supreme  court,  and  it  was  proper  to  dismiss  the  writ.     Davis  v,  Packard,  §  2718. 

g  270tl.  A  second  appeal  will  not  lie  from  an  order  requiring  a  party  to  execute  a  convey- 
ance pursuant  to  a  decree  of  affirmance  in  the  supreme  court ;  second  appeals  must  be  founded 
on  matters  not  concluded  by  the  original  decree.     McMicken  v.  Perin,  §§  2719,  2720. 

§  2710.  After  a  decision  in  the  supreme  court,  making  an  allowance  to  a  I'eceiver  for  his 
services  in  a  certain  suit,  he  made  application  to  the  state  court  and  had  the  suit  reinstated, 
and  obtained  an  allowance  of  a  gross  sum,  exceeding  the  amount  allowed  by  the  supreme 
court.  He  then  applied  to  the  circuit  court  to  have  the  allowance  paid  out  of  a  fund  in  that 
<x>urt,  which  was  refused,  and  he  appealed.  Held,  that  the  appeal  was  proper^  as  the  matter 
was  subsequent  to  the  mandate ;  also,  that  the  order  of  the  circuit  court  should  be  affirmed, 
as  the  receiver's  compensation  had  been  fixed  by  the  supreme  court.  Hinckley  v.  Morton, 
g§  2721,  2722. 

§  27  ]  1.  A  motion  to  affirm  may  be  united  with  a  motion  to  dismiss  made  on  the  groimd 
that  the  appeal  is  taken  from  a  decree  entered  on  the  mandate  on  a  previous  appeal.    Ibid, 

§  2712.  An  order  allowing  the  taxation  of  costs,  and  their  insertion  in  the  original  judg- 
ment, will  not  support  a  second  writ  of  error,  this  being  the  only  question  arising  subsequent 
«o  the  mandate.    Sizer  v.  Many,  §^  2728-2725. 

[Notes.—  See  §§  2726-2742.] 

1289 


g§  2713,  2714.  APPEALS  AND  WRITS  OF  EBROB.' 

SUPERVISORS  V.  Baa^NICOTT* 
•     (4  Otto,  498,  499.    1876.) 

Appeal  from  TJ.  S.  Circuit  Court,  Southern  District  of  Illinois. 

§  2713.  Whatever  has  been  decided  on  one  appeal  cannot  he  re-examined  on  a 
second,  {a) 

Opinion  by  Waite,  C.  J. 

"Wiien  this  case  was  here  on  a  former  appeal  we  decided  that  the  mortgage 
in  controversy  was  valid  in  favor  of  honafide  holders  of  the  bonds  it  was  given 
to  secure,  and  that  the  complainants  were  entitled  to  a  decree  for  the  amount 
of  the  bonds  held  by  them.  Kennicott  v.  Supervisors,  16  Wall.,  468,  471. 
These  questions  are,  therefore,  no  longer  open ;  for  it  is  settled  in  this  court, 
that  whatever  has  been  decided  here  upon  one  appeal  cannot  be  re-examined 
in  a  subsequent  appeal  of  the  same  suit.  Such  subsequent  appeal  brings  up 
for  consideration  only  the  proceedings  of  the  circuit  court  after  the  mandate 
of  this  court.  Himely  v.  Rose,  5  Cranch,  314;  Martin  v.  Hunter's  Lessee,  1 
Wheat.,  355;  Browder  v.  McArthur,  12  id.,  53;  Sibbald  v.  United  States,  12 
Pet.,  492;  Corning  v.  Troy  Iron  and  Nail  Co.,  15  How.,  466;  Sizer  v.  Many,  16 
id.,  103 ;  Roberts  v.  Cooper,  20  id.,  481 ;  Tyler  v.  Maguire,  17  Wall.,  283. 

§  2714.  Technically^  there  can  be  no  new  trial  in  a  suit  in  equity  remanded 
to  the  lower  court. 

It  is  true  that,  after  reversing  the  decree  of  the  circuit  court  upon  the  former 
appeal,  it  was  further  ordered  that  the  cause  be  remanded  "  with  directions  to 
award  a  new  trial;"  but  the  mandate  as  sent  down  *' commanded  that  such 
execution  and  further  proceedings  be  had  in  conformity  to  the  opinion  and  de- 
cree of  this  court,  as  according  to  right,  etc.,  ought  to  be  had."  Technically, 
there  can  be  no  "  new  trial "  in  a  suit  in  equity ;  and  as  our  mandates  are  to 
be  interpreted  according  to  the  subject-matter  of  the  proceeding  here,  and,  if  pos^ 
sible,  so  as  not  to  cause  injustice  (Story  v.  Livingston,  13  Pet.,  359),  it  is  proper 
to  inquire  what  must  have  been  intended  by  the  use  of  that  term  in  the  decree, 
since  it  cannot  have  its  ordinary  meaning.  For  that  purpose,  we  held,  in  West 
V,  Brashear,  14  Pet.,  51,  that  resort  might  be  had  to  the  opinion  delivered  at 
the  time  of  the  decree.  Availin^:  ourselves  of  this  rule,  it  is  easv  to  see 
that  there  could  have  been  no  intention  to  open  the  case  for  further  hearing 
upon  the  issues  presented  and  decided  here.  There  is  not  an  expression  of  any 
kind  in  the  opinion  indicating  any  such  determination.  On  the  contrary,  it  is 
distinctly  declared  that  the  mortgage  was  valid  and  that  the  complainants  were 
entitled  to  their  judgment.  Under  these  circumstances,  it  is  apparent  that  the 
words  ''new  trial "  were  used  to  convey  the  idea  of  such  further  action  as  should 
be  found  necessary  to  carry  into  effect  what  had  been  already  decided.  No 
error  has  been' assigned  upon  the  proceedings  in  the  circuit  court  under  the 
mandate  construed  in  this  way,  and  the  decree  of  the  circuit  court  is,  there- 
fore, affirmed. 

WASHINGTON  BRIDGE  CO.  v.  STEWART. 
(3  Howard,  413-426.     1844.) 

Appeal  from  the  Circuit  Court  of  the  District  of  Columbia. 
Opinion  by  Mr.  Justice  Wayne. 

Statement  of  Facts. —  This  cause  is  now  before  m  upon  an  appeal  from  a 
decree  of  the  circuit  court,  made  by  it  upon  an  auditor's  report,  in  conformity 

(a)  A  second  writ  of  error  or  api)eal  brings  up  for  revision  nothing:  but  the  proceedings  subsequent  to  the  man- 
date. Roberts  v.  Cooper,*  20  How.,  467;  Corning  v.  Troy  Iron  and  Nail  Factory,  15  How.,  451.  And  a  rehearing  of 
matters  decided  on  the  original  appeal  will  be  refused.    Browder  v.  McArthur,*  7  Wheat.,  53. 
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with  the  mandate  issued  by  this  court,  when  the  cause  was  before  it  upon  a 
former  occasion.  The  appellants  did  not  except  to  the  auditor's  report  in  the 
court  below.  When  the  cause  was  tried  upon  the  first  appeal  the  decree  of  the 
circuit  court  was  affirmed  by  a  divided  court.  We  are  now  asked  by  the  coun- 
sel for  the  appellants  to  permit  him  to  re-examine  the  decree  of  the  circuit 
court,  upon  its  merits,  affirmed  as  it  was  by  the  supreme  court,  upon  the  ground 
that  the  affirmance  was  made  when  this  court  had  not  jurisdiction  of  the  case; 
the  first  appeal  having  bean  taken  upon  what  has  since  been  discovered  to  have 
Keen  an  interlocutorv  and  not  a  final  decree. 

§  2715.  On  a  second  appeal  the  supreme  court  will  not  examine  matters  de- 
cided on  the  first  appeal^  altlioiigh  it  had  no  jurisdiction  on  the  first  appeal. 

The  supreme  court  certainly  has  only  appellate  jurisdiction  where  the  judg- 
ment or  decree  of  the  inferior  court  is  final.  But  it  does  not  follow,  when  it 
renders  a  decree  upon  an  interlocutory  and  not  a  final  decree,  that  it  can,  or 
ought,  on  an  appeal  from  a  decree  in  the  same  cause,  which  is  final,  examine 
into  its  jurisdiction  upon  the  former  occasion.  The  cause  is  not  brought  here 
in  such  a  case  for  any  such  purpose.  It  was  an  exception  of  which  advantage 
might  have  been  taken  by  motion  on  the  first  appeal.  The  appeal  would  then 
have  been  dismissed  for  the  want  of  jurisdiction,  aud  the  cause  would  have  been 
sent  back  to  the  circuit  court  for  further  proceedings.  But  the  exception  not 
having  been  then  made  of  the  alleged  want  of  jurisdiction,  the  cause  was  argued 
upon  its  merits,  and  the  decree  appealed  from  was  affirmed  by  this  court.  Its 
having  been  affirmed  by  a  divided  court  can  make  no  difference  as  to  the  con- 
clusiveness of  the  affirmance  upon  the  rights  of  the  parties.  It  is  settled  that, 
when  this  court  is  equally  divided  upon  a  writ  of  error  or  appeal,  the  judgment 
of  the  court  below  stands  affirmed.  Etting  -y.  Bank  of  the  United  States,  11 
Wheat.,  69 ;  the  case  of  The  Antelope,  10  Wheat.,  ^^.  Having  passed  upon 
the  merits  of  the  decree,  this  court  has  now  nothing*before  it  but  the  proceed- 
ings subsequent  to  its  mandate.  So  this  court  said  in  Himely  and  Rose,  and  in 
the  case  of  The  Santa  Maria,  5  Cranch,  314:;  10  Wheat.,  431.  Its  decree  be- 
came a  matter  of  record  in  the  highest  court  in  which  the  cause  could  be  finally 
tried.  To  permit  afterwards,  upon  an  appeal  from  proceedings  upon  its  man- 
date, a  suggestion  of  the  want  of  jurisdiction  iu  this  court,  upon  the  first  ap- 
peal, as  a  sufficient  cause  for  re-examining  the  judgment  then  given,  would 
certainly  be  a  novelty  in  the  practice  of  a  court  of  equity.  The  want  of  juris- 
diction is  a  matter  of  abatement,  and  that  is  not  capable  of  being  shown  for 
error  to  indorse  a  decree  tipon  a  bill  of  review.  Shall  the  appellant  be  allowed 
to  do  more  now  than  would  be  permitted  on  a  bill  of  review  if  this  court  had 
the  power  to  grant  him  such  a  remedy?  If  he  was,' we  should  then  have  a 
mode  for  the  review  of  the  decrees  of  this  court,  which  have  become  matters 
of  record,  which  could  not  be  allowed  as  an  assignment  of  error  for  a  bill  of 
review  in  any  of  those  courts  of  the  United  States  in  which  that  proceeding  is 
the  ordinary  and  appropriate  remedy. 

The  application  has  been  treated  in  this  way  to  show  how  much  at  variance 
it  is  with  the  established  practice  of  courts  of  equity.  It  might,  however, 
have  been  dismissed  upon  the  authority  of  a  case  in  this  court,  directly  in  point 
(Skillern's  Executors  v.  May's  Executors,  6  Cr.,  267),  and  upon  the  footing  that 
there  is  no  mode  pointed  out  by  law  in  which  an  erroneous  judgment  by  this 
court  can  be  reviewed  in  this  or  any  other  court.  In  Skillern's  case  the  ques- 
tion certified  by  the  court  below  to  this  court  for  its  decision  was  whether  the 
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cause  could  be  dismissed  from  the  circuit  court,  for  want  of  jurisdiction,  after 
the  cause  had  been  removed  to  the  supreme  court,  and  tliis  court  had  acted  upon 
and  remanded  the  cause  to  the  circuit  court  for  further  proceedings.  This  court 
said :  ^<  It  appearing  that  the  merits  of  the  cause  had  been  finally  decided  in 
this  court,  and  that  its  mandate  required  only  the  execution  of  its  decree,  it  is 
the  opinion  of  this  court  that  the  circuit  court  is  bound  to  carry  that  decree  into 
•execution,  although  the  jurisdiction  of  that  court  is  not  alleged  in  the  plead- 
ings." The  jurisdiction  of  this  court  in  that  case  was  as  defective  as  it  is  said 
to  have  been  in  this.  When  that  cause  was  before  this  court,  though  the  jadg^ 
ment  of  the  court  below  on  it  would  have  been  reversed,  upon  motion,  for 
the  want  of  jurisdiction  on  the  face  of  the  record,  the  defect  having  escaped 
the  notice  of  the  court  and  of  counsel,  and  the  court  having  acted  upon  its 
merits,  it  determined  that  its  decree  should  be  executed.  The  reason  for  its 
judgment  no  doubt  was  that  the  motion  to  dismiss  the  case  in  the  court  below 
for  the  want  of  jurisdiction,  after  it  had  been  before  the  supreme  court  by  writ 
of  error,  and  had  beea  tutted  upon,  would  have  been  equivalent,  had  it  been 
allowed,  to  a  decision  that  the  judgment  of  this  court  might  be  reviewed 
when  the  law  points  out  no  mode  in  which  that  can  be  done,  either  by  this  or 
any  other  court.  The  want  of  power  in  this  court  to  review  its  judgments  or 
decrees  has  been  so  frequently  determined  by  it  that  it  is  not  now  an  open 
question.  Such  is  the  result  of  what  the  court  said  in  Himely  and  Rose,  5  Cr., 
314.  The  court  says,  in  Martin  v.  Hunter's  Lessee,  1  Wheat.,  30i,  in  reply  to 
the  allegation  that  its  judgment  had  been  rendered  when  it  had  not  jurisdic- 
tion: "To  this  argument  several  answers  may  be  given.  In  the  first  place,  it 
is  not  admitted  that  upon  this  writ  of  error  the  former  record  is  before  us.  In 
the  next  place,  in  ordinary  cases,  a  second  writ  of  error  has  never  been  supposed 
to  draw  in  question  the  propriety  of  the  first  judgment,  and  it  is  difficult  to 
perceive  how  such  a  proceeding  could  be  sustained  on  principle.  A  final  judg- 
ment of  this  court  is  supposed  to  be  conclusive  upon  the  rights  it  decides,  and 
no  statute  has  provided  any  process  by  which  this  court  can  reverse  its  judg- 
ments. In  several  cases  formerly  adjudged  in  this  court,  the  same  point  was 
argued  and  expressly  overruled.  It  was  solemnly  held  that  a  final  judgment 
of  this  court  was  conclusive  upon  the  parties,  and  could  not  be  re-examined." 
In  Browder  v.  McArthur,  7  Wheat.,  58,  counsel  applied  for  a  rehearing;  the 
court  refused  it,  saying  a  subsequent  appeal  brought  up  only  the  proceedings 
subsequent  to  the  mandate,  and  did  not  authorize  an  inquiry  into  the  merits  of 
the  original  degree.  The  same  is  said  with  equal  positiveness  in  the  case  of 
The  Santa  Maria,  10  Wheat.,  442.  To  these  cases  we  add  an  extract  from  the 
opinion  of  the  court  given  by  the  late  Mr.  Justice  Baldwin,  in  JEx  parte  Sib- 
bald,  12  Pet.,  492.  That  case  called  for  the  most  careful  consideration  of  the 
court.  "Before  we  proceed  to  consider  the  matter  presented  by  these  petitions, 
we  think  it  proper  to  state  our  settled  opinion  of  the  course  which  is  prescribed 
by  the  law  for  this  court  to  take,  after  its  final  action  upon  a  case,  brought 
within  its  appellate  jurisdiction,  as  well  as  that  which  the  court,  whose  final 
decree  or  judgment  has  been  thus  verified,  ought  to  take.  Appellate  power  is 
exercised  over  the  proceedings  of  inferior  courts,  not  on  those  of  the  appellate 
court.  The  supreme  court  has  no  power  to  review  its  decisions,  whether  in  a 
case  at  law  or  in  equity.  A  final  decree  in  chancery  is  as  conclusive  as  a  judg- 
ment at  law.  1  Wheat.,  355;  6  Wheat.,  113,  116.  Both  are  conclusive  of  the 
rights  of  the  parties  thereby  adjudicated." 
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These  cases  are  decisive  of  the  motion  made  in  this^case;  and  as  the  decree 
now  appealed  from  carries  into  execution  the  mandate  issued  by  this  court 
upon  the  first  appeal,  we  direct  it  to  be  affirmed. 

PERKINS  V.  FOURNIQUET. 
(14  Howard,  828-833.     1853.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. — It  appears,  in  this  case,  that  on  the  22d  of  May,  1849, 
the  circuit  court  for  the  southern  district  of  Mississippi  passed  a  decree  in 
favor  of  the  appellees  against  the  appellant,  directing  him  to  pay  the  sum  of 
$16,496.61,  within  thirty  days  thereafter,  with  legal  interest  from  the  date  of 
the  said  decree,  or,  in  default  thereof,  the  appellees  to  have  execution  againsi^ 
the  appellant.  This  decree  was  affirmed  at  the  last  term  of  this  court,  with 
costs  and  damages,  at  the  rate  of  six  per  cent,  per  annum,  and  a  mandate  is- 
4uied  to  the  circuit  court  reciting  the  judgment  of  this  court,  and  directing  it  to 
be  carried  into  execution.  After  this  mandate  was  filed  in  the  circuit  court 
the  appellees  obtained  ««  execution  against  the  appellant,  by  which  the  marshal 
was  commanded  to  levy  the  amount  of  the -erigkial  judgment  in  the  rimnit 
court,  with  the  Mississippi  interest  of  eight  per  csnt.,  and  damages  at  the  rate 
of  six  per  cent,  in  addition,  making  together  fourteen  per  cent.,  from  the  date 
of  the  original  judgment,  until  paid.  The  appellant  insisted  that  under  the 
mandate  he  was  bound  to  pay  nothing  more  than  damages  at  the  rate  of  six 
per  cent,  on  the  original  decree  from  the  time  it  was  rendered.  And,  acting 
upon  this  construction  of  the  judgment  of  this  court,  and  supposing  himself 
chargeable  with  the  six  per  cent,  damages  until  the  decree  was  satisfied,  he 
paid  the  marshal,  on  the  12th  of  May,  1852,  the  amount  he  supposed  to  be 
due,  calculating  the  interest  up  to  that  time,  and,  by  some  error  in  the  reckon- 
ing he  paid  a  small  sum  over.  And  as  the  appellees  still  insisted  upon  levying  the 
whole  amount  for  which  they  had  obtained  process  of  execution,  he  moved 
the  circuit  court  to  refer  it  to  a  commissioner,  to  report  the  amount  due  under 
the  judgment  of  this  court,  and  how  much,  if  any,  he  had  overpaid  in  his  set- 
tlement with  the  marshal.  It  was  admitted  that  the  costs  were  all  paid.  The 
only  controversy  was  about  the  interest  and  damages,  as  above  stated.  The 
commissioner  reported  that,  according  to  the  basis  of  settlement  claimed  by 
the  appellant,  he  had  overpaid  the  amount  due  on  the  decree  $61.50,  but  that 
according  to  the  construction  of  the  mandate  insisted  on  by  the  appellees, 
there  was  still  due  to  them  a  balance  of  §3,831.02.  Upon  this  report  the  appel- 
lant moved  the  court  to  order  satisfaction  of  the  decree  to  be  entered  of  record ; 
or  to  quash  the  execution  then  in  the  hands  of  the  marshal  and  order  the  clerk 
of  the  court  to  issue  no  further ^^.  fa.  on  the  decree,  and  also  for  an  order  on 
the  marshal,  or  the  appellees,  as  might  be  proper,  to  refund  the  money  over- 
paid. But  the  court  overruled  the  motion;  ordering  at  the  same  time  that  no 
further  execution  should  issue  until  the  appellant  had  a  reasonable  time  to 
present  an  appeal  to  thi^  court.     And  this  appeal  was  accordingly  taken. 

§  2716.  Jfa  mandate  of  this  court  is  misconstrued  by  the  court  below  an  ap- 
peal lies  to  correct  the  error. 

An  objection  has  been  made  to  the  manner  in  which  this  case  has  been 
brought  before  the  court,  and  a  motion  made  to  dismiss,  upon  the  ground 
that  an  appeal  will  not  lie  from  this  decision  of  the  circuit  court.  This 
objection  to  the  form  of  proceeding  involves  nothing  more  than  a  ques- 
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tion  of  practice.  The  mandate  from  this  court  left  nothing  to  the  judgment 
and  discretion  of  the  circuit  court,  but  directed  it  to  carry  into  execution  the 
decree  of  this  court,  which  was  recited  in  the  mandate.  And  if  the  decree 
of  this  court  has  been  misunderstood,  or  misconstrued,  by  the  court  below,  to 
the  injury  of  either  party,  we  see  no  valid  objection  to  an  appeal  to  this  court 
in  order  to  have  the  error  corrected.  The  question  is  merely  as  to  the  form 
of  proceeding  which  this  court  should  adopt  to  enforce  the  execution  of  its 
own  mandate  in  the  court  below.  The  subject  might,  without  doubt,  be 
brought  before  us  upon  motion,  and  a  mandamus  issued  to  compel  its  execu- 
tion. But  an  appeal  from  the  decision  of  the  court  below  is  equally  convenient 
and  suitable;  and,  perhaps,  more  so  in  some  cases,  as  it  gives  the  adverse  party 
notice  that  the  question  will  be  brought  before  this  court,  and  aflfords  him  the 
opportunity  of  being  prepared  to  meet  it  at  an  early  day  of  the  term.  The  ap- 
peal certainly  would  not  stay  proceedings.  And  it  would  be  the  duty  of  the 
circuit  court,  notwithstanding  the  appeal,  to  proceed  to  execute  the  judgment 
of  this  court,  unless,  as  in  this  case,  he  entertained  doubts  of  its  construction 
and  meaning,  and  deemed  it,  therefore,  just  and  equitable  to  suspend  its  execu- 
tion until  the  decision  of  this  court  could  be  had  in  the  premises.  In  the  case 
before  us,  however,  there  was  substantially  an  equity  proceeding  and  final  de- 
cree after  the  mandate  was  filed.  It  is  true  they  were  summary,  and  necessa- 
rily so,  as  the  matters  in  dispute  under  the  execution  were  brought  before  the 
court  by  motion.  But  the  claims  of  the  respective  parties  were  referred  to  a 
commissioner  to  examine  and  report;  he  made  his  report  and  the  court  de- 
cided upon  it.  This  decision,  although  briefly  stated,  was,  in  substance,  a  final  . 
decree  upon  the  matters  in  controversy.  It  might,  therefore,  under  the  act  of 
congress,  be  regarded  as  such,  and  revised  accordingly  by  an  appeal  to  this 
court.  Plenary  and  formal  proceedings  are  not  necessary,  and  never  required, 
when  the  dispute  is  confined  to  matters  arising  under  process  of  execution. 
They  are  more  conveniently  and  as  fully  brought  before  the  court  by  a  sum- 
mary proceeding  on  motion.  The  questions  in  controversy  in  the  circuit  court 
and  its  decision  upon  them  are,  therefore,  regularly  before  us. 

§  2717.  The  rule  of  law  as  to  interest  on  the  amount  of  judgments. 

The  difficulty  in  that  court  seems  to  have  arisen  from  supposing  that  the 
act  of  1842  (5  Stats,  at  Largo,  516)  applied  to  judgments  and  decrees  in 
this  court.  And  this,  we  presume,  occasioned  the  error  it  committed  in  the  con- 
struction and  execution  of  the  mandate  and  decree  in  question.  The  act  of  1842 
does  not  embrace  cases  in  equity,  nor  does  it  extend  to  either  judgments  or 
decrees  in  this  court.  It  is  confined,  in  plain  terms,  to  judgments  at  law  in 
the  circuit  and  district  courts.  It  places  the  judgments  of  these  courts  in 
respect  to  interest  upon  the  same  footing  with  the  judgments  of  the  state  courts. 
And  where,  by  the  law  of  the  state,  the  judgment  of  a  court  carries  a  certain 
interest  until  paid,  the  former  rule  and  the  same  rate  of  interest  is  to  be  al- 
lowed in  the  circuit  and  district  courts  of  the  United  States.  And  the  marshal 
is  directed  to  levy  it  on  process  of  execution  wherever  it  can  be  so  levied  on  a 
judgment  in  the  state  court.  In  such  cases  the  judgjnent  bears  interest  by 
force  of  the  law,  although,  upon  the  face  of  it  it  may  not  purport  to  carry  in- 
terest. Upon  common  law  principles  a  judgment  does  not  carry  interest.  It 
is  true  that  damages  may  be  recovered  for  the  detention  of  the  debt,  in  an  ac- 
tion on  the  judgment.  But  previous  to  the  act  of  1842  neither  interest  nor 
damagas  for  the  detention  of  the  debt  could  have  been  levied  under  process  of 
execution  upon  the  judgment  of  a  circuit  or  district  court  of  the  United  States* 
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Bat  the  act  of  1842  does  not  speak  of  interest  or  damages  upon  the  judgments 
of  this  court,  nor  does  it  repeal  the  twenty-third  section  of  the  act  of  1789  (I 
Stats,  at  Large,  85).  This  section  provides  that  when  a  judgment  or  decree  is 
affirmed  here,  this  court  is  directed  to  adjudge  or  decree  to  the  respondent  in 
error  just  damages  for  his  delay,  and  single  or  double  costs  at  their  discretion. 
Under  this  law  there  is  no  distinction  made  between  cases  in  equity  and  at  hiw. 
In  either  of  them  the  damages  to  be  allowed,  in  addition  to  the  amount  found 
to  be  due  by  the  judgment  or  decree  of  the  court  below,  is  confided  to  the  ju- 
dicial discretion  of  this  court.  And  the  seventeenth,  eighteenth  and  twentieth 
rules  were  adopted  in  pursuance  of  this  power.  These  rules  have  been  in  force 
and  acted  on  by  the  court  since  1807,  when  the  twentieth  rule  was  adopted, 
until  the  new  rule  upon  this  subject  was  made  at  the  close  of  the  last  term. 
And  the  change  then  made  was  not  occasioned  by  any  supposed  repugnancy 
between  them  and  the  act  of  1842;  but  because  the  court  deemed  it  just  to 
place  the  judgments  in  this  court  upon  the  same  footing  with  the  judgments  in 
the  circuit  and  district  courts;  and  that  suitors  in  the  courts  of  the  United 
States  should  stand  on  the  same  ground  with  suitors  in  the  state  courts  in  its 
appellate  as  well  as  in  its  inferior  tribunals.  In  adopting  the  new  rule  this  court 
exercised  the  same  power  which  it  had  exercised  in  adopting  the  former  rules, 
that  is,  the  discretionary  power  conferred  by  the  act  of  1789,  as  hereinbefore 
mentioned.  The  seventeenth  rule  provides  that  when  a  case  appears  to  be 
brought  merely  for  delay  damages  shall  be  awarded  at  the  rate  of  ten  per  cent, 
on  the  amount  of  the  judgment;  and  by  the  eighteenth  rule  the  damages  are 
to  be  at  the  rate  of  six  per  cent,  when  it  appears  that  there  is  a  real  controversy. 
These  two  rules  were  passed  in  1803.  And  as  some  difficulty  arose  as  to  the 
time  for  which  these  damages  were  to  be  computed,  the  twenty-third  rule  was 
afterwards  (1807)  adopted,  and  provides  that  the  damages  allowed  by  the  two 
former  rules  shall  be  calculated  to  the  day  of  the  affirmance  of  the  judgment 
in  this  court. 

The  question  as  to  the  operation  of  the  act  of  1842  upon  the  eighteenth  and 
twentieth  rules  was  brought  to  the  consideration  of  the  court  at  the  last  term, 
in  the  case  of  Mitchell  v.  Harmony,  13  How.,  115.  The  judgment  brought  up 
by  the  writ  of  error  was  rendered  in  the  circuit  court  of  New  York,  and  was 
affirmed  in  this  court.  The  sum  recovered  was  large,  and  the  interest,  even  for 
a  short  time,  was,  therefore,  important.  And  the  counsel  for  Harmony,  the  de- 
fendant in  error,  moved  the  court  to  allow  him  the  New  York  interest  of  seven 
per  cent,  upon  the  amount  of  the  judgment,  and  that  the  interest  should  run 
until  the  judgment  was  paid.  But  as  the  rules  above  mentioned  were  still  in 
force,  the  court  held  that  he  was  entitled  only  to  six  per  cent.,  to  be  calculated  from 
the  date  of  the  judgment  in  the  circuit  court  to  the  day  of  affirmance  here. 
The  case  now  before  us  was  decided  in  the  early  part  of  the  last  term,  before 
the  case  of  Mitchell  v.  Harmony,  and  consequently  falls  within  the  operation 
of  the  same  rules,  and  damages  upon  the  affirmance  of  the  decree  must  be  cal- 
culated in  like  manner.  Indeed,  in  the  New  York  case,  the  claim  for  interest 
stood  on  stronger  ground  than  in  the  present  one,  for  that  was  an  action  at 
law.  The  act  of  1842,  tkerefore,  applied  to  the  judgment  in  the  circuit  court, 
and  it  would  have  carried  the  state  interest  until  paid,  if  it  had  not  been  brfiught 
here  by  writ  of  error.  But  this  is  a  decree  in  equity,  and  not  embraced  in  the 
act  of  1842,  and,  according  to  the  settled  chancery  practice,  no  interest  or  dam- 
ages could  have  been  levied  under  process  of  execution,  upon  the  amount  as- 
certained to  be  due,  and  decreed  to  be  paid,  if  there  had  been  no  appeal.    2  Ves., 
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167, 168,  n.  1,  Suran.  ed. ;  2  Dan.  Chan.  Plead,  and  Prao.,  1442, 1437, 1438.  Nor 
could  any  damages  or  interest  have  been  given  on  its  affirmance  here,  but  for 
the  discretionary  power  vested  in  this  court  by  the  act  of  1789.  That  discre- 
tion, as  we  have  already  said,  extends  to  decrees  in  equity  as  well  as  judg- 
ments at  law.  And  the  rules  have  always  been  applied  to  both  unless  otherwise 
specially  ordered. 

It  follows,  from  what  we  have  said,  that  the  appellees,  upon  the  affirmance 
of  the  decree,  were  entitled  to  damages  at  the  rate  of  six  per  cent.,  to  be  cal- 
culated from  the  date  of  the  decree  to  the  date  of  the  affirmance;  and  to  no 
further  interest  or  damages.  The  decree  was  passed  by  the  circuit  court,  on 
the  22d  day  of  May,  1849,  for  $16,496.61,  and  was  affirmed  in  this  court  on  the 
24th  of  December,  1851.  The  interest  from  the  date  of  the  decree  to  the  time 
of  affirmance  in  this  court  is  $2,562.37,  making  together  the  aggregate  sum  of 
$19,058.98.  This  amount,  together  with  the  costs,  is  all  that  the  appellees  were 
entitled  to  recover  under  the  judgment  and  mandate  of  this  court.  It  appears^ 
however,  that  the  marshal  has  received,  under  the  process  of  execution^ 
$19,500,  in  addition  to  the  costs,  and  paid  it  over  to  the  solicitor  of  the  appel- 
lees. They  have,  therefore,  received  $441.02  more  than  they  were  entitled,  and 
that  sum  must  be  refunded  to  the  appellant.  It  is  proper  to  say  that  the  mandate 
in  question  was  in  the  usual  form,  and  the  same  with  the  mandate  in  Mitchells. 
Harmony,  and  indeed  the  same  that  has  been  used  since  the  adoption  of  the 
rules  above  mentioned^  And  it  never  has  been  supposed  by  this  court  to  sanc- 
tion the  collection  of  state  interest  on  the  judgment;  and  still  less,  the  unprece- 
dented interest  and  damages  claimed  in  this  case,  amounting  together  to 
fourteen  per  cent. 

The  decree  of  the  circuit  court,  overruling  the  motion  of  the  appellant,  must, 
therefore,  be  reversed,  and  a  mandate  issued  directing  the  court  below  to  enter 
the  decree  satisfied,  and  also  to  order  and  direct  the  appellees  to  repay  to  the 
appellant  the  sum  of  $441.02,  with  the  sta,te  interest  thereon  of  eight  per  cent, 
from  the  time  it  was  received  by  their  solicitor  from  the  marshal. 

DAVIS  V.  PACKARD 
(8  Peters,  312-325.     1834.) 

Opinion  by  Marshall,  C.  J. 

Statement  op  Facts. —  This  is  a  writ  of  error  to  a  judgment  rendered  by  the 
court  for  the  correction  of  errors  of  the  state  of  New  York. 

The  defendants  in  error  had  obtained  a  judgment  against  Charles  A.  Davis 
in  the  supreme  court  of  New  York,  which  was  removed  by  writ  of  error  into 
the  court  for  correction  of  errors.  In  that  court  the  said  Davis  assigned  for 
error  that  he  was,  when  the  suit  was  instituted,  and  has  ever  since  continued 
to  be,  consul-general  of  his  majesty  the  king  of  Saxony,  in  the  United  States, 
and  ought,  according  to  the  constitution  and  law^s  of  the  United  States,  to  have 
been  impleaded  in  the  said  supreme  court  of  the  United  States,  or  in  some  dis- 
trict court  of  the  said  United  States,  and  that  the  said  supreme  court  had  not 
jurisdiction,  and  ought  not  to  have  taken  to  itself  the  cognizance  of  the  said  cause. 
The  defendants  in  error  replied  that  there  was  no  error,  and  the  court  for  the 
correction  of  errors  affirmed  the  judgment  of  the  supreme  court.  This  last 
judgment  was  brought  before  this  court  in  conformity  with  the  twenty-fifth 
section  of  the  judicial  act  (1  Stats,  at  Large,  85),  and  this  court  being  of  opinion 
"  that  the  said  Charles  A.  Davis  being  consul-general  of  the  king  of  Saxony, 
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exempted  him  from  being  sued  in  the  state  court,  and  that,  by  reason  thereof, 
the  judgment  rendered  by  the  court  for  the  correction  of  errors  was  erroneous, 
therefore  it  was  considered,  ordered  and  adjudged  that  the  judgment  of  the 
said  court  for  the  correction  of  errors  should  be,  and  the  same  is  reversed,  and 
that  this  cause  be  remanded  to  the  said  court  for  correction  of  errors,  with 
directions  to  conform  its  judgment  to  this  opinion." 

The  mandate  issued  in  pursuance  of  this  judgment  having  been  received  by 
the  court  for  the  correction  of  errors,  that  court  declared  and  adjudged  "  that 
a  consul-general  of  the  king  of  Saxony  is,  by  the  constitution  and  law  of  the 
United  States,  exempt  from  being  sued  in  a  state  court,"  and  did  further  ad- 
judge and  declare  "  that  the  supreme  court  of  the  state  of  Kew  York  is  a  court 
of  general  common  law  jurisdiction,  and  that,  by  the  laws  of  this  state,  this 
court  (the  court  of  errors)  has  no  jurisdiction,  power  or  authority  to  reverse  a 
decision  of  the  said  supreme. court  for  any  error  in  fact,  or  any  other  error  than 
such  as  appears  upon  the  face  of  the  record  and  proceedings  of  the  said  supreme 
court,  and  that  no  other  errors  can  be  assigned  or  regarded  as  a  ground  of  re- 
versal of  a  judgment  of  the  said  supreme  court,  than  such  as  appear  upon  the 
record  and  proceedings  of  the  said  supreme  court,  and  which  relate  to  questions 
which  have  actually  been  brought  before  the  justices  of  that  court  for  their  de- 
cision thereon,  by  a  plea  to  the  jurisdiction  of  the  court,  or  otherwise,  and  that 
this  court  was  not  authorized  to  notice  the  allegations  of  the  said  Charles  A. 
Davis,  assigned  for  error  in  this  court,  that  he  was  consul-general  of  the  king 
of  Saxony,  or  to  try  the  truth  of  the  said  allegation,  or  to  regard  the  said  alle- 
gation as  true;  and  that,  by  the  laws  of  this  state,  the  replication  of  the  de- 
fendant to  an  assignment*  of  errors  that  there  is  no  error  in  the  record  and 
proceedings  aforesaid,  or  in  the  giving  of  the  judgment  of  the  supreme  court, 
was  not  an  admission  of  any  matter  assigned  as  error  in  fact,  or  which  was  not 
properly  assignable  for  error  in  this  court;  and  that,  if  there  was  no  error  upon 
the  face  of  the  record  and  the  proceedings  in  the  supreme  court,  the  defendant 
in  error  was  entitled  to  a  judgment  of  affirmance,  according  to  the  laws  of  this 
state,  any  matter  assigned  for  error  in  fact  to  the  contrary  notwithstanding. 
And  it  is  further  declared  and  adjudged  that  by  the  laws  of  this  state,  if  there 
be  any  error  in  a  judgment  of  the  said  supreme  court,  or  in  the  proceeding, 
ifrhich  is  properly  assignable  for  error  in  fact,  the  party  aggrieved  by  such 
error  may  sue  out  a  writ  of  error  coram  vdbis^  returnable  to  the  said  supreme 
court,  upon  which  the  plaintiff  in  error  may  assign  errors  in  fact.     And  if  such 
errors  in  fact  are  admitted,  or  are  found  to  be  true  by  the  verdict  of  a  jury 
upon  an  issue  joined  thereon,  the  said  supreme  court  may  revoke  their  said 
judgment;  and  that  for  any  error  in  the  judgment  of  the  said  supreme  court, 
upon  the  said  writ  of  error  coram  vobis,  this  court  has  jurisdiction  and  author- 
ity, upon  a  writ  of  error  to  the  said  supreme  court,  to  review  the  said  last-men- 
tioned judgment,  and  to  give  such  judgment  in  the  premises  as  the  said  supreme 
court  ought  to  have  given.     It  is  therefore  the  opinion  of  this  court  that, 
although  the  said  Charles  A.  Davis,  the  plaintiif  in  error  in  this  cause,  might 
have  been  the  consul-general  of  the  king  of  Saxony,  and  as  such  was  not  liable 
to  be  sued  in  the  state  court,  yet,  inasmuch  as  the  fact  that  he  was  such  consul 
nowhere  appeared  in  the  record  of  the  judgment  of  the  said  supreme  court,  the 
defendant  in  error  is  entitled  to  the  judgment  of  this  court,  affirming  the  judg- 
ment of  the  said  supreme  court.     But  the  defendant  in  error  having,  upon  the 
filing  of  the  said  mandate  of  the  said  supreme  court  of  the  United  States,  ap- 
plied to  this  court  to  dismiss  the  writ  of  error  to  the  said  supreme  court  of  this 
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state,  it  is  therefore  ordered  and  adjudged  that  the  last-mentioned  writ  of  error 
be  quashed;  and  it  is  farther  ordered  and  adjudged  that  the  defendants  in 
error  recover  against  the  plaintiff  in  error  their  costs,  etc." 

This  judgment,  also,  has  been  brought  before  this  court  by  writ  of  error,  and 
it  has  been  argued  that  the  mandate  on  the  former  judgment  has  been  disre- 
garded, and  that,  consequently,  this  second  judgment  ought  to  be  reversed- 
The  court  has  felt  great  diflSculty  on  this  question.  The  importance  of 
preserving  uniformity  in  the  construction  of  the  constitution,  laws  and  treaties 
of  the  United  States  must  be  felt  by  all ;  and  the  impracticability  of  maintain- 
ing this  uniformity,  unless  the  power  of  supervising  all  judgments  in  which  the 
constitution,  laws  or  treaties  of  the  United  States  may  be  drawn  into  question 
be  vested  in  some  single  tribunal,  is  too  apparent  for  controversy.  The  people 
of  the  United  States  have  vested  that  power  in  this  tribunal,  and  its  highest 
duty  is  to  exercise  it  with  fidelity.  The  point  of  diflSculty  in  this  case  is  to  de- 
cide whether  the  legitimate  exercise  of  this  power  has  been  obstructed  by  the 
judgment  of  the  court  of  errors  of  New  York,  now  under  consideration. 

§  2718,  Where  a  mandate  is  sent  to  the  highest  cou7*t  of  a  state^  directing  it 
to  conform  its  judgment  to  the  opinion  of  the  supreme  courts  it  may  dismiss  tits 
case. 

It  is  not  to  be  admitted  that  the  court  whose  judgment  has  been  reversed  or 
affirmed  can  rejudge  that  reversal  or  affirmance;  but  it  must  be  conceded  that 
the  court  of  dernier  ressort  in  every  state  decides  upon  its  own  jurisdiction,  and 
upon  the  jurisdiction  of  all  the  inferior  courts  to  which  its  appellate  power  ex- 
tends. Assuming  these  propositions  as  judicial  axioms,  we  will  inquire  whether 
the  judgment  of  the  court  of  errors  for  the  state  of  New  York  is  in  violation  of 
the  mandate  of  this  court.  The  original  judgment  of  the  court  of  errors,  which 
was  brought  before  this  court,  was  reversed  in  terms.  This  reversal  was  not 
to  depend  upon  any  act  to  be  performed,  or  opinion  to  be  given,  by  the  court 
of  errors,  but  stood  absolute  by  the  judgment  of  this  court.  So  is  the  law,  and 
so  was  the  judgment  rendered  by  this  court.  Its  language,  after  expressing 
the  opinion  that  Charles  A.  Davis'  being  consul-general  of  the  king  of  Saxony 
exempted  him  from  being  sued  in  a  state  court,  is,  "  therefore,  it  is  considered, 
ordered  and  adjudged  by  this  court  that  the  judgment  of  the  said  court  for  the 
correction  of  errors  be  and  the  same  is  hereby  reversed."  On  filing  the  man- 
date there,  the  said  judgment  stood  reversed.  Neither  the  judgment  nor  man- 
date of  this  court  prescribed,  in  terms,  the  judgment  which  should  be  rendered 
by  the  court  of  errors  of  New  York.  This  court  proceeded  to  order  that  the 
cause  be  remanded  to  the  said  court  for  the  correction  of  errors,  with  directions 
to  conform  its  judgment  to  the  opinion  of  this  court.  The  opinion  expressed 
therein  was  that  Charles  A.  Davis'  being  consul-general  of  the  king  of  Saxony 
exempted  him  from  being  sued  in  the  state  court.  The  judgment  rendered  in 
the  court  of  errors  being  thus  reversed  because  of  this  exemption,  it  was  for 
the  court  of  errors  to  inquire  and  decide  in  what  manner  it  §hould  conform  its 
judgment  to  this  opinion.  Had  that  court  re-entered  its  former  judgment,  the 
direct  opposition  of  this  proceeding  to  the  mandate  would  have  been  apparent. 
But  this  was  not  done. 

The  court  of  errors  admitted  the  exemption  of  Charles  A.  Davis  from  being 

sued  in  the  courts  of  a  state;  but  added  that  the  fact  did  not  appear  in  the 

record  of  the  proceedings  of  the  supreme  court  of  New  York,  and  that  its  own 

power  did  not  extend  to  the  reversal  of  any  judgment  of  that  court,  for  an 

error  of  fact  not  apparent*  on  the  face  of  the  record,  though  it  shall  be  as- 
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signed  as  error  in  thfe  conrt  for  the  correction  of  errora.  Thfe  could  only  be 
effected,  regularly,  by  suing  out  a  writ  of  error  earam  vokis,  in  the  supreme 
court  of  the  state,  whose  judgment  on  that  writ  might  be  revised  in  the  court 
for  the  correction  of  errors.  The  court  also  added  its  opinion  that  the  defend- 
ant in  error  was  entitled  to  its  judgment  affirming  that  of  the  supreme  court, 
but  did  not;  give  the  judgment  of  affirmance.  Fpon  filing  the  mandate  the 
counsel  for  the  defendant  in  error  moved  the  court  to  dismiss  the  writ  of  error 
to  the  supreme  court  of  the  state,  and  the  court  ordered  it  to  be  quashed.  The 
judgment  of  the  court  of  errors  then  affirming  the  judgment  of  the  supreme 
court  of  the  state  stands  reversed,  and  the  writ  of  error  to  thatjudgment  is 
quashed,  leaving  the  defendant  in  the  original  action  at  full  liberty  to  sue  out 
apd  prosecute  his  writ  of  error  coram  vobiay  for  its  reyersal  in  the  supreme 
cox^rt  of  New  York.  If  the  jurisdiction  of  the  court  for  the  correction  of  erroie 
<ioes  not,  according  to  the  laws  by  which  the  judicial  system  of  New  York  is 
organized,  enable  that  court  to  notice  errors  in  fact  in  the  proceedings  of  the 
supreme  court  not  apparent  on  the  face  of  the  record,  it  is  difficult  to  peroeivei 
how  that  couil;  could  conform  its  judgment  to  that  of  this  court  otherwise  than 
by  quashing  its  writ  of  error  to  the  supreme  court.  Had  that  been  its  original 
judgment,  it  is  not  believed  that  this  court  would  have  reversed  it;  and  we  do 
not  think  that,  aa  now  rendered,  it  can  be  held  to  be  erroneous. 
The  judgment  is  affirmed,  with  costs. 

HcMICKilB^  1^.  PERIN« 

(20  Howard,  133-185.    1857.) 

Opinion  by  Mr.  Jushcb  MoLban. 

Statsmemt  09  Facts. —  This  is  an  appeal  from  the  circuit  court  for  the  eastern 
district  of  Louisiana. 

The  defendant  Perin,  in  the  year  1848^  being  desirous  of  purchasing  the  in- 
terests the  Fletchers  bad  in  a  plantation,  with  the  improvements  thereon,  situ- 
ated in  the  parish  of  East  Baton  Bouge,  in  the  state  of  Louisiana,  applied  to 
Oharles  McMicken,  a  relation  of  his,  living  in  Cincinnati,  Ohio,  to  loan  him 
$5,000  for  the  purchase,  which  he  agreed  to  do;  and,  in  order  to  secure  Mc- 
Micken, it  was  agreed  that  he  should  take  the  title  in  his  own  name  in  trust, 
on  condition  that  Perin  should  pay  him  the  money  advanced.  And  it  appears 
that,  under  variousi  pretenses^  McMicken  sought  to  l^old  the  plantation  as  his 
property. 

A  bill  was  filed  by  Perin  for  a  specific  execution  of  the  contract,  by  a  con- 
veyance to  him  on  the  payment  of  the  $5,000  borrowed.  And  after  various 
proceedings  were  b?td  and  testimony  examined,  the  court  decreed  that  Perin, 
within  six  months,  shall  pay  McMicken  the  sum  of  $7,266.30,  with  interest 
thereon  at  t^ie  rate  of  eight  per  cent,  from  the  date  until  paid;  and,  on  the 
payment  thereof,  that  McMicken  shall  convey  to  Perin  the  undivided  three- 
fourths  part  of  the  plantation  aforesaid,  in  the  parish  of  East  Baton  Rouge. 
Subsequently,  the  time  for  the  payment  of  the  money  was  extended  three 
months.  But  this  order  was  afterwards  annulled,  and  an  appeal  to  the  su- 
preme court  from  the  decree  was  granted. 

And  afterwards,  at  the  January  term,  1857,  on  filing  the  mandate  of  the  su- 
preme court  of  the  United  States  affirming  the  decree  of  the  circuit  court,  and 
upon  showing  that  a  tender  had  been  made  of  the  sum  of  money  specified  in 
fiaid  decree,  and  the  interest  thereoq,  by  said  Perin  to  said  McMicken,  s^ccord- 
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ing  to  the  terms  of  the  decree,  to  wit,  the  sam  of  $8,755,  which  sam  has  beep 
deposited  ia  this  court  in  satisfaction  of  said  decree  by  Perin,  and  upon  filing; 
the  affidavit  of  Perin  that  McMicken  refuses  to  convey  the  premises  directed 
by  said  decree,  the  deed  being  herewith  filed,  it  is  therefore  ordered  that  said 
defendant,  Charles  McMicken,  do  show  cause,  on  Saturday,  the  17th  instant,  at 
10  o'clock,  A.  M.,  why  an  attachment  should  not  issue  to  enforce  compliance 
with  said  decree.  On  the  same  day  the  mandate  was  entered,  and  prior  to  its 
entry  it  was  proved,  by  the  affidavit  of  Perin,  that  a  tender  of  the  above  sum 
was  made  to  McMicken,  which  he  refused.  In  answer  to  the  rule  to  show 
cause  why  an  attachment  should  not  issue  against  him,  various  reasons  were  as- 
signed, all  of  which  were  overruled  by  the  court,  and  an  attachment  was  or- 
dered to  issue  to  compel  the  defendant  to  execute  a  conveyance,  as  directed  by 
the  decree;  and  further,  that  the  defendant  should  pay  the  costs  of  the  rulq. 
From  this  decision  the  defendant  prayed  an  appeal  to  the  supreme  court,  which 
was  allowed,  and  on  which  bond  was  given.  This  is  the  appeal  now  before  us, 
and  which  a  motion  is  made  to  dismiss. 

§  2719.  An  appeal  will  not  lie  from  an  order  enforcing  a  conveyance  pursur 
am,t  to  the  mandate  of  the  supreme  court 

By  the  appeal  from  the  former  decree,  the  time  within  which  the  money  was 
required  to  be  paid  was  necessarily  suspended.  But  that  decree  having  been 
affirmed  by  the  supreme  court,  and  remanded  to  the  circuit  court  to  be  carried 
into  effect,  nothing  further  was  required  to  be  done.  The  tender  and  deposit 
of  the  money  in  court  was  all  that  Perin  was  required  to  do  to  authorize  the 
court  to  attach  McMicken  for  a  contempt  in  refusing  to  make  the  conveyance. 
This  involved  no  new  question  or  decision,  but  was  the  ordinary  means  of  en- 
forcing the  original  decree.  In  no  sense  was  this  a  final  decree  on  which  an 
appeal  could  be  sustained.  It  is,  in  effect,  the  same  as  ordering  an  execution 
on  a  judgment  at  law,  which  had  been  affirmed  on  error,  and  remanded  for  exi- 
ecution  to  the  circuit  court.  It  has  been  held  that  an  order  of  sale  in  execu- 
tion of  an  original  decree  is  not  a  final  decree  on  which  an  appeal  will  lie» 
Keene  v.  Warren,  13  Pet.,  439. 

§  2720.  A  second  appeal  must  he  founded  on  maiters  not  concluded  hy  the 
original  decree,  {a) 

There  are  cases  in  which  a  second  appeal  may  be  taken,  but  it  must  be 
founded  on  a  procedure  subsequent  to  the  original  decree,  and  in  a  matter  not 
concluded  by  it.    This  appeal  is  dismissed  at  the  costs  of  appellant. 

HINCKLEY  V.  MORTON. 
(18  Otto,  764-766.    1880.) 

Appeal  from  IT.  S.  Circuit  Court,  Southern  District  of  Illinois. 
Opinion  by  Wafte,  C.  J.  • 

Statement  of  Facts. —  Our  jurisdiction  of  this  case  is  clear.  The  appeal  is- 
not  from  the  decree  entered  on  our  mandate  at  the  last  term  in  Hinckley  v. 
Eailroad  Company,  100  U.  S.,  153.  On  the  contrary, 'that  decree  has  been  sat- 
isfied by  an  actual  payment  of  the  amount  found  due.  The  case  does  not,^ 
therefore,  come  within  the  rule  laid  down  in  Stewart  v.  Salamon,  97  id.,  361, 
where  we  held  that  an  appeal  would  not  be  entertained  from  a  decree  rendered 

id)  The  case  of  Humphrey  v.  Baker,*  18  Otto,  736,  is  the  same  aa  the  above.  Humphrey  was  ordei'ed  to  appear 
and  show  cause  why  he  should  not  be  attached  for  contempt  in  refusing  to  execute  a  deed  pursuant  to  the  man- 
date of  the  supreme  court.  He  appeared,  was  adjudged  to  be  in  contempt,  and  was  committed,  and  appealed 
from  the  order  of  commitment    The  appeal  was  dismissed  with  costs. 
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by  the  court  below  in  accordance  with  our  mandate  on  a  previous  appeal.  The 
record  now  presented  shows  that  after  our  decision  at  the  last  term,  in  which, 
among  other  things,  Hinckley,  the'appellant,  was  allowed  $10,000  lor  his  serv- 
ices as  receiver  from  the  time  of  his  appointment  in  the  Kelly  suit,  he  went 
into  the  state  court  and  had  that  suit  reinstated.  He  then  applied  to  that 
court  to  fix  his  compensation  as  receiver.  That  was  done,  and  resulted  in  an 
allowance  to  him  of  something  more  than  $24,000.  As  soon  as  that  order  in 
his  favor  was  made  he  filed  an  intervening  petition  in  the  circuit  court,  asking 
that  the  amount  so  allowed  him  might  be  paid  out  of  the  fund  in  the  circuit 
court  belonging  to  the  Morton  suit.  This  was  refused,  and  from  the  order  to 
that  effect,  which  was  a  final  decree  on  the  intervening  petition,  this  appeal 
was  taken. 

§  2721.  Second  appeals  only  hring  up  mattera  svhaequent  to  the  mandate. 

Second  appeals  have  always  been  allowed  to  bring  up  proceedings  subsequent 
to  the  mandate  and  not  settled  by  the  terms  of  the  mandate  itself.  Supervi- 
visors  V.  Kennicott,  94  id.,  498;  Tyler  v,  Magwire,  17  Wall.,  253.  This  case 
comes  clearly  within  that  rule,  and  the  motion  to  dismiss  is,  therefore,  denied. 
But  we  think  the  motion  to  affirm  should  be  granted.  The  question  of  com- 
pensation to  the  receiver,  so  far  as  the  fund  in  the  circuit  court  is  concerned, 
was  settled  on  the  former  appeal.  The  allowance  then  made  was  for  the  entire 
services  of  the  receiver  from  the  date  of  his  original  appointment  in  the  Kelly 
suit.  The  value  of  the  services  was  made,  by  the  exceptions  to  the  master's 
report,  a  matter  of  special  inquiry,  and  the  result  is  indicated  in  the  judgment 
which  was  then  given.  If  the  state  court  has  funds  in  its  hands  out  of  which 
its  judgment  can  be  paid,  it  has  full  power  to  order  the  payment,  but  the  lia- 
bility of  the  fund  in  the  circuit  court  to  the  receiver  has  already  been  fully 
discharged.  The  court  below  was  right,  therefore,  in  refusing  the  prayer  of 
the  appellant  in  his  intervening  petition,  and  its  order  to  that  effect  is  affirmed. 

PETmON   FOR  REHEAKING. 

§  2722.  The  nUe  as  to  uniting  a  motion  to  dismiss  an  appeoH  with  one  to  af^ 
firm  the  decree, 

Eule  6,  par.  4,  as  amended  November  4,  1878  (97  U.  S.,  vii),  provides  that 
there  may  be  united  with  a  motion  to  dismiss  a  writ  of  error  or  appeal,  a  mo- 
tion to  affirm,  on  the  ground  that,  although  the  record  may  show  that  this 
court  has  jurisdiction,  it  is  manifest  the  appeal  or  writ  of  error  was  taken  for 
delay  only,  or  that  the  question  on  which  the  jurisdiction  depends  is  so  frivo- 
lous as  not  to  need  further  argument.  This  is  a  modification  of  the  rule  as 
originally  promulgated  May  8,  1876  (91  U.  S.,  vii),  when  it  was  confined  to 
motions  to  dismiss  writs  of  error  to  a  state  court.  In  Whitney  i).  Cook,  99  U. 
S.,  JS07,  we  held  that  to  justify  a  motion  to  affirm  under  this  rule  there  must  be 
a  motion  to  dismiss  and  at  least  some  color  of  right  to  a  dismissal.  In  Stewart 
V.  Salamon,  97  U.  S.,  36il,  we  decided  that  if  an  appeal  was  taken  from  a  de- 
cree entered  on  our  mandate  upon  a  previous  appeal,  we  would,  on  the  applica- 
tion of  the  appellee,  examine  the  decree  entered,  and  if  it  conformed  to  the 
mandate,  dismiss  the  case,  with  costs.  The  motion  to  dismiss  in  this  case  was 
apparently  based  upon  that  ruling.  It  seemed  to  us,  when  it  was  up  for  hear- 
ing, to  have  been  made  in  good  faith ;  and  while  we  did  not  think  it  ought  to 
be  sustained,  we  could  not  say  it  was  without  any  color  of  right.  For  that 
reason  we  felt  at  liberty  to  look  into  the  motion  to  affirm.     The  record  in  this 
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ease  showed  tltat  Hinekley  waft  appoiotecl  veoeiver  iu  the  £ellj  salt  Noyem- 
ber  24,  187d,  and  that  bis  receivership  ended  by  his  turning  over  the  property 
to  the  trustees  of  the  mortgage  on  the  12tb  of  August,  :187$.  The  record  of 
the  former  appeal^  to  which  we  think  we  may  with  propriety  look,  aa  the 
order  now  appealed  from  was  made  upon  a  petition  of  intervention  filed  in 
that  cause^  shows  that  in  the  settlement  of  aoooants  then  made  Hinekley  was 
paid  for  his  services  during  the  whole  period  of  his  receivership,  that  is  to  say, 
from  the  date  of  his  appointment  in  the  Kelly  suit  until  his  final  discharge. 
We  are  still  of  the  opinion  that  th^  case  is  a  proper  one  for  the  application  of 
oar  rule  in  respect  to  motions  to  affirm,  and,  therefore,  the  petition  for  a  rehear- 
ing is  denied. 

SIZER  V.  MANY. 
(Id  Howard,  9a-ie4.    IdSB.) 

Opinion  by  Taney,  C.  J. 

Btateuknt  of  Facts. —  A  motion  has  been  made  to  dismiss  the  writ  of  error 
in  thi9  case  f<»r  want  of  jurisdiction. 

The  case  as  it  comes  before  us  is  this:  Many,  the  defendant  in  error,  in  the 
year  1848,  recovered  a  judgment  in  the  circuit  court  for  the  district  of  Massa- 
ohusetts,  against  the  plaintiffs  in  error,  in  an  action  for  the  infringement  of  x;er- 
tein  letters-patent.  The  verdict  and  judgment  \y^  for  less  th^n  $2,000,  but  the 
writ  of  error  to  remove  the  case  to  this  court  was  allowed  under  the  patent 
law  of  1836.  From  some  oversight  or  accident,  the  costs,  were  not  taxed  in  the 
eirouit  eourt  before  the  transcript  of  the  record  was  transmitted  to  this  court. 
And  the  judgment  as  it  stood  upon  the  transcript  was  for  the  damages  awarded 
by  the  jury,  and  costs  of  suit  —  leaving  a  blank  space  open  for  the  insertion  of 
the  amount  of  the  costs.  The  judgment  of  the  circuit  was  affirmed  at  the  De- 
oember  term,  1851,  and  the  usual  mandate  sent  down  directing  execution. 
Upon  the  receipt  of  the  mandate  by  the  circuit  court,  the  defendant  in  error 
applied  for  leave  to  have  the  costs  taxed  and  the  amount  inserted  in  the  blank 
left  for  that  purpose  in  the  original  record  of  the  judgment.  The  motion  was 
refused.  And  thereupon  the  defendant  in  error,  at  December  term,  18a2,  ap- 
plied to  this  court  for  a  mandamus  directing  the  court  below  to  tax  and  allow 
hia  costs  in  the  original  action,  amounting,  as  he  alleged,  to  $1,811.59.  But  the 
Gonrt  refused  the  motion,  upon  the  ground  that  a  mandamics  could  not  law- 
Inlly  he  issued  to  a  circuit  court  to  guide  its  judgment  in  the  taxation  of  costs. 
At  a  subsequent  term  of  the  circuit  court,  the  defendant  in  error  renewed  his 
motion  for  an  order  allowing  the  taxation  of  these  costs  and  their  insertion  in 
the  original  judgment;  and  the  court  thereupon  allowed  the  taxation  of  costs, 
and  directed  the  amount  above  mentioned  to  be  inserted  in  the  original  judgment. 
But  the  court  at  the  same  time  allowed  a  writ  of  error  from  their  decision, 
and  ordered  that  this  second  writ  of  errcar  should  operate  as  a  aiipersedeaa  of 
the  execution  prayed  for,  if  sued  out  within  the  time  fixed  by  law.  It  is  this 
writ  of  error  that  is  now  before  the  court,  and  which  the  defendant  in  error 
has  moved  to  dismiss. 

§  9723.  A  second  vrrU  (^  ^rror  wiU  not  lie  from  an  order  allowing  costs. 

It  ha3  been  settled,  by  the  decisions  of  this  court,  that  after  a  case  has.  been 
brought  here  and  decided,  and  a  mandate  issued  to  the  CQur^;  below,  if  a  sec- 
ond writ  of  error  is  sued  out,  it  brings  up  for  revision  nothing  but  the  proceed- 
ings subsequent  to  the  mandate.    None  of  the  questions  which  were  before 

the  court  on  the  first  writ  of  error  can  be  reheard  or  re-examined  upon  the  sec- 
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SEOOND  A]^£lL  f£A  VmtT  OF  IfflttOR.  §g  2724-2731. 

Dfid;  aiitl  there  is  nothings  ilierefbre,  now  before  the  oonrt  bat  the  taxatioii  of 
fe^oste.    tWheat,  58;  12Ptet.,  488,  492. 
I  2724.  7%^  supreme  cou7i  has  no  jwriadiction  an  a  question  (^  costs  unfdear 

|s,ooa 

The  sum  taxed  being  less  than  $2,000,  no  writ  of  error  will  lie  under  the  act 
of  1789.  1  Btats.  at  Large,  73.  This  act  gives  no  jurisdiction  to  this  court  oveJr 
the  judgment  of  a  circuit  court,  where  the  judgment  is  for  less  than  that 
sum,  Neither  can  the  allowance  of  the  writ  by  the  circuit  court  give  jurist 
diction,  where  the  only  question  is  the  amount  of  costs  to  be  taxed,  and  the 
amount  allowed  is  less  than  $2,000.  The  discretionary  power  in  this  respect 
vested  in  the  circuit  courts  by  the  act  of  July  4,  1836,  §  17,  is  evidently  con- 
fined to  cases  which  involve  the  construction  of  the  patent  laws,  and  the 
claims  and  rights  of  patentees  under  them.  But  the  amount  of  costs  whirft 
eStber  party  shall  be  entitled  to  recover  is  not  regulated  by  these  laws.  Tbe 
costs  claimed  are  allowed  or  refused  in  controversies  arising  under  the  patent 
acts,  upon  the  same  principles  and  by  the  same  laws  which  govern  the  court 
in  tbe  taxation  of  costs  in  any  other  case  that  may  come  before  it.  The  samB 
laws,  therefore,  must  be  applied  to  them  in  relation  to  the  writ  of  error,  and 
must  limit  the  jurisdiction  of  this  court  as  in  other  cases. 

§  2725.  In  entering  judgment  a  blank  maybe  left  for  costs^  omd  the  easts  msy 
he  subsequently  taxed,  and  entered  niincpro  tune. 

The  writ  of  error  must  therefore  be  dismissed  for  want  of  jurisdiction.  But 
as  the  question  raised  in  this  case  msLy  often  occur  in  the  circuit  courts,  and  it 
is  important  that  the  practice  should  be  uniform,  it  is  proper  to  say  that  wia 
consider  the  decision  of  the  circuit  court,  allowing  those  costs  to  be  taxed 
after  the  receipt  of  the  mandate  from*  this  court,  to  have  been  correct,  and  con- 
formable to  the  general  practice  of  the  courts.  The  costs  are  perhaps  never 
in  fact  taxed  until  after  the  judgment  is  rendered;  and  in  many  cases  cannot 
be  taxed  until  afterwards.  And  where  this  is  the  case,  the  amount  ascer- 
tained is  usually,  under  the  direction  of  the  court,  entered  nunc  pro  tunc  as  a 
part  of  the  original  judgment.  And  this  mode  of  proceeding  is  necessary  for 
the  purposes  of  justice,  in  order  to  afford  tbe  necessary  time  to  examine  and 
decide  upon  the  several  items  of  costs  to  which  the  successful  party  is  lawfuUy 
entitled. 

§  27S6.  In  general. —  If  the  mandate  of  the  supreme  court  be  not  correctly  executed,  -h 
writ  of  en-or  wiU  lie  to  a  state  court  as  weU  as  to  a  federal  court.  Martin  v.  Hunter,  1 
Wheat.,  304.    See  the  case,  §§  682-729.    See  §  2707. 

§  2*;  27.  Where  the  subordinate  court  commits  any  substantial  error  in  executing  the  man- 
date of  the  supreme  court,  a  second  writ  of  error  or  appeal,  as  the  case  may  be,  will  lie  to  cor- 
rect the  error,  and  to  cause  the  mandate  to  be  executed  according  to  its  tenor  and  effect 
Cook  V.  Bumlee,  11  Wall.,  677. 

§  2728.  An  erroi-  of  the  lower  court  in  carrying  out  the  mandate  of  the  supreme  court  wfll 
not  authorize  an  appeal  by  a  party  not  prejudiced  by  the  error.  Campbell  v.  Pratt,*  2  Pot., 
854. 

§  2729.  Wher6  an  appeal  is  Void,  by  reason  of  a  failure  to  take  the  necessary  steps  within 
the  proper  time  to  perfect  it,  a  second  appeal  may  be  taken  within  the  prescribed  time ;  but  an 
order  extending  the  time  for  returning  an  appeal  previously  taken  wiU  not  be  construe-^  as 
the  allowance  of  a  second  appeal.     United  States  v.  Cuiry,*  6  How.,  103. 

§2730.  Where  a  writ  of  error  is  dismissed  for  irregularities  in  the  name  of  the  parties 
bringing  it,  a  new  one  in  due  form  may  be  brought  to  revise  the  judgment.  Deneale  v. 
Archer,  8  Pet.,  627. 

§2731.  Where  it  appears  from  the  instructions  of  the  circuit  court  to  the  jury  in  a  case 
sent  back  to  it  from  the  supreme  court  that  the  opinion  of  the  supreme  court  was  misunder- 
stood, the  judgment  will  be  reversed  and  a  venire  facias  de  novo  will  be  awarded.    Bank  of 

Metropohs  v.  New  England  Bank,  6  Pet,  226. 
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^  §  2732.  What  may  be  reviewed. — Whatever  has  been  decided  on  one  writ  of  error  cannot 
be  r^-examined  on  a  subsequent  writ  brought  in  the  same  suit.  Clark  v.  Keith,*  16  Otto,  464; 
Coming  v.  Troy  Iron  and  Nail  Factory,  15  How.,  451  (??§  148-151);  United  States  v.  423  Casks 
of  Wine*  1  Pet,  549;  Williams  v.  Bank  of  Uaited  States,  2  Pet.,  106;  Cook  v.  Burnley,  11 
Wall,  r.77;  Tyler  v.  Magwire,  17  Wall,  253  (§g  736-743);  Ex  parte  Sibbald,  12  Pet,  492 
(p§  2600,  2601).  Second  appeals  do  not  authorize  an  inquiry  into  the  merits  of  the  original 
judgment    Tyler  v,  Magwire,  17  Wall.,  253.    See  the  case,  §§  736-743.    See  §  2704 

§2733.  Second  appeals  will  lie  in  certain  cases,  where  it  is  alleged  that  the  mandate  of  the 
appellate  court  has  not  been  properly  executed;  but  the  appeal  in  such  case  will  bring  up 
nothing  for  re-examination  except  the  proceedings  subsequent  to  the  mandate.  The  "  Lady 
Pike,"  6  Otto,  461.    See  the  case,  §§  2763-06. 

§  2734.  It  is  too  late  on  a  second  appeal  to  suggest  a  misnomer.    Ibid. 

§  2735.  Where  a  second  writ  of  error  issues  to  correct  the  judgment  rendered  in  executing 
the  mandate,  the  original  record  is  not  before  the  court ;  the  error  assigned  is  not  in  the  for- 
mer proceedings,  but  in  the  judgment  rendered  on  the  mandate.  Martin  v.  Hunter,  1  Wheat, 
804.     See  the  case,  §§  682-729. 

§  2736.  No  appeal  lies  from  a  decree  entered  in  accordance  with  the  mandate  of  the  su- 
preme court.  If  such  an  appeal  is  taken,  however,  the  court  will,  upon  the  application  of 
the  appellee,  examine  the  decree  entered,  and  if  it  conforms  to  the  mandate  will  dismiss  the 
case  with  costs.  If  it  does  not,  the  case  will  be  remanded  with  appropriate  directions  for  the 
correction  of  the  error.  The  same  rule  applies  to  writs  of  error.  (Mr.  .Tustigb  Cliffobd 
dissented.)    Stewart  v,  Salamon.*  7  Otto,  360;  Cook  v,  Burnley,  11  Wall.,  677. 

§2737.  On  appeal  from  the  decree  of  the  circuit  court  executing  the  mandate  of  the  su- 
preme court,  the  supreme  court  is  only  called  upon  to  construe  and  execute  such  mandate, 
and  cannot  go  beyond  it    Walden  v.  Bodley,  9  How.,  48. 

g  2738.  Where  the  supreme  court  has  reversed  a  former  judgment,  and  remanded  the 
case  for  a  new  trial,  and  the  new  trial  is  had,  and  the  case  is  a  second  time  brought  to  the  su- 
preme court  on  a  writ  of  error,  an  objection  that  on  the  former  occasion  the  supreme  court 
should  have  rendered  judgment  for  the  defendant  in  error  upon  the  findings  will  not  be  con- 
sidered. On  the  second  writ  of  error  the  judgment  rendered  on  the  first  will  not  be  reviewed. 
Ames  V.  Quimby,  16  Otto,  349. 

§  2739.  On  an  appeal  from  the  decree  of  tbs  superior  court  of  the  territory  of  Florida 
made  in  conformity  to  the  mandate  of  the  supreme  court  on  the  reversal  of  a  former  judgment, 
the  supreme  court  will  examine  the  decree  for  the  purpose  of  ascertaining  whether  it  con- 
forms to  its  man<\ate.     Mitchell  v.  United  States,  15  Pet.,  84. 

§  2740.  On  an  appeal  from  the  decree  of  the  circuit  court  executing  a  mandate  of  the  su- 
preme court,  the  supreme  court  must  regard  all  claims,  which  might  have  been  put  forward 
in  the  original  proceedings  and  were  not,  as  waived.  Therefore  every  existing  claim  which 
ia  party  has  omitted  to  make  at  a  hearing  upon  the  merits,  and  before  the  final  decree,  is  to  be 
considered  as  waiveii  by  him,  and  is  not  to  be  entertained  in  any  future  proceedings ;  and 
when  a  decree  has  been  made  which  is  in  its  own  terms  absolute,  it  is  to  be  carried  into  effect 
according  to  those  terms,  and  excludes  all  inquiry  between  the  litigating  parties  as  to  liens  or 
claims  which  might  have  been  attached  to  it  by  the  court,  if  they  had  been  previously  brought 
to  its  notice.    The  Santa  Maria.  10  Wheat.,  443. 

§  2741.  On  an  appeal  from  the  decree  of  the  circuit  court  carrying  into  effect  the  mandate  of 
the  supreme  court,  only  proceedings  subsequent  to  the  mandate  can  be  considered.  But  as 
in  all  proceedings  to  carry  into  effect  the  decree  of  a  court,  the  original  proceedings  are  be- 
fore the  court  so  far  as  are  necessary  to  determine  any  new  points  or  rights  in  controversy 
between  the  parties  which  were  not  terminated  by  the  original  decree,  the  court  may  there- 
fore inspect  the  original  proceedings  to  ascertain  the  merits  or  demerits  of  the  parties  so  far  as 
they  bear  on  the  new  claims,  and  must  decide,  upon  the  whole  examination,  what  its  duty  re- 
quires.   Ibid. 

§  2742.  Though  the  decree  restores  the  property  generally,  yet  what  that  property  is,  and 

by  what  means  it  is  to  be  restored,  must  be  determined  before  the  court  can  institute  any 

further  proceedings.    Ibid.  * 
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■ADMIRALTY  AND  PBIZE  CASES.  §§  2743-2|7£(a. 

XXL  Adhibalty  and  Pbize  Cases. 

[See  H  117, 12S,  187, 877,  88S,  47r,  661,  «C8,  668, 1960, 1878,  Ue88, 1S90, 1840, 1847, 1600, 16i»,  1698, 1697, 1016, 8461] 

* 

SUHMABY  —  Appeal  the  proper  remedy,   §  2743.—  Time  of  taking  an  appeal;  act  of  1803^ 

§2^iL^StatiLte  expiring  pending  appeal,  §2745. — Appeal  from  decree  of  afflrmance, 

§  274&.—  New  decree  to  be  made  in  circuit  court,  §  2747. — Appeal  not  in  writing,  §  2743. — 

I      Remanding  to  have  findings  put  into  the  record,  %  2749.—  Stipulation^  g  2750, — Appeal 

carries  up  the  fund,  §  2761.-- New  testimony,  §§  2752,  2753. 

§  2743.  A  decree  in  equity,  or  a  sentence  in  a  case  of  admiralty  and  maritime  jurisdiction, 
must,  under  the  act  of  1803,  be  removed  into  the  supreme  court  by  appeal.  The  San  Pedro, 
g§  2754,  2755. 

g  2744.  The  rules,  r^ulations  and  restrictions  contained  in  the  twenty-second  and  twenty- 
third'  sections  of  the  act  of  1789,  respecting  the  time  within  which  a  writ  of  error  may  be 
brought,  in  what  instances  it  may  act  as  a  supersedeas,  the  citation  to  the  adverse  party,  the 
security  to  be  given  by  the  plaintiff  in  error  for  prosecuting  his-  suit,  and  the  restrictions  upon 
<ihe  appellate  court  as  to  reversals  in  certain  enumerated  cases,  are  applicable  to  appeals  under 
the  act  of  1808,  and  are  to  be  substantially  observed,  except  that  where  the  appeal  is  prayed 
at  the  same  term  when  the  sentence  or  decree  is  made,  a  citation  is  not  necessary.  It  follows 
that  an  appeal  in  admiralty,  equity  and  prize  causes  may  be  taken  at  any  time  within  five' 
years  from  the  final  decree,  subject  to  the  saving  contained  in  the  twenty-second  section  of 
^he  act  of  1789.    Ibid. 

%  2745.  In  admiralty  cases  an  appeal  suspends  the  sentence  altogether,  and  the  cause  is  to 
be  heard  in  the  appellate  court  de  novo.  And  where  the  statute  under  which  the  suit  was 
prosecuted  had  expired  at  the  time  of  the  hearing  in  the  supreme  court,  it  was  held  that  the 
penalty  could  not  be  enforced.    Yeaton  v.  United  States,  §§  2756,  2757. 

g  2746.  An  appeal  will  not  lie  from  an  order  of  the  circuit  court  affirming  a  decree  of  the 
district  court  in  a  proceeding  in  admiralty.    The  Lucille,  §  2758. 

^  2747.  On  appeals  in  admiralty  a  new  decree  must  be  made  in  the  circuit  court.  The  case 
is  not  sent  back  to  the  district  court  for  executing  the  decree,  or  for  any  other  proceeding 
whatever,  and  the  decree  of  the  circuit  couit  should  be  complete  within  itself.    Ibid. 

§  274S.  On  an  appeal  in  admiralty,  the  district  court  may  dispense  with  its  rule  requiring 
the  appeal  to  be  In  writing ;  and  where  the  appeal  is  thus  allowed  the  jurisdiction  of  the  cir- 
cuit court  at  once  attaches,  although  the  clerk  fails  to  deliver  the  appeal  and  record  to  the 
circuit  court  within  twenty  days.    The  S.  S.  Osborne,  §§  2759-2761. 

g  2749.  To  authorize  the  court  to  remand  the  record  in  an  appeal  in  admiralty,  so  that  the 
findings  of  the  court  may  be  stated  and  put  into  the  record,  it  must  clearly  appear  that  the 
omission  was  attributable  to  the  fault  or  neglect  of  the  court  and  not  to  the  parties.  The 
8.  S.  Osborne,  §  2762. 

g  2750.  Where  a  stipulation  in  admiralty  is,  by  consent  of  parties,  substituted  for  a  prior 
stipulation,  it  becomes  the  only  stipulation  for  value,  and  remains  operative  on  appeal  to  the 
circuit  court    The  "  Lady  Pike,"  g§  2768-2766.    See  §  2788. 

g  2751.  An  appeal  in  admiralty  carries  up  the  whole  fund.    Ibid. 

g  2752.  Good  reasons  must  be  shown  for  introducing  new  testimony  on  appeals  in  admi- 
ralty. Commissions  for  such  purpose  are  not  allowed  as  of  course  under  the  twelfth  rule. 
The  Mabey,  g  2767. 

g  2753.  Further  proof  will  not  be  admitted  on  an  appeal  in  admiralty,  unless  a  satisfactory 
excuse  is  shown  for  the  failure  to  examine  the  witnesses  in  the  courts  below ;  it  is  not  sufficient 
merely  to  allege  that  the  witnesses  are  necessary  and  material,  without  whose  testimony  affi- 
ant cannot  safely  proceed  to  triaL    The  Mabey,  g  2768. 

[Notes.— See  gg  2769-2885.] 

THE  SAN  PEDRO. 
(2  Wheaton,  182-148.    1817.)     " 

Eerob  to  the  Superior  Court  of  Mississippi  Territory. 

Opinion  by  Me.  Justice  Washington. 

Statement  op  Facts. —  This  is  an  admiralty  case  brought  into  this  court  from 
the  superior  court  of  the  Mississippi  territory  by  writ  of  error ;  and  a  prelim- 
inary question  has  been  made,  and  is  now  to  be  decided,  whether  this  is  the 
proper  process  for  removing  a  cause  of  admiralty  and  maritime  jurisdictiou 
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into  this  court  for  re-examination.  A  similar  objection  has  been  taken  in  a 
nnmber  of  equity  casi^s  standing  on  the  docket,  removed  into  this  court  by 
similar  process  from  the  circuit  courts*  The  questions  which  these  objections 
have  given  rise  to  resolve  themselves  into  the  two  following:  1.  Whether  the 
dfect'ed  or  sentence  of  &  circuit  court,  in  cases  of  equity  lind  of  admiralty  and 
maritime  jurisdiction,  can  be  removed  into  the  supreme  court  for  re-ezamina- 
tion  by  writ  of  error?  d.  If  ihey  oannot,  then  by  what  rule  are  appeals  in 
those  cases  to  be  governed  ? 

In  deciding  these  questions  our  attention  is  confined  to  a  few  sections  of  the 
act  of  the  24th  September,  1789,  c.  20,  and  to  the  second  section  of  the  act  of 
March  3,  1803,  c.  93.  The  twenty-second  section  of  the  former  of  these  law* 
declares  that  frotn  any  final  judgment  or  decree  in  dvil  auctions  land  suits  in 
equity  brought  in  a  circuit  court  by  original  process,  or  removed  there  from  a 
state  court,  or  by  appeal  from  a  district  court,  a  writ  of  error  may  be  brought 
to  the  supreme  court  at  any  time  within  five  years,  the  eitation  being  signed 
by  a  judge  of  such  circuit  court,  or  by  a  justice  of  the  supreme  court,  and  the 
adverse  party  having  at  least  thirty  days'  notice.  This  section,  then,  provides 
thatftfae  judge  who  signs  the  citation  shall  take  sufficient  security  that  the 
plaintiff  in  error  shall  prosecute  his  writ  to  effect,  and  answei^  all  damages  and 
costs  if  he  tail  to  do  so.  The  twentv-third  section  declares  under  what  cir- 
Gumstances  a  writ  of  error  shall  operate  as  a  siipersed^Boa.  The  act  of  1803  de- 
clares that  from  all  final  judgments  or  decrees  in  a  circuit  oonrt  in  cases  of 
equity,  of  admiralty  arid  maritime  jurisdiction,  and  prize  or  no  prize,  an  appeal 
shall  be  allowed  to  the  supreme  court ;  that  a  transcript  of  the  libel,  bill,  ari- 
swers,  depositions,  and  all  other  proceedings  in  the  cause  shall  be  transmitted 
to  the  supreme  court,  and  that  no  new  evidence  shall  be  admitted  on  such  a^ 
peal,  except  in  admiralty  and  prize  causes.  The  act  then  provides  that  such 
appeals  shall  be  subject  to  the  same  rules,  regulations  and  restrictions  as  are 
prescribed  by  law  in  cases  of  writs  of  error,  and  it  repeals  so  much  of  the  nine- 
teerilh  and  tw^enty-second  sections  of  the  a;Gt  of  1789  as  comes  within  the  par- 
View  of  this  act. 

1.  The  first  question  depends  upon  the  meaning  attached  by  the  legislaturi^ 
to  the  wond  purview.  It  is  contended  by  the  plaintiff  in  error  that  it  oaght 
to  be  confined  to  sueh  parts  of  the  nineteenth  and  twenty-second  sections  as 
are  inconsistent  with  the  provisions  of  the  act  of  1803.  If  this  be  the  corre6t 
interpretation  of  the  term,  it  is  then  insisted  that  there  is  no  incongruity  be- 
tween the  two  remedies,  by  appeal  and  writ  of  error,  even  in  admiralty  and 
equity  cases,  and  consequently  that  the  former  remedy  is  to  be  considered  afi. 
merely  cumulative.  But  the  court  does  not  yield  its  assent  to  that  interpreta- 
tion. Wherever  this  term  is  used,  it  is  manifestly  intended  to  designate  the 
enacting  part  or  body  of  the  act,  in  contradistinction  to  the  other  parts  of  it» 
such  as  the  preamble,  the  saving,  and  the  proviso.  And  an  attentive  consider- 
ation of  the  subject  matter  of  the  two  laws,  to  which  our  inquiries  are  confined,, 
will  lead  very  strongly  to  the  conclusion  that  congress  meant  to  use  the  term 
in  this  sense.  It  is  obvious  that  the  twenty-second  section  of  the  act  of  178& 
was  so  intimately  connected  Vv^ith  the  nineteenth  section,  so  far  as  it  respected 
the  appellate  jurisdiction  of  'the  supreme  court  itt  admiralty  and  equity  cases^ 
that  the  remedy  provided  by  the  formed  would  have  been,  in  most  cases,  inop- 
erative without  the  aid  of  the  latter.  Had  the  law  merely  provided  the  remedy 
by  writ  of  error  in  those  cases,  nothing  but  the  proceedings,  together  with  the 

sentence  or  decree,  would  have  been  open  to  the  inspection  and  ^^examination 
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ci  the  6upt*ettie  court,  fiut  as  in  a  gr^at  majority  of  those  <Jasea  the  ooitect- 
xiess  or  ihcorrectnesa  of  the  decision  of  the  inferior  court  wotild  depend  upon 
the  evidence  given  in  the  cause,  the  remedy  by  writ  of  e^ror,  without  some 
further  legislative  provision  for  carrying  before  the  ^pf^Uate  feourt  the  facts  or 
the  evidence,  would  have  been  altogether  defective  and  illusory.  We  find,  ac- 
cortiingly,  that  the  nineteenth  section  provides  that  the  circuit  courts,  in  cases 
ot  equity  and  of  admiralty  and  maritime  jurisdietioki,  shall  cause  the  facts  on 
which  they  found  their  sentence  or  decree  fully  tb  appear  upoh  the  record, 
either  from  the  pleadings  and  decree  itself,  or  a  casfe  agreed  by  the  parties,  o^ 
their  couhsel;  or,  if  they  disagree,  by  a  stating  of  the  case  by  the  court.  Thus> 
upon  a  writ  of  error  in  equity  and  admiralty  cases,  thfe  sdpretee  court  was  fur- 
nished with  the  facts  upon  which  the  inferior  contt  decided,  though  not  with 
the  evidence,  and  might,  therefore,  correct  the  errors  of  that  court,  so  f ar  a» 
they  existed  in  wrong  conclusions  of  law  from  the  facts  stated. 

Now  the  nineteenth  section  contains  but  the  single  ptiovi^on  which  has  bden 
just  mentioned,  and  consequently,  if  any  part  of  it  be  repealed  by  the  act  of 
1803,  the  whole  must  be;  and  if  the  whole,  then  the  writ  of  error  provided  by 
the  twenty-second  section  in  admiralty  and  equity  cases  would  be  rendered,  as 
before  observed,  altogether  ineffectual  for  the  purpose  for  which  it  was  intended, 
in  every  case  where  the  error  complained  of  in  the  sentence  ordecree  existed  in 
wrong  conclusions  from  the  evidence  or  the  facts.  Even  the  provisions  of  the 
twenty-ninth  section  were,  in  the  view  of  congress,  defective,  and  must  appear 
so  to  every  person  conversant  with  the  practice  of  courts  proceeding  according 
to  the  forms  of  the  civil  law.  The  error  of  the  inferior  court  may  frequently 
consist,  not  in  wrong  conclusions  of  law  from  the  facts,  but  in  wrong  conclu- 
sions of  fact  from  the  evidence.  We  are  warrantyed  in  saying  that  this  defect 
in  the  former  law  was  perceived  by  the  legislature,  and  was  intended  to  be 
remedied  by  the  provision  in  the  act  of  1803,  that  the  evidence  (instead  of  the 
facts)  should  accompany  the  record  into  the  appellate  court. 

§  27  54*    Under  the  act  of  1803^  admiralty  cases  must  he  hremght  lup  hy  appeal. 

Upon  the  whole,  it  is  manifest  that  the  subjexst  of  the  two  laws  is  the  same^ 
namely^  the  appellate  jurisdiction  of  the  supreme  court,  and  the  manner  ot 
exercising  it.  The  manner  of  exercising  it,  as  prescribed  by  the  act  of  1789,  is 
essentially  changed  by  the  act  of  1803,  and  is  consequently  repealed  by  it,  be- 
icause  it  is  within  the  purview  of  the  latter  law,  being  provided  for  in  a  diiSPer- 
ent  way.  By  this  construction,  the  appellate  jurisdiction  of  the  supreme  court 
is  made  to  conform  with  the  ancient  and  well  established  principles  of  judicial 
proceedings.  The  writ  of  error,  in  cases  of  common  law,  remains  in  force, 
fend  submits  to  the  revision  of  the  supreme  court  only  the  law.  The  remedy 
by  appeal  is  confined  to  admiralty  and  equity  cases,  and  briugs  before  the  su- 
|ireme  court  the  facts  as  well  as  the  law. 

§  2755.  Of  the  method  of  talcing  appeals  in  admiralty  cases. 

2.  The  second  question  is  attended  with  much  less  diflSculty.  The  act  of 
1803,  after  requiring  that  the  libel^  bill,  answers,  depositions,  and  all  other  pro- 
ceedings in  the  cause,  shall  be  transmitted  to  the  supreme  court,  and  that  no 
new  evidence  shall  be  admitted  on  such  appeal  except  in  admiralty  and  prize 
causes,  provides  that  such  appeals  shall  be  subject  to  the  same  rules,  regulations 
and  restrictions  as  prescribed  in  cases  of  writs  of  error.  These  rules,  regu- 
lations and  restrictions  are  contained  in  the  twenty-second  and  twenty-third 
sections  of  the  act  of  1789,  and  respect  the  time  within  which  a  writ  of  error 
may  be  brought,  and  in  what  instances  it  shall  operate  as  a  supersedea;s ;  the 
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citation  to  the  adverse  party ;  the  security  to  be  given  by  the  plaintiff  in  error 
for  prosecuting  his  suit ;  and  the  restrictions  upon  the  appellate  court  as  to 
reversals  in  certain  enumerated  cases.  All  these  are,  in  the  opinion  of  a 
majority  of  the  court,  applicable  to  appeals  under  the  act  of  1803,  and  are  to 
be  substantially  observed,  except  that  where  the  appeal  is  prayed  at  the  same 
term  when  the  decree  or  sentence  is  made,  a  citation  is  not  necessary.  Heily  v, 
Lamar  and  others,  2  Granch,  349.  It  follows  that  an  appeal  in  admiralty,  equity 
and  prize  causes  may  be  taken  at  auy  time  within  fiv^e  years  from  the  final 
decree  or  sentence  being  pronounced,  subject  to  the  saving  contained  in  the 
twenty-second  section  of  the  act  of  1789,  which  is  one  of  the  points  that  was 
discussed  at  the  bar.  This  opinion  is  consistent  with  the  case  of  the  United  States 
V,  Hooe,  3  Cranch,  73,  although  from  the  report  of  that  case  it  would  seem  to 
be  otherwise.  The  record  has  been  examined,  from  which  it  appears  that  that 
case  came  up  upon  an  appeal,  and  not  upon  a  writ  of  error.  The  writ  of  error 
in  this  case  must  therefore  be  dismissed. 

r 

YEATON  V.  UNITED  STATES. 
(5  Cranch,  281-288.    1809.) 

ApipEAL  from  TJ.  S.  Circuit  Court,  District  of  Maryland. 

Statement  of  Facts. —  This  was  a  proceeding  for  a  breach  of  the  non-inter- 
course act  of  February  28,  1806.     The  act  expired  April  26,  1808. 

§  2756*  In  admiralty  cases  o,n  appeal  sv^spends  the  sentence  aUogether;  and 
the  cause  is  to  he  heard  in  the  appellate  court  de  novo. 

Opinion  by  Marshall,  0.  J. 

The  majority  of  the  court  is  clearly  of  opinion  that  in  admiralty  cases  an 
appeal  suspends  the  sentence  altogether ;  and  that  it  is  not  res  adjudicata  until 
the  final  sentence  of  the  appellate  court  be  pronounced.  The  cause  in  the  ap- 
pellate court  is  to  be  heard  de  novo,  as  if  no  sentence  had  been  passed.  This 
has  been  the  uniform  practice  not  only  in  cases  of  appeal  from  the  district 
to  the  circuit  courts  of  the  United  States,  but  in  this  court  also.  In  prize 
causes,  the  principle  has  never  been  disputed;  and  in  the  instance  court,  it  is 
stated  in  2  Browne's  Civil  Law,  that  in  cases  of  appeal  it  is  lawful  to  allege 
what  has  not  before  been  alleged,  and  to  prove  what  has  not  before  been  proved^ 

§  2757.  After  the  expiration  of  a  law  inflicting  a  penalty^  the  penalty  cannot 
ie  enforced  for  violations  of  the  law  while  in  force. 

The  court  is  therefore  of  opinion  that  this  cause  is  to  be  considered  as  if  no 
sentence  had  been  pronounced;  and  if  no  sentence  had  been  pronounced,  it 
has  been  long  settled,  on  general  principles,  that  after  the  expiration  or  repeal 
of  a  law,  no  penalty  can  be  enforced,  nor  punishment  inflicted,  for  violations 
of  the  law  committed  while  it  was  in  force,  unless  some  special  provision  be 
made  for  that  purpose  by  statute. 

THE  LUCILLE. 
(19  WaUace,  7&-75.    1878.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Maryland. 

Statement  op  Factts. —  Libel  for  a  collision,  alleging  damage  to  the  amount 
•  of  $2,000.  Decree  for  $2,100,  but  libelant  remitted  $100,  and  the  other  side 
appealed  to  the  circuit  court,  where  the  decree  was  affirmed,  with  costs. 
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'  §  2758.  An  dppedl  wUl  not  lie'  in  admifaity  from  an  order  ofihe  oircuU 
€ourt  affirming  the  decree  of  the  district  court. 

Opinion  by  Mr.  Justice  Miller. 

Whatever  may  be  the  merit  of  the  objection  on  which  the  motion  is 
founded,  namely,  that  the  above  decree  is  not  for  an  amount  exceeding  $2,000, 
we  are  of  opinion  that  there  is  not  a  final  decree  from  which  an  appeal  can  be 
taken  to  this  court,  and  that  this  appeal  must  for  that  reason  be  dismissed.  An 
appeal  in  admiralty  hsis  the  effect  to  supersede  and  vacate  the  decree  from 
which  it  is  taken.  A  new  trial,  completely  and  entirely  new,  with  other  testi* 
mony  and  other  pleadings,  if  necessary,  or,  if  asked  for,  is  contemplated, —  a 
trial  in  which  the  judgment  of  the  court  below  is  regarded  as  though  it  had 
never  been  rendered.  A  new  decree  is  to  be  made  in  the  circuit  court.  This 
decree  is  to  be  enforced  by  the  order  of  that  court,  and  the  record  remains 
there.  The  case  is  not  sent  back  to  the  district  court  for  executing  the  decree,^ 
or  for  any  other  proceeding  whatever,  and  that  court  has  nothing  further  to  do 
with  it.  The  decree  should,  therefore,  be  complete  within  itself.  In  the  case 
before  us,  the  decree  fixes  no  sum  which  the  successful  party  is  to  recover.  If 
any  process  is  to  be  issued  to  enforce  it,  the  clerk  must  from  the  record  of  the 
district  court  ascertain  the  amount,  or  he  can  issue  no  such  process.  But  this 
is  the  duty  of  the  court,  and  not  the  clerk.  It  may  be  said  that  it  is,  in  such 
case  as  this,  a  mere  matter  of  computation,  and  in  some  cases  it  may  be. 
But  the  one  before  us  shows  that  it  is  not  always  so,  for  the  only  question  ar- 
gued by  counsel  on  this  motion  is  whether  the  judgment  affirmed  is  for  $2,000 
or  $2,100  —  for  the  amount  after  the  remittitur  or  before.  No  final  decree  of 
a  court  which  enforces  its  own  judgments  ought  to  be  left  in  such  condition 
that  the  record  of  another  court  is  the  only  evidence  of  the  amount  recovered 
by  the  successful  party.  An  order  affirming  a  decree  in  another  court  is  neither 
in  express  terms  nor  by  necessary  implication  a  judgment  or  decree  for  the 
amount  of  the  judgment  or  decree  in  that  court.  The  costs  of  the  lower  court 
and  the  interest  on  its  judgment  to  the  date  of  the  decree  or  judgment  on  ap- 
peal are  to  be  added  to  it,  and,  though  they  may  be  computed  by  the  clerk, 
they  should  have  the  judicial  consideration  of  the  court.  According  to  these 
views,  there  is  no  final  decree  such  as  the  law  intends  in  the  circuit  court  in  this 
case,  and  the  appeal  is  dismissed. 

Mr.  Justice  Clifford  dissented. 

THE  S.  S.  OSBORNE. 
(15  Otto,  447-451.     1881.) 

Appeal  from  U.  S.  Circuit  Court,  Northern  District  of  Ohio. 

Opinion  by  Waffe,  C.  J. 

Statement  op  Facts. —  The  question  presented  by  the  appeal  of  the  Wins- 
lows  is  whether  the  circuit  court  erred  in  taking  jurisdiction  of  the  appeal  of 
Wilcox  from  the  district  court.  Section  631  of  the  Revised  Statutes  provides 
that  from  all  final  decrees  of  the  district  courts  in  causes  of  equity  or  of 
admiralty  and  maritime  jurisdictions,  except  prize  causes,  where  the  matter  in 
dispute  exceeds  $50,  appeals  shall  be  allowed  to  the  circuit  court  next  to  be 
held  in  such  district,  and  the  circuit  court  is  required  to  receive,  hear  and  de- 
termine such  appeal.  It  is  not  declared  in  this  section  what  shall  constitute  an 
appeal  from  the  district  court  to  the  circuit  court,  any  more  than  it  is  in  section 

692  what  shall  be  an  appeal  from  the  circuit  court  to  this  court.    Admiralty 
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}(iil^  45  bT  this  ^^ooit  pliovMed  that  appeuls  from  the  distHct  to  the  circtiit 
courts  in  admiralty  cases  must  be  made  while  tfa^  ooart  is  sitting,  or  within 
such  other  period  as  shall  be  designated  by  the  district  ooart  by  its  general 
rtiles^  or  by  an  (>rder  specifically  made  ih  a  particular  suit,  or^  in  case  no  such 
rule  or  order  is  toade,  then  within  thirty  days  from  rendering  the  decree;  and, 
Rate  46,  that  in  ca^es  hot  provided  for  by  the  rules  of  this  oourt^  the  district 
and  ciretiit  courts  may  regulate  their  own  practice. 

The  district  court  for  the  liorthet'n  district  of  Ohio  provided  by  rule  that 
appeals  in  adnlihilty  to  the  circuit  tsourt  should  be  taken  within  ten  days  from 
the  date  of  the  decree,  Unless  further  tittie  was  given  by  a  special  order  of  the 
judge;  that  the  appeal  should  be  in  writing  and  specify  particularly  from 
what  patt  of  the  decree,  if  less  thah  the  whole,  it  was  taken ;  whether  it  was 
inttoded  to  ttiake  any  new  allegations  or  proofs,  and  if  so,  what;  whether  it 
.WM  ihlended  to  pray  for  any  other  relief,  and  if  so,  what;  and  farthei^  provid- 
ing that  on  the  trial  the  appellant  should  be  strictly  confined  to  the  specifica- 
tions in  his  appeal.  iThe  rule  also  required  that  the  appeal  should  be  filed  with 
the  cleric,  and  from  that  time,  security  having  been  given,  it  should  be  oon«d- 
ered  perfected.  It  was  then  rtiade  the  duty  of  the  derk,  within  twenty  days^ 
iknless  a  longe)^  time  should  be  allowed  by  the  judge,  to  prepare  and  deliver  to 
the  clerk  of  the  circuit  court,  together  with  the  appeal,  the  record  required  by 
the  fifty-second  rule  of  this  court,  and  that  when  this  was  done  so  much  of  tbb 
case  as  was  appealed  should  be  in  the  exclusive  control  of  the  circuit  court.  Ikl 
the  present  case  the  date  of  the  decree  in  the  district  court  was  December  26» 
1877.    At  the  foot  of  the  decree,  and  as  part  of  it,  is  the  following: 

"  And  thereupon  said  Bliss  O.  Wilcox,  claimant  of  said  schooner  '  S.  S.  Os- 
borne,' gave  due  notice  of  his  intention  to  appeal  this  cause  to  the  next  circuit 
court,  which  said  appeal  is  allowed,  and  bond  therefor  is  fixed  at  $8,000.  And 
it  is  further  ordered  that  the  time  within  which  said  appeal  shall  be  perfected 
shall  be  extended  for  the  period  of  twenty  days  from  this  date." 

It  does  not  appear  that  any  formal  appeal  in  writing  was  ever  filed  with  the 
cleric  of  the  district  court,  but  within  the  time  fixed  bond  for  aii  appeal  was 
given  and  duly  accepted.  The  record  was  not  filed  in  the  circuit  court,  neither 
was  the  cause  docketed  there  until  February  27,  1878.  This  was  during  the 
term  of  the  circuit  court  which  began  on  the  15th  of  January,  and  which  was 
the  term  next  held  after  the  decree  in  the  district  court.  With  the  record 
there  was  filed  in  the  circuit  court  an  appeal  in  writing,  such  as  the  i'ule  re. 
quired.  On  the  11th  of  March  the  Winslows  moved  the  circuit  court  to  dis- 
miss the  suit,  because  no  appeal  in  writing  had  been  made,  as  the  rules  of  the 
district  court  required,  and  also  because  the  suit  had  not  been  docketed  in  the 
circuit  court  in  time.  This  motion  was  denied.  The  ruling  of  the  circuit 
court  to  that;  effect  is  now  assigned  for  error  by  the  Winslows. 

§  2759.  On  {in  appeal  in  {idmiralty  the  dietrict  court  may  dispense  with  its 
tuU  Requiring  the  €^ppeal  to  he  in  writing. 

An  appeal  in  admiralty  frorti  the  district  to  the  circuit  court  must  be  to  the 
term  of  the  circuit  court  held  next  after  the  decree,  and  it  must  be  made  while 
the  district  court  is  sitting,  or  within  the  time  required  by  the  general  rules  or 
a  special  order.  These  requirements  are  jurisdictional.  They  are  prescribed 
either  by  the  act  of  congress  or  by  the  rules  of  this  court,  promulgated  under 
the  authority  of  an  act  of  congress,  and  having  the  force  of  law.  All  except 
this  is  mere  procedure  In  either  the  district  or  circuit  court.  The  rule  of  the 
district  court,  requiring  An  appeal  to  be  in  writing  and  filed  with  the  derk^ 
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oould  certainly  be  dispensed  with  by  thf^t  coqri.  Ji  simply  preseribed  a  mode 
of  {uroceeding  to  get  an  appeal,  aad  while  it  continued  in  force  the  caait  might 
properly  refiv^  to  allow  an  appeal  or  accept  security  until  what  was  required 
had  been  done.  Bat  if  the  distriet  court  allows  an  appeal  without  the  writing, 
the  appellee  cannot  object  to  the  jurisdiction  of  the  cinsuit  court  on  that  ac- 
<^0Ant.  Here  it  distinctly  appears  that  Wilcox  claimed  his  appeal  while  the 
court  was  sitting,  and  that  his  claim  was  lormally  allowed  by  the  court.  In 
this  way  any  further  appeal  in  writing  was  dispensed  with,  and  when  after- 
wards the  bond  was  given  and  accepted,  th^  appeal  was  as  clearly  perfected  as 
it  would  have  been  if  a  writing,  such  as  the  rule  required,  had  been  filed  with 
the  clerk.  From  that  time  the  jurisdiction  of  the  circuit  court  attached)  and 
could  not  be  takep  away  by  any  act  or  requirement  of  the  district  court. 

§  8760.  — r-r*  af%d  ei  faUure  ia  ddiver  ih&  v^eord  %9i4km  twnAg^  daya  v>iM  ^ot 
oust  the  jurisdiction  of  the  circuit  cowrt. 

The  provision  iu  the  rule  of  the  district  courts  that  the  clerk  shpiuld  prepare 
and  deliver  to  the  circuit  court  the  appeal  aud  record  in  twenty  days,  can- 
pot  prevent  the  circuit  court  from  entertaining  the  oanse  if  for  any  reason  this 
IS  not  done.  The  appeal,  when  once  made,  cqutiuu^  during  the  whple  of  the 
next  term  of  the  circuit  court,  unless  sooner  dismissed  by  that  court  for  want 
of  prosecution  or  otherwise^  iu  aceordance  with  its  own  pi^ctiee.  It  follows 
Ihat,  so  far  as  the  appeal  of  the  Wiuslqwa  is  concerued,  the  decree  most  be 
affirmed. 

§  37  61*  Croaa-^ppeaU  mmt  be  prosecuted  the  same  as  oiher  oppetAs. 

When  the  decree  of  the  circuit  court  was  rendered,  both  the  Winslows  aud 
Wilcox  appealed  to  this  court.  The  Winslows  filed  the  transcript  and  docketed 
their  appeal  here  on  the  19th  of  September,  1879;  but  Wilcox  neither  entered 
his  appearance  as  an  appellant  in  this  couvt,  nor  did  anything  to  make  himsell 
an  actor  in  reference  to  hia  o\yu  appeal^  until  March  23,  18S2,  the  day  before 
the  cause  was  called  for  hearing.  Under  these  circumstances  we  must  decline 
to  consider  his  appeal.  Grigsby  x\  {^urcell,  99  U.  S.,  50p.  Bule  9  of  this  court 
requires  every  plaintiff  in  error  or  appellant,  on  docketing  his  cause,  to  have 
the  appearance  of  counsel  entered;  a/ud  Bule  10,  that  he  secure  the  costs. 
Cross-appeals  must  be  prosecuted  like  other  appeals,  fvery  appellant,  to  en- 
title himself  to  be  heard  on  his  own  appeal*  must  appear  here  as  an  ac|or  in 
his  own  behalf,  by  having  the  appearance  of  counsel  entered  and  giving  the 
security  required  by  the  rules.  Otherwise,  if  he  is  here  as  appellee  on  the  ap- 
peal of  his  adversary,  he  will  he  heard  only  in  support  of  the  decree  as  it  was 
entered  below.  If  he  asks  affirmative  relief  beyond  what  he  got  below,  he 
must  enter  himself  in  this  court  in  due  time,  as  the  prosecutor  of  his  own  ap- 
peal, even  though  his  adversary  has  docketed  the  case  against  him. 

Decree  affirmed.    The  appeal  of  Wilcox  dismissed  for  want  of  prosecution. 

THE  S.  a.  OSBORNE. 
(14  otto,  188,  184.     1881.) 

Mi>TiON  for  a  writ  of  certiorari. 

Opinion  by  WArrn,  C,  J. 

Statement  oy  Facts. —  This  is  an  appeal  from  a  decree  in  admiralty  on  the 
instance  side  of  the  court.  There  is  nowhere  in  the  record  a  statement  of  facts 
and  conclusions  of  law  such  as  is  required  by  the  act  of  February  16,  1875, 
c.  77.     18  Stats.,  pt.  3,  p.  315.    The  case  was  heard  on  its  merits  in  the  circuit 
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court  at  the  April  term,  1878,  and  decided  September  24th.  On  the  19th  of 
September  a  bill  of  exceptions  was.  signed  and  filed  to  put  on  record  the  objeo^ 
tions  of  the  present  appellants  to  the  rulings  of  the  court  on  their  motion  to 
dismiss  the  appeal  from  the  district  to  the  circuit  court.  When  the  case  was. 
decided  on  its  merits  a  reference  was  made  to  a  commissioner  to  ascertain  and 
report  the  amount  of  damages.  A  report  was  filed  January  3,  1879,  to  which 
exceptions  were  taken.  These  exceptions  were  heard  and  a  final  decree  ren- 
dered March  15th.  An  appeal  was  allowed  in  open  court  the  same  day,  and  the 
cause  docketed  here  September  13th.  We  cannot  find  from  the  record  that 
the  court  was  ever  asked  to  state  its  findings  specially,  and  it  is  conceded  that 
in  fact  no  such  statement  was  ever  made.  The  appellants  now  move  for  a 
writ  of  certiorari  to  the  circuit  court  to  certify  up  its  findings. 

§  2762.  When  an  appeal  in  admiralty  will  be  remanded  so  thai  the  findings 
may  be  put  into  the  record. 

We  suppose  the  real  object  of  this  motion  is  to  have  the  cause  remanded  to 
the  circuit  court,  so  that  findings  may  be  now  stated  and  put  into  the  record, 
as  was  done  in  The  Abbotsford,  98  IT.  S.,  440.  That  was  an  exceptional  case, 
depending  on  its  own  peculiar  facts,  and  furnishes  no  precedent  for  what  we 
are  now  asked  to  do.  The  hearing  was  had  in  this  case,  and  the  interlocutory 
decree  which  settled  the  merits  rendered,  more  than  three  years  after  the  act 
of  1875  took  effect.  The  provisions  of  that  act  must  have  been  in  the  minds 
of  the  counsel  for  the  appellants,  because  a  bill  of  exceptions  was  signed  at 
their  instance  and  filed  just  before  the  decree  was  entered,  which  could  not 
have  been  done  but  for  the  change  in  the  practice  brought  about  by  this  legis- 
lation. The  final  decree  was  not  rendered  until  six  months  afterwards,  and 
special  findings  seem  not  to  have  been  desired  by  either  party.  They  are  only 
important  in  case  of  an  appeal,  and  may  certainly  be  waived  by  the  losing 
party.  Under  the  circumstances  of  this  case,  the  court  might  reasonably  infer 
that  the  appellants  intended  to  rest  their  appeal  on  their  bill  of  exceptions, 
being  satisfied  that  upon  the  findings,  which  would  be  stated  if  required,  the 
decree  must  necessarily  be  sustained.  To  send  the  case  back  would  be  unjust 
to  the  court  as  well  as  the  parties,  for  a  special  statement  of  the  facts  now 
would  involve  a  rehearing.  To  justify  us  in  returning  a  cause  forsuch  a  purpose, 
it  mu^t  clearly  appear  that  the  omission  was  attributable  to  the  fault  or  neglect 

of  the  court  and  not  to  the  parties. 

Motion  denied. 
THE  "LADY  PIKE." 

(6  Otto,  461-467..    1877.) 

ft 

Appeal  from  XJ.  S.  Circuit  Court,  Eastern  District  of  "Wisconsm. 

§  3763.  Second  appeals  bring  up  only  proceedings  subsequent  to  the  mandate. 

Opinion  by  Mr.  Jushce  Clifford. 

Second  appeals  will  lie  in  certain  cases  where  it  is  alleged  that  the  man- 
date of  the  appellate  court  has  not  been  properly  executed,  but  the  appeal 
in  such  a  case  will  bring  up  nothing  for  re-examination  except  the  proceedings 
subsequent  to  the  mandate.  Needful  explanations  may  be  derived  from  the 
original  record,  but  the  re-examination  cannot  extend  to  anything  that  was  de- 
cided in  the  antecedent  appeal.  Sibbald  v.  United  States,  12  Pet.,  488;  Santa 
Maria,  10  Wheat.,  431;  Roberts  v.  Cooper,  20  How.,  466. 

Statement  of  Facts. —  Wheat  to  a  large  amount  had  been  delivered  by  the 
shipper  to  the  steamer  named  in  the  record,  to  be  transported  from  the  port  of 
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shipment  down  the  river  to  the  port  of  destination.  Pursuant  to  usage,  the 
wheat  was  stored  in  a  barge  connected  with  the  steamer,  and  the  barge,  with 
two  others  similarly  laden,  was  taken  in  tow  by  the  steamer,  which  furnished 
the  motive  power  for  the  whole  craft.  Prior  to  the  commencement  of  the 
voyage  the  owner  of  the  wheat  insured  the  same,  and  during  the  trip  down  the 
river  the  barge  containing  the  wheat  collided  with  a  bridge-pier  in  the  river 
and  was  sunk,  and  the  barge  with  her  cargo  became  a  total  loss.  Contest  aris- 
ing as  to  who  was  responsible,  the  insurance  companies  paid  the  loss,  and  filed 
a  libel  against  the  steamer  and  the  barge  containing  the  wheat,  upon  the  ground 
that  the  loss  was  occasioned  by  the  fault  of  those  in  charge  of  the  motive 
power.  Service  was  made  by  attaching  the  steamer,  and  certain  other  pro- 
ceedings took  place  not  necessary  now  to  be  noticed,  except  to  say  that  an 
appearance  was  entered  and  that  the  steamer  was  discharged  upon  a  stipula- 
tion for  value.  Proofs  were  taken,  and  the  district  court,  after  hearing  the  par- 
ties, entered  a  decree  dismissing  the  libel.  Hearing  was  again  had  in  the 
circuit  court  on  appeal,  and  the  circuit  court  entered  a  decree  affirming  the  de- 
cree of  the  district  court.  Prompt  appeal  was  then  taken  by  the  libelants  to 
this  court,  where  the  decree  of  the  circuit  court  was  reversed  with  costs,  and 
the  case  remanded  with  directions  to  enter  a  decree  for  the  libelants,  and  for 
further  proceedings  to  be  had  therein,  in  conformity  with  the  opinion  of  this 
court.  The  Lady  Pike,  21  Wall^  1.  Due  record  of  the  mandate  having  been 
made,  and  execution  for  the  costs  of  this  court  having  been  issued,  the  circuit 
court  sent  the  cause  to  a  master  to  ascertain  and  report  the  amount  the  libel- 
ants were  entitled  to  recover.  Without  unnecessary  delay  the  master  made 
his  report,  which  was  subsequently  duly  confirmed,  and  the  circuit  court  en- 
tered a  final  decree  in  pursuance  of  the  mandate  of  this  court,  that  the  libel- 
ants do  have  and  recover  .of  the  claimants,  Ephraim  G.  Pearce  and  William 
Knight,  and  William  F.  Davidson  and  Peyton  S.  Davidson,  their  stipulators,  the 
sum  of  $13,190.40,  the  amount  report^  by  the  master,  with  costs  of  suit* 
Whereupon  Christopher  G.  Pearce,  William  Knight,  William  F.  Davidson  and 
Peyton  S.  Davidson  appealed  to  this  court,  which  is  the  second  appeal  in  the 
case  now  under  consideration,  and  they  assign  for  error  the  following  causes 
in  substance  and  efifect :  1.  That  the  circuit  court  erred  in  not  entering  a  final 
decree  against  Henry  Lourey,  as  owner  of  the  steamer,  and  his  stipulator  in 
the  stipulation  which  he  as  claimant  filed  for  the  value  of  the  steamer. 
2.  That  the  circuit  court  erred  in  entering  the  final  decree  against  the  parties 
therein  named  as  exhibited  in  the  record.  3.  That  the  circuit  court  erred  in 
entering  the  decree  against  the  parties  named  in  the  decree,  because  their  stip- 
ulation only  bound  them  to  abide  and  answer  the  decree  of  the  district  court. 
4.  That  the  circuit  court  erred  in  not  entering  a  final  decree  against  the  olaim- 
'ants  of  the  barge.  5.  Tljat  the  circuit  court  erred  in  entering  a  final  decree 
against  Ephraim  G.  Pearce. 

Two  of  the  errors  assigned,  to  wit,  the  first  and  the  second,  may  conveniently 
be  considered  together,  as  they  involve  very  largely  the  same  considerations. 
Notices  in  due  form  to  all  persons  claiming  to  own  the  steamer  were  regularly 
posted  by  the  marshal  at  the  same  time  that  he  attached  the  steamer  under  the 
monition  of  the  district  court;  and  the  record  of  that  court  shows  that  Henry 
Lourey  appeared  in  the  same  court  as  claimant,  and  gave  a  stipulation  with 
surety  in  the  sum  of  $10,000,  conditioned  that  the  claimant  should  abide  and 
answer  the  decree  of  the  court  where  the  stipulation  was  given.  Counsel  sub- 
sequently appeared,  and  on  his  motion  the  time  was  extended  to  file  an  answer. 
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Delay  ensued,  aud  <»  the  2d  of  February  followiug,  Ch^ifitoph^Jf  C^,  Femroe, 
William  A^.  ^apley  and  William  Knight,  owners  of  tl^e  steamer,  etc,  inter- 
y^cd  for  their  interest,  and  filed  their  answer  and  claim.  Their  pl^im  wa9 
linfiited  to  the  steamer;  but  the  Western  Union  Railroad  Company  intervened 
^%  the  same  time  as  owners  of  the  barge  and  joined  in  the  same  answer  and 
claim.  Six  days  later  it  was  ordered  by  the  court,  on  motion  of  the  proctor 
for  the  claimants,  that  the  stipulatioa  filed  at  that  time,  in  the  sum  of  $16,000, 
be  substituted  for  and  be  in  lieu  of  the  stipulation  previously  filedt  ^^^  that  the 
one  previously  filed  be  returned  to  the  surety  on  the  sama  Suffice  it  to  S9.y, 
without  copying  t^e  instrument,  that  Ephraim  G.  Pearce  ai^d  William  Knight 
are  therein  described  as  the  claimants  of  the  steamer;  and  William  F.  David- 
son and  Peyton  S*  Pavidson  b,ind  themselves,  t^eir  hejrs,  executors  ^nd  ad- 
ministr£\,tors^  \n  the  sum  of  $16^000,  unto  the  libelants,  that  they  shall  abide 
aAd  answer  th^  decree  of  the  s^id  court  in  the  aforesaid  cause. 

§2764.  A  s^uhstituted  stipulation  in  admiraUyi  becomes  ths  oxdy  atipvilatiox^ 
for  value^  and  remains  operative  on  appeal  to  t/ie  circuit  court 

Substituted  as  the  instrument  was.  for  the  prior  one,  which  was  given  as  a 
stipulation  for  vs^lue,  it  unquestionably  became  the  operative,  and  the  only  op- 
erative, stipulation  for  value.  Both  parties  concede  that  the  prior  stipulatiiop 
^as  a  stipulation  for  value,  and  that  it  was  all  the  security  the  libelants  had  for 
compensation  in  case  they  prevailed  in  the  suit.  Power  to  change  oi^e  stipula- 
tion for  another,  where  the  pj^rties  consent,  is  clearly  vested  ii^  the  district 
^,urt  in  such  a  case;  and,  inasmuch  a$  the  substitution  was  made  in  this  case 
p^  motion  of  the  proictor  of  the  clainaants,  it  sorely  does  not  lio  with  them  tp 
mterpose  any  such  objection ;  certainly  iiot  at  this  stage  pf  the  litigation.  Nor 
\^  it  necessary  to  inquire  whether  the  libelants  might  or  might  not  have  ob- 
jected at  the  time,  as  it  is  clear  that  no  such  objection  would  be  of  any  avail 
in  an  i^ppellate  coqrt  if  not  made  in  t^e  court  of  original  jurisdiction.  Through 
tl^eir  proctor,  the  present  claimant^  moved  that  the  stipulation  in  question  be 
substituted  for  the  one  previously  filed;  and  the  court  made  the  order  in  pi^r- 
suance  of  the  motion  of  their  proctor,  and  it  was  in  acordance  with  the  S£^me 
motiop  that  the  prior  stipulation  was  surrendered  to  the  surety  who  gave  it ; 
and,  if  the  theory  of  the  claimants  must  prevail,  the  libelants  are  without 
any  security  whatever,  as  the  vessel  was  discharged  from  attachment  when  the 
first  stipulation  for  value  was  filed.  Yiewed  in  the  light  of  these  sugges- 
tions, it  is  clear  that  the  first  t^nd  second  assignments  of  error  must  be  over- 
ruled. 

§  27(i(5*  An  g/ppeal  in  admiralty  carries  up  th^  whole  fund. 

2.  Nor  is  there  any  greater  merit  in  the  third  assignment  of  error,  which  as- 
sume that  the  stipulation  became  inoperative  when  the  case  was  appealed  to 
the  circuit  court.  Instead  of  that  the  rule  is  universal  that  an  appeal  from  th^ 
district  court  to  the  circuit  court  carries  up  the  whole  fui^d,  which  in  this  case 
consisted  only  of  the  stipul9>tion  for  vM^^  ^U^  the  appeal  bond^  as  the  record 
does  not  show  that  any  stipulation  for  costs  was  given  in  the  district  court 
Where  the  appeal  is  from  the  circuit  court  to  this  court  the  fund  remains  in  the 
custody  of  the  circuit  court ;  but  the  mandate  of  the  supreme  court  is  sent 
down,  and  there  operates  upon  the  fund  ^ent  iip  from  the  district  court,  just 
the  same  as  if  the  execution  had  been  issued  there  without  any  appeal  to  this 
court,  which  is  sufficient  to  show  that  the  third  assigument  of  prror  cannot  be 
sustained. 

3.  Service  w^s  not  made  upou  the  barge,  aud,  of  course,  there  could  not  be 
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any  final  decree  against  her  owners,  which  is  all  that  need  be  said  in  response 
to  the  fourth  assignment  of  error. 

§  27  66.  A  misnomer  cannot  he  suggested  on  a  second  appeal. 

4.  Other  defenses  failing,  it  is  insisted  that  the  court  erred  in  entering  a  de- 
oree  against  Ephraim  Q.  Pearoe,  which  it  is  understood  means  that  the  decree 
stiould  have  been  against  the  appellant,  Christopher  G.  Pearce,  and  not  against 
the  person  who  signed  the  stipulation.  During  the  argument  it  seemed  to  be 
conceded  that  there  is  no  such  person  as  Ephraim  G.  Pearce;  that  it  is  merely 
a  mistake  as  to  the  Christian  name  made  by  the  attorney  who  affixed  the  ap- 
pellant's name  to  the  stipulation ;  and,  if  so,  it  is  quite  too  late  for  the  party 
to  interpose  that  objection  on  a  second  appeal  in  this  court,  in  a  case  where  no 
excuse  is  shown  for  not  having  taken  steps  to  have  the  correction  made  in  the 
court  where  his  attorney  made  it.  Nothing  of  the  kind  was  suggested  when 
the  cause  was  here  before,  and  nothing  appears  to  warrant  the  conclusion  that 
the  attention  of  the  district  or  circuit  court  was  called  to  it  before  the  first 
appeal. 


Decree  affirmed. 


THE  MABET. 


(18  Wallace,  788-742.    1871. ) 


Appeal  from  U.  S.  Circuit  Court,  Southern  District  of  New  York. 

Motion  for  a  commission  to  take  testimony. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  op  Facts. —  Damages  were  claimed  by  the  owners  of  the  ship 
Isaac  F.  Chapman  for  injuries' which  the  ship  received  in  a  collision  that  oc- 
curred between  the  ship,  while  she  was  lying  at  a  dock  in  the  port  of  New 
York,  and  the  steam-tug  B.  S.  Mabey  and  the  ship  Helen  R.  Cooper,  which,  at 
the  time  of  the  collision,  was  in  tow  of  the  steam-tug,  as  more  fully  set  forth  in 
the  libel  filed  in  the  district  court.  Serious  injury  resulted  to  the  ship  of  the 
libelants,  and  they  alleged  that  the  steam-tug  and  the  ship  Helen  R  Oooper 
were  both  in  fault.  Separate  answers  were  filed  by  the  claimants  of  the  tug 
and  tow,  and  both,  it  seems,  made  preparation  for  defense,  but  before  the  day 
for  the  hearing  arrived  they  entered  into  the  following  stipulation,  which  is  an 
exhibit  in  the  motion  before  the  court.  Omitting  the  names  of  the  parties  to 
the  suit  and  the  signatures  of  the  proctors,  the  stipulation  reads  as  follows : 
'*  It  is  hereby  stipulated,  by  and  between  the  parties  representing  the  claimants 
of  the  vessels  respondent  in  the  above  action,  that  said  ship,  Helen  R  Cooper, 
shall  and  does  hereby  assume  the  conduct  of  the  defense,  and  that  all  and  any 
judgment  ordered  against  the  said  vessels,  or  either  of  them,  shall  be  assumed 
and  paid  by  said  ship  Helen  R  Cooper." 

Application  for  the  same  purpose  as  that  described  in  the  motion  was  made 
to  this  court  by  the  appellants  on  a  prior  occasion  during  the  present  term  of 
the  court,  but  it  was  refused,  as  no  excuse  was  shown  in  the  petition  or  accom- 
panying papers  why  the  witnesses  were  not  examined  either  in  the  district  or 
circuit  courts,  and  the  court  said  some  excuse  should  be  shown  satisfactory  to 
this  court  for  the  failure  to  examine  them  in  the  courts  below  —  such  as  that 
the  evidence  was  discovered  when  it  was  too  late  to  procure  such  examination, 
or  that  the  witnesses  had  been  subpoenaed  and  failed  to  appear  and  could  not  be 

reached  by  attachment,  and  the  like. 

Vol.  11—23  1265 


2767,  2768.  APPEALS  AND  WRITS  OF  ERROR. 

§  2767.  Oood  reaaonsmust  be  shown  for  irUrodiuiing  new  testimonyon  appeals 
in  admiralty. 

Commissions  for  such  a  purpose  cannot  be  allowed  as  of  course,  under  the 
twelfth  rule,  as  it  would  afford  an  inducement  to  parties  to  keep  back  their 
testimony  in  the  subordinate  courts,  and  the  effect  would  be  to  convert  this- 
court  into  a  court  of  original  jurisdiction.  Admonished  to  that  effect  by  the 
prior  decision  of  this  court,  the  parties  have  filed  with  the  present  application  an 
affidavit  as  a  compliance  with  that  requirement.  Unsettled  as  the  practice  was 
prior  to  that  decision,  the  parties  are  right  in  supposing  that  this  court  would 
entertain  a  second  application  in  the  same  case. 

Governed  by  these  views,  the  court  has  examined  the  affidavit  and  the  reasons 
given  why  the  testimony  was  not  taken  prior  to  the  hearings  in  one  of  the  sub- 
ordinate courts,  but  the  court  is  constrained  to  say  that  the  reasons  given  are 
not  satisfactory,  as  they  show  that  the  witnesses  were  in  court  and  that  they 
were  not  examined  because  the  party  now  asking  for  the  commission  agreed 
that  they  would  not  introduce  any  testimony  in  the  case,  and  the  affidavit 
shows  that  they  did  not  introduce  any  in  the  district  court  and  did  not  appeal 
from  the  decree,  and  of  course  they  did  not  and  could  not  introduce  any  in  the 
circuit  court,  as  it  is  well-settled  law  that  the  losing  party  in  the  subprdinate 
court  cannot  be  heard  in  the  appellate  court  in  opposition  to  the  decree 
in  the  subordinate  court  unless  he  himself  also  appealed  from  the  decree.  The 
William  Bagaley,  5  Wall.,  412;  The  Maria  Martin,  12  id.,  31.  Instead  of  being^ 
satisfactory,  the  reasons  set  forth  in  the  affidavit  why  the  testimony  was  not 
introduced  in  the  trials  below  are  persuasive  ani  convincing  that  the  motion 
ought  not  to  be  granted.  Having  accepted  the  bond  of  indemnity  and  failed 
to  make  any  defense,  the  risk  as  to  the  sufficiency  of  the  sureties  was  upon  the 
present  appellants,  and  the  fact  that  they  misjud^d  or  are  disappointed  in  that 
behalf  furnishes  no  reason  for  the  motion  before  the  court. 

Motion  denied. 

THE  MABEY, 
ao  WaUace,  419,  420.    1870.) 

Statement  of  Facts. —  Appeal  in  admiralty.  Motion  by  appellant  for  a 
commission  to  take  further  evidence,  it  being  alleged  in  the  affidavit  that  the 
witnesses  were  material  and  necessary,  and  that  affiant  could  not  safely  proceed 
to  trial  without  them. 

Opinion  by  Mr.  Justice  Nelson. 

No  excuse  is  shown  in  the  papers,  on  which  the  motion  is  founded,  why  the 
witnesses  named  and  proposed  to  be  examined  were  not  examined  in  some  one 
of  the  courts  below  before  the  hearing  there.  The  affidavit  simply  states  that 
the  testimony  of  these  witnesses  is  material  as  advised  by  counsel. 

§  2768«  Good  reason  must  he  shown  for  the  allowance  of  f mother  proof  on  an 
appeal  in  admiralty. 

This  is  not  in  accordance  with  the  practice  of  the  court.  Some  excuse,  sat- 
isfactory to  this  court,  should  be  shown  for  the  failure  to  examine  them  in  the 
courts  below,  such  as  that  the  evidence  was  discovered  when  it  was  too  late  to 
procure  such  examination,  or  that  tiie  witnesses  had  been  subpoenaed  and  failed 
to  appear  and  could  not  be  reached  by  attachments,  and  the  like.  The  Boston, 
1  Sumn.,  328, 331 ;  Coffin  v.  Jenkins,  3  Story,  108 ;  The  William,  7  Irish  Jurist^ 
354 ;  Jarvis  -y.  Chandler,  1  Turner  &  Russell,  319. 
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Many  of  the  oases  bearing  on  this  subject  are  cases  of  amendment  in  the 
appellate  court  by  adding  new  allegations  and  giving  new  proofs.  Parsons  on 
Shipping,  2  vol.,  pp.  429,  430, 431,  and  note;  Conkiin's  Admiralty,  pp.  418, 419; 
Lamb  v.  Parkman  (2d  Circuit,  per  Curtis,  J.),  21  Law  Keporter,  589.  But  they 
involve  the  practice  applicable  to  motions  simply  to  examine  witnesses  in  tho 
appellate  court.  There  can  be  no  substantial  amendment  in  this  court;  but  if 
the  pleadings  or  evidence  are  so  defective  that  no  decree  can  be  founded  upon 
them,  and  the  case  appear  to  have  merits,  the  court  will  reverse  the  decree- 
and  remand  the  cause  to  the  court  below  with  directions  to  permit  amendments 
and  further  proofe.  Brig  Caroline,  7  Cranch,  496-500;  Mary  Anne,  8  Wheat.^ 
380. 

It  is  quite  apparent,  if  commissions  were  to  be  allowed  by  this  court  to  issue 
as  a  matter  of  course,  on  a  formal  application  under  the  twelfth  rule,  without 
requiring  any  excuse  for  not  taking  the  evidence  in  the  usual  way  before  the 
courts  below,  the  privilege  would  be  open  to  great  abuse,  disturbing  the  orderly 
proceedings  in  courts  of  admiralty.  Instead  of  taking  proofs  in  the  cause  in 
the  courts  below,  and  there  thoroughly  trying  it,  much  of  the  evidence  could 
safely  be  omitted,  relying  on  the  new  evidence  in  this  court.  There  is  no  hard- 
ship upon  the  parties  in  guarding  against  this  abuse  with  great  care  and  strict- 
ness, as  they  have  two  opportunities  to  procure  the  attendance  and  examination 
of  the  witnesses  before  they  come  here  on  appeal;  first  before  the  district  court 
and  again  before  the  circuit. 

Motion  denied. 

g  2769.  Lies,  when. —  No  appeal  lies  to  the  circuit  court  in  a  admiralty  case  from  an  order 
of  the  district  court  refusing  a  motion  for  a  rehearing.  Such  a  motion  is  addressed  to  the 
discretion  of  the  district  court,  and  is  not  a  legitimate  subject  of  appeal.  It  seems  that  the 
circuit  court  has  no  power  in  such  ^  case  to  issue  a  mandamiLa  to  the  district  court  to  compel 
the  judge  to  set  aside  his  decree,  or  to  grant  a  rehearing,  or  to  aUow  an  appeal  nunc  pro  tuna 
after  the  time  has  expired.    The  Enterprise,  3  Wall.  Jr.,  62. 

8  2770.  Where  an  action  in  personam  is  brought  in  admiralty  on  a  demand  for  less  than 
$50,  but  the  interest  before  the  decree  is  rendered  makes  the  amount  more  than  $50,  an  appeal 
lies  to  the  circuit  court  from  such  decree,  and  on  such  appeal  the  libelant  is  entitled  to  have 
full  costs  taxed  in  his  favor.    Qodtrey  v,  Gil  martin,  2  Blatch.,  840. 

§  2771.  No  appeal  lies  from  the  circuit  to  the  supreme  court  in  an  admiralty  case,  where, 
on  appeal  to  the  circuit  from  the  district  court,  the  circuit  court  has  awarded  the  appellee  a 
larger  sum,  without  a  cross-appeal,  than  was  awarded  to  him  in  the  district  court,  if  the  sub- 
stance of  the  decree  has  not  been  changed.    The  Water  Witch,  1  Black,  599. 

§2772.  Where  the  proceeds  of  property  seized  for  a  forfeiture  incurred  under  the  rev- 
enue laws  of  the  United  States  are  paid  into  the  district  court,  a  petition  of  the  informer  for 
his  shares  of  such  proceeds  is  a  proceeding  in  admu*alty,  and  an  appeal  lies  from  the  decision 
of  the  court  thereon  to  the  circuit  court.     Westcot  v.  Bradford,  4  Wash.,  496. 

§  2778.  It  seems  that  the  failure  of  the  district  court  in  an  admiralty  proceeding  to  grant 
process  for  reducing  the  res  into  possession  would  sustain  an  appeal  to  the  circuit  court.  Oov- 
emor  of  Georgia  v,  Mandrazo,  1  Pet.,  133. 

§  2774.  Validity  of  appeal. —  An  appeal  from  the  district  to  the  circuit  court  in  an  admi- 
ralty proceeding  is  valid  where  it  has  been  treated  by  both  parties  as  valid,  and  proceedings 
have  been  taken  under  it  whereby  the  decree  below  was  reversed  on  default,  and  the  reversal 
has  been  waived  by  the  libelants.     The  Native,  14  Blatch.,  85. 

§  2775.  Increasing  damages. —  On  an  appeal  in  admiralty  from  the  district  to  the  circuit 
court  the  libelant  cannot  ask  that  his  damages  be  increased  if  he  did  not  appeal  from  the 
decree  of  the  district  court.  Airey  v.  Merrill,  2  Curt.,  12;  The  Peytona,  2  Curt.,  27.  In  such 
a  case,  on  the  affirmance  of  the  decree  of  the  court  below,  the  only  increase  of  damage  the 
libelant  can  ask  is  an  allowance  for  delay  in  payment.    Allen  v.  Hitch,  2  Curt.,  147. 

§  277(>.  Eifect  of  appeal. —  After  an  appeal  from  the  district  to  the  circuit  court  in  an  ad- 
miralty proceeding  the  circuit  court  ordered  that,  unless  the  appellant  give  a  bond  with  suffi- 
cient sureties  for  the  payment  of  all  costs  and  damages  decreed  on  the  apx)eal,  the  decree  of 
the  district  court  would  bo  carried  into  effect.    After  a  hearing  in  the  circuit  court,  that  court 
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a£Srmed  the  decree  of  the  district  court,  and  ordered  that  unless  an  appeal  was  taken  to  the 
supreme  court  within  a  certain  time  a  summary  judgment  should  he  entered  against  the  appel- 
lant and  his  sureties.  Held^  that  as  to  the  sureties  the  decree  was  not  final,  hut  provisional, 
and  that  on  taking  the  appeal  to  the  supreme  court  it  hecame  inoperative.  Ex  parte  Sawyer, 
21  Wall.,  239. 

§  2777.  It  seems  that  a  decree  in  admiralty  may  remain  of  effect  after  an  appeal  to  the  cii^ 
cuit  court,  if  no  bond  for  damages  is  given ;  it  is  held  that  the  adjudged  cases  do  not  decide 
the  contrary,  but  that  the  cases  do  decide,  that  where  an  appeal  in  an  admiralty  cause  is  taken 
from  the  decree  of  the  district  court,  and  security  on  appeal  is  given,  then  the  decree  of  the 
district  court  is,  by  such  appeal,  rendered  of  no  effect.    Dutcher  v.  Woodhull,*  7  Ben.,  318. 

§  2778.  A  decree  was  entered  in  the  district  court  in  an  admiralty  proceeding,  and  an 
appeal  taken  to  the  circuit  court  A  bond  for  a  supersedeas  not  being  given  within  the  ex- 
tended time,  a  levy  was  made  on  land  belong^g  to  one  of  the  stipulators.  Subsequent  to 
the  levy  a  bond  was  accepted,  the  execution  and  levy  were  ordered  to  stand,  and  the  cause  was 
transmitted  to  the  circuit  court,  where  the  decree  below  was  affirmed,  and  an  appeal  was 
taken  to  the  supreme  court.  The  supreme  court  affirmed  the  decree  of  the  circuit  court,  and 
a  final  decree  was  entered  pursuant  to  the  mandate.  Pending  these  proceedings  the  stipu- 
lator mortgaged  the  lands  levied  upon  to  a  bank,  the  bank  was  adjudged  bankrupt,  and  its  as- 
signee applied  for  an  injunction  to  prevent  the  sale  of  the  land  under  the  original  levy.  Tiie 
prayer  of  the  petition  was  granted,  the  court  holding  that  tlie  subsequent  proceedings  ren- 
dered the  decree  of  the  district  court  of  no  effect.    Ibid. 

§2779.  Jarisdiction. —  The  circuit  court  will  not  decline  jurisdiction  of  an  action  for  per- 
sonal damages,  brought  by, an  American  seaman  serving  on  board  a  British  vessel,  whose 
voyage  terminated  in  this  country,  and  whose  master  was  domiciled  here,  which  is  brought 
to  it  on  appeal  to  the  district  court,  on  the  ground  that  it  would  call  in  question  the  acts 
of  a  British  consul  in  a  foreign  port  respecting  the  crew  of  such  vessel,  and  especially  where 
the  injury  complained  of  is  a  tort  of  the  master.    Patch  v.  Marshall,  1  Curt.,  453. 

8  2780.  Interest. —  The  district  court  in  admiralty  awarded  the  libelant  a  certain  sum  as 
salvage  compensation.  Both  parties  appealed  to  the  circuit  court  from  the  award,  and  the 
circuit  court  awarded  the  libelant  the  same  sum.  Held,  that  the  libelants  were  not  entitled 
to  interest  on  such  sum  from  the  time  of  the  decree  in  the  court  below,  because  the  libelants 
by  appealing  had  placed  the  claimants  in  a  position  in  which  they  could  not  liave  dis- 
charged their  obligation  if  they  would.    The  Rebecca  Clyde,  12  Blatch.,  404. 

§  2781.  Notice. —  A  notice  purporting  to  be  an  appeal  in  an  admiralty  proceeding  is  bad 
for  duplicity  which  asks  a  review,  and  also  gives  notice  that  new  evidence  will  be  introduced, 
because  both  a  review  and  a  trial  de  novo  cannot  be  had  on  the  same  appeal.  Sloop  Leonede 
V,  United  States,*  1  Wash.  Ty.,  179. 

'g  2782.  No  rule  of  pi'actioe  in  admiralty  renders  it  necessary  for  either  party  to  give  the 
other  notice  of  a  final  decree  otherwise  than  in  employing  the  proper  means  for  enforcing  it; 
neither  is  the  successful  party  required  to  warn  the  other  that  the  period  for  delay  will  ex- 
pire.   The  entry  of  the  decree  is  notice  to  all  parties.     Gaines  v.  Travis,  Abb.  Adm..  424. 

§  2788.  Effect  of  decree. — The  doctrine  that  all  persons  are  bound  by  a  decree  in  admiralty 
does  not  apply  to  persons  who  purchase  the  property  pending  an  appeal  under  an  order  of 
sale  by  the  lower  court.    Jones  v.  Walker,*  2  Haywood  (N.  C),  291. 

^  2784.  On  appeal  from  the  decree  of  the  district  court  in  an  admiralty  suit  in  rem,  the 
circuit  court  rendered  a  decree  against  the  claimants,  and  held  that  the  vessel  was  a  foreign 
one.  The  vessel  being  improperly  removed  from  the  possession  of  the  marshal,  it  was  libeled 
in  another  court  and  the  decree  of  the  circuit  court  appended  to  the  libel.  Held,  that  the  de- 
termination of  the  circuit  court,  until  reversed,  was  conclusive  of  the  foreign  character  of 
the  vessel,  and  that  even  though  such  decision  may  have  been  erroneous,  it  was  not  an  excess 
of  jurisdiction.    The  Rio  Grande,  28  Wall.,  465. 

g  2785.  Costs. —  The  libelant  in  an  admiralty  proceeding  claimed  $55,  but  on  the  trial  ad- 
mitted that  but  $45  was  due  him.  This  sum  the  court  allowed  him,  and  in  the  taxation  of 
costs  plenary  costs  were  taxed  in  his  favor.  On  appeal  from  such  taxation  the  circuit  court 
held  that  although  the  amount  claimed  was  nominally  over  $50,  yet  the  libelant,  by  admit- 
ting that  a  less  sum  was  due,  and  seeking  only  to  recover  such  less  sum,  had  really  no  claim 
above  the  less  sum,  and  that  therefore  only  summary  costs  should  have  been  allowed  him ; 
that  it  was  not  a  case  which  was  appealable ;  and  that  the  taxation  of  plenary  costs  must  be 
overruled.     McGinnis  v.  Carlton,  Abb.  Adm.,  571. 

§  2786.  An  appeal  in  admiralty  to  the  circuit  court  is  not  regular  unless  the  appellant  gives 
security  for  the  costs ;  such  security  is  necessary  even  when  it  is  not  intended  to  supersede 
execution.     Hayford  v.  Griffith,*  3  Blatch.,  36. 

§  2787.  Allowance  of  appeal. —  If  the  district  court  refuses  an  appeal  in  an  admiralty  pro- 
ceeding, the  circuit  court  will  review  such  refusal,  and  ascertain  whether  it  was  lawful ;  and 
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if  it  finds  the  right  exists,  e£Fect  must  be  given  to  it  by  directing  the  clerk  to  enter  the  appeal, 
on  proper  security  being  given,  when  required,  and  by  proceeding  in  due  course  to  hear  and 
consider  it.  It  is  held,  contrary  to  the  opinion  expressed  in  the  case  of  The  New  England,  8 
Sumn.,  495  (Stoby,  J.)f  that  a  mandamua  in  such  a  case  is  not  necessary.  The  Enterprise,*  2 
Curt.,  817. 

§  2788.  Bond. —  Where  in  an  admiralty  proceeding  the  claimant  appeals  from  the  district 
to  the  circuit  court,  the  bond  and  other  stipulations  follow  the  cause  into  the  circuit  court, 
and  ux>on  affirmance  of  the  decree  the  fruits  of  the  appeal  bond  and  other  stipulations  may 
be  obtained  in  the  same  manner  as  in  the  court  below,  they  being  in  fact  nothing  more  than 
a  security  taken  to  enforce  the  original  decree ;  and  on  such  appeal  the  circuit  court  must 
carry  its  own  decree  into  execution.     The  Wanata,  5  Otto,  616.    See  §  275. 

§  2789.  The  certificate  of  a  United  States  commissioner  for  the  district  from  the  circuit 
court  of  which  an  appeal  from  a  district  court  in  admiralty  has  been  transferred,  that  a  per- 
son had  appeared  before  him  and  bound  himself  as  surety  to  pay  damages  and  costs  in  the 
action  so  removed,  will  not  authorize  summary  judgment  and  execution  against  the  person 
so  named  as  surety ;  and  if  execution  has  issued  and  the  surety's  body  been  taken  on  execu- 
tion, he  is  entitled  to  relief  on  motion  in  the  circuit  court  issuing  the  execution.  Sawyer  v. 
Oakman,  11  Blatch.,  67. 

§  2790.  In  case  of  the  confirmation  of  a  decree  of  condemnation  of  the  district  court  on 
appeal  to  the  circuit  court,  the  circuit  court  will  forthwith  enter  judgment  against  the  claim- 
ant and  his  sureties  on  a  bond  given  upon  the  delivery  of  the  cargo  to  him.  Nelson  v.  United 
States,  Pet.  C.  C,  243. 

§  27h1.  Amendments. —  Parties  allowed  to  introduce  evidence,  and  amend  their  pleadings, 
in  the  circuit  court  in  a  collision  case.  Remington  v.  The  Atlantic  Royal  Mail  Steam  Naviga- 
tion Co.,»  6  Blatch.,  153. 

§  2792.  On  an  appeal  in  admiralty,  the  appellee,  on  setting  forth  that  the  appeal  was  taken 
for  delay,  and  that  he  had  been  greatly  injured  thereby,  was  allowed  to  amend  his  libel,  so  as 
to  make  a  further  claim  for  damages  above  costs.     Weaver  v.  Thompson,*  1  WalL  Jr.,  343. 

§  2793.  Though,  on  appeal  to  the  supreme  court  in  a  proceeding  in  admiralty  for  a  forfeit- 
ure, it  appears  that  the  decree  of  the  district  court  is  erroneous,  and  must  be  reversed  on  ac- 
count of  defects  in  the  libel,  yet  where  it  appeal's  probable  that  an  offense  has  been 
committed,  the  cause  will  be  remanded  to  the  district  court,  with  directions  to  permit  the 
libel  to  be  amended.    The  Mary  Ann,  8  Wheat.,  390. 

§  2794.  On  an  appeal  to  the  superior  court  of  the  territory  of  Florida  in  an  admiralty  case 
in  rem,  amendments  to  the  pleadings,  by  which  they  are  made  to  include  additional  property 
not  claimed  in  the  lower  courts,  or  by  which  a  greater  value  is  placed  upon  the  property 
claimed,  are  improper ;  but  where  it  clearly  appears  that  the  libelant  is  entitled  to  ttie  addi- 
tional property  thus  claimed,  the  decree  of  the  court  below  will  be  reversed  without  prejudice 
to  the  libelant's  rights  to  properly  proceed  to  claim  such  additional  proi>erty.  Houseman  v. 
Schooner  North  Carolina,  15  Pet.,  50. 

§  2795.  Exceptions. —  Since  the  act  of  1875,  a  case  in  admiralty  will  not  be  reviewed  on 
the  evidence ;  where  appellant  desires  to  press  his  exceptions  to  a  commissioner's  report,  he 
should  get  a  finding  of  facts,  so  as  to  present  questions  of  law  alone.  The  Richmond,* 
13  Otto,  540. 

§  2796.  On  an  appeal  in  admiralty,  it  is  not  competent  for  the  circuit  court  to  send  the  case 
back  to  the  commissioner  on  a  point  not  raised,  either  by  proper  exceptions  taken  before  him 
or  by  exception  in  the  district  court.    The  Vicksburg,  7  Blatch.,  220. 

g  2797.  Under  the  act  of  February  16,  1875  (18  Stats.,  315),  to  facilitate  the  disposition  of 
causes  in  the  supreme  court,  the  findings  of  fact  by  the  circuit  court  in  admiralty  cases  are 
conclusive,  and  the  only  rulings  in  such  cases  which  can  be  presented  by  bill  of  exceptions 
are  rulings  upon  questions  of  law.    The  Abbotsford,  8  Otto,  440. 

§  2798.  The  record. —  It  is  not  a  sufficient  ground  for  reversal  that  the  record  in  an  admi- 
ralty case  does  not  show  the  facts  on  which  the  decree  was  rendered.  Hills  v.  Ross,*  3  Dal., 
184. 

§  2799.  Where  the  record  of  an  admiralty  suit  was  loosely  kept  on  separate  pieces  of  paper, 
the  appellate  court  admitted  depositions  to  show  that  a  sale  of  property  seized  was  made 
under  an  order  of  the  lower  court.    Jones  v.  Walker,*  2  Haywood  (N.  C),  291. 

§  2H00.  Section  698  of  the  Revised  Statutes  gives  the  supreme  court  power  to  prescribe 
what  shall  be  included  in  the  transcript  in  appeals  in  admiralty  cases,  where  the  act  of  1875 
does  not  apply.    The  Adriatic,*  13  Otto,  730. 

§  2801.  On  appeal  from  the  circuit  to  the  supreme  court  in  admiralty  cases,  only  such  rul- 
ings of  the  circuit  court  will  be  considered  as  might  properly  be  put  into  a  bill  of  exceptions 
on  the  trial  of  an  action  at  law,  and  the  findings  of  fact  sent  up  with  the  record  are  conclu- 
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sive.    In  such  a  case  the  findings  have  all  the  effect  of  a  verdict  of  a  jury  at  common  law. 
The  Benefactor,  12  Otto,  218. 

§  2802.  In  admiralty  cases  which  may  be  sent  to  the  supreme  court,  the  testimony  taken 
in  the  circuit  court,  under  the  act  of  March  3,  1803,  oh.  93,  must  go  with  the  case,  and  must 
therefore  be  in  writing.    The  Schooner  Boston,  1  Sumn.,  332. 

§  2808.  Where  the  pleadings  in  an  admii*alty  case  are  so  defective  and  informal  that  a  final 
decree  cannot  be  pronounced  upon  the  merito,  the  supreme  court  must  reverse  the  decree 
and  remand  the  case  to  the  circuit  court,  with  directions  to  permit  the  pleadings  to  be 
amended.     The  Divina  Pastora,  4  Wheat.,  64. 

§  2804.  In  an  admiralty  case  the  matter  was  referred  to  a  master  to  compute*  the  damagea 
After  taking  testimony  he  reported  that  there  was  a  certain  amount  due,  but  was  not  re- 
quested to  report  the  evidence  taken,  or  his  findings  of  fact,  and  only  returned  a  part  of  the 
evidence,  and  no  statement  of  facts.  The  district  court  entered  a  decree,  which  was  appealed 
from  to  the  circuit  court.  On  appeal  from  the  decree  of  the  circuit  court,  the  supreme  court, 
in  the  absence  of  the  testimony  and  of  a  satisfactory  statement  of  facts  in  the  record,  refused 
to  review  exceptions  to  the  finding  of  the  master  as  to  the  amount  due.  The  Cayuga,  16 
Wall.,  183. 

§2805.  Further  proof — New  evidence. —  Where,  in  an  instance  case  in  the  supreme 
court,  further  proofs  had  been  ordered  at  a  former  term,  and  a  witness  was  produced  in  open 
court,  instead  of  taking  his  testimony  viva  voce,  it  was  ordered  that  it  be  taken  by  deposition. 
The  Samuel  3  Wheat.,  77.     See  Jig  2752,  2753. 

§  2x's06.  The  supreme  court,  except  in  very  special  circumstances,  will  disallow  an  applica- 
tion to  furnish  further  proofs  in  a  prize  case  brought  there  on  appeal  from  the  circuit  court, 
where  the  parties  had  the  benefit  of  full  proofs  in  the  courts  below.  The  Dos  Hermanos,  2 
Wheat.,  98. 

§  2807.  If  after  hearing  the  preparatory  proofs  in  a  prize  case  in  admiralty  further  proofs 
are  taken,  and  no  formal  order  therefor  and  no  objection  appears  in  the  record,  it  will  be  pre- 
sumed by  the  appellate  court  that  they  were  taken  by  consent,  and  the  irregularity  is  com- 
pletely waived.     The  Pizarrc,  2  Wheat.,  240. 

§  2808.  In  case  of  an  appeal  in  a  prize  case,  affidavits  in  the  nature  of  further  proof  may 
be  admitted  for  the  appellant  and  claimant  instanter^  unless  it  should  api^ear  that  the  libel- 
ante  and  captors  ought  also  to  have  an  opportunity  to  introduce  further  proofs,  in  which 
case  the  cause  will  be  continued  for  such  further  proofs.    The  Venus,  1  Wheat.,  113. 

^  2809.  In  prize  causes  it  is  the  practice  of  the  supreme  court  to  hear  the  cause  in  the  first 
instance  upon  the  evidence  transmitted  from  the  circuit  court,  and  to  decide  upon  that  evi- 
dence whether  it  is  proper  to  allow  further  proof.  (In  this  case  the  further  proof  was  ordered 
to  be  taken  under  a  commission,  pursuant  to  a  rule  of  court.)  The  London  Packet,*  2 
Wheat.,  371. 

§  2810.  Under  the  act  of  congress  of  March  3,  1803,  either  party  to  an  appeal  to  the  su- 
preme court  was  allowed  to  produce  additional  testimony  in  admiralty  and  prizo  cases,  which 
should  be  taken  on  a  commission  to  be  issued  from  the  supreme  court  or  from  the  circuit 
court.  In  such  a  case,  if  evidence  is  offered  which  was  taken  under  a  commission  issued  by 
the  clerk  of  the  circuit  court  and  executed  by  both  parties,  it  will  be  presumed  either  that 
the  circuit  court  made  the  proper  order  or  that  the  parties  waived  it  by  joining  in  the  execu- 
tion.    Rich  V,  Lambert,  12  How.,  353. 

(^2811.  On  an  appeal  from  the  district  to  the  circuit  court  in  admiralty,  new  evidence  may 
be  adduced.  An  appeal  in  the  admiralty  is  rather  in  the  nature  of  a  new^  trial,  in  which  the 
court  does  not  enter  into  the  mere  consideration  of  the  propriety  of  the  decision  of  the  judge 
below  upon  the  evidence  before  him,  but  affords  an  opportunity  to  the  appellant  to  present 
his  case  with  the  best  possible  aspect  that  the  new  allegations  or  new  evidence  can  afford  it. 
Rose  V,  Himely,  Bee,  314. 

§  2812.  The  circuit  court  upon  an  appeal  to  it  from  the  district  court  in  admiralty  pro- 
ceedings may  peimit  new  allegations  and  new  proofs  to  be  made.  To  do  so  is  not  an  act  of 
original  jurisdiction  by  the  circuit  court.     The  Marianna  Flora,  11  Wheat.,  38. 

§  2813.  Further  proof  will  not  be  admitted  in  the  supreme  court  unless  a  sufficient  excuse 
is  shown  for  not  taking  the  evidence  in  the  usual  way  before  the  court  below,  and  depositions 
taken  under  a  commission  from  the  circuit  court  will  not  be  admitted  except  upon  a  similar 
showing.    The  Juniata,*  1  Otto,  366. 

§2814.  Where  in  an  admiralty  proceeding,  under  the  revenue  laws,  the  judgment  of  the 
district  court  is  against  the  claimant,  and  he  api)eals  to  the  circuit  court,  and  produces  on  the 
appeal  additional  evidence  not  used  in  the  court  below,  without  showing  good  cause  for  not 
producing  it,  if  the  proof  is  balanced,  the  judgment  must  be  affirmed.    The  Brig  Busy,  2 

Curt,  591. 
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§  28 1 5.  Where  new  evidence  is  offered  in  the  circuit  court  upon  appeal  from  the  decree  of 
the  district  court  in  an  admiralty  proceeding,  which  might  fairly  have  been  introduced  in  the 
«ourt  below  by  the  exercise  of  reasonable  diligence,  it  will  be  treated  as  being  of  far  less  value 
than  it  would  have  been  under  other  circumstances,  especially  if  it  goes  to  the  very  gist  of  the 
matter  in  controversy,  since  it  may  be  Imputed  to  the  laches  of  the  party,  and  is  open  to 
the  suspicion  of  fraud.    Cushman  v.  Ryan,  1  Story,  96. 

§  2816.  On  an  appeal  in  admiralty  a  commission  will  be  allowed  to  take  depositions  to  be 
used  on  the  trial  in  tlie  supreme  court.    Hawthorne  r.  United  States,*  7  Cr.,  107. 

§  2817.  A  deposition  entitled  in  the  district  court,  but  not  received  there  in  time  to  be  used 
in  the  trial,  and  sent  unopened  to  the  circuit  couit  on  appeal,  cannot  be  read  in  the  latter 
•court.     The  Buckeye  State,  Brown,  66. 

§  2818.  New  evidence  will  not  be  heard  in  the  supreme  court  of  the  territory  on  appeals 
thereto  in  admiralty  cases.  The  admiralty  practice  of  the  federal  courts  is  not  binding  upon 
the  territorial  supreme  court,  because  the  act  of  congress  establishing  the  court  provides  that 
appeals  and  writs  of  error  in  cases  of  federal  cognizance  shall  be  heard  by  it  as  in  other 
cases.     Cutler  v.  Steamship  Columbia,*  1  Oreg.,  101. 

§  28 1 9.  Where  the  appellant  in  a  case  of  collision  showed  by  affidavit  that  two  witnesses 
who  testified  below  had  an  agreement  with  the  libelant  for  a  sum  of  money  if  the  suit  re- 
sulted in  his  favor,  a  commission  was  awarded  to  take  the  testimony  of  such  witnesses  in  ref- 
erence to  the  alleged  agreement.    The  Western  Metropolis,*  12  Wall.,  389. 

§  2820.  <.'ollision. —  The  court  below,  finding  that  both  vessels  were  in  fault  in  a  case  of 
collision,  divided  the  damages,  and  its  decree  was  affirmed.    The  Stephen  Morgan,*  4  Otto,  599. 

§  2821.  Where,  in  a  collision  case,  the  district  court  finds  both  parties  at  fault  and  divides 
the  loss,  and  only  one  party  appeals,  it  will  be  presumed  that  the  other  party  acquiesces  in  the 
decree,  and  on  appeal  the  only  question  to  be  considered  is  whether  the  appellant  is  in  the 
wrong.    The  Quickstep,  2  Biss.,  292. 

§  2822.  The  supreme  court  will  not  reverse  the  decree  of  the  circuit  court  in  a  collision 
case  in  admiralty  because  of  the  improper  admission  of  a  deposition  before  the  commissioner 
to  assess  the  damages,  where  there  was  other  evidence  by  which  the  commissioner  might  have 
been  led  to  put  the  damages  above  the  sum  to  which  the  supreme  court  would  limit  the  re- 
covery.   The  Steamer  Webb,  14  Wall.,  417. 

§  2S23.  Prize. —  Where  a  vessel  has  been  condemned  upon  insufficient  evidence,  the  proofs 
being  of  a  loose  and  hearsay  character,  the  decree  of  the  lower  oourt  will  be  reversed,  but 
costs  wiU  be  withheld.    The  Wren,  6  Wall..  586. 

§  2824.  A  vessel  and  cargo  were  libeled  in  the  district  court  as  prize  of  war,  but  the  libel 
was  dismissed.  On  appeal  to  the  supreme  court  it  was  held  that  the  case  was  clearly  not  one 
of  prize,  and  that  the  decree  of  the  district  court  must  be  affirmed.  But  as  the  record 
showed  strong  probabilities  that  there  had  been  a  violation  of  navigation  laws,  and  perhape 
of  revenue  and  neutrality  laws,  the  cause  was  remanded  with  directions  to  allow  the  libelant 
a  reasonable  time  to  amend  the  libel.    The  Watchful,  6  Wall.,  93. 

§  282.5.  Where  a  case  has  been  prosecuted  in  the  lower  court  as  exclusively  a  question  of 
prize  or  no  prize,  the  property  in  question  cannot  be  condemned  in  the  supreme  court  as  lia- 
ble to  confiscation  as  having  been  purchased  in  violation  of  acts  of  congress  and  trade  regu- 
lations established  in  pursuance  thereof.    United  States  v.  Weed,  5  Wall.,  67. 

§  2826.  Where  a  case  has  been  prosecuted  as  prize  in  the  modes  in  use  in  prize  courts,  but 
which  appears  from  the  facts  in  the  record  not  to  have  been  prize,  but  a  case  of  forfeiture,  it 
seems  that  the  case  will  be  remanded  for  further  proceedings.  But  when  it  appears  that 
there  is  no  reason  to  believe  from  the  record  that  any  forfeiture  has  been  incurred,  the  de- 
cree of  the  court  below  dismissing  the  libel  and  restoring  the  property  to  the  owners  will  be 
afi[irmed  by  the  supreme  court.    Ibid. 

§  2827.  It  seems  that  where  property,  which  the  record  shows  was  prize,  has  been  pro- 
ceeded against  on  the  instance  side  of  the  court,  the  supreme  court  will,  on  appeal,  remand 
the  case  for  proceedings  in  prize.    Ibid. 

§  2828.  After  an  appeal  from  the  circuit  to  the  supreme  court  in  a  prize  case,  evidence  re- 
ceived too  late  to  be  used  on  the  trial  may  be  placed  on  file  and  transmitted  with  the  record 
to  the  supreme  court  de  bene  esse.    The  London  Packet,  1  Mason,  28. 

§  2829.  The  objection  that  the  depositions  in  the  record  should  be  stricken  out,  because 
it  does  not  appear  that  any  order  had  been  granted  on  behalf  of  either  party  to  take  such 
proofs,  will  be  disregarded  in  the  supreme  court  on  appeal.  Where  both  parties  have  taken 
such  proofs,  and  they  were  taken  upon  interrogatories  and  cross-interrogatories,  the  infer- 
ence ^s  unavoidable,  either  that  there  was  an  order  for  taking  such  proofs  or  that  they  were 
taken  by  the  parties  by  mutual  consent.    The  (Georgia,  7  Wall.,  88. 

9  2830.  In  prize  cases  the  supreme  court  can  exercise  appellate  jurisdiction  only,  and  a 
claim  of  ownership  cannot  be  interposed  there  for  the  first  time.    If,  however,  the  circuit 
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court  has  proceeded  in  the  matter  before  the  time  within  which  it  could  properly  proceed  in 
the  absence  of  claimants,  the  supreme  court  will  remand  the  cause  to  the  circuit  court, 
with  directions  to  allow  the  claim  to  be  filed,  and  the  libel  amended,  if  necessary.  The  Har- 
rison, 1  Wheat.,  299. 

§  283 1 .  If,  in  a  prize  case,  the  claimant  appeals  to  the  circuit  court  from  the  disallowance 
of  his  claim,  and  deserts  his  appeal,  the  circuit  court  may  affirm  the  decree  with  costs.  The 
Privateer  Montgomery  v.  The  Schooner  Betsey,  1  Oall..  417. 

§  2832.  A  vessel  was  condemned  in  prize  proceedings  in  the  circuit  court,  and  the  case  waa 
carried  to  the  supreme  court  on  writ  of  error.  Pending  the  hearing  a  treaty  was  made  by 
which  all  property  not  definitively  condemned  was  to  be  restored.  Held,  that  inasmuch  as 
the  case  had  been  taken  to  the  supreme  court,  and  was  liable  there  to  be  reversed,  the  con- 
demnation was  not  definitive  and  that  the  property  must  be  restored.  United  States  v. 
Schooner  Peggy,  1  Cr.,  108. 

§2833.  In  this  case,  which  was  a  prize  case  brought  to  the  supreme  court  on  appeal,  the 
court  reverse  the  decree  of  condemnation,  but  order  that  the  claimants  pay  the  costs  and  ex- 
penses of  the  captors,  because  they  were  put  to  great  trouble  and  delay  by  reason  of  the  de- 
fective documents  found  on  board  the  vesseL    The  London  Packet,  5  Wheat.,  143. 

§  2834.  In  a  prize  case,  though  restitution  was  ordered,  it  was  decreed  that  the  claimant 
pay  the  costs  and  expenses  of  the  captors,  because  it  was  by  the  fault  of  the  claimant's  agent 
that  the  vessel  was  accompanied  by  defective  documents.     The  Venus,  5  Wheat.,  131. 

§  2835.  In  prize  cases,  whenever  it  appears  that  the  notice  of  appeal,  or  of  intention  to 
appeal,  to  the  supreme  court  is  filed  with  the  clerk  of  the  district  court  within  thirty  days 
next  after  the  final  decree,  an  appeal  wiU  be  allowed  to  the  supreme  court  whenever  the  pur- 
poses of  justice  require  it.    The  Neustra  Sefiora  de  Regla,  17  Wall.,  31. 

§  2836.  Disposition  of  property  pending  appeal. — On  an  appeal  in  admiralty,  the  prop- 
erty follows  the  appeal  into  the  circuit  court,  and  passes  at  once  into  the  custody  of  such 
court,  to  whom  any  application  about  the  disposition  of  it  must  be  made.  Davis  t7.  The  Sen- 
eca,* Gilp.,  84.  The  property  is  no  longer  subject  to  the  interlocutory  orders  of  the  district 
court.  The  Grotius,*  1  Gall.,  503.  But  it  does  not  follow  the  cause  into  the  supreme  court. 
The  Lotta wanna,  20  Wall.,  225.  The  inferior  court  may  sell  such  property  as  is  likely  to 
perish.    Jones  v.  Walker,*  2  Haywood  (N.  C),  291. 

§  2837.  Where  the  appeal  is  regular,  it  brings  all  the  funds  in  the  case  to  the  circuit  court; 
and  they  remain  there  in  case  of  a  further  appeal  to  the  supreme  court.  Hayford  v.  Griffith,* 
8  Blatch.,  86. 

§  2838.  In  case  of  an  appeal  in  admiralty,  from  the  district  to  the  circuit  court,  the  pro- 
ceeds of  the  property,  if  it  has  been  converted  into  money,  should  follow  the  appeal  into  the 
circuit  court,  and  be  deposited  in  such  bank,  or  other  place,  as  the  court  may  direct,  there  to 
remain  subject  to  the  disposition  of  the  court.  If  the  property,  at  the  time  of  the  appeal,  re- 
mains in  specie  in  the  marshal's  custody,  and  any  order  or  direction  becomes  necessary  for 
its  sale  or  preservation,  such  order  must  emanate  from  the  circuit  court.  If  a  further  appeal 
be  had  to  the  supreme  court,  the  property  or  its  proceeds  will  still  continue  in  the  circuit 
court.    The  Collector,*  6  Wheat,  194. 

§  2839.  It  is  irregular  for  the  marshal  to  retain  in  his  hands  the  proceeds  of  property  sold  in 
a  proceeding  in  rem,  but  the  parties  interested  cannot  complain  after  an  apparent  acquiescence 
on  their  part.  So  where  property  was  sold  under  an  order  of  the  district  court,  the  marshal 
retaining  the  proceeds  in  his  hands,  and  the  decree  was  affirmed  in  the  circuit  court,  but  the 
supreme  court  reversed  the  decree  and  ordered  the  property  to  be  restored,  held,  that  the  par- 
ties were  entitled  to  no  relief  on  a  petition  filed  in  the  district  court  to  enforce  restitution; 
the  district  court  had  no  power  to  grant  relief,  as  it  had  no  further  control  over  the  property 
or  its  proceeds  after  the  appeal  in  the  original  proceeding.  The  Collector,*  6  Wheat. » 
194. 

§  2840.  Where  the  circuit  court  affirms  a  decree  in  admiralty,  on  appeal  from  the  district 
court,  it  should  not  remand,  but  should  execute  its  decree.  The  appeal  carries  up  the  res,  or 
money  in  the  registry,  to  the  circuit  court.  Montgomery  v.  Anderson,  21  How.,  888.  See 
the  case,  §§  325-327. 

§  2841.  A  case  in  admiralty  is  not  finally  decided  while  it  is  pending  in  the  supreme  court 
on  appeal ;  and  the  final  disposition  of  the  property  in  controversy  depends  upon  the  lawa 
existing  at  the  time  of  the  final  decree,  and  not  upon  those  existing  at  the  time  of  the  com- 
mencement of  the  proceedings.     United  States  v,  Preston,  8  Pet.,  65. 

§  2842.  It  seems  that  incases  of  gross  fraud,  where  the  district  court  in  admiralty  has  de- 
livered the  property  on  bail  to  the  claim^t,  the  circuit  court  on  appeal  may  order  the  whole 
proceeds  into  court.    The  Diana,  2  Gall.,  100. 

§  2843.  In  proceedings  in  rem,  in  a  prize  case  in  admiralty,  the  property  does  not  follow 
the  appeal  into  the  appellate  court,  but  remains  in  the  custody  of  the  officer  of  the  court  in 
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which  the  libel  is  filed,  and  if  it  is  of  a  perishable  nature  the  court  below  may  order  its  sale, 
and  hold  the  proceeds  for  the  party  having  the  right.    Jennings  v,  Carson,  4  Cr.,  28. 

^  2844.  An  appeal  from  the  district  to  the  supreme  court  in  a  priz^case  takes  from  the 
district  court  all  authority  over  the  subject  matters  involved  in  the  suit,  and  places  them 
exclusively  under  the  control  of  the  supreme  court.  Pending  such  appeal  the  motion  of  the 
prize  commissioner  for  an  order  directing  that  the  costs  taxed  in  his  favor  should  be  paid  to 
him  was  overruled.    The  Peterhoff,  Blatch.  Pr.  Cas.,  620. 

§  2845.  An  appeal  to  the  circuit  court  in  a  prize  case  from  a  decree  of  condemnation  in 
the  district  court  operates  to  remove  the  cause  into  the  appellate  court,  and  thereby  to  de- 
prive the  district  court  of  jurisdiction  to  issue  an  execution,  or  to  make  a  sale  of  the  prop- 
erty under  the  decree  of  condemnation.  So  where,  after  the  decree  of  condemnation  was 
made  and  a  venditioni  exponas  ordered,  an  appeal  was  taken,  the  circuit  court  ordered  the 
marshal  to  stay  a  sale  advertised  under  such  writ.    The  Sunbeam,  Blatch.  Pr.  Cas.,  638. 

§  2846.  Practice. —  An  appeal  in  admiralty  suspends  the  decree,  and  the  cause  is  to  be  heard 
de  novo.    Steamer  Saratoga  v.  438  Bales  of  Cotton,*  1  Woods,  79. 

§  2847.  So,  where  libelant  obtains  a  decree  and  appeals,  if  the  appellate  court  is  of  opinion 
that  he  is  not  entitled  to  recover  it  may  dismiss  the  libel,  although  the  claimant  did  not  ap- 
peal.   Ibid, 

§  2848.  In  case  of  an  apx>eal  from  the  district  to  the  circuit  court,  where  it  is  clearly  shown 
by  the  interveners  that  the  proceedings  between  the  libelant  and  master  are  collusive,  and 
only  for  the  purpose  of  defeating  an  attachment  in  the  state  courts,  the  libel  will  be  dis- 
missed, and  the  costs  will  be  taxed  against  the  libelant  and  the  master.  Gonzales  v.  Minor,  2 
Wall.  Jr.,  a55. 

§  2849.  In  a  suit  in  admiralty  in  rem  the  libel  was  dismissed  by  the  district  court,  and  an 
appeal  was  prayed  and  allowed  to  the  circuit  court,  and  the  time  within  which  to  perfect  the 
appeal  was  fixed.  On  the  next  day  the  court  improvidently  ordered  the  res  surrendered  to 
the  claimants,  who  at  once  removed  it.  Subsequently  the  appeal  was  perfected.  Hdd,  that 
the  jurisdiction  of  the  circuit  court  on  the  appeal  was  nQt  divested  by  the  order  of  restora- 
tion.   The  Rio  Grande,  23  Wall.,  462. 

§  2850.  On  an  appeal  from  the  decree  of  the  circuit  court  in  a  collision  case,  if  the  decree 
is  greater  in  amount  than  the  amount  of  the  bond  given  on  the  stipulation  for  the  discharge 
of  the  vessel  from  the  custody  of  the  marshal,  the  decree  will  be  reformed  to  make  it  correspond 
with  such  amount.    The  Steamer  Webb,  14  Wall.,  418. 

§  2851.  On  an  appeal  in  an  admiralty  case  the  supreme  court  will  not  allow  a  new  claim  to 
be  interposed,  but  will  remand  the  case  to  the  circuit  court  for  further  proceedings.  Ship  So- 
ciete,  9  Cr.,  212. 

g  28.52.  It  seems  that  where  merits  appear  on  the  record,  the  supreme  court,'  in  admiralty 
proceedings,  will  not  dismiss  the  libel,  but  will  remand  the  case  to  the  court  below  to  allow 
new  allegations  to  be  filed.     The  Schooner  Adeline,  9  Cr.,  284. 

§  285B.  Where,  in  a  condemnation  proceeding,  a  vessel  is  sold,  and  the  proceeds  paid  over 
to  the  United  States,  and  pending  an  appeal  to  the  supreme  court  the  law  expires  under  which 
the  condemnation  was  made,  the  supreme  court  will  not  order  the  proceeds  paid  over  to  the 
claimants,  but  will  leave  the  matter  for  the  consideration  of  the  court  below,  and  make  only 
a  general  order  for  the  restitution  of  the  property  condemned.  The  Schooner  Rachel  v.  United 
States,  6  Cr.,  330. 

§  2854.  Where  a  mction  for  an  order  for  further  proof  was  overruled  and  an  appeal  vtqa 
taken,  both  from  such  order  and  from  the  decree,  the  former  motion  was  refused  a  separate 
hearing  in  the  circuit  court,  because  the  appeal  was  held  to  be  an  entirety.  United  States  v. 
Brig  Lilla,  2  Cliff.,  179. 

§  2855.  Where  an  appellant  from  the  circuit  to  the  supreme  court  in  an  admiralty  proceed- 
ing has  properly  taken  and  has  argued  exceptions  to  the  finding  of  the  referee,  in  the  circuit 
court,  and  has  afterwards  admitted  the  correctness  of  tlie  report,  though  only  for  the  purpose 
of  giving  the  supreme  court  jurisdiction,  such  appellant  will  not  be  permitted  to  reduce  the 
amount  of  the  referee's  finding.     The  Steamer  New  Philadelphia,  1  Black,  76. 

§  2856.  In  a  case  of  a  libel  in  admiralty  in  the  district  court,  the  court  entered  di  pro  forma 
decision  adverse  to  its  jurisdiction,  and  dismissed  the  libel,  so  that  it  might  at  once  be  taken 
to  the  circuit  court  on  appeal.     Swaim  v.  The  Brig  Franklin,  Crabbe,  215. 

§  2857.  In  case  of  an  appeal  in  an  admiralty  case  where  the  decision  of  the  court  above 
must  depend  largely  upon  the  result  of  its  examination  of  documents  filed  in  the  case,  the 
circuit  court  will  order  the  original  papers  sent  up  on  the  appellant's  undertaking  to  replace 
them,  and  on  his  leaving  attested  copies  in  their  places.     The  Francis  and  Cargo,  2  Gall.,  397. 

§  2868.  On  appeal  from  the  circuit  court  in  an  admiralty  case,  the  supreme  court  reversed 
the  decision,  and  directed  the  circuit  court  to  render  a  decree  for  supplies  ancf  repairs  actually 
necessarv.     It  appeared  that  such  supplies,  etc.,  were  made  on  a  bottomry  bond,  which  by  its 
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temiB  entitled  the  libelants  to  a  certain  percentage  of  preminm.  Held,  that  the  amoant  of 
such  premium  should  be  included  in  the  decree  of  the  circuit  court  The  Grapeshot,  3 
Woods,  44.  • 

§  2859.  If,  after  appeal  from  the  district  court  in  an  admiralty  proceeding,  the  appeal  is 
discontinued,  the  circuit  court  wiU  render  a  judgment  on  the  merits,  if  the  evidence  has  been 
filed,  but  if  not,  will  affirm  the  decree  of  the  district  court.  Folger  v.  The  Robert  G.  Shaw, 
2  Woodb.  &  M..  544. 

§  2860.  On  appeal  from  the  district  to  the  circuit  court  in  admiralty,  where  the  action  was 
on  a  charter-party,  and  the  court  below  found  in  favor  of  the  owner  for  the  full  amount  of 
the  freight,  and  the  circuit  court  thought  a  deduction  should  be  made  for  the  refusal  of  the 
master  to  allow  certain  passengers  to  be  taken  on  board,  the  court,  instead  of  sending  the 
matter  to  the  clerk  to  take  proofs,  and  for  the  purpose  of  saving  expense  and  delay,  made  the 
computation,  deducted  the  amount  of  damages,  and  modified  the  decree  accordingly.  Par- 
sons V.  Ogden,  4  Blatch.,  101. 

§2861.  On  appeal  from  the  district  to  the  circuit  court  in  admiralty  cases,  the  facts  as  well 
as  the  law  are  open  to  the  revision  of  the  appellate  court.  Ayer  v.  ^Steamer  Glaucus,  4 
Cliff..  168. 

§  2862.  An  appeal  in  admiralty  from  the  district  court  should  come  before  the  circuit  court 
either  upon  the  evidence  or  upon  an  agreed  state  of  facts;  and  when  the  parties  have 
agreed  in  substance  that  the  appellate  court  shall  review  only  the  law  of  the  case,  and  that  . 
no  question  of  fact  shall  be  open,  the  appellate  court  cannot  pass  upon  those  matters  of  law 
which  influenced  the  district  court  to  find  the  facts,  and  the  agreement  precludes  the  parties 
from  all  objections  to  the  findings  of  the  district  court  concerning  any  matter  of  fact.  Glou- 
cester Insurance  Ck).  v.  Younger,  2  Curt..  386. 

§  2863.  The  circuit  court  on  appeal  declined  to  interfere  with  an  allowance  for  salvage 
services  made  by  the  district  court  in  the  exercise  of  its  sound  discretion.  The  Delaware,  6 
Blatch.,  527. 

§  2864.  Appeals  by  all  interested  in  an  action  for  salvage  in  the  district  court  to  the  circuit 
court  bring  up  for  review  the  whole  decree  as  far  as  the  distribution  is  concerned.  The  Ship 
Henry  Ewbank,  1  Sumn.,  424. 

g  2865.  Case  in  admiralty  dismissed  on  the  facts.    Jacobs  v.  Ousatonic,*  10  Fed.  R.,  826. 

§  2866.  An  appeal  in  an  admiralty  case  will  be  dismissed  on  production  of  a  certificate 
that  tlie  appeal  has  been  taken  and  not  prosecuted.     The  Jonquille,  6  Wheat.,  452. 

§  2867.  Reversal. —  If  the  circuit  court,  on  an  appeal  in  admiralty,  dismisses  the  appeal 
for  alleged  irregularities,  but  at  the  same  time  affirms  the  decree,  its  judgment  will  be  re- 
versed.   The  Lotta wanna,  20  Wall.,  217. 

§  2868.  In  salvage  cases  the  supreme  court  will  not  reverse  the  decision  of  the  circuit 
court  unless  it  manifestly  appears  that  it  has  committed  an  important  error.  The  Sibyl,  4 
Wheat.,  99. 

i^  2869.  It  seems  that  the  supreme  court  will  not  revise  decrees  of  the  lower  courts  as  to 
salvage,  unless  upon  some  clear  and  palpable  mistake  or  gross  error  in  the  allowance  of  the 
court  below.    It  is  equally  against  sound  policy  and  public  convenience  to  encourage  appeals  • 
of  this  sort  in  matters  of  discretion,  unless  there  has  been  some  violation  of  the  just  princi- 
ples which  ought  to  regulate  the  subject.    Hobart  v.  Drogan,  10  Pet.,  119. 

§  2870,  The  amount  of  salvage  compensation  to  be  allowed  by  the  district  court  is  in  its 
discretion,  and  will  not  be  changed  by  the  supreme  court  on  appeal  from  the  district  oourt, 
unless  in  a  case  of  clear  mistake.    The  Dos  Hermanos,  10  Wheat.,  810. 

g  287  ] .  On  an  appeal  in  admiralty,  where  the  questions  involved,  so  far  as  the  merits  are 
concerned,  are  of  fact  only,  the  burden  is  on  the  appellants  to  show  error,  with  every  pre- 
sumption in  favor  of  the  decree  below,  where  two  courts  have  already  found  against  a^ppel- 
lants.  The  "  Richmond,"  *  13  Otto,  5i0.  If  the  lower  courts  have  concurred  on  the  merits, 
the  burden  of  proof  is  on  the  appellant  to  show  that  the  decrees  are  erroneous;  but  the  su- 
preme court  will  r^-examine  the  facts  as  well  as  the  law  of  the  case,  as  that  is  the  plain  duty 
of  that  court  under  the  acts  of  congress  providing  that  it  shall  hear  and  determine  such  ap- 
peals. The  Lady  Pike,  21  WalL ,  8.  If  the  questions  before  the  court  are  simple  questions  of 
fact,  the  finding  must  be  shown  to  be  clearly  wrong  before  it  will  be  disturbed.  The  S.  B. 
Wheeler,  20  Wall.,  886.  The  decree  will  not  be  reversed  in  such  cases  on  account  of  a  diflfer- 
ence  of  opinion  as  to  the  weight  and  effect  of  conflicting  testimony.  The  Grace  Girdler, 
7  Wall.,  204;  Morewood  v.  Enequist,  23  How.,  495;  Newell  v.  Norton,  8  Wall.,  267. 

§  2872.  Where  there  is  great  discrepancy  and  conflict  in  the  testimony,  and  both  lower 
courts  have  concurred  in  the  decision  of  the  questions  of  fact,  the  appellant  has  all  presump- 
tions against  him,  and  the  burthen  is  cast  on  him  to  prove  affirmatively  some  mistake  made 
by  the  judge  below  in  the  law  or  in  the  evidence.  He  cannot  expect  the  court  to  reverse  the 
decision  merely  on  his  raising  a  doubt  founded  on  the  number  or  credibility  of  witnesses.    It 
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is  not  sufficient  for  him  to  show  that  on  one  theory,  supported  by  some  witnesses,  A  different 
decree  might  have  been  rendered,  provided  there  be  sufficient  evidence  in  the  record  on  which 
to  found  the  one  that  was  rendered.     The  Ship  Marceilus,  1  Black,  417. 

§  2873.  So  where  the  circuit  court  has  concurred  with  the  district  court  as  to  the  value  of 
a  schooner  destroyed  by  a  collision,  the  supreme  court  will  not  disturb  the  finding,  unless 
satisfactory  evidence  is  presented  that  both  courts  were  wrong.  The  Commerce,  16  Wall., 
88.  Where  the  lower  courts  have  concurred  in  a  collision  case,  the  supreme  court  will  not 
reverse  unless  it  is  clear  that  the  lower  courts  erred.  The  Juniata,  3  Otto,  338 ;  The  Quickstep, 
D  Wall.,  669.  But  as  the  right  of  appeal  to  the  supreme  court  in  such  cases  is  a  substantial 
right,  and  not  a  shadow,  it  will  exercise  thought  and  judgment  in  the  matter,  and  when,  in 
its  opinion,  both  courts  were  wrong,  the  decree  must  be  reversed.  The  Ariadne,  13  Wall.,  479. 
Where  the  testimony  is  conflictiDg,  but  there  is  evidence  supporting  the  finding,  the  district 
court  is  in  a  more  favorable  position  to  form  a  correct  conclusion,  and  the  decree  will  not  be 
reversed  on  doubts  raised  by  the  ingenuity  of  counsel.    The  Hypodame,  6  Wall.,  223. 

§  2874.  Where  a  case  in  admiralty  rests  upon  mere  questions  of  fact,  and  especially  where 
the  facts  are  to  be  ascertained  by  the  uncertain  evidence  of  opinion,  the  appellate  court  ought 
to  place  much  reliance  upon  the  decision  of  the  court  below,  and  not  reverse  a  decree  unless 
it  is  very  satisfactorily  shown  to  be  against  the  weight  of  evidence.  United  States  v.  One 
Himdred  and  Twelve  Casks  of  Sugar,  8  Pet.,  278. 

■  §  2875.  Where  there  was  conflicting  testimony  as  to  the  amount  of  the  damages  in  an  ad- 
miralty case,  and  there  is  evidence  to  support  the  decree,  the  supreme  court  will  not  reverse 
it  merely  upon  a  doubt  created  by  the  conflicting  testimony.  Philadelphia,  Wilmington,  etc. 
R*y  Co.  r.  Philadelphia,  etc.,  Steam  Towboat  Co.,  23  How.,  219;  Morewood  v,  Enequist,  28 
How.,  495.  9 

§  2S76..  Where  an  admiralty  case  has  been  taken  from  the  district  to  the  circuit  court,  and 
the  circuit  court,  in  its  decree,  makes  two  technical  errors,  not  affecting  injuriously  the  rights 
of  the  parties,  the  decree  will  not  be  disturbed  by  the  supreme  court.    The  Wanata,  5  Otto,  615. 

§  2877.  Though  in  an  admiralty  case  it  might  at  first  appear  from  the  decree  that  it  was 
erroneous  in  not  allowing  demurrage,  yet  when,  on  further  examination,  it  appears  that  the 
item  allowed  by  the  court  as  damages  was  meant  to  embrace  not  only  damages  properly  so 
called,  but  an  allowance  for  demurrage,  and  that  the  whole  amount  thus  decreed  was  *'  about 
just  **  between  the  parties,  the  supreme  court,  on  appeal,  will  allow  the  decree  to  stand.  Stur- 
gis  V.  ClouKh,  1  Wall.,  271. 

§  2878.  in  circnit  court. —  On  an  appeal  from  the  district  to  the  circuit  court  in  an  admi- 
ralty case,  the  judgment  is  to  be  regarded  as  correct,  unless  the  appellant  can  show  it  to  be 
erroneous;  and  the  burden  of  proof  is  on  him.  Where  the  question  is  purely  one  of  fact, 
depending  on  a  number  of  witnesses  whose  statements  are  inconsistent  with  each  other  in  es- 
sential and  material  particulars,  and  whose  relative  title  to  credibility  is  to  be  carefully 
weighed  and  scrutinized,  nothing  less  than  the  firmest  and  clearest  conviction  that  the  dis- 
trict court  has  fallen  into  error  will  justify  the  circuit  court  in  reversing  its  judgment ;  and 
especially  so  where  the  record  shows  that  the  whole  case  was  carefully  and  elaborately  con- 
sidered by  the  district  court.     Taylor  v.  Harwood,  Taney,  446. 

§  2879.  So  where  the  damages  or  amount  must  necessarily  rest  in  the  discretion  of  the 
court,  as  in  salvage  and  damage  cases,  the  circuit  court  will  not  interfere  with  the  decree  of 
the  court  below,  unless  the  appellant  shows  clearly  an  error  of  fact  or  of  law.  Cushman  v, 
Ryan,  1  Story,  97 ;  Bearse  v.  Three  Hundred  and  Forty  Pigs  of  Copper,  1  Story,  822. 

8  2 8 SO.  And  where  the  evidence  is  conflicting,  the  decree  of  the  court  below  should  be 
treated  as  the  verdict  of  a  jury  as  in  proceedings  at  law,  and  not  reversed  unless  contrary  to 
the  clear  result  of  the  evidence.  Palmer  v.  Dallett,  2  Penn.  L.  J.  Rep.,  160;  S.  C,  3  Penn. 
L.  J.,  417.  If  it  is  doubtful  on  which  side  the  evidence  predominates,  the  decree  of  the  dis- 
trict court  will  not  be  disturbed.  Davison  v.  Sealskins,  2  Paine,  339.  Where  the  evidence 
was  nearly  balanced,  and  totally  irreconcilable,  and  the  question  was  entirely  as  to  the  Cred- 
ibility of  witnesses,  the  circuit  court  declined  to  disturb  the  decision  below  in  favor  of  the 
libelant.     The  Sampson,  4  Blatch.,  29. 

§  2881.  And  where  the  question  was  whether  there  was  a  contract  of  affreightment  or  a 
hiring,  and  tlie  witnesses  were  examined  by  the  court,  and  there  was  a  conflict  of  testimony, 
and  each  set  of  witnesses  were  corroborated  by  facts  and  cu-cumstances,  and  the  question 
turned  on  the  weight  of  evidence,  the  circuit  court  declared  it  would  decline  to  interfere  with 
the  decree,  even  if  differing  from  the  district  court,  and  affirmed  the  decree,  being  of  the 
same  opinion  as  the  court  below  on  the  proofs  presented.    The  Sunswick,  5  Blatch.,  281. 

§  2882.  To  warrant  a  reversal  on  appeal  in  the  circuit  court  in  admiralty  proceedings  upon 
a  mere  question  of  fact,  the  preponderance  of  the  evidence  should  be  of  such  ^decided  char- 
acter as  would  justify  the  granting  of  a  new  trial  in  a  court  of  common  law  on  the  ground 
that  the  verdict  was  against  the  evidence.    The  Grafton,  1  Blatch.,  178. 
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§  2883.  Where  it  appears  to  the  circuit  court,  in  an  appeal  from  the  district  court  in  ad- 
miralty, that  the  principle  on  which  the  allowances  were  made  is  sustained  hj  authority,  such 
allowances  will  not  be  disturbed,  though  some  of  the  items  appear  large,  unless  they  are 
strikingly  out  of  proportion  to  the  services  rendered  or  the  damages  sustained.  The  Narra- 
gansett,  1  Blatch.,  217. 

§  2884.  Where,  in  case  of  a  decree  in  admiralty  in  a  proceeding  in  rem  for  damages  occa- 
sioned by  a  collision,  the  question  was  a  close  one  on  the  proofs,  the  circuit  court  declined  to 
revise  the  decision  of  the  district  court,  and  affirmed  the  decree.    The  Florida,  4  Blatch.,  471. 

8  2S85.  In  case  of  an  appeal  from  the  district  to  the  circuit  court  in  an  admiralty  case^ 
without  a  new  trial  the  circuit  court  will  not  ordinarily  disturb  the  award  of  damages  of 
the  court  below,  but  will  do  so  when  the  amount  of  damages  is  dependent  on  the  correct 
enunciation  of  legal  principles.    McGuire  v.  Steamship  Golden  Gate,  1  McAl.,  109. 


XXII.  Appeals  in  Bankruptcy. 

[See  IS  188,  667, 1270, 1586.] 

§  2886.  In  general. —  Where  a  claimant  in  bankruptcy,  whose  claim  was  disallowed  by  the 
district  court,  attempted  to  appeal,  but  neither  complied  with  the  law  requiring  the  entry  of 
his  appeal,  nor  with  the  rule  of  the  supreme  court  in  regard  to  filing  the  appeal  and  setting 
forth  a  statement  of  his  claim  in  writing,  the  circuit  court  dismissed  the  appeal  on  motion. 
In  re  Ck>leman,  7  Blatch.,  193. 

§  2887.  Appeals  in  equity  cases,  under  the  bankrupt  act,  from  the  district  to  the  circuit 
court,  are  governed  by  the  rules  applicable  to  appeals  in  equity  in  courts  of  the  United  States, 
and  where,  in  such  a  case,  no  appeal  was  claimed  or  notice  or  security  given,  the  appeal  must 
be  dismissed.     Hawkins  v,  Hastings  Natl  Bank,  1  Dill.,  454. 

§  2888.  Where  a  bankrupt  applies  to  tlie  circuit  court  for  a  review  of  the  decree  of  the  dis- 
trict court  adjudging  him  a  bankrupt,  and  it  appears  that  at  the  same  time  he  is  prosecuting^ 
a  suit  in  the  state  courts  to  restrain  the  proceedings  under  the  decree,  he  will  be  required  to 
elect  whether  to  proceed  in  the  state  or  the  circuit  court  alone.  In  re  Bininger,  7  Blatch., 
168. 

§  2889.  Time.— Although  the  rule  requiring  an  appeal  in  bankruptcy  to  be  filed  in  the  cir-^ 
cuit  court  within  ten  days  is  directory,  still  it  is  the  rule  that  governs  the  practice  of  the 
court,  and  if  disregarded,  the  appellee  has  a  prima  facie  ground  of  dismissal.  But  it  is  not 
the  transcript  that  is  to  be  filed  within  ten  days,  but  the  appeal,  containing  a  statement 
of  the  appellant*s  claim,  and  a  brief  account  of  what  has  been  done  in  the  district  court,  and 
the  ground  of  the  appeal.  In  this  case,  in  view  of  the  fact  that  the  practice  was  unsettled, 
and  that  the  delay  under  the  circumstances  could  work  no  injury,  a  motion  to  dismiss  was 
overruled.  Morris  i\  Brush,*  2  Woods,  354.  It  was  held  in  Piatt  v.  Preston,*  19  Blatch.,  312, 
that  the  filing  of  the  petition  of  an  appeal  was  an  entry  of  the  appeal,  and  the  transcript  was 
allowed  to  be  filed  after  the  lapse  of  a  term. 

§2890.  An  appeal  in  bankruptcy  must  be  entered  in  the  circuit  court  within  ten  days  after 
it  is  taken,  although  the  circuit  court  is  in  session  at  the  time  the  order  is  made,  and  contin- 
ues so  up  to  the  end  of  the  ten  days.  In  re  McEwen,*  9  Biss.,  868.  But  a  compliance 
with  general  order  26  in  this  particular  is  not  necessary  to  give  the  circuit  court  jurisdio- 
tion.    Morris  r.  Brush,*  2  Woods.  354. 

§  2891.  An  appeal  was  taken  to  the  circuit  court  from  the  rejection  of  a  creditor's  claim 
in  bankruptcy.  The  appeal  was  not  entered  in  the  circuit  court  within  ten  days  after  it  was 
taken.  Held,  that  the  circuit  court  was  justified  in  dismissing  the  appeal  under  §  4980  of  the 
Revised  Statutes  and  general  order  No.  26.     Ex  parte  Woollen,*  14  Otto,  300. 

§2892.  In  computing  the  time  within  which  an  appeal  must  be  taken  from  the  district  to 
the  circuit  court  in  bankruptcy  proceedings,  Sundays  must  be  included,  except  when  the  last 
day  falls  on  Sunday,  in  which  case  the  last  day  is  to  be  excluded.     York's  Case,  1  Abb.,  507. 

§  2893.  In  a  suit  in  equity  under  the  bankruptcy  act,  a  party  desiring  an  appeal  must 
claim  the  appeal  and  give  a  bond  within  ten  days  from  the  entering  of  the  decree,  as  required 
by  section  8  of  the  act ;  the  court  cannot  enlarge  the  time,  and  if  the  party  permits  the  ten 
days  to  elapse  without  giving  a  bond,  he  loses  his  right  to  an  appeaL  Benjamin  v.  Hart,* 
4  Ben.,  454. 

§  2894.  An  appeal  from  an  order  of  the  district  court  in  bankruptcy,  rejecting  a  claim  and 
directing  that  costs  be  taxed  against  the  claimant,  must  be  taken  within  ten  days  from  ita 
entry.  The  stsftute  forbids  an  appeal  not  taken  within  ten  days  after  the  entry  of  the  decree 
or  decision  appealed  from,  and  this  does  not  leave  open  for  discussion  the  question  whether 
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the  order  is  final,  or  whether,  in  order  to  cany  it  into  actual  execution,  some  further  step 
was  necessary,  either  taxation  of  the  costs  against  the  claimant,  or  a  further  decree  or  judg> 
ment.    In  re  Place,  9  Blatch.,  871. 

(^  2895.  The  district  court  in  bankruptcy  allowed  a  claim  against  the  estate.  A  creditor 
petitioned  the  circuit  court  to  review  the  decree,  but  it  dismissed  the  petition,  and  also  the  ap- 
peal of  another  creditor  from  the  decree,  because  it  was  not  taken  in  time.  The  assignee  then 
xnoved  for  a  rehearing  in  the  district  court  for  the  purpose  of  getting  a  decree  from  which 
to  appeal  to  the  circuit  court.  Heldy  that  this  was  an  attempt  to  do  indirectly  what  could  not 
be  done  directly,  that  is,  to  extend  the  time  to  appeal,  and  that  even  if  the  court  thought  the 
matter  within  its  discretion,  it  would  not,  in  this  case,  grant  the  rehearing,  because  it  was 
clear  that  substantial  justice  had  been  done.     In  re  Troy  Woollen  Co.,*  6  N.  B.  R.,  17. 

§  2896.  Where  a  party  feeling  himself  aggrieved  by  the  decision  of  the  district  court  in  a 
case  brought  therein  under  the  bankrupt  act,  instead  of  appealing  as  he  should  have  done, 
erroneously  invokes  the  supervisory  power  of  the  circuit  court,  and  thereby  allows  the  time 
within  which  to  appeal  to  elapse,  th%  supreme  court  in  reversing  the  decree  of  the  circuit 
court  in  the  case,  and  directing  it  to  dismiss,  suggests  that  though  unable  to  point  out  any 
remedy  of  the  party  injured  of  which  he  may  avail  himself  as  a  matter  of  right,  yet  that  if 
he  will  apply  to  the  district  court  to  review  its  decree,  he  can,  in  event  of  its  allowing  such 
application,  have  the  proceedings  on  such  review  reviewed  by  the  circuit  court  upon  appeal. 
Stickney  v.  WUt,  23  WaU.,  164.  . 

g  2S97.  Notice. —  Appeal  in  bankriiptcy  dismissed,  because  not  claimed,  and  notice  not 
given  in  time.    In  re  Kyler,*  6  Blatch.,  514. 

§  2898.  The  provision  of  the  bankrupt  law,  requiring  notice  of  an  appeal  within  ten  days 
after  the  entry  of  the  decree,  must  be  complied  with.     Wood  v.  Bailey,*  21  Wall.,  640. 

§  28t49.  The  provision  of  the  bankrupt  law,  requiring  notice  of  an  appeal  to  be  given  to  the 
defeated  party,  construed  to  mean  the  opposite  party,  or  successful  party,  or  adverse  party  — 
the  party  who  is  interested  to  oppose  the  appeal.     Wood  v,  Bailey,*  21  Wall.,  640. 

g  2900.  Jurisdiction  of  supreme  court. —  Appeals  do  not  lie  to  the  supreme  court  from 
the  decisions  of  the  circuit  courts  in  the  exercise  of  their  supervisory  jurisdiction  under  the 
bankrupt  law.  Conro  v.  Crane,*  4  Otto,  441:  Nimick  v.  Coleman,*  5  Otto,  266 ;  Hill  v,  Thomp- 
son,* 4  Otto,  822;  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,*  8  Otto,  366;  Hall  v,  Allen.*  12  Wall., 
452;  Morgan  r.  Thornhill,*  11  Wall.,  65.  And  no  different  rule  will  be  applied  when  the 
adjudication  is  after  a  trial  by  jury.     Hill  v,  Thompson,*  4  Otto,  322. 

§  2»0] .  No  appeal  lies  to  the  supreme  court  from  the  decree  of  the  circuit  court  rendered 
on  a  petition  of  review  under  tlie  section  of  the  bankrupt  act  giving  the  circuit  court  super- 
visory jurisdiction  over  the  decrees  of  the  district  court  in  bankruptcy  proceedings.  Stickney 
V.  Wilt,  23  WaU.,  158;  Mead  v.  Thompson,  15  Wall.,  638. 

§  2902.  A  petition  by  a  party  who  has  been  adjudged  a  bankrupt,  asking  for  a  review  of 
the  proceedings,  and  that  the  decree  adjudging  him  a  bankrupt  be  set  aside,  was  presented  to 
the  district  court,  and  said  petition  and  all  the  other  papers  in  the  case  were  entitled  in  the 
original  proceedings.  Held,  that  this  was  a  proceeding  in  the  original  action,  and  could  not 
be  separated  from  it,  and  an  appeal  taken  to  the  circuit  court ;  and  that  where  such  an  appeal 
was  taken,  and  the  decree  of  the  district  court  was  affirmed  by  the  circuit  court,  an  appeal  to 
the  supreme  court  must  be  dismissed  on  motion*     Sandusky  v.  National  Bank,  23  Wall.,  292. 

§  290B.  An  order  was  entered  in  the  district  court  In  a  bankruptcy  proceeding,  discharg- 
ing the  bankrupts  from  their  debts.  The  creditors  opposing  such  discharge  filed  a  petition  in 
the  circuit  court,  asking  for  a  reversal  of  the  decree  of  the  district  court.  On  the  hearing  in 
the  circuit  court  the  decree  of  the  district  court  was  affirmed.  Held^  on  appeal  to  the  su- 
preme court  from  the  order  of  the  circuit  court,  that  the  petition  to  the  circuit  court  was  a 
petition  for  review,  and  that  no  appeal  would  lie  from  its  decision  thereon  to  the  supreme 
court.     Coit  V,  Robinson,  19  Wall.,  278. 

g  2904.  An  appeal  will  not  lie  to  the  supreme  court  from  a  decree  of  the  district  court  in 
bankruptcy.  It  is  not  material  in  such  case  that  there  is  no  act  of  congress  in  force  creating 
a  circuit  court  for  the  district;  the  supreme  court  cannot  exercise  appellate  jurisdiction 
unless  it  is  conferred  by  law.    Crawford  v.  Points,*  13  How.,  11. 

§  2i905.  Where  the  district  court  rejects  the  claim  of  a  creditor  of  a  bankrupt,  the  supreme 
court  has  no  jurisdiction  to  review  the  judgment  of  the  circuit  court  rendered  on  an  appeal. 
The  supreme  court  can  only  review  final  judgments,  and  a  proceeding  in  bankruptcy  is  but 
one  suit.    Wis  wall  v.  Campbell,*  3  Otto,  347. 

$5  2906.  The  supreme  court  has  appellate  jurisdiction  from  the  decree  of  the  supreme  court 
of  the  District  of  Columbia  in  proceedings  by  the  assignee  under  the  first  section  of  the 
bankrupt  act  for  collection  of  the  assets  of  the  bankrupt.     Smith  v.  Mason,  14^Wall.,  432. 

g  2<.)07.  Proper  process  to  remove  a  case. —  No  particular  form  of  proceeding  is  required 
in  order  to  take  a  case  to  the  circuit  court  for  review  under  its  supervisory  jurisdiction  in 
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bankruptcy.    It  is  sufficient  if  some  "  proper  process  "  for  that  purpose  is  emplojecL     dove- 
land  Ins.  Co.  V,  Globe  Ins.  Co..*  8  Otto,  866. 

§  2908.  The  appellate  jurisdiction  of  the  circuit  court  extends  not  only  to  all  cases,  but  to 
all  questions  arising  under  the  bankrupt  act.  It  may  remove  the  whole  case  and  decide  on 
it,  or  it  may  assume  jurisdiction  of  any  particular  question  arising  in  its  progress.  The 
jurisdiction  may  be  exercised  by  bill,  by  petition,  or  by  other  process  —  that  is,  by  writ  of 
error,  by  certiorari,  or  any  other  process  by  which  a  case  can  be  transferred  from  an  inferior  to 
a  superior  court.  An  order  granting  or  refusing  a  discharge  is  not  properly  brought  up  by 
writ  of  error,  but  it  seems  that  it  might  be  brought  up  by  petition.  Ruddick  v.  Billings,* 
Woolw.,  330. 

§  2909.  A  proceeding  in  equity  by  an  assignee  and  creditors  to  set  aside  a  claim  by  an 
alleged  creditor,  and  to  abrogate  a  lien  claimed  by  him  on  the  bankrupt's  property,  is  appeal- 
able to  the  circuit  court.     Morris  v.  Brush,*  2  Woods,  854. 

§  2910.  Where  in  the  district  court  iipa  bankruptcy  proceeding  the  issue  whether  the  de* 
Pendant  had  committed  an  act  of  bankruptcy  had  been  tried  by  a  jury,  the  re-examination 
in  the  circuit  court  should  be  by  writ  of  error  and  not  by  petition.  Lehman  v.  Strassberger, 
2  Woods,  538. 

§  29 1 1.  A  writ  of  error  lies  from  the  circuit  to  the  district  court  to  review  the  judgment 
of  the  latter  court  in  the  case  of  an  application  for  an  involuntary  bankruptcy,  where  a  trial 
by  jury  is  had,  and  exceptions  are  taken  in  the  ordinary  and  proper  way  to  the  rulings 
and  instructions  of  the  court,  in  cases  in  which  the  debt  or  damages  claimed  amount  to  more 
than  $500.  It  seems  that  should  the  circuit  court  dismiss  such  writ  of  error  for  want  of  juris- 
diction, or  if  it  should  decline  to  hear  it,  a  writ  of  mandamus  would  lie  from  the  supreme 
court  to  compel  it  to  entertain  and  proceed  upon  the  writ.  Insurance  Company  v.  Comstock, 
leWaU.,  265. 

§  2912.  It  seems  that  a  proceeding  by  a  creditor  in  the  district  court  to  have  a  debtor  de- 
clared a  bankrupt,  is  a  case  within  the  meaning  of  the  laws  relating  to  the  supervisory 
and  appellate  jurisdiction  of  the  circuit  court,  and  according  to  all  analogies  is  a  case  at  law. 
The  judgment  of  the  court  in  such  a  case,  that  the  debtor  is,  or  is  not,  a  bankrupt,  is  a  final 
judgment  though  long  and  complicated  proceedings  may  follow  before  the  final  disposition 
of  the  case.  If  tried  in  the  district  court  by  a  jury,  the  appellate  jurisdiction  of  the  circuit 
court  must  be  exercised  on  a  writ  of  error.  If  tried  without  a  jury,  it  seems  that  it  will  be 
reviewed  by  bill  or  petition.  In  re  The  Oregon  BuUetm  Printing,  etc.,  Co.,*  14  N.  B,  R, 
896. 

§  291 3.  Review. —  On  a  writ  of  error  from  the  circuit  to  the  district  court  in  bankruptcy 
proceedings,  where  the  trial  below  was  before  a  referee,  who  had  power  to  "hear,  try  and  de- 
termine the  issues  "  therein,  the  circuit  court  cannot  review  the  findings  of  fact  of  such  ref- 
eree. The  court  in  error  cannot  inquire  whether,  on  the  evidence,  the  facts  were  rightly 
decided,  and  the  finding  of  facts  by  the  tribunal  of  fact  is  conclusive  on  the  court  in  error,  in 
reviewing  the    case.     Tyler  v,  Angevine,  15  Blatch.,  543. 

2014.  Points  arising  on  the  evidence  taken  before  the  register  in  bankruptcy,  as  to  a  pro- 
ceeding in  composition  not  urged  in  the  district  court,  will  not  be  considered  in  review  in  the 
circuit  court.    In  re  Wilson,  16  Blatch.,  118. 

§2915.  It  seems  that  under  the  statutes  regulating  the  supervisory  jurisdiction  of  the  cir- 
cuit over  the  district  courts  in  bankruptcy  proceedings,  a  bill  for  review  will  not  lie  from  the 
circuit  court  until  there  has  been  a  final  adjudication  as  to  whether  or  not  the  debtor  is  a 
bankrupt,  and  that  such  revisory  jurisdiction  of  the  circuit  court  is  to  be  exercised  only  on 
those  questions  arising  after  such  adjudication  touching  the  allowance  of  claims,  the  distri- 
bution of  the  estate,  etc.     In  re  Oregon  Bulletin  Printing,  etc.,  Co.,*  14  N.  B.  R.,  897. 

§  2916.  Final  decrees. —  In  a  suit  by  an  assignee  in  bankruptcy  a  decree  was  rendered  by 
the  district  court  to  the  following  effect:  An  account  was  directed  to  be  taken  of  the  rents 
and  profits  of  certain  lands,  with  an  option  to  the  appellant  to  purchase  them  at  a  price 
named  in  the  decree ;  and  in  that  event  he  was  to  be  discharged  from  the  account  for  rents  and 
profits.  He  was  also  permitted  to  retain  possession  of  certain  slaves  until  it  should  be  ascer- 
tained whether  the  other  assets  of  the  bankrupt's  estate  would  not  be  sufiicient  to  pay  his 
debts,  and  an  order  to  account  for  their  hire  and  the  profits  of  their  labor  was  suspended  in 
the  meantime.  Held,  that  while  these  things  remained  to  be  done  the  decree  was  not  final, 
anil  that  an  appeal  would  not  lie  to  the  supreme  court,  even  if  it  had  been  the  decree  of  a 
circuit  court  exercising  its  ordinary  equity  jurisdiction.     Crawford  v.  Points,*  13  How.,  11. 

§  2%ll  7.  Act  of  1841. —  Under  the  bankrupt  act  of  1841,  the  district  judge  could  not  sit  in 
the  circuit  court  with  the  judge  of  the  supreme  court  assigned  to  that  circuit,  on  the  hearing 
of  questions  certified  into  the  circuit  court,  and  a  certificate  of  division  in  such  a  case  could 
not  be  considered  by  the  supreme  court,  but  must  be  dismissed.     Nelson  v,  Carland,  1  How.> 

265. 
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§  2018.  Enforcuiff  decree. —  It  seems  that  the  jurisdiction  of  the  circuit  court  in  cases  of 
appeal  from  the  district  court  in  bankruptcy  proceedings  is  revisory  merely,  and  that  all  pro* 
ceedings  to  carry  the  decree  into  execution  must  be  taken  in  the  district  court.  United 
States  V.  Judges  of  the  Superior  Court,*  9  Am.  L.  Reg.  (N.  S.),  801. 

§  2919.  Limitation. —  A  writ  of  error  brought  by  the  assignee  of  a  bankrupt  to  reverse  a 
judgment  rendered  against  the  bankixipt  before  his  insolvency  is  a  suit  within  the  meaning 
of  R.  8.,  5057,  which  limits  the  time  for  the  commencement  of  suits  by  the  assignee.  Jenkins 
V.  Interiiational  Bank,  16  Otto,  572. 

§  2920.  In  this  case  the  question  reviewed  on  a  writ  of  error  from  the  supreme  court  of  the 
United  States  to  the  supreme  court  of  Illinois  was  whether  the  bringing  of  a  writ  of  error 
by  the  assignee  in  bankruptcy,  on  a  judgment  rendered  against  the  bankrupt,  was  a  suit 
under  the  limitation  of  R.  S.,  5057,  and  the  supreme  court  of  Illinois  held  it  was.    Ibid. 


XXIII.  Appeal  fbom  Court  of  Claims. 

§  2921.  Whether  an  appeal  will  lie. —  On  the  question  whether  an  appeal  will  lie  from  a 
judgment  of  the  court  of  claims  rendered  in  a  case  referred  to  it  by  a  special  act,  the  supreme 
court  ruled  as  follows: 

*'By  the  act  of  June  25,  1868,  in  force  when  the  proceedings  in  the  court  of  claims  were 
commenced  in  this  case,  it  was  provided  that  an  appeal  should  be  allowed  on  behalf  of  the  United 
States  'from  all  final  judgments  of  the  said  court  of  claims  adverse  to  the  United  States, 
whether  the  said  judgment  shall  have  been  rendered  by  virtue  of  the  general  or  special  power 
or  jurisdiction  of  said  court.'  This  act  is  substantially  re-enacted  in  section  707  of  the  Re- 
Tised  Statutes,  and,  as  we  think,  gives  to  the  United  States  the  right  of  appeal  from  the 
adverse  judgment  of  the  court  of  claims  in  all  cases  where  that  court  is  required  by  any  gen- 
eral or  special  law  to  take  jurisdiction  of  a  claim  made  against  the  United  States  and  act 
judicially  in  its  determination. 

**Upon  an  examination  of  the  act  of  congress  under  which  the  court  took  jurisdiction  in 
this  case,  we  find  that  the  claim,  *  along  with  all  the  papers  and  official  documents  belonging 
thereto,'  was  referred  to  the  court  *  with  full  jurisdiction  to  adjust  and  settle  the  same.'  It  ia 
a  fact  of  some  significance  that  the  word  *  referred '  is  here  employed,  inasmuch  as  that  is  th& 
word  used  in  the  act  defining  the  general  jurisdiction  of  the  court  in  respect  to  claims  trans- 
mitted by  either  house  of  congress. 

'*It  also  appears  that  the  bar  of  the  statute  of  limitations  applicable  to  that  court  is  re- 
moved in  this  case,  and  that  in  some  respects  the  rules  of  evidence  are  relaxed.  All  thia 
would  have  been  unnecessary  if  the  court  was  not  to  be  governed  by  the  general  laws  regu- 
lating its  practice  and  jurisdiction  except  so  far  as  they  might  be  modified  to  meet  the  ne- 
cessities of  this  special  case.  So,  too,  we  find  that  no  provision  is  mad^  for  the  payment  of 
any  judgment  that  might  be  rendered  or  for  any  report  from  the  court  to  congress,  although 
it  must  have  been  expected  that  a  judgment  against  the  United  States  was  at  least  possible. 
Such  an  omission  would  hardly  have  occurred  if  it  had  not  been  supposed  that  provision  for 
payment  had  already  been  made  in  the  general  law  regulating  the  payment  of  all  judgments 
of  that  court.  From  all  this  we  think  it  manifest  that  congress  intended  to  refer  this  claim 
to  the  court  for  judicial  determination  and  to  confer  special  power  and  jurisdiction  for  that 
pun>08e.  Such  being  the  case,  the  right  of  appeal  necessarily  follows.'*  Vigo's  Case,*  21 
Wall.,  648. 

§2922.  In  Ex  parte  Atocha,*  17  Wall.,  439,  it  was  held  that  when  jurisdiction  is  conferred 
on  the  court  of  claims  by  a  special  act,  its  authority  to  hear  and  determine,  and  of  the  su- 
preme court  to  review,  is  limited  by  the  terms  of  the  act;  and  where  the  justice  of  a  claim 
under  a  treaty  was  referred  to  the  court  by  a  special  act,  with  no  reference  to  any  authority 
under  an  existing  law,  it  was  held  that  an  appeal  would  not  lie.  And  the  supreme  court,  in 
distinguishing  Atocha's  case  from  Vigo's  case,  supra^  use  the  following  language: 

'*  Atocha's  case  is  materially  different  from  this.  In  that,  the  claim  of  Atocha  was  against 
Mexico,  and  the  obligation  of  the  United  States  for  its  payment  grew  out  of  the  treaty  of 
Guadalupe  Hidalgo.  By  that  treaty  the  United  States  exonerated  Mexico  from  all  demands 
of  their  citizens,  which  had  previously  arisen  and  had  not  been  decided  against  that  govern- 
ment, and  engaged  to  satisfy  them  to  an  amount  not  exceeding  $3,250,000.  They  also  stipu- 
lated for  the  establishment  of  a  board  of  commissioners  to  ascertain  the  validity  and  amount 
of  the  claims,  and  provided  that  its  awards  should  be  final.  On  the  14th  of  February,  1865, 
congress  passed  a  special  act  for  the  relief  of  Atocha,  and  in  it  directed  the  court  of  claims 
to  examine  into  his  claim,  and  if  found  to  be  just  and  within  the  treaty,  to  fix  and  determine 
its  amount.    The  act  also  directed  that  the  amount  adjudicated  and  determined  by  that  court 
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should  be  paid  out  of  any  money  in  the  treasury  not  otherwise  appropriated,  but  the  amount 
to  be  paid  was  in  no  event  to  exceed  the  balance  of  the  moneys  provided  in  the  treaty  for  the 
payment  of  such  claims  which  remained  unapplied  to  that  object  The  court  of  claims  was 
of  the  opinion  '  that  it  was  the  intention  of  congress  that  the  court  should  proceed,  not  as  a 
court  in  trying  an  action  against  the  United  States,  but  as  a  commission  similar  to  that  pro- 
vided by  the  treaty.'  And  this  court  construed  the  act  as  referring  the  matter  '  to  the  court 
to  ascertain  a  particular  fact  to  guide  the  government  in  the  execution  of  its  treaty  stipula- 
tions,' and  held  that  *  as  no  mode  was  provided  for  a  review  of  its  action,  it  must  be  taken 
and  regarded  as  final.' "    Vigo's  Case,*  21  Wall.,  648. 

§  2^23.  The  act  of  March  3,  1863,  in  reference  to  appeals  from  the  court  of  claims,  pro- 
vided that  **  either  party  may  appeal  to  the  supreme  court  of  the  United  States  from  any 
final  judgment  or  decree  which  may  hereafter  be  rendered  in  any  case  by  said  court."  Held, 
that  where  tlie  jurisdiction  of  the  court  is  enlarged  by  act  of  congress,  empowering  the 
court  to  hear  and  determine,  in  the  usual  way,  cases  not  included  in  the  act  conferring  its 
general  powers,  an  appeal  will  lie  to  the  supreme  court  from  judgments  rendered  in  such 
cases.  (United  States  v,  Ferreira,  13  How.,  40,  cited.  United  States  v.  Circuit  Judges,  8 
Wall.,  675,  and  United  States  r.  Nourse,  6  Pet.,  470,  distinguished.)  Ex  parte  Zellner,*9 
Wall.,  244. 

§  2924.  On  appeal  from  the  court  of  claims  in  a  case  involving  the  right  to  a  military  bounty 
land  warrant,  the  decree  was  reversed  and  the  cause  remanded,  with  directions  to  dismiss  the 
petition,  on  the  ground  that  the  court  had  no  jurisdiction  over  claims  other  than  claims  for 
money  against  the  government.  A  motion  was  made  to  reinstate  the  case,  and  to  remand, 
so  as  to  take  an  appeal  under  the  act  of  March  3,  1863,  which  provides  as  follows:  **  When 
the  judgment  or  decree  will  affect  a  class  of  cases  or  furnish  a  precedent  for  the  future  action 
of  any  executive  department  of  the  government  in  the  adjustment  of  such  class  of  cases, 
•  .  .  and  such  facts  shall  be  certified  to  by  the  presiding  justice  of  the  court  of  claims, 
the  supreme  court  shall  entertain  an  appeal  on  behalf  of  the  United  States,  without  regard 
to  the  amount  in  controversy."  The  court  rendered  the  following  opinion:  ''The  case  in- 
volves the  right  of  the  claimant  to  a  military  bounty  land  warrant  under  the  acta  of  congress 
passed  March  3,  1855,  and  May  14,  1856,  which  cla  m  had  been  rejected  by  the  commissioner 
of  pensions,  and  the  rejection  confirmed  by  the  secretary  of  the  interior.  The  case  would 
seem  to  fall  within  the  provision  providing  for  a  special  appeal  on  behalf  of  the  government. 
We  see  no  valid  objection  to  the  motion,  and  therefore  direct  the  cause  to  be  reinstated  on 
the  docket,  and  the  record  rememded  back  to  the  court  of  claims  for  such  further  proceedings 
as  may  seem  fit  and  proper  in  the  cause  as  it  respects  the  appeal  prayed  for."  United  States 
V.  Alire,  6  Wall.,  573. 

§  2925.  In  an  action  to  recover  compensation  for  damages  done  by  the  troops  of  the  United 
States  during  the  war  of  1812,  it  was  held  by  the  supreme  couit  that  no  appeal  would  lie  to 
it  from  the  court  of  claims.    Gordon  v.  United  States,  2  Wall.,  561. 

§  2926.  Finding  of  facts. —  Tlie  requii-ements  of  the  rules  regulating  appeals  from  the 
court  of  claims,  that  the  record  must  contain  a  finding  of  the  facts  in  the  case  established  by 
the  evidence  in  the  nature  of  a  special  verdict,  and  a  separate  statement  of  the  conclusions  of 
law  upon  said  facts  on  which  tlie  court  founds  its  judgment,  are  not  dispensed  with  by  th j 
act  of  May  9,  1866.     United  States  v,  Clark,*  4  Otto,  73. 

§  29:27.  And  where  the  special  finding  omits  to  state  the  amount  of  the  loss,  the  appeal 
will  be  dismissed ;  the  supreme  court  does  not  look  beyond  the  special  finding.    Ibid, 

%  2()28.  An  appeal  from  the  court  of  claims  will  not  be  dismissed  because  the  statenoent 
of  facts  does  not  comply  with  the  rule  of  the  supreme  court  on  that  subject;  in  such  case 
the  record  will  be  remanded,  with  instructions  to  send  up  a  statement  in  accordance  with  the 
rule.     United  States  v.  Adams,*  6  Wall.,  101.  • 

§  2929.  Where,  on  appeal  from  the  court  of  claims,  a  party  is  aware  that  the  record  is  de- 
fective as  to  the  finding  of  facts,  he  should  apply  to  have  the  case  remitted  for  correction 
before  the  bearing ;  it  is  too  late  after  the  case  has  been  heard  and  the  decree  entered.  United 
States  V,  Adams,*  9  Wall.,  554. 

^  2930.  Where  complaint  is  made  that  a  finding  as  to  certain  facts  is  not  found  in  the  rec- 
ord, the  proper  method  is  an  order  of  court,  to  be  directed  to  the  court  below,  on  motion  duly 
made,  requiring  that  court  to  make  return  as  to  the  existence  or  non-existence  of  such  facts. 
Such  an  order  it  will  be  proper  to  make  for  the  same  reason  that  renders  a  certiorari  proper 
on  an  allegation  of  diminution  of  the  record.  But  the  supreme  court  cannot  give  the  comi; 
of  claims  any  directions  as  to  what  finding  it  shall  make,  or  how  it  shall  proceed  to  make  up 
its  finding  on  the  point  in  question.  If  that  court  should  refuse,  with  the  proper  evidence 
before  it,  to  find  a  material  fact  desired  by  either  of  the  parties,  the  proper  remedy  would  be 
to  make  a  request  that  such  finding  be  made,  and  to  except  in  case  of  refusal.  United  States 
u  Adams,*  9  Wall,  661. 
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§  298 1.  On  a  trial  in  the  court  of  claims  the  court  was  requested  to  find  that  a  fact  was  as 
the  party  alleged.  The  court  found  the  contrary.  On  appeal  to  the  supreme  court  the  party 
claimed  the  right  to  haTe  the  cause  remanded,  so  that  the  evidence  before  the  court  of  claims 
could  be  brought  up,  to  enable  the  supreme  court  to  decide  the  question  propounded.  The 
supreme  court  ruled  as  follows:  "  It  was  never  supposed  that  the  party  would  ask  or  the  court 
must  find  the  fact  to  be  as  the  party  claimed  it,  and  if  they  did  not,  that  he  could,  for  that 
reason,  bring  the  whole  testimony  here  to  show  that  he  was  right.  To  do  this  would  be  to 
render  useless  all  the  rules  adopted  by  this  court,  and  to  reverse  the  system  on  which  we  have 
proceeded  from  the  first.  The  rule  does  say  that  if  the  court  of  claims  refuses  to  find  as 
prayed,  the  prayer  and  refusal  must  be  made  part  of  the  record.  The  remedial  purpose  of 
this  rule  is  that  when  a  party  has,  in  writing,  indicated  a  specific  question  of  fact  on  which 
he  desires  the  court  of  claims  to  make  a  finding,  and  the' court  has  neglected  or  refused  to  do 
so,  this  court  may  be  able  to  determine  whether  the  question  is  one  so  necessary  to  the  decis- 
ion of  the  case  that  it  will  send  it  back  for  such  finding.  In  the  present  case  the  court  of 
claims  did  make  a  very  explicit  finding  on  the  question  of  fact  presented  by  the  request  of 
plaintiff,  and  this  is  all  the  rule  required,  though  the  finding  is  contrary  to  her  averment.  *' 
Mahan  v.  United  States,*  14  Wall.,  109. 

§  2932.  The  judgment  of  the  court  of  claims  must  be  affirmed  when  the  facts  disclosed  by 
the  record  are  Insufficient  to  enable  the  supreme  court  to  ascertain  the  facts  necessary  to  the 
decision  of  the  case.    United  States  i;.  Henry,  17  Wall.,  409. 

g  2933.  The  supreme  court  will  require  the  statement  of  facts  on  appeal  from  the  court  of 
claims  to  conform  to  the  iniles  prescribed,  and  if  useless  and  redundant  matter  is  found  in 
such  statement,  the  cost  thereof  will  be  taxed  against  the  party  bringing  the  appeaL  De 
Groot  r.  United  States,  5  Wall.,  487. 

§  2934.  On  appeal  from  the  court  of  claims  to  the  supreme  court  the  statement  of  facts 
which  is  to  be  presented  to  the  supreme  court  is  such  a  statement  as  may  be  necessary  to  en- 
able the  supreme  court  to  decide  upon  the  propositions  of  law  ruled  by  the  court  of  claims, 
and  should  be  in  the  shape  of  facts  found  by  that  court  to  be  established  by  the  evidence  in 
such  form  as  to  raise  the  legal  questions  decided  by  the  court,  and  should  not  include  the  evi- 
dence in  detail.    De  Groot  v.  United  States,  5  Wall.,  427. 

§  2935.  Where  an  appeal  is  taken  from  the  court  of  claims  to  the  supreme  court  in  a  case 
in  which  the  hearing  was  before  a  special  commissioner,  and  his  report  is  confirmed  and  ex- 
ceptions have  been  properly  taken,  the  facts  stated  in  the  report  will  be  sent  up  as  the  facts 
found  by  the  lower  court ;  and  also  certain  other  facts  requested  by  the  parties  respectively, 
which  are  established  by  the  evidence  or  deemed  relevant  to  the  case.  The  facts  disallowed 
will  also  be  certified  up,  with  the  reason  of  the  court  for  their  refusal.  Lawrence  v.  United 
States,*  8  Ct.  a.,  254.  . 

§  2936.  Where  the  rules  of  the  supreme  court  require  the  court  of  claims  on  appeal  to  send 
up  only  **  the  ultimate  facts  or  propositions  which  the  evidence  shall  establish,"  the  evidence 
in  the  case  cannot  be  certified  up  on  appeal,  though  a  written  stipulation  of  both  parties  that 
it  shall  be  done  is  presented  to  the  court.    Hubbell  v.  United  States,*  6  Ct.  CI.,  55. 

§  2937.  New  trial  in  court  of  claims.— Where  the  court  of  claims  grants  a  new  trial  pending 
.an  appeal  by  the  United  States  to  the  supreme  court,  the  appellant  may  dismiss  the  appeaL 
United  States  v.  Young,*  4  Otto,  358. 

§  2938.  In  such  case  the  appellee  cannot  have  the  appeal  retained,  and  procure  a  eerHorarC 
to  bring  up  the  proceedings  subsequent  to  the  appeal ;  the  jurisdiction  of  the  supreme  court 
is  confined  to  what  was  done  before  the  appeal.    Ibid. 

g  2939.  Where  an  appeal  is  granted  improvidently,  or  under  a  mistake  of  fact,  the  court 
of  claims  may  revoke  the  allowance,  and  hear  and  determine  a  motion  for  a  new  trial  filed 
before  the  appeal  was  allcfWed.  .And  where  the  court  refuses  to  so  act  in  a  proper  case,  a 
mandamus  will  be  awarded,  requiring  it  to  hear  and  determine  the  motion  for  a  new  trial 
.and  to  correct  its  record.    Ex  parte  Roberts,*  15  Wall.,  884.  ^ 

§  2940.  The  court  of  claims,  by  granting  a  new  trial  pending  appeal,  resumes  control  of  the 
case  and  the  parties,  and  the  proceedings  under  which  the  new  trial  was  obtained  become  a 
part  of  the  record,  and,  after  judgment  is  finally  rendered,  may  be  brought  up  by  appeal  for 
review.  United  States  v.  Young,*  4  Otto.  258.  And  if  it  appears  on  a  subsequent  appeal  that 
the  court  acted  within  the  terms  of  the  statute  conferring  the  power,  its  act  in  granting  the 
new  trial  is  conclusive.    Young  v.  United  States,*  5  Otto,  641. 

g  2941.  After  an  action  is  appealed,  and  the  appeal  perfected,  it  cannot  be  vacated  by  the 
court  from  which  it  was  appealed,  on  application  of  the  appellant,  for  the  purpose  of  obtain- 
ing a  new  trial  on  newly  discovered  evidence.  An  appeal  from  the  judgment  of  a  court  is  not 
subject  to  its  discretion,  nor  in  any  way  within  it.  It  is  the  right  of  the  party,  to  be  used 
within  the  provisions  of  the  law,  or  forborne  at  his  pleasure.  And  where  it  is  his  act,  the 
•court  cannot  limit  or  modify  its  legal  consequences.  By  it,  the  appellant,  by  his  own  act,  sus- 
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IMnds  the  ]egaX  effect  of  the  judgment  rendered,  and  removes  the  action  from  the  jurisdiction 
of  the  trial  court  and  transfers  it  to  the'  jurisdiction  of  the  appellate  court.  If  this  is  the  effect 
of  the  appeal,  then  it  follows  that  after  it  is  taken  the  inferior  court  has  no  more  power  over 
it  than  over  any  other  action  pending  in  the  appellate  court  and  regularly  upon  its  docket. 
Stern  v.  United  States.*  6  Ct.  CI.,  380. 

§  2942.  The  pendency  of  a  motion  for  a  new  trial  in  the  cou];t  of  claims,  under  the  act  of 
June  25,  1868,  is  not  a  sufficient  ground  for  dismissing  an  appeal ;  but  after  the  motion  haa 
been  granted  the  appeal  will  be  dismissed.    United  States  v,  Ayres,*  9  Wall.,  608. 

§  2943.  Where  an  application  for  an  appeal  is  duly  filed  in  the  court  of  claims,  and  the 
appeal  is  regularly  allowed  by  the  chief  justice  in  vacation,  the  case  has  gone  beyond  the 
jurisdiction  of  such  court,  even  though  the  record  has  not  been  sent  up ;  and  this  is  true  al- 
though at  the  time  of  tiling  the  application  the  appellant  filed  a  notice  that  she  should  move 
on  the  reassembling  of  court  for  a  new  trial,  and  a  request  that  the  application  for  the  appeal 
be  held  under  advisement,  which  notice  never  came  to  the  notice  of  any  judge  of  the  court. 
Nutt  V.  United  States,*  8  Ct.  CL,  186. 

§  2944.  In  this  case,  which  was  an  appeal  from  the  court  of  claims,  a  motion  for  a  contin- 
uance was  granted  on  the  ground  that  a  motion  for  a  new  trial  was  pending  in  the  court  of 
claims ;  but  the  court  expressly  disclaim  giving  any  sanction  to  the  idea  that  indefinite  post- 
ponement of  final  hearing  and  determination  can  be  obtained  by  repeated  motions  for  contin- 
uance in  the  supreme  court.    United  States  v,  Crusell,  12  Wall.,  176. 

g  294».  On  a  motion  in  the  supreme  court  for  a  continuance  of  an  appeal  from  the  court 
of  claims,  on  the  ground  that  a  motion  was  pending  in  that  court  for  a  new  trial  on  newly  dis- 
ix>vered  evidence,  an  objection  that  such  motion  for  a  new  trial  was  not  made  within  the 
time  limited  by  law  for  such  applications  cannot  be  considered  by  the  supreme  court.  Such 
objection  should  be  addressed  to  the  lower  court,  and  its  decision,  whatever  it  is,  cannot  be 
reviewed  by  the  supreme  court.    United  States  v.  Crusell,  12  Wall.,  176. 

^  2946.  Review  in  supreme  court. —  It  seems  that  on  appeal  from  the  court  of  claims  to 
the  supreme  court,  those  questions  of  evidence  which  can  only  be  reviewed  by  bill  of  excep- 
tion cannot  be  considered,  but  are  left  entirely  to  the  judgment  and  decision  of  the  lower 
court.    Ross  V.  United  States,*  12  Ct.  CL,  573. 

§  2947.  The  judgment  on  the  ultimate  circumstantial  facts  of  the  case  may  be  reviewed. 
Where  the  legal  effect  of  such  circumstantial  facts  is  doubtful,  the  court  should  so  frame  its 
findings  as  to  put  the  doubtful  question  into  the  record.  This  would  relieve  the  supreme 
court  f||pm  the  necessity  of  considering  the  evidence  at  all,  and  would  confine  its  attention  to  the 
legal  effect  of  the  facts  proven  on  the  rights  of  the  parties.    United  States  v.  Pugh,  9  Otto,  269. 

§  2948.  Where  the  court  of  claims  has  found  not  only  the  ultimate  facts,  but  has  presented 
to  the  supreme  court  on  appeal  as  a  part  of  its  finding  the  evidence  on  which  such  finding  is 
based,  the  supreme  court  will  consider  wliether  the  evidence  presented  is  competent  to  prove 
the  fact.    United  States  v.  Clark,  6  Otto,  89. 

§  2949.  On  an  appeal  in  a  case  of  which  the  court  of  claims  took  cognizance  by  special  act 
of  congress,  which  required  it  to  exercise  equity  jurisdiction,  the  ordinary  rules  as  to  the 
effect  of  findings  of  fact  in  the  court  of  claims  do  not  apply,  and  the  supreme  court  on  such 
an  appeal  must  determine  the  facts  as  well  as  the  law  applicable  thereto.  Harvey  v.  United 
States,  15  Otto,  681. 

§  2950.  Where  a  claim  prosecuted  in  the  court  of  claims  consisted  of  several  items,  and 
only  one  item  is  allowed,  and  only  the  United  States  appeals,  only  the  claim  allowed  is 
brought  up  for  consideration,  and  the  rejected  items  will  not  be  considered,  except  so  far  as- 
may  be  necessary  to  the  proper  consideration  of  the  item  allowed.  By  not  appealing,  the 
claimant  has  declared  himself  satisfied  with  the  decision  of  the  court  below.  United  States 
V.  Hickey,  17  Wall,  13.  # 

g  295 1.  Reversal. —  On  appeal  to  the  supreme  court  from  the  court  of  claims,  where  that 
court  ha^resented  as  a  part  of  its  findings  what  it  shows  to  have  been  all  the  testimony  on 
which  its  judgment  rests,  the  supreme  court  must,  if  that  testimony  is  not  competent  evi- 
dence of  that  fact,  reverse  the  judgment  for  that  reason ;  for  incorporated  in  the  very  find- 
ing on  which  the  judgment  rests  is  the  evidence  that  in  law  the  judgment  is  wrong.  In  such  a 
case  the  decision  is  not  on  the  weight  or  balance  of  testimony,  or  on  the  point  whether  the 
admission  of  testimony  vaas  wrong,  but  whether  the  evidence  supports  the  finding;  that  is, 
its  finding  is  the  ultimate  fact  in  question.     United  States  v.  Clark,  6  Otto,  40. 

g  2952.  Piling  pleading. —  After  cases  had  been  sent  to  the  supreme  court  on  appeal  fromi 
the  court  of  claims,  an  application  was  granted  for  leave  to  file  a  replication  nunc  pro  tunc, 
to  a  plea  of  the  defendant  which  had  never  come  to  the  notice  of  the  claimant.  The  grant- 
ing of  such  application  is  not  an  exercise  of  jurisdiction,  but  is  in  the  nature  of  a  correction 
of  the  court's  own  record.  Such  filing  would  h3  wholly  ineffectual  in  the  court  above  unless- 
it  should  see  fit  to  transmit  the  record  back.     Wilcox  v.  United  States,*  6  Ct.  CL,  77. 
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XXIV.  California  Land  Casks. 

§2953.  In  general. —  An  appeal  from  the  decision  of  the  board  of  land  commissioners^ 
nnder  the  act  of  1 85 1,  to  the.district  court  of  California,  opens  the  whole  issue  to  considera- 
tion. It  is  essentially  an  original  suit,  in  which  new  evidence  can  be  given,  and  in  which 
the  whole  case  is  to  be  tried  over.    Le  Roy  v.  Wright,  4  Saw.,  583. 

§  2954.  Decrees  of  the  district  court  of  California  confirming  surveys  made  under  pro- 
ceedings to  confirm  the  title  to  Mexican  grants  are  conclusive,  not  only  as  to  the  boundary, 
but  also  as  to  the  validity  of  the  title.     United  States  v.  Billings,  3  Wall.,  448. 

§  2955.  Appeals  to  the  supreme  court  from  the  district  court  of  California  in  proceedings 
to  confirm  the  title  to  Mexican  grants,  which  are  brought  in  the  name  of  the  United  States, 
but  really  in  the  interest  of  private  parties,  are  discouraged  when  taken  on  frivolous  objec- 
tions to  the  title  or  to  the  regularity  of  the  surveys.  The  party  wronged  by  the  appeal  gets  no 
costs  and  the  government  has  to  pay  the  expenses  of  the  unjust  and  oppressive  litigation. 
United  States  v.  Billings,  2  WaU.,  449. 

§  2956.  An  appeal  to  the  supreme  court  from  the  district  court  in  California  land  cases, 
though  suspending  the  operation  of  the  decree,  does  not  take  from  it  all  efficacy  as  evidence 
of  title  of  the  confii-mees,  or  of  parties  claiming  under  them,  in  cases  in  which  the  judgment 
of  the  supreme  court  cculd  not  affect  the  title  set  up  or  claimed  under.  Grisar  v*  McDowell, 
6  Wall.,  377. 

2957.  Lies,  when. —  No  appeal,  in  the  strict  sense  of  that  word,  is  proper  from  the  decision 
of  the  board  of  land  commissioners  to  the  district  court  for  California,  as  they  can  be  in- 
vested with  no  part  of  the  judicial  power  of  the  United  States ;  but  the  district  court  has 
power,  under  act  of  congress,  to  revise  their  decisions,  and  such  proceeding  is  treated  as  ax^ 
original  proceeding  in  the  district  court,  and  an  appeal  lies  to  the  supreme  court  from  the  de- 
cision of  the  district  court  in  such  a  case.    United  States  v.  Ritchie,  17  How.,  533. 

g  2958.  The  decree  of  the  district  court,  in  case  of  appeals  from  the  board  of  land 
commissioners  in  private  land  claims  in  California,  is  not  final  until  a  survey  has  been  made 
according  to  the  terms  of  its  decree,  and  no  appeal  lies  to  the  supreme  court  while  something 
yet  remains  to  be  done  to  perfect  the  survey.    United  States  v,  Fossatt,  21  How.,  450. 

§  2959.  In  the  case  of  private  California  land  claims  appealed  to  the  district  court  from  the 
decision  of  the  board  of  land  commissioners,  an  appeal  lies  to  the  supreme  from  the  decree  of 
the  distiict  court  establishing  the  authenticity  of  the  claim,  though  questions  of  taxation  and 
boundary  still  remain  to  be  settled.  Tliough  such  a  decree  is  not  final,  yet  the  established 
practice  has  been,  and  is,  to  allow  the  appeal.  An  appeal  lies  also  from  the  final  decree  of  the  dis- 
trict court  confirming  the  title  to  the  claim  as  finally  surveyed  and  located.  The  power  of  the 
district  court  continues  till  the  claim  is  finally  fully  located  and  a  patent  issues,  and  an  appeal 
to  the  supreme  court  will  be  dismissed  if  it  appears  that  only  three  sides  of  the  tract  awarded 
by  a  former  decree  have  been  located.    Ibid, 

g  2960.  No  appeal  is  allowed  from  the  district  to  the  circuit  court  of  California  under  the 
act  of  1864,  providing  for  the  appeal  to  the  circuit  court  of  cases  formerly  appealable  to  the 
supreme  court,  from  a  decree  of  the  district  court  in  which  the  time  to  appeal  to  the  supreme 
court  had  already  expired.     Mesa  t7.  United  States,  4  Saw.,  552. 

§  2961.  It  seems  that  under  the  act  of  July  1,  1864,  which  provided  for  appeals  in  private 
land  suits  from  the  district  to  the  circuit  court  of  California,  instead  of  to  the  supreme  court, 
no  appeal  if^s  from  the  determination  of  the  circuit  court  in  cases  so  appealed  to  it.  The 
Pueblo  Case,  City  of  San  Francisco  v.  United  States,  4  Saw.,  578. 

§  2962.  Time. —  Under  the  act  of  1S51,  the  court  may  grant  an  appeal  after  the  expiration 
of  the  term  at  which  the  decree  was  rendered.  The  language  of  the  statute  allowing  the  ap- 
peal is,  *'  the  district  court  shall  proceed  to  render  judgment,  and  shall,  on  the  application  of 
the  party  against  whom  judgment  is  rendered,  grant  an  appeal  to  the  supreme  court."  No 
time  is  mentioned.    Noe  v.  United  States,*  Hoff.,  242. 

§  2963.  Notice. —  If  notice  is  not  given  within  the  proper  time  of  intention  to  appeal  from 
the  award  of  the  board  of  land  commissioners  to  the  district  court  of  the  northern  district 
'  of  California,  the  district  court  has  no  power  to  allow  such  notice  to  be  filed  nunc  pro  tune, 
Yturbide  r.  United  States,  Hoff.,  274. 

§  2964.  Where  the  law  requires  a  notice  of  appeal  from  the  decision  of  the  board  of  land 
commissioners  to  the  district  court  to  be  filed  within  six  months,  the  district  court  cannot,  by 
order,  allow  the  filing  of  such  notice  nunc  pro  tunc,  even  if  the  delay  is  excused.  Yturbide 
V.  United  States,  22  How.,  292. 

g  2965.  Under  the  law  relating  to  proceedings  to  confirm  Mexican  and  Spanish  grants,  a 
transcript  of  the  proceedings,  and  decision  of  the  board  of  commissioners,  was  to  be  filed  with 
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the  district  court,  and  this  was  to  act  as  ipso  facto  an  appeal  from  their  decision,  in  behalf  of 
the  party  against  whom  it  was  given.  If  such  decision  was  in  favor  of  the  claimant,  the  at- 
torney-general had  six  months  within  which  to  give  notice  that  the  appeal  would  be  prose- 
cuted. In  this  case  the  attorney-general  filed  a  notice  that  he  would  not  prosecute  the  appeal, 
and  it  was  Tlismissed.  Hdd,  that  this  left  the  original  decree  as  if  it  had  never  been  appealed 
from,  and  that  a  decree  of  the  di^rict  court  allowing  the  clafmant  to  proceed  upon  «uch  de- 
cree as  upon  a  final  decree  was  proper.  Beard  v,  Federy,  8  WalL,  4M.  See  Lakd  asd  Land 
Titles. 

XXV.  Writ  of  Ebbob  Coram  'Sobjs. 

§  2966.  Coram  nobis. —  A  writ  of  error  coram  nobis  lies  in  the  same  court  where  jndgmeiit 
was  given,  when  the  error  was  not  for  any  fault  in  the  court,  but  for  some  defect  in  the  proo- 
ess  of  the  cause,  other  than  in  the  judgment,  or  for  default  in  adjudging  execution,  or  for 
misprision  of  the  clerk,  or  for  error  in  fact  It  will  lie  to  set  aside  an  erroneous  execution. 
Phillips  V.  Russell,*  Hemp.,  62. 

§  2967.  A  writ  of  error  coram  nobis  will  lie  in  the  circuit  court  to  correct  its  own  judg- 
ment, when  it  appears  that  the  defendant  was  a  married  woman  at  tiie  time  of  the  com- 
mencement of  the  action.    Albree  v,  Johnson,  1  Flip.,  843. 

§  2968.  It  seems  that  although  a  writ  of  error  issued  by  a  court  to  correct  its  own  judgment 
is  called  a  writ  of  error  coram  nobis  in  the  state  practice,  yet  when  used  in  the  circuit  courts 
of  the  United  States  it  may  properly  be  called  a  writ  of  error  coram  w^is,  because  issued  in 
the  name  of  the  president  of  the  United  States,  and  tested  in  the  name  of  the  ohief  justice. 
Lodgcrwood  v,  Pickett,  1  McL.,  143. 

g  2969.  Coram  vobis. —  It  seems  that  the  writ  of  error  coram  vobis  is  the  proper  remedy 
to  procure  the  reversal  of  a  judgment  of  a  state  court  for  errors  not  appearing  in  the  record, 
where  a  writ  of  error  from  such  judgment  to  the  highest  cour^of  the  state  has  been  quashed 
in  accordance  with  a  decision  of  the  supreme  court  of  the  United  States.  Davis  v.  Packard, 
8  Pet.,  324. 

§  2970.  It  seems  that  the  appropriate  use  of  the  writ  of  error  coram  vobis  is  to  enable  a 
court  to  correct  its  own  errors  committed  before  the  rendition  of  the  judgment,  hut  in  mod- 
em practice  this  is  usually  done  by  motion.    Pickett  v.  Legerwood,  7  Pet.,  147. 

§  2971.  It  seems  that  a  mere  mistake  of  the  clerk  in  entering  a  judgment  for  a  less  sum 
than  rendered  is  a  clerical  misprision,  amendable  upon  a  writ  of  error  coram  vobis.  Alston  v. 
Munford,  1  Marsh.,  276. 

§  2972.  It  seems  that  a  writ  of  error  coram  iXfbis  is  usually  employed  to  hring  before  the 
same  court  in  which  the  error  was  committed  some  matter  of  fact  which  had  escaped  atten- 
tion which  was  material  to  the  proceedings ;  as,  that  one  of  the  parties  to  a  judgment  had 
died  before  it  was  rendered,  or  was  an  infant,  and  no  guardian  had  been  appointed,  or  was 
a  fem£  covert,  or  an  error  was  made  in  the  process  through  default  of  the  clerk.  Such  writ 
does  not  reach  to  facts  submitted  to  a  jury  or  found  by  a  referee,  or  hy  tiie  court  sitting  to 
try  the  issues.     Bronson  v.  Schulten,  14  Otto,  416.    See  §  147. 


XXVI.  Cebtiobari. 

§  2973.  Allowed,  wh en.— A  certiorari  is  used  by  the  supreme  court  only  as  auxiliary  process 
to  enable  it  to  obtain  further  information  in  respect  to  some  matter  already  before  it  for  adju- 
dication.   United  States  v.  Young,*  4  Otto,  258. 

§  2974.  Certiorari  is  properly  used  to  bring  up  to  the  court  of  error,  on  an  allegation  of 
diminution,  outbranches  of  the  record,  or  other  documents  and  writings  in  the  court  below 
which  have  not  been  previously  certified  or  sent.     United  States  v.  Adams,*  9  Wall.,  661. 

^  2975.  Where  the  record  is  incomplete,  the  appellee  should  suggest  a  diminution  and  ask 
for  a  certiorari.    United  States  v,  Oomez,*  1  Wall.,  690. 

§  2976.  Where  the  record  shows  clearly  and  fully  the  whole  case  upon  which  the  court 
must  pass,  a  certiorari  for  a  more  perfect  record  will  not  be  awarded.  McGuire  v.  The  Com- 
monwealth,* 3  Wall.,  382. 

§  2977.  A  motion  for  a  certiorari  to  supply  defects  in  the  record  overruled,  the  court  being 
satisfied,  from  an  inspection  of  the  record,  that  the  granting  of  the  motion  would  avail  noth- 
ing, it  being  necessary  to  dismiss  for  want  of  jurisdiction.     Brown  t?.  Wiley,*  4  WalL,  165. 

§  2978.  On  a  suggestion  that  the  citation  was  served  but  not  sent  up  with  the  rocord,  a 
certiorari  will  be  awarded.    Field  v,  Milton,*  3  Or.,  514. 
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§  M79.  A  eertiorart  will  not  be  awarded  on  a  suggestion  that  the  clerk  has  omitted  to  ap- 
pend his  cerfeiiicate  to  the  effect  that  the  transcript  contains  the  whole  record ;  such  a  defeetl 
in  a  case  of  contumacy,  might  be  remedied  by  a  mandamtts.  (Leave  was  granted  in  this  case 
lo  withdraw  the  transcript  lo  enable  the  cLerk  to  append  the  necessary  certificate.)  Hodges  v. 
Vanghan,*  19  Wall.,  19. 

§  2980.  Defective  travseript. —  On  motion  to  dismiss  an  appeal,  because  the  transcript  did 
not  contain  a  true  copy  of  the  record  and  of  all  the  proceedings  in  the  case,  the  court  said: 
V  Probably  the  stipulation  filed  in  the  case  allowing  the  appellants  to  complete  and  perfect 
the  transcript  in  the  case  may  be  regarded  as  an  answer  to  the  first  ground  of  the  motion,  but 
if  not,  it  is  quite  clear  that  the  certificate  of  the  clerk  of  the  court  must  be  regarded  as  prima 
facte  eyideuce  that  the  mattes  of  fact  alleged  in  the  motion  is  not  well  founded.  Deficiencies, 
if  any,  niay  be  8ux>plied  by  certiorari.*^    The  Bio  Grande,*  19  Wall.,  178. 

i^  2981.  Awanled  by  conrt  of  its  own  motion. —  Where  the  point  is  made  in  the  defend- 
ant's briefs  that  there  is  no  judgment  disclosed  by  the  record  on  which  the  supreme  court  can 
act,  and  the  fact  appears  so  from  the  record,  but  the  defendant  makes  no  motion  to  dismiss 
before  the  hearing,  and  the  case  is  argued*  the  supreme  court,  on  its  own  motion,  will  issue  a 
certiorari  to  correct  the  record,  and,  on  receiving  the  record  of  the  judgment,  will  decide  the 
case  as  if  the  record  had  been  perfect  in  the  beginning.    Sweeney  v.  Lomme,  22  Wall.,  214 

§  2982.  if  the  supreme  court,  in  a  case  removed  to  it  by  writ  of  error,  discovers  by  inspeo* 
tlon  of  the  record  that  an  important  paper  mentioned  in  the  bill  of  exceptions  is  missing,  it 
will,  of  its  own  motion,  after  the  submission  of  the  case,  award  a  certiorari  to  bring  the  misek- 
ing  paper  before  it.    Morgan  v,  Curtenius,  19  How.,  8. 

g  29^8.  Delay. — Where  upon  an  appeal  to  the  supreme  court  a  diminution  of  the  record  is 
suggested,  even  at  a  third  term,  a  certiorari  will  be  awarded  on  the  delay  being  properly  ac- 
counted for,  btlt  if  not  returned  before  the  case  is  called  the  case  will  not  be  continued.  Clark 
V.  Hackett,  1  Black.  78. 

§  2984.  Under  special  circumstances  a  certiorari  for  diminution  of  the  record  may  bo 
allowed  after  the  first  term  after  which  a  case  is  entered,  where  it  has  already  been  continued 
till  the  next  term.    Steams  v.  United  States,  4  Wall.,  1. 

§  2985.  Return. —  A  writ  of  certiorari,  issued  to  supi^ement  a  defective  return  to  a  writ 
of  error,  should  conform  to  the  same  rules  as  regards  return  as  the  writ  of  error  itself.  Fene- 
more  v.  United  States,  3  Dal.,  860,  n. 

§  2986.  To  add  to  bill  of  exceptions. —  The  supreme  court  will  not  issue  a  certiorari  to  the 
circuit  court  for  the  purpose  of  adding  to  a  bill  of  exceptions  the  remainder  of  the  charge  of 
the  court  if  all  the  several  matters  of  law  specially  excepted  to  are  therein  set  forth.  Neither 
will  it  add  to  the  record  proper  exceptions  actually  taken  at  the  trial  and  omitted  from  the  blU 
of  exceptions,  unless  such  exceptions  are  certified  to  the  supreme  court  under  the  hand  and 
seal  of  the  trial  judge.  The  supreme  court  can  in  no  respect  alter  or  amend  the  exception  cer- 
tified  under  the  seal  of  the  judge  of  the  circuit  court,  either  by  referring  to  the  charge  at 
length,  or  the  notes  of  the  presiding  judge.    Stimpson  v.  West  Chester  R'y  Co.,  8  How.,  553. 


XXVII.  Costs  in  Appellate  Court. 


§  2987.  In  general. —  When  the  judgment  of  an  inferior  court  is  affirmed  on  error  or  apt 
peal,  it  is  of  course  that  the  defendant  in  error  has  judgment  for  costs.  But  when  the  judg- 
ment below  is  reversed,  costs  are  not  of  course.  So  on  a  reversal  in  case  of  collision  the  court 
(Grier,  J.),  admitting  that  the  cases  sanction  the  rule  that  courts  of  admiralty  have  a  wide 
discretion  in  the  allowance  of  costs,  refused  to  make  an  allowance  for  counsel  fees.  The 
Margaret  v.  The  Conestoga,*  2  Wall.  Jr.,  116. 

§  2988.  Where  both  parties  appeal  and  the  decree  of  the  court  below  is  not  disturbed, 
neither  party  recovers  costs  in  the  appellate  court.     The  WilUom  Cox,*  9  Fed.  R,,  672. 

§  2989.  United  States  not  liable  for. —  No  costs  allowed  where  a  writ  of  error  sued  out  by 
the  United  States  is  dismissed ;  the  United  States  never  pay  costs.  United  States  v.  Barker,* 
2  Wheat.,  395. 

§  2990.  Printin/s:  the  record. —  Under  the  act  of  March  3,  1877.  the  cost  of  printing  aU 
records  in  the  supreme  court  paid  by  the  government  must  be  taxed  against  the  losing  party. 
And  where  the  record  was  printed  by  the  successful  party  after  the  above  act  went  into  ef- 
fect, but  the  cost  was  no  greater  than  it  would  have  been  at  the  f^overnment  printing  office^ 
the  cost  was  taxed  against  the  losing  party.     Railroad  Co.  v.  Collector,*  10  Otto,  594. 

§  299 1.  Each  party  is  liable  to  the  clerk  for  his  fees  for  services  performed  for  such  party, 
without  reference  to  which  party  recovers  judgment.     Caldwell  v.  Jackson,*  7  Cr.,  276. 

1285 


tt  S992-8002.  APPEALS  AND  WRITS  OF  ERROR. 

§  2992.  On  rever^l. —  Wbere  the  judgment  of  the  highest  court  of  a  state  was  reversed, 
and  that  of  the  inferior  court  affirmed,  the  costs  in  both  courts  were  allowed,  and  the  man- 
date for  execution  was  issued  to  the  inferior  court.    Gierke  v,  Harwood,*  8  DaL,  843. 

§  2993.  In  all  cases  of  reversal  of  any  judgment  or  decree,  except  where  the  reversal  is 
for  want  of  jurisdiction,  costs  are  allowed  for  the  plaintiff  in  error,  or  appellant,  as  the  case 
may  be,  unless  otherwise  ordered  by  the  court.    Bradstreet  tx.  Potter,*  16  Pet.,  817. 

§  2994.  A  circuit  court  may  always  allow  execution  for  the  costs  in  a  chancery  case  npon 
reversal,  though  the  mandate  of  the  supreme  court  on  reversal  is  silent  as  to«aoh  costs.  Rid- 
dle V.  MandeviUe,  6  Or.,  86. 

§  2995.  On  a  writ  of  error  from  the  supreme  court  to  the  circuit  court  of  the  District  of 
Ck)lunibia,  if  the  judgment  is  reversed,  and  the  court  below  is  directed  to  enter  judgment  in 
favor  of  the  plaintiff  in  error,  such  court  will,  of  course,  enter  judgment  with  the  costs,  of 
the  lower  court.    M'Knight  v.  Craig,  6  Cr.,  187. 

§  2996.  Dismissal  for  want  of  jurisdiction.—  No  costs  allowed  where  the  cause  is  dismissed 
for  want  of  jurisdiction.  Mclver  v.  Wattles,*  9  Wheat.,  650;  Inglee  v.  Coolidge,*  2  Wheat*, 
863;  Strader  v,  Graham,*  18  How.,  602;  Winchester  v.  Jackson,*  8  Cr.,  514;  Montalet  v.  Mniv 
ray,  4Cr.,  47. 

§2997.  If  the  original  defendant  be  also  the  defendant  in  error  costs  will  be  allowed  on 
dismissal  of  the  writ  for  want  of  jurisdiction.    Winchester  v,  Jackson,*  3  Cr.,  514. 

§  2998.  In  admiralty. —  Where  both  parties  appealed,  in  an  admiralty  proceeding  in  rentt 
from  the  decree  of  the  district  court,  and  the  decree  was  affirmed,  no  costs  on  appeal  were 
allowed  to  either  party.    The  Parkersburg,  5  Blatch.,  248;  The  Miletus,  5  Blatch.,  835. 

§2999.  On  a  question  of  costs  on  an  appeal  in  admiralty,  where  the  decree  below  is  re- 
versed on  new  evidence,  Grier,  J.,  delivered  the  following  opinion:  **The  practice  at  this 
bar  having  been  for  many  years  to  proceed  de  novo  in  the  testimony,  I  hardly  feel  at  liberty 
now  to  change  it ;  though  I  have  rather  grumbled  in  one  or  two  cases,  where  parties  finding 
out  from  the  opinion  of  the  district  judge  where  their  case  pinched,  have  taken  new  testi- 
mony here  to  help  them  out  of  their  difficulty,  and  have  thus  presented  so  different  a  case  to 
me,  that  I  have  reversed  my  brother  Kane*s  decisions,  when  they  were  perfectly  right,  upon  the 
facts  presented  to  him.  But  under  such  circumstances  I  have  allowed  no  costs  to  the  party 
succeeding,  and  generally  speaking,  should  think  this  rule  to  be  but  equitable."  Carrigan  v. 
The  Charles  Pitman,  1  Wall.  Jr.,  307. 

§  3000.  On  appeal  from  the  district  to  the  circuit  court  in  an  admiralty  proceeding  in  rem^ 
costs  were  refused  to  the  libelant  on  a  decree  in  his  favor  of  the  same  amount  as  that  rendered 
in  the  court  below,  because  of  the  exorbitant  and  unfounded  claims  brought  forward  by  him, 
and  the  expense  and  trouble  to  which  he  had  wantonly  subjected  the  claimants,  but  costs  of 
the  appeal  were  awarded  against  him  in  favor  of  the  claimant.  The  Colon,  18  Blatch.,  286. 
See  §  1713. 

XXVIII.  Criminal  Cases. 
Summary —  Accused  must  be  where  he  can  be  made  to  respond,  §  8001. 

§  8001.  It  is  clearly  within  the  discretion  of  the  supreme  court  to  refuse  to  hear  a  criminal 
case  in  error,  unless  the  convicted  party,  suing  out  the  writ,  is  where  he  can  be  made  to  re- 
spond to  the  judgment  that  may  be  rendered.    Smith  v.  United  States,  §  8002. 

[NOTBS.—  See  §§  8003-3012.] 

SMITH  17.  UNITED  STATES. 
(4  Otto,  97,  98.     1876.) 

Error  to  the  Supreme  Court  of  Washington  Territory. 

§  3002.  A  criminal  case  will  not  he  heard  unless  the  accvsed  is  where  Tie  can 
he  made  to  respond  to  a  judgment 

Opinion  by  Waite,  C.  J. 

It  is  clearly  within  our  discretion  to  refuse  to  hear  a  criminal  case  in  error, 
unless  the  convicted  party,  suing  out  the  writ,  is  where  he  can  be  made  to  re- 
spond to  any  judgment  we  may  render.  In  this  case  it  is  admitted  that  the 
plaintitf  in  error  has  escaped,  and  is  not  within  the  control  of  the  court  below, 
either  actually,  by  being  in  custody,  or  constructively,  by  being  out  on  bail    If 
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we  affirm  the  judgment,  be  is  not  likely  to  appear  to  submit  to  bis  sentence. 
If  we  reverse  it  and  order  a  new  trial,  be  will  appear  or  not,  as  be  may  con- 
sider most  for  bis  interest.  Under  sucb  circumstances,  we  are  not  inclined  to 
bear  and  decide  wbat  may  prove  to  be  only  a  moot  case.  This  cause  was  dock- 
eted bere  December  29,  1870.  In  due  time  a  brief  was  filed  on  bebalf  of  tbe 
plaintiff  in  error,  and  tbe  cause  bas  been  regularly  continued  at  every  term 
since,  no  one  appearing  bere  in  person  to  represent  tbe  plaintiff.  At  tbis  term 
we  dismissed  tbe  writ,  on  motion  of  tbe  United  States,  for  want  of  prosecu- 
tion, but  have  since  reinstated  it  on  motion  of  tbe  counsel  for  tbe  plaintiff  in 
error,  wbo  now  moves  to  bave  it  set  down  for  argument.  Tbis  motion  we 
deny,  and  order  tbat,  unless  tbe  plaintiff  in  error  submit  bimself  to  tbe  juris* 
diction  of  tbe  court  below  on  or  before  tbe  first  day  of  our  next  term,  tbe 
cause  be  left  off  tbe  docket  after  tbat  time.  Tbe  People  v.  Genet,  59  N".  Y., 
80;  Leftwich's  Case,  20  Gratt,  723;  Common wealtb  v.  Andrews,  97  Mass., 
544.     See,  also,  31  Me.,  692. 

Motion  to  set  down  the  case  for  argument  denied, 

§  3003.  Jarisdiction  of  supreme  conrt.—  The  supreme  court  has  no  appellate  jurisdiction 
in  criminal  cases.  It  cannot  entertain  a  writ  of  error  or  revise  the  judgment  of  the  circuit 
court  in  any  case  where  a  party  has  been  convicted  of  a  public  offense.  Not  being  able  to  ex- 
ercise such  appellate  jurisdiction  directly,  it  cannot  do  so  indirectly,  and  so  no  writ  of  habeas 
corpus  lies  from  the  supreme  court  to  review  the  judgment  of  the  circuit  court  committing 
a  person  for  contempt.    Ex  parte  Kearney,  7  Wheat.,  43. 

§  3004.  It  seems  that  the  supreme  court  of  the  United  States  has  no  appellate  jurisdiction 
to  revise  the  sentences  of  inferior  courts  in  criminal  cases,  even  should  it  appear  that  the 
pux^ishment  was  excessive  under  the  constitution  of  the  United  States.  Ex  parte  Watkins, 
7  Pet.,  574. 

g  3005.  The  only  mode  contemplated  by  the  laws  of  the  United  States  to  revise  the  opin- 
ions of  the  judges  of  the  circuit  court  in  criminal  cases  is  in  cases  where  the  judges  are 
divided  in  opinion  at  the  trial ;  and  then  the  point  of  division  may  be  certified  to  the  supreme 
court  for  final  decision.  The  circuit  court  in  such  cases  has  no  power  to  grant  a  biU  of  excep- 
tions.   United  States  v.  Gibert.,  2  Sumn.,  105. 

§  3006.  The  supreme  court  has  no  authority  to  grant  a  writ  of  prohibition  to  prevent  the 
execution  of  the  sentence  of  the  circuit  court  in  a  criminal  case.  In  criminal  cases  the  pro- 
ceedings and  judgment  of  the  circuit  court  cannot  be  revised  or  controlled  in  the  supreme 
oourt  in  any  form  of  proceeding,  either  by  writ  of  error  or  prohibition.  The  only  case  in 
which  the  supreme  court  is  authorized,  even  to  express  an  opinion  on  the  proceedings  in  a 
circuit  court  in  a  criminal  case,  is  where  the  judges  are  opposed  in  opinion  upon  a  question 
St  the  trial,  and  certify  it  to  the  supreme  court  for  decision.    Ex  parte  Gordon,  1  Black,  504. 

§  3007.  No  bill  of  exceptions  lies  in  the  circuit  court  of  the  United  States  in  capital  cases. 
As  the  sole  office  of  a  bill  of  exceptions  is  to  present  matter  to  the  consideration  of  an  appel- 
late court,  it  would  be  nugatory  in  such  cases,  for  they  are  not  reviewable  by  the  supreme 
court.    United  States  t?.  Gibert,  2  Sumn.,  105. 

g  3008.  It  seems  that  at  common  law  no  bill  of  exceptions  lay  in  a  capital  case.  United 
States  V,  Gibert,  2  Sumn.,  105. 

§  3009.  Modifying  sentence. —  In  the  case  of  an  illegal  and  excessive  judgment  on  con- 
viction for  a  misdemeanor,  the  territorial  supreme  court  has  the  power  to  affirm  the  con- 
viction, modify  the  judgment,  and  i^mit  the  case  to  the  court  below,  that  the  proper 
judgment  may  there  be  entered.    The  Territory  v.  Conrad,*  1  Dak.  T.,  371. 

§3010.  On  a  writ  of  error  to  the  district  court  in  a  criminal  case,  the  circuit  court,  on  an 
affirmance  of  the  judgment  of  the  court  below,  may  change  the  sentence —  may  enter  its  own 
judgment.    United  States  v.  Wynn,*ll  Fed.  R.,  57;  Bates  v.  United  States,  10  Fed.  R.,  96. 

g  301 1.  What  recoi*d  mast  show. —  On  a  writ  of  error  from  the  territorial  supreme  court 
in  a  criminal  case,  the  record  must  show  that  the  prisoner  was  present  in  court  during  all  the 
time  of  the  trial,  and  when  the  verdict  was  rendered  and  sentence  passed,  and  also  that  the 
jury  were  legally  disposed  of  during  an  adjournment  of  court  from  one  day  over  to  the  next. 
Shapoonmash  v.  United  States;*  1  Wash.  Ty.,  221. 

§3012.  A  nolle  prosequi  having  been*  entered  in  the  court  below  in  a  criminal  case,  the 
writ  of  error  was  dismissed.    United  States  v,  Phillips,*  6  Pet.,  776. 
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XXIX.  PBOGBEDnroft  in  Lowbr  Coubt. 

§  8013.  New  trial. — When  a  verdict  in  fa^or  of  the  pUiintiff  is  revened  in  the  supreme 
court  on  a  bill  of  ezcaptions  to  instructions  given  to  the  jury,  there  niust  be  a  new  trial 
awarded  by  the  court  below.    Rose  v.  Himelj,  6  Cr.,  285,  n. 

^  8014.  An  action  in  the  nature  of  ejectment  was  tried  in  the  district  court,  taken  to  the 
trupreme  court  upon  a  writ  of  etTor,  and  the  matter  there  re-examined,  and  the  judg^nent  re> 
versed,  the  district  court  being  ordered  to  enter  judgment  for  the  other  party.  Held,  that 
this  judgment  was  conclusive,  and  that  the  inferior  court  had  no  power  to  grant  a  new  triaL 
JEx  parte  Dubuque  &  Pacific  RaiJroad,  1  Wall.,  78. 

§  30 1 5.  Amendments. —  After  a  writ  of  error  from  the  supreme  to  the  circuit  court  has  been 
served  and  returned,  the  record  is  no  longer  before  the  ciit;uit  court,  and  cannot  be  amended 
even  at  an  adjourned  session  of  the  term  in  which  the  decree  was  rendered,  though  it  ap- 
pears that  the  appeal  has  been  dismissed  in  the  court  above  on  the  application  of  the  party 
applying  for  the  amendment.     United  States  v.  Hooe,  1  Or.  C.  C,  116. 

§  3016.  It  seems  that  where  a  verdict  in  favor  of  the  plaintiff  is  reversed  on  a  bill  of  ex- 
ceptions to  instructions  given  to  the  jury,  there  must  be  a  new  trial  awarded  by  the  court 
below.    Hudson  v.  Gueetier,  6  Cr.,  285,  n. 

§  8017.  It  seems  that  where  a  judgment  on  a  special  verdict  or  a  case  stated  is  reversed,  it 
will  be  disposed  of  by  the  supreme  court,  and  a  new  trial  will  not  be  awarded  by  the  court 
befcow.    Hudson  v.  Questier,  6  Cr.,  285,  n. 

g  80 1 8.  The  award,  by  the  supreme  court,  of  a  venire  de  novo,  on  the  reversal  of  the 
judgment  of  the  court  below,  is,  in  no  instance,  more  than  an  order  for  a  new  trial,  and  ia 
never  equivalent  to  a  new  trial.    United  States  v.  Hawkins,  10  Pet.,  131. 

g  8019.  Setting  asiile  jadgment. —  After  the  circuit  court  has  adjourned  for  the  term,  it 
cannot  set  aside  its  judgment  at  a  subsequent  term,  even  for  a  jurisdictional  defect.  The 
only  remedy  is  by  writ  of  error.    Bank  of  United  States  v.  Moss,  6  How.,  37. 

g  802f0.  Conflrmation  of  decree. —  The  supreme  court  having  confirmed  a  decree  made  by 
the  circuit  court  for  a  tract  of  land  ascertained  by  a  survey  made  under  the  order  of  the 
circuit  court,  the  latter  court  cannot,  by  petition,  correct  any  alleged  mistakes  in  the  survey 
io  as  to  give  the  decree  a  different  effect.    Chaires  v.  United  States,  3  How.,  618. 

§  8021.  Amendment. —  After  a  writ  of  error  to  the  circuit  court  has  been  returned,  i^ 
seems  that  the  lower  court  has  no  power  of  amendment,  except  as  to  an  error  in  process  or  a 
clerical  or  judicial  error.    Marsteller  v.  McClean,  2  Cr.  C.  C,  8. 

g  3022.  Pleadings. —  Wliere  the  judgment  of  the  circuit  court  overruling  a  demurrer  is 
reversed  by  the  supreme  court  on  a  writ  of  error,  the  case  stands  in  the  circuit  court  as  if  the 
demurrer  had  been  overruled  by  it,  and  is  subject  to  additional  pleadings  or  an  amendment  of 
those  already  on  file,  according  to  the  rules  and  practice  of  such  circuit  court,  on  such  terma 
as  it  may  impose.    United  States  v.  Boyd,  15  Pet,  209. 

§8028.  Motion  to  Tacate  decree. —  The  supreme  court  of  the  District  of  Columbia  on  an  ap» 
peal  to  \t  affirmed  the  decree  of  the  court  below,  and  allowed  an  appeal  to  the  supreme  court 
of  the  United  States,  which  was  not  perfected.  Subsequently,  and  at  the  same  term,  a  mo- 
tion was  made  to  vacate  the  decree,  which  was  not  disposed  of  before  adjournment,  but  was 
continued  as  unfinished  business.  Held,  that  the  motion  continued  the  case  and  the  parties 
in  court  till  finally  disposed  of,  notwithstanding  tiie  allowance  of  the  appeal  to  the  supreme 
court,  and  that  it  was  proper  for  the  supreme  court  of  the  District  to  allow  the  motion  at  a 
subsequent  term,  and  to  reverse  the  decree  and  vacate  the  appeal.  Goddard  v,  Ordway,  11 
Otto,  750. 

§  8024.  Mandate^  Where,  ui>onah  appeal  to  the  supreme  court  from  the  decree  of  a  cir- 
cuit court,  the  decree  is  reversed  and  the  cause  is  remanded  to  the  circuit  court,  the  duty  of 
the  circuit  court  is  to  follow  the  directions  of  the  mandate,  if  precise  and  unambiguous,  and 
if  not  so,  the  circuit  court  should  examine  the  opinion  of  the  supreme  court  delivered  on  the 
reversal.    West  v,  Brashear,  14  Pet.,  54. 

§  8025.  On  a  mandate  from  the  supreme  court  to  the  circuit  court,  affirming  its  decree,  the 
circuit  court  can  only  record  the  order  of  the  supreme  court  and  proceed  with  the  execution 
of  its  own  decree  as  affirmed.  It  has  no  power  to  rescind  or  modify  the  decree  established 
by  the  supreme  court,  and  in  such  a  case  the  affirmance  of  the  decree  by  a  divided  court  is  of 
the  same  effect  and  validity  as  if  affirmed  unanimously.    Durant  v,  Essex  Company,  11  Otto, 

566.  ,  I 

§  S026.*  A  mandate  of  the  supreme  court  required  the  circuit  court  to  ascertain  the  amount 
of  funds  in  the  hands  of  the  receiver  of  a  railroad  in  a  foreclosure  suit,  and  apply  them  in  a 
certain  way,  and  that  if  they  were  insufficient  for  the  purpose  to  which  they  were  to  be  ap- 
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plied,  the  balance  due  was  to  be  computed,  and  if  not  paid  within  a  year,  then  an  order  of  sale 
should  be  issued.  A  reference  of  the  s/teomxt»  off  the  reoehrer  having  become  necessary,  and 
the  master  being  unable  to  report  the  amount  due  from  the  receiver  within  the  year,  and  it 
appearing  from  the  report  of  the  receiver  that  he  was  unable  to  make  the  payments  required, 
the  circuit  court  entered  an  order  directing  the  sale  of  the  property  if  the  payment  was  not 
made  within  a  year.  Held,  on  appeal  to  the  supreme  court  from  the  order,  that  the  failure 
of  the  circuit  court  to  await  the  adjustment  of  the  accounts  of  the  receiver  before  making 
the  order  was  not  an  improper  departure  from  the  mandate  of  the  supreme  court.  Milwaukee 
&  Minnesota  R'y  Co.  v.  Soutter,  2  Wall.,  510.    See  Practicb. 

§  8027.  Sale  of  the  res. —  In  a  suit  in  equity  the  res  may  be  sold  and  the  proceeds  invested 
by  order  of  the  circuit  court,  notwithstanding  the  pendency  of  an  appeal  to  the  supreme 
court.     Spring  v.  South  Carolina  Insurance  Co.,  6  Wheat.,  520. 

§  3028.  Where  a  decree  has  been  rendered,  in  a  suit  to  foreoloee  a  mortgage,  in  favor  of 
the  complainant,  and  an  appeal  has  been  taken  from  such  decree  to  the  supreme  court,  and 
the  property  in  controversy  is  not  brought  into  the  supreme  court,  but  remains  in  the  care 
and  custody  of  the  court  below,  it  seems  that  full  power  exists  in  the  lower  court,  pending 
the  appeal,  to  adopt  all  proper  and  judicious  measures  to  protect  and  preserve  it  from  waste 
or  loss.  And  in  case  of  a  railroad,  it  is  proper  for  the  court  to  run  the  road,  and  to  make  a 
reasonable  application  and  expenditure  of  its  revenues  for  that  purpose,  but  beyond  this  any 
appropriation  of  the  revenues  is  unwarranted.  Bronsonv.  La  Crosse  Railroad  Co.,  1  WalL^ 
410. 

As  to  practice  on  Certificate  of  Division  of  Opinion,  see  Practice. 

As  to  the  Original  Jurisdiction  of  the  Supreme  Court,  see  Courts. 

Power  of  the  Supreme  Court  to  issue  Writs  of  Habeas  Corpus,  Mandamus,  etc.,  see  Writs. 

As  to  the  effect  of  State  Laws  and  the  Rules  of  Decision  in  the  Federal  Courts,  see  Coxtrts  ; 
Prachqb. 


APPEARANCK 
See  PBAcncB. 


APPLICATION  OF  PAYMENTS. 

See  Paykbnt. 


APPOINTMENT  OF  OFFICERS. 

See  Officers. 


APPRENTICES. 

§  ].  CiTil  TiffliUi  bill.— An  indenture  binding  a  negro  child  as  an  app^entice,  which  does 
not  provide  for  rights  and  privileges  accorded  to  white  children  by  the  state  laws,  is  void 
under  section  1  of  the  civil  rights  bill  of  1866.    In  re  Turner,  Chase's  Dec.,  84. 

g  2.  Fn^citives  from  labor. —  The  clause  of  the  constitution,  and  the  statutes  of  1793  and  1850» 
on  the  rendition  of  fugitives  from  labor,  apply  to  apprentices.  Boaler  v.  Cummines,*  1  Am. 
L.  Reg.,  654. 

^  3.  Local  decisions. —  The  foUowing  decisions  were  made  under  local  laws:  1  Cr.  C.  C.» 
6,  255. 171,  348.  457,  551,  610;  2  Cr.  C.  C,  210,  419;  8  Cr.  C.  C,  230,  835,  867,  650;  4  Cr.  C.  C, 
332,  471,  475,  679,  699,  710. 


APPROPRIATIONS. 

See  Government. 
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ARBITRATION  AND  AWARD  * 

L  In  General,  §g  1-^. 

II.  Enforoino  Agreement  to  Arbitrate,  ^  54-77. 
IIL  The  Award,  §§  78-212. 
IV.  Umpire,  $§  213-220. 

I.  Ik  General. 

Sttmmary  —  Governed  by  lex  fori,  §  l.—  Corporations  may  submit  to  arbitration^  %  2,^  Not  to 

consider  matters  not  submitted,  g  3. 

§  1.  A  case  removed  from  one  court  to  another  may  be  referred  to  arbitrators  by  the  latter 
court,  although  such  a  reference  was  not  authorized  by  the  laws  of  the  court  from  which  the 
removal  was  made.  Arbitration  being  a  remedy,  it  is  governed  by  the  law  of  the  forom  in 
which  the  case  is  pending.    Alexandria  Canal  Ck).  v.  Swann,  g^  4r-9. 

§  2.  A  corporation  that  is  a  party  to  an  action  may,  by  its  attorney,  consent  to  refer  it  to 
arbitrators,  especially  where  authorized  so  to  do  by  statute.    Ibid, 

%  3.  Arbitrators  to  whom  was  referred  an  action  of  trespass  need  not  consider  a  justification 
under  a  statute  authorizing  the  taking  of  land  for  canal  purposes,  such  justification  not  having 
been  pleaded  or  submitted  to  them.    Ibid, 

[Notes.— See  §§1(M3.] 

ALEXANDRIA  CANAL  COMPANY  v.  SWANN. 
(5  Howard,  83-90.     1846. ) 

Error  to  U.  S.  Circuit  Court,  Washington  County,  District  of  Columbia. 

Opinion  by  Taney,  C,  J. 

Statement  of  Factts. —  This  case  is  brought  here  by  writ  of  error  from  the  cir- 
cuit court  for  Washington  county,  in  the  District  of  Columbia.  The  suit  was 
originally  brought  in  Alexandria  county  by  the  defendant  in  error  against  the 
plaintiff;  and  upon  the  motion  of  the  former  was  removed  to  Washington 
county  under  the  provisions  of  the  act  of  June  24, 1812,  §  8.  The  points  raised 
in  the  argument  make  it  proper  to  state  the  pleadings  more  fully  than  is  usually 
necessary. 

It  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiffs  close, 
situate  in  the  county  of  Alexandria.  The  suit  was  brought  in  July,  1839.  The 
declaration  contained  but  one  count,  in  the  usual  form,  stating  the  trespass  to 
have  been  committed  on  divers  days  and  times  between  the  1st  of  January, 
1835,  and  the  commencement  of  the  suit.  The  defendant  pleaded,  first,  not 
guilty;  second,  the  statute  of  limitations;  and  third,  that  the  canal  company 
entered  under  the  authority  of  the  act  of  congress  (6  Stats,  at  Large,  419),  for 
the  purpose  of  making  the  canal ;  and  that  it  is  ready  to  satisfy  any  damages  to 
which  the  plaintiff  is  entitled,  when  they  shall  be  ascertained  in  the  mode 
pointed  out  in  the  act  of  incorporation. 

After  these  pleas  were  put  in,  and  before  any  replication  was  filed  or  issue 
joined,  the  cause  was  removed  to  the  circuit  court  for  the  county  of  Washing- 
ton, by  an  order  passed  on  the  12th  of  November,  1841,  upon  the  motion  of 

*  Edited  by  Adslbkbt  Hamilton,  Esq.,  of  the  Chicago  Bar. 
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the  defendant  in  error.  The  case  was  continued  in  that  court  without  any 
alteration  in  the  pleadings  until  November  term,  1842,  when  an  amended  dec- 
laration was  filed.  This  declaration  consisted  of  a  single  count,  and  differed 
from  the  original  one  only  in  undertaking  to  set  out  the  abuttals  of  the  close 
in  which  the  trespass  was  alleged  to  have  been  committed.  The  defendant  in 
the  circuit  court  pleaded  not  guilty  to  this  declaration,  upon  which  issue  was 
joined  and  a  jury  sworn ;  but  before  a  verdict  was  rendered,  a  juror  was  wiiJi- 
drawn  by  consent,  and  upon  the  motion  of  the  parties,  by  their  a;ktonieys,  the 
mattor  in  v«ruuiee  between  them  wis  by  a  rale  of  court  referred  to  four  arbitra- 
tors named  in  the  order  of  referenee.  The  reference  was  made  upon  certain 
terms  specified  in  a  written  agreement  filed  in  the  case,  setting  forth  the  manner 
in  which  the  arbitrators  were  to  be  selected  and  the  damages  calculated,  with 
power  to  the  referees  to  choose  an  umpire,  if  they  or  a  majority  of  them  could 
not  agree. 

The  arbitrators,  before  they  entered  upon  an  examination  of  the  case,  ap- 
pointed an  umpire,  who  afterwards  made  his  award,  and  thereby  awarded  that 
the  defendant  (in  the  district  court)  should  pay  to  the  plaintiff  the  sum  of 
$6,968.75,  in  full  satisfaction  of  all  the  matters  of  damage  and  value  submitted 
to  his  umpirage.  This  award  was  filed  September  21,  1843,  and  notice  of  it 
regularly  served  on  the  plaintiff  in  error;  and  thereupon  a  judgment  was  en- 
tered for  the  amount  awarded  on  the  17th  of  January,  1844.  It  is  upon  this 
judgment  that  the  present  writ  of  error  is  brought.  It  appears  from  the  record 
that  no  objection  was  taken  to  the  award  in  the  circuit  court,  nor  any  affidavits 
filed  to  impeach  it.  Several  depositions  were  filed  by  the  defendant  in  error, 
which  are  not  material  to  this  decision,  except  in  one  particular,  which  will  be 
hereafter  noticed,  on  account  of  an  objection  to  the  award  founded  upon  it. 

§  4.  Arbitration  is  a  remedy^  and  governed  hy  the  laws  of  the  forum. 

The  reference  to  arbitrators  and  the  proceedings  thereon,  and  the  judgment 
given  by  the  court  below,  were  all  under  and  intended  to  be  pursuant  to  the 
acts  of  assembly  of  Maryland  of  1783,  c.  21,  §  9,  and  1785,  c.  30,  §  11.  It  is 
admitted  that  these  proceedings  were  not  authorized  by  the  laws  in  force  in 
Alexandria  county.  And  it  is  objected  by  the  plaintiff  in  error,  that,  inasmuch 
as  no  judgment  could  have  been  lawfully  rendered  upon  these  proceedings  in 
Alexandria  county,  no  judgment  ought  to  have  been  rendered  upon  them  in 
"Washington;  that  the  removal  of  a  case  under  the  laws  of  congress  is  a  mere 
change  of  venue;  and  that  the  rights  of  the  parties  are  still  to  be  tried  accord- 
ing to  the  laws  and  modes  of  proceeding  recognized  and  established  in  the 
circuit  court  for  the  county  in  which  the  suit  was  originally  instituted.  Un- 
doubtedly, whatever  rights  the  canal  company  had  in  Alexandria  county,  and 
whatever  defenses  it  might  there  have  made,  either  as  to  the  form  of  the  action 
or  upon  any  other  ground,  it  might  still  rely  upon  them  in  the  new  forum; 
and  whatever  would  have  been  a  bar  to  the  action  in  Alexandria  county  would 
be  equally  a  bar  in  Washington.  The  question  here,  however,  is  not  upon  the 
rights  of  the  respective  parties,  but  upon  the  mode  of  proceeding  by  which 
they  were  determined;  and  this  must  evidently  be  regulated  by  the  la\y  of  the 
court  to  which  the  suit  was  transferred.  For  after  the  removal  took  place,  the 
action,  according  to  the  act  of  congress,  was  pending  in  Washington  county, 
to  be  there  prosecuted  and  tried  and  the  judgment  of  that  court  to  be  carried 
into  execution.  And  as  the  act  neither  directs  nor  authorizes  any  change  in  its 
practice  or  proceedings  in  removed  cases,  it  follows  that  they  must  be  prose- 
cuted and  tried  like  other  actions  in  that  court,  and  could  not  lawfully  be  pros- 
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eemted  and  tried  in  any  other  manner.  In  impanelitig  a  jury,  for  example,  foi 
the  trial  of  the  faots,  it  coald  not  pat  aside  the  jarors  required  by  la\^  to  at- 
tend that  ooart  and  direct  a  panel  of  twelve  to  be  summoned  for  the  particalar 
ease  pursuant  to  the  law  of  Virginia.  Nor  oould  it  deny  to  either  party  the 
light  to  strike  off  four  names  from  the  list  of  twenty,  according  to  the  law  of 
Washington  county,  although  the  rule  is  otherwise  in  the  county  of  Alexan- 
dria. And  upon  the  same  principles,  the  selection  of  arbitrators,  the  proceed* 
ings  before  them,  and  the  l^al  effect  of  their  award,  could  be  no  more 
influenced  by  the  law  upon  that  subject,  on  the  other  side  of  the  Potomac,  than 
the  summoning,  striking  and  impaneling  of  a  jury.  The  validity  of  the  refer- 
ence, therefore,  and  of  the  proceedings  and  judgment  upon  it,  must  depend  upon 
the  law  of  Maryland,  and  not  upon  the  law  of  Virginia.  And  if  the  judgment 
given  by  the  circuit  court'  was  authorized  by  the  former,  it  cannot  be  impeached 
upon  the  ground  that  such  proceedings  would  not  have  been  lawful  in  Alexan- 
dria county.  Trying  the  case  upon  these  principles,  it  is  very  clear  that,  as  no 
objection  was  taken  to  the  award  in  the  circuit  court,  the  judgment  upon  it 
was  correct,  and  must  be  affirmed  in  this  court,  unless  some  substantial  objec- 
tion appears  on  the  face  of  the  proceedings  or  in  the  award  itself. 

§  5.  Arbitrators  need  not  consider  a  justification  of  a  trespass^  if  it  was  not 
pleaded  or  submitted  to  them. 

It  has  been  urged,  however,  that  it  is  apparent  on  the  face  of  the  proceed^ 
ings  that  the  arbitrators  committed  a  mistake  in  the  law;  that  the  record 
shows  the  acts  complained  of  to  have  been  done  in  execution  of  the  power  con- 
ferred on  the  company  to  construct  a  canal;  and  that,  under  the  act  of  con- 
gress, they  had  a  right  to  enter  upon  any  land  they  deemed  necessary  for  that 
purpose,  leaving  the  damages  to  be  afterwards  ascertained  in  the  mode  pointed 
out. by  the  law;  and  that,  consequently,  an  action  of  trespass  will  not  lie.  But 
it  is  very  cle^  that  this  question  of  law  was  not  before  the  referees  or  the 
court;  nor  was  it  in  any  way  involved  in  the  decision  of  either.  For  if  the 
plaintiff  in  error  could  have  justified  the  entry  upon  the  ground  suggested, 
the  justification  ought  to  have  been  pleaded.  And  as  this  was  not  done,  tho 
question  as  to  the  legal  sufficiency  of  this  defense  was  not  referred  to  the  arbi- 
trators nor  decided  upon  by  their  award. 

§fc  6.  An  amended  declaration  is  itself  original;  it  is  not  merely  an  additional 
count  to  one  already  filed. 

It  is  said,  however,  that  it  was  pleaded.  This  is  true  as  relates  to  the  plead- 
ings filed  to  the  original  declaration.  But  an  amended  declaration  was  subse* 
quently  filed,  and  to  this  the  plaintiff  in  error  pleaded  anew.  The  amended 
declaration  was  not  an  additional  count  to  the  former  one,  but  was  itself  the  en- 
tire declaration  substituted  for  the  former.  And  it  was  evidently  so  regarded  by 
all  parties  at  the  time.  For  the  plaintiff  in  error  renewed  his  plea  of  not  guilty,* 
which  he  had  put  into  the  former  one,  omitting,  however,  his  former  pleas  of 
limitation  and  jostification;  and  these  two  must  have  been  understood  to  be 
waived,  for  there  was  no  replication  to  either  of  them,  nor  any  issue  joined 
upon  them,  formal  or  informal.  The  questions,  therefore,  which  would  have 
arisen  on  these  pleas,  were  not  in  issue, —  were  not  referred  by  the  written 
agreement,  and  consequently  could  not  have  been  considered  or  decided  by  the 
arbitrators.  ' 

§7.-4  corporation  may  consent  to  an  arbitration. 

Neither  can  the  objection  be  maintained  which  has  been  taken  to  the  power 
of  the  company  under  its  charter  to  refer  such  a  question  of  damage.     The 

1293 


m  GfiNfiRAL.  ^  8,  9. 

corporation  was  a  party  to  the  action  in  court,  and  it  might  lawfully  take  any 
step  that  an  individual  might  take,  under  like  circumstances,  to  bring  it  to  final 
judgment.  And  a  trial  by  arbitrators,  appointed  by  the  court  with  the  con- 
sent of  both  parties,  is  one  of  the  modes  of  prosecuting  a  suit  to  judgment  as 
well  established  and  as  fully  warranted  by  law  as  a  trial  by  jury.  But  inde- 
pendently of  this  principle  and  of  the  pendency  of  a  suit,  the  thirteenth  sec- 
tion of  the  act  of  congress  authorizes  the  canal  company  to  agree  to  a  reference. 
It  provides  that  the  president  and  directors  may  agree  with  the  proprietor  for 
the  purchase,  or  for  the  use  and  occupation  of  the  land  for  temporary  purposes; 
and  it  does  not  confine  the  power  to  an  agreement  specifying  a  particular  sum 
of  money.  On  the  contrary,  it  authorizes  an  agreement  in  general  terms. 
And  if  the  company  agree  to  pay  such  sum  as  arbitrators  may  award,  this 
agreement  is  as  clearly  within  the  words  and  intention  of  the  law  as  if  a  spe- 
cific sum  had  been  fixed  upon  by  the  parties.  We  therefore  see  no  objection  to 
the  reference  in  this  case,  nor  to  the  agreement  by  which  it  was  made. 

§  8.  Tke  acU  of  an  aUorney  representing  a  corporation  in  court  are  presumed 
to  be  authorised  hy  it. 

We  do  not  think  it  necessary  to  inquire  whether  the  power  to  direct  the  pro- 
ceedings in  the  suit  and  assent  to  the  reference  belonged  to  the  president  and 
directors^  or  to  the  stockholders  assembled  in  general  meeting.  The  corpora- 
tion, however  governed  in  this  particular,  was  the  party  defendant  in  court, 
and  was  represented  by  its  counsel,  and  his  acts  are  presumed  to  be  authorized 
by  the  party  in  conducting  the  suit.  This  has  long  been  the  settled  law  of 
Maryland,  which  is  the  law  of  Washington  county.  It  is  true  that  in  this  case 
the  agreement  for  the  reference  is  signed  by  the  counsel  who  had  appeared  for 
the  canal  company  in  Alexandria,  but  who  did  not  appear  on  the  record,  in  the 
circuit  court  for  Washington.  Yet  the  attorney  who  did  appear  joined  in  the 
motion  for  the  reference,  received  notice  of  the  award  after  it  was  returned,  and 
made  no  objection  to  the  authority  under  which  thie  arbitrators  had  been  ap- 
pointed. It  is  too  late  to  make  it  here,  even  if  it  would  have  been  available  in 
the  circuit  court.  But  as  the  attorney* on  the  record  must  have  united  in  the 
motion  for  the  reference,  it  is  very  clear  that  the  objection  would  have  been  un- 
tenable there,  as  well  as  here.  We  see  nothing,  therefore,  in  the  pleading  or 
proceedings  anterior  to  the  order  of  reference  which  can  impeach  the  corrgct- 
ness  of  the  judgment  in  the  court  below.  It  remains  only  to  examine  whether 
there  is  anything  liable  to  objection  in  the  proceedings  of  the  referees  or  in  the 
award  returned  by  the  umpire. 

§  9.  An  umpire  may  be  appointed  befm^  as  well  as  after  the  arbitrators  have 
disagreed. 

The  authority  of  the  umpire  has  been  objected  to,  because  it  appears,  by  the 
SiflBdavits  tiled  by  the  defendant  in  error,  that  he  was  appointed  before  the  ref- 
erees had  heiircl  the  evidence  and  discovered  that  they  could  not  agree.  But 
whatever  doubts  may  have  been  once  entertained  upon  this  question,  it  is  now 
well  settled,  both  upon  principle  and  authority,  that  the  appointment  is  good. 
And  indeed  it  has  been  said  by  this  court  that  it  is  more  expedient  to  appoint 
the  umpire  in  the  first  instance,  as  was  done  here,  than  to  wait  until  the  evidence 
was  all  heard  and  the  arbitrators  had  finally  differed.  8  Pet.,  178.  The  umpire, 
therefore,  being  regularly  appointed,  the  remaining  question  is  upon  the  suffi- 
ciency of  his  award.  There  was  no  dispute  as  to  the  title  to  the  land,  upon 
the  issue  joined  in  the  case;  therefore  the  only  matter  in  controversy  was 
whether  the  acts  complained  of  had  been  committed,  and  if  they  had,  what 
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damage  was  the  defendant  in  error  entitled  to  recover.  This  was  the  only 
matter  in  variance  referred.  The  written  agreement  filed  by  the  parties  states 
the  principles  upon  which  they  mutually  agreed  that  the  amount  of  damage 
should  be  calculated ;  and  the  award  of  the  umpire  ascertains  and  awards  the 
amount  upon  the  principles  mentioned  in  the  agreement.  His  award  is  upon 
the  subject  matter  referred.  It  covers  the  whole  controversy  submitted  to  him» 
and  nothing  more;  and  upon  that  it  is  certain  and  final. 

There  is,  indeed,  in  the  written  agreement  for  the  reference,  a  clause  which 
provides  that,  upon  the  payment  for  the  damages  awarded,  the  defendant  in 
error  should  convey  to  the  company  the  land  selected  for  permanent  occupation  ; 
and  the  umpire  has  taken  no  notice  of  this  agreement  to  convey.  We  think  he 
very  properly  omitted  to  notice  it,  for  it  was  not  put  in  issue  by  the  pleadings, 
nor  proposed  to  be  referred  in  the  argument  filed.  On  the  contrary,  the  duty 
of  the  arbitrators  was  limited  to  the  question  of  damage.  The  value  of  this 
land  was  indeed  one  of  the  items  they  were  required  to  consider  in  calculating 
the  amount  of  damage;  but  they  had  no  power  to  award  how  or  when  it  should 
be  conveyed.  Nor  does  the  right  of  the  canal  company  to  the  convej'ance  de- 
pend in  any  degree  upon  the  award  or  direction  of  the  arbitrators  concerning 
it.  Their  right  is  absolute,  by  the  agreement,  upon  the  payment  of  the  dam- 
ages awarded ;  and  the  conveyance  may  be  enforced  like  any  other  right  ac- 
quired by  contract.  Upon  the  whole,  we  are  of  opinion  that  there  is  no  error 
in  the  judgment  of  the  circuit  court;  and  it  must  therefore  be  affirmed,  with 
costs. 


§  10.  To  be  encouraged. —  Arbitration,  as  a  mode  of  settling  disputes,  ought  to  receive 
every  encouragement  from  courts  of  equity.  BurcheU  v.  Marsh,  17  How.,  844.  See  the  case, 
§§  155-157. 

§  11.  When  submission  to  be  by  deed. —  Where  the  title  to  land  is  in  dispute,  the  submis- 
sion and  award  ought  to  be  by  deed ;  but  not  where  the  dispute  is  only  about  the  price. 
Davy  r.  Faw,  7  Cr.,  171.     See  the  case,  g§  145-148. 

§  1 2.  Delegation  of  authority. —  Arbitrators  cannot  delegate  to  a  court  the  decision  of 
questions  submitted  to  them.    Kingston  v.  Kincaid,  1  Wash.,  448. 

§  13.  Action  on  original  cause. —  After  a  reference,  award  and  payment  of  the  money 
awarded,  a  party  cannot  maintain  a  suit  on  the  original  cause  of  action,  upon  the  ground  that 
he  did  not,  before  the  referee,  prove  all  the  damages  he  had  sustained,  or  that  his  damages 
exceeded  the  amount  which  the  arbitrator  awarded.  Kendall  v,  Stokes,  3  How.,  87.  See, 
also,  Dunn  v.  Murray,  9  B.  &  C,  780. 

§  14.  The  American  Telegraph  Company  agreed  to  buy  certain  telegraphic  inventions  and 
patents  and  to  pay  for  them  in  stock,  the  number  of  shares  of  which  was  to  be  fixed  by  arbi- 
trators after  a  test  and  a  finding  by  them  as  to  the  utility  of  the  inventions.  The  company 
accepted  the  inventions,  but  withdrew  the  submission  from  the  arbitrators,  and  refused  to 
pay  the  seller  the  stock  promised  him.  Held,  that  an  action  lay  for  the  value  of  the  inven- 
tions, which  should  be  ascertained  by  a  jury.  Humaston  v.  American  Telegraph  Co.,  20 
Wall.,  20. 

§  J  5.  Damages  for  retaining  money.—  A  person  who  sues  for  and  recovers  in  a  mandamus 
suit  the  full  amount  of  an  award  cannot  bring  another  suit  on  the  same  cause  of  action  to 
recover  damages  for  the  detention  of  the  money.  But  such  damages  may  be  recovered  in 
assumpsit  or  case.    Kendall  v.  Stokes,  8  How.,  87. 

§  1 6.  Agreement  not  an  arbitration. —  An  agreement  that  the  amount  of  a  debt  due  is  to  be 
ascertained  from  the  books  of  the  debtor  by  an  accountant,  under  the  supervision  of  the  parties 
to  the  agreement,  the  amount  so  found  due  and  owing  to  be  final,  is  not  a  submission  to  arbi- 
tration, and  neither  tlie  agreement  nor  the  report  is  to  be  judged  by  the  strict  rules  applicable 
to  arbitrations  and  awards.     Kelly  v.  Crawford,  5  Wall.,  785. 

§  17.  Award  in  bar  of  an  action.—  QuoBre :  Whether  an  award  may  be  pleaded  in  bar  of 
an  action.     United  States  v.  Ames,  1  Woodb.  &M.,  76. 

§  18.  An  attorney  may  refer.— An  attorney  may  cousent  to  a  reference  without  special 
authority.     Holker  v.  Parker,  7  Cr.,  486, 
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§  1 9.  SnbmisBion  by  a  federal  officer. —  A  district  attorney,  or  other  federal  officer,  possesses 
no  power,  in  the  absence  of  authority  conferred  by  congress,  to  submit  a  cause  to  arbitration 
in  which  the  United  States  is  a  party.    United  States  v.  Ames,  1  Woodb.  &  M.,  n, 

g  20.  The  reference  of  a  snit  pending  in  a  United  States  circuit  court  to  a  referee  to  deter- 
mine all  the  issues,  and  which  provides  for  the  entry  of  judgment  in  accordance  with  his 
report,  is  a  valid  proceeding ;  and  it  need  not  appear  that  the  referee  found  each  particular 
issue,  but  it  is  sufficient  if  he  finds  a  certain  sum  to  be  due.     Heckers  v.  Fowler,  2  Wall.,  127. 

g2l.  Valuation  to  be  accoi*diii^  tocnstom  of  place.— Where,  in  pursuance  of  an  agree- 
ment, a  valuation  of  services  was  to  be  made  according  to  the  custom  of  the  place,  it  was  held 
that  the  valuation  was  conclusive,  if  so  made,  and  could  not  be  shown  to  be  excessive* 
Evans  v.  Blakeney,  1  Cr.  C.  C,  126. 

§  22.  Ri/8:ht  of  action. —  Where  the  x^arties  to  a  building  contract  agree  that  the  value  of 
extra  work  shall  be  determined  by  persons  mutually  chosen,  but  the  valuation  is  not  actually 
made,  the  builder  may  recover  in  an  action  upon  a  quantum  meruit  the  value  of  the  work. 
Baker  v.  Herty,  1  Cr.  C.  C,  249. 

§  23.  Proof  as  to  time  of  delivery  of  award.-^-Parol  evidence  is  inadmissible  to  show  that  the 
time  within  which,  by  the  arbitration  bond,  the  award  was  to  be  delivered,  has  been  extended 
by  parol.     Goldsborough  v.  Mc Williams,  2  Cr.  C.  C,  408. 

"  8  24.  Notice  of  fLXin^  awai*d.—  In  case  of  an  arbitration  by  consent,  under  a  rule  of  court, 
the  arbitrators  are  not  bound  to  give  notice  of  the  time  and  place  of  making  their  award, 
and  a  notice  of  the  filing  of  the  award  given  to  an  attorney  of  the  party  is  sufficient.  Mas- 
terson  v.  Kid  well,  2  Cr.  C.  C,  670. 

§  25.  Revoking  submission. —  In  case  of  a  submission  to  arbitration  under  a  rule  of 
court,  neither  party  can  revoke  his  submission.    Ibid,    See  g  60. 

g  26.  Awanl  by  only  two  arbitrators. —  A  submission  to  arbitration,  under  a  rule  of  court, 
to  three  arbitrators,  no  more  being  said,  does  not  authorize  an  award  by  two  only,  and  such 
an  award  will  be  set  aside.    The  Nineveh,  1  Low.,  401.    See  g  195. 

g  27.  Submission  to  a  jnd/sre. — The  submission  of  a  matter  to  a  judge  of  a  court  as  an  arbi- 
trator, though  not  an  act  of  the  court,  is  a  valid  submission  to  arbitration,  and  his  decision 
concludes  the  parties.    Greene  v.  Darling,  6  Mason,  204. 

g  28.  In  bankrnptcr. —  It  is  not  competent  for  a  creditor  and  a  bankrupt  to  submit  to  arbi- 
tration the  question  of  the  amount  due  to  the  creditor  from  the  estate  of  the  bankrupt.  In 
re  Ford,*  18  N.  B.  R.,  427. 

g  29.  Under  Ohio  statute. —  The  Ohio  statute  regulating  arbitration  has  not  superseded  the 
common  law  rights  of  parties  to  arbitrate  their  controversies.  Torrance  t?.  Amsden,  8  McL., 
509.    See  the  case.  §.^  158-161. 

g  30.  Salvage  claim. —  It  seems  that  the  capttdn  of  a  ship,  if  unable  to  communicate  with 
the  owners  or  agents,  may  submit  a  claim  for  salvage  to  arbitration ;  but  he  must  act  in  the 
most  entire  good  faith,  and  the  arbitrators  must  be  worthy  of  trust.  So,  where  the  claim 
was  exorbitant,  and  the  submission  was  made  at  a  place  where  there  was  no  admiralty  court, 
and  was  in  bad  faith,  the  award  will  not  be  allowed  to  stand.  Houseman  v.  The  Schooner 
North  Carolina,  15  Pet.,  45. 

g  81.  Reference  of  prize  case. —  Parties  agreeing  to  refer  a  matter  of  prize  or  no  prize  ta 
their  respective  governments  will  be  concluded  by  the  decision  of  the  ministers  of  those  gov- 
ernments resident  here.  Their  decision  is  sufficiently  evidenced  by  a  letter  from  the  consul- 
general  of  the  party  against  whom  the  decision  is  made,  stating  what  the  ministers  had 
ordered  him  to  communicate  as  their  determination.    Gemon  v,  Cochran,  Bee,  209. 

g  32.  Admiral  Farragut,  on  behalf  of  himself,  his  officers,  and  his  men,  filed  a  libel,  alleg- 
ing the  capture  from  the  rebels  at  New  Orleans  of  a  large  number  of  ships  and  supplies,  the 
value  of  which  he  prayed  might  be  decreed  to  be  distributed  as  prize  money  among  the 
captors.  Subsequently  the  libelants  and  the  United  States  agreed  to  a  reference,  and  chose 
arbitrators,  **  the  award  of  whom,  or  the  greater  part  of  whom,  shall  he  final  upon  all  questions 
of  law  and  fact  involved  in  these  causes ;  said  award  to  be  entered  as  a  rule  or  decree  of  court 
in  said  cases  in  said  supreme  court,  with  due  right  of  either  party  to  take  evidence  as  in  other 
like  cases,  within  thirty  days  from  this  date ;  and  with  the  right  also  of  either  party  to  ap- 
peal to  the  supreme  court  of  the  United  States  cw  from  other  decrees  or  judgments  in  prize 
cases,"  Held,  that  there  is  nothing  in  the  nature  of  the  admiralty  jurisdiction,  or  of  an  ap- 
peal in  admiralty,  which  precluded  parties  in  that  court,  whether  sitting  in  prize  or  as  an 
instance  court,  from  submitting  their  case  by  rule  of  court  to  arbitration,  nor  which  varies 
the  effect  to  be  given  to  the  award  from  that  to  be  given  to  it  in  any  other  court,  either  in  the 
court  below  or  on  appeal.  That  on  appeal  the  whole  case  could  not  be  reopened  as  though 
no  award  had  been  made.  That,  notwithstanding  the  agreement  that  the  award  "shall  be 
final  upon  all  questions  of  law  and  fact  involved,*'  questions  of  law  were  not  concluded  by  the 
decision  of  the  arbitrators,  unless  they  were  so  mixed  with  findings  of  fact  (as  to  which  the 
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deciMons  of  the  arbitrators  waa  fioal)  aa  to  be  inaeparable  from  them.  That  tbe  award  mig^t, 
for  good  cause,  be  set  aside  by  the  court  below,  but  that  that  court,  as  well  as  the  supreme 
court  on  appeal,  was  bound  by  the  findings  of  the  arbitrators  as  to  whether  or  not  the 
capture  was  by  the  army  and  the  navy  conjointly ;  as  to  what  property  was  taken,  and  as  to 
what  vessels  participa^ied  in  its  capture,—  these  being  all  questions  of  fact  exclusively.  That 
the  finding  that  all  the  property  taken  was  lawful  prize  of  war  and  subject  to  condemnatkNtt 
alUiough  reviewable  as  containing  a  question  of  law,  was  not  erroneously  decided,  and  henoe 
must  be  accepted,  but  that  the  arbitrators  erred  in  adding  to  the  value  of  the  vessels  awarded 
«8  prize  money  forty  per  cent,  for  salvage,  and  to  this  extent  their  award  was  aet  aalde. 
Farragut  v.  United  States,  22  Wall.,  400. 

g  8H.  Claims  a^cainst  a  forei^  government.— The  deciaion  of  aboardof  commissionersa^ 
pointed  to  adjust  claims  against  a  foreign  government  under  a  treaty  is  not  final  as  to  the 
lights  of  conflicting  claimants,  but  they  are  left  to  adjudicate  their  respective  rights  befoie 
the  courts.  Ck>]Aegys  v.  Yasse,  1  Pet.,  212 ;  Prevail  v.  Bache,  14  Pet.,  97 ;  Judson  v,  Ciorooian, 
17  How.,  613. 

§  34.  The  decision  of  the  board  of  commissioners  appointed  under  a  treaty  with  Spain  to 
adjust  claims  is  final  as  to  amount  and  validity  of  claims  presented  to  it,  but  is  not  as  to  the 
parties  to  whom  such  claims  are  due ;  this  is  a  matter  for  the  courts  as  between  claimants  of 
the  fund.    Ck)megys  v.  Vasse,  1  Pet.,  212. 

§  35.  The  award  of  a  board  of  commissioners  selected  to  decide  on  claims  against  Mexico 
is  not  conclusive,  and  the  district  court  has  power  to  adjust  the  equities  of  parties  claiming  as 
assignees  of  a  part  of  the  original  claim.    Judson  v,  Corcoran,  17  How.,  613. 

§  36.  An  award  made  by  an  umpire  in  a  case  submitted  to  commissioners  appointed  under 
a  convention  with  another  nation,  whi<^  was  not  opened,  vacated  or  set  aside  during  the  ex- 
istence of  the  commission,  and  which  the  claimant  has  not  waived,  is  conclusive,  even  though 
another  submission  was  made  to  another  commission  constituted  under  a  later  convention, 
to  which  submission  the  claimant  did  not  consent.  Gibbes  v.  New  Granada,*  13  Opp.  Att^y 
Gen'l,  21. 

§  37.  An  award  under  the  seventh  article  of  the  treaty  with  Great  Britain,  made  to  sev- 
eral persons  not  partners,  collectively,  is  conclusive  upon  their  rights  in  the  aggregate ;  but 
if  the  parties  to  the  submission  have  neglected  to  provide  for  the  finding  of  the  shares  of 
each  it  is  their  own  fault,  and  they  must  settle  the  matter  between  themselves  by  resort  to  a 
court  of  law.     Effect  of  an  Award  to  Several  Collectively,*  1  Opp.  Att'y  Gen'l,  153. 

§  38.  The  commissioners  under  the  treaty  with  France,  to  settle  certain  claims  due  Ameri- 
can citizens  against  France,  had  power  to  decide  who  was  the  probable  owner  of  certain 
property  seized,  and  on  the  justice  of  such  claim  against  France,  but  they  were  not  bound 
to  adjust  the  rights  of  rival  claimants  to  the  property  or  fund,  and  they  could  not  by  their  de- 
cision bar  the  right  of  any  person  interested  to  assert  his  claim  before  the  courts.  Dutilh  v, 
Coursault,  5  Cr.  C.  C,  356. 

g  B9.  1  laims  against  the  fcovemment. —  Where,  by  act  of  congress,  a  claim  was  referred  to 
the  judges  of  a  certain  court,  who,  if  they  found  against  the  government,  were  to  send  their 
finding  to  the  secretary  of  the  treasury,  and  if  he  was  satisfied  he  was  to  pay  the  claim,  and 
a  claim  was  sent  to  him  and  he  disallowed  it,  this  was  an  award  which  was  binding  on  the 
claimant,  and  a  subsequent  secretary  cannot  reverse  the  decision.  Lavellette  v.  United 
States,*!  eta.,  147. 

§  40.  A  public  officer, —  e.  g.,  the  United  States  postmaster-general — has  no  authority  to 
set  aside  an  award  or  allowance  for  services  rendered,  finally  decided  upon  by  his  predecessor 
or  a  referee  appointed  by  congress;  but  he  may  examine  the  account  to  ascertain  whether 
the  allowance  has  in  fact  been  made,  or  to  ascertain  and  correct  its  errors,  and  he  may  sus- 
pend its  payment  for  a  reasonable  time  to  enable  him  to  make  such  examination.  Kendall  v. 
Stokes,  3  How.,  87. 

g  41.  A  reference  by  congress  of  claims  to  the  secretary,  auditor,  or  other  ministerial  offi- 
cer of  the  treasury,  for  examination  and  adjustj^ent  is  not  a  submission  to  arbitration  bind- 
ing as  such  upon  either  the  United  States  government  or  the  claimant;  a  subsequent 
resolution  of  congress,  repealing  the  reference  and  setting  aside  such  officer's  report,  impairs 
no  rights  and  is  valid.     Gk)rdon  v.  United  States,  7  Wall.,  188. 

§  42.  Congress  referred  the  claims  of  a  contractor  to  officers  of  the  treasury,  directing 
tliem  to  audit  and  adjust  such  claims  upon  just  and  equitable  priDciples,  but  limiting  the 
amount  of  their  award  to  a  hxe'l  sum.  Held,  that  he  was  not,  by  accepting  payment  of  the 
money  awarded,  precluded  from  bringing  an  action  against  the  United  States  for  a  balance 
due  him  over  and  above  that  sum.     Piatt  v.  United  States,  22  How.,  496. 

§  43.  In  consequence  of  suspected  frauds  in  the  quartermaster's  department,  the  payment 
of  all  voushers  was  suspended,  and  a  commission  was  appointed,  to  whom  all  claims  were  re- 
ferred.   The  claimants'  books,  accounts  and  vouchers  were  taken  by  force  and  submitted  to 
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the  commission.  The  commission  reduced  the  amount  of  the  bill  by  $1^,000,  and  exacted  a 
receipt  in  full  before  delivering  up  the  vouchers.  Held,  that  while  this  was  not  a  submission 
and  award  that  bound  the  claimants,  yet  they  could  not  recover  because  of  having  voluntarily 
accepted  a  certain  amount  in  satisfaction  of  their  claim.  United  States  v.  Child,  13  Wall., 
241. 

i^  44.  Where  there  is  a  dispute  between  a  contractor  and  the  government  as  to  the  amount 
due,  and  the  matter  is  referred  to  a  commission,  who  allow  the  contractor  a  certain  sum, 
which  he  accepts,  he  cannot,  nearly  five  years  afterwards,  recover  by  suit  in  the  court  of 
claims  a  further  amount,  though  he  has  not  given  a  receipt  in  full.  United  States  v.  Justice^ 
14  Wall.,  547. 

§  45.  A  report  of  an  officer  of  the  government,  ordered  by  resolution  of  congress  to  report 
on  the  claim,  that  a  claimant  was  entitled  to  no  relief,  but  if  to  any,  to  a  certain  sum,  is  not 
sn  award,  and  does  not  bind  the  government  to  pay  the  sum  mentioned,  even  though,  after 
the  report,  a  bill  was  passed  allowing  the  claimant  a  less  sum,  which  he  accepted ;  and  es- 
X)ecially  where  the  report  of  the  officer  was  l>ased  on  heai*say  and  the  statement  of  the  claim- 
ant's representatives.    Bruce  v.  United  States,*  1  Ct.  CI.,  843. 

§  46.  Where  the  secretary  of  war  refers  a  claim  for  military  supplies  to  a  conunission, 
which  awards  a  less  sum  than  claimed,  and  the  claimants  do  not  consent  to  the  award,  and 
refuse  to  accept  the  amount  given  by  the  commissioner,  they  are  not  concluded  by  the  award. 
Stevens  v.  United  States,*  2  Ct.  CL,  103. 

§  47.  Where,  by  the  terms  of  a  contract  for  furnishing  brick  for  a  certain  public  work,  the 
government  engineer  was  to  be  the  sole  and  final  judge  of  the  proper,  performance  of  the  con- 
tract, and  to  have  power  to  abrogate  it,  without  the  right  of  the  contractor  to  question  his 
decision,  it  was  held  that  a  decision  by  the  engineer,  after  the  work  was  completed,  and  the 
rights  of  the  parties  fixed,  was  not  conclusive,  and  the  claimant  had  the  right  to  appeal  to  a 
court  of  justice.    Douglas  v.  United  States,*  2  Ct  Q.,  352. 

§  48.  Where  a  private  act  refers  a  claim  for  postal  services  to  the  postmaster-general,  to  be 
decided  on  the  affidavits  and  proofs  on  ffie  before  congress,  and  his  duty  is  not  to  make  a 
mere  calculation,  but  to  deduce  all  the  facts  from  the  proofs,  his  duty  is  substantially  a  judi- 
cial one,  and  his  award  is  final  and  binding.    Chorpenning  v.  United  States,*  3  Ct.  CL,  148. 

§  49.  A  private  act  referi'ed  a  claim  for  postal  services  to  the  postmaster-general,  with 
power  simply  to  '*  investigate  and  adjust,"  and  provided  that  the  claimant  might  appeal  to 
the  court  of  claims.  Held,  that  this  was  not  an  arbitration,  because  to  make  a  valid  submis- 
sion to  arbitration  it  must  provide  that  both  parties  shall  be  bound,  and  some  means  must  be 
provided  for  carrying  the  award  into  effect    Chorpenning  v.  United  States,*  11  Ct.  CL,  627. 

§  50.  During  the  progress  of  a  certain  public  work,  the  plans  were  changed  by  the  superin- 
tendent, and  the  cost  of  the  work  was  thereby  considerably  increased.  Some  years  after- 
wards, a  private  relief  bill  was  passed,  referring  the  matter  of  the  extra  pay  of  the  contractors 
to  the  secretary  of  the  treasury,  to  settle  their  accounts  upon  the  principles  of  equity.  A 
certain  amount  was  awarded  and  paid  to  the  contractors,  and  it  was  held,  in  a  suit  in  the 
court  of  claims,  that  the  contractors  could  not  recover  interest  on  the  sum  awarded  from  the 
time  the  work  was  done.    Gay  v.  United  States,*  Dev.,  61. 

§  51.  Where  the  matter  of  a  claim  against  the  government  was  referred  to  an  arbitrator 
by  act  of  congress,  and  the  amount  awarded  was  accepted  by  the  claimant,  the  claimant  is 
estopped  to  assert  his  claims  to  a  further  sum.    Gilbert  v.  United  States,*  1  Ct  CL,  108. 

§  52.  Where,  by  act  of  congress,  a  claim  against  the  government  is  submitted  to  an  officer 
to  adjudge  the  amount  due,  and  the  claimant  appears  before  the  arbitrator  and  submits  his 
caae.  and  accepts  the  award,  the  claimant  will  be  concluded,  because  such  transaction  consti- 
tutes a  valid  arbitration  and  award.    Carmick  v.  United  States,*  2  Ct.  CL,  185. 

§  58.  The  award  of  the  third  auditor,  under  general  authority  to  examine  and  adjust  cer- 
tain claims  against  the  government,  is  not  final  as  an  award,  though  called  in  the  statute  a 
**  judgment,"'  and  claimant  has  accepted  the  amount  of  the  award.  Bogert  v.  United  States,* 
a  a.  CL,  165. 

II.  Enfobcing  Agbeement  to  Arbitbate. 

Summary—  Agreement  to  arbitrate  a  bar  to  a  suit,  §  54. —  Contra,  §§  55,  56. —  Agreement  not 
specifically  enforced,  g  55. —  County  commissioners  not  compelled  to  arbitrate,  §  57. — 
Legialative  resolution  construed,  §  58.—  JReference  by  county  commissioners  a  judicial  a^t, 
g  59.—  Revocation  of  agreement,  g  60. 

g  54.  A  contract  containing  an  agreement  that  the  decision  of  the  chief  engineer  should 
be  final  and  conclusive  in  any  dispute  which  might  arise  out  of  the  contract,  and  waiving 
any  right  of  action,  suit  or  suits  at  law  or  otherwise  upon  such  contract,  is  a  good  defense  to 
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an  action  for  damages  for  a  breach  of  said  contract  in  the  absence  of  any  submission  to  or 
award  by  the  eDg:ineer.    Fox  v.  The  Raihroad^  g^  61,  62,    See  §  72. 

§55.  A  contract  to  arbitrate  a  controversy  will  not  be  specifically  enforced;  but  equity 
will  enforce  an  award  when  made.    Tobey  v.  County  of  Bristol,  §g  6^71.    See  §  72. 

§56.  An  agreement  to  refer  to  arbitration  is  no  defense  to  a  suit  at  law  or  in  equity.     Tbid, 

§  57.  County  commissioners  will  not  be  compelled  by  injunction  to  execute  a  legislative 
authority  to  refer  claims  to  arbitration.  Certainly  the  federal  courts  have  no  jurisdiction  in 
such  a  matter.  The  remedy,  if  it  exist  at  all,  for  their  failure  to  make  the  reference  is  by 
mandamus  from  the  state  courts.    Ibid. 

§  58.  A  legislative  resolve,  that  certain  county  conmiissioners  be  authorized  "to  examine 
the  claims'*  of  T.  against  the  county,  and,  '*  if  they  see  fit,  to  refer  the  claims"  of  said  T.  to 
arbitrators,  does  not  authorize  the  submission  of  a  part  only  of  such  claims  to  arbitration. 
All  must  be  submitted,  or  none.    Ibid, 

§  59.  The  examinalioi  and  allowance  of  claims  by  county  commissioners,  or  the  reference 
of  such  claims  to  arbitrators  by  such  commissioners,  is  a  judicial  act,  not  a  contract.    Ibid^ 

g  60.  An  agreement  to  arbitrate  is  revocable  before  the  award  is  made,  but  not  afterwards. 
Ibid    See  ^25. 

[Notes.—  See  g§  7^77.] 

FOX  V,  THE  RAILROAD. 
(Circuit  Court  for  Pennsylvania:  3  Wallace,  Jr.,  243-247.    1857.) 

Statement  of  Facts. —  Plaintiflf  brought  an  action  on  a  contract  made  with 
defendant  for  the  construction  of  a  section  of  a  railroad,  averring  that  he  was 
hindered  and  prevented  by  defendant  from  completing  the  work,  and  demand- 
ing a  certain  sum  as  damages.  The  contract  contained  the  following  clause: 
''  And  it  is  mutually  agreed  and  distinctly  understood  that  the  decision  of  the 
chief  engineer  for  the  time  being  shall  be  final  and  conclusive  in  any  dispute 
which  may  arise  between  the  parties  of  this  agreement  relative  to  or  touching^ 
the  same ;  and  each  and  every  of  said  parties  do  hereby  waive  any  ri.^ht  of  ac- 
tion, suit  or  suits,  or  other  remedy  in  law  or  otherwise,  by  virtue  of  said  cove- 
nant." A  plea,  setting  up  that  the  supposed  breaches,  etc.,  had  not  been 
submitted  to  the  engineer,  was  demurred  to  by  plaintiff. 

§  61,  Contract  to  arbitrate  construed. 

Opinion  by  Grikr,  J. 

The  meaning  of  this  clause  cannot  be  doubted,  notwithstanding  its  rather 
awkward  expression.  The  parties  agree  that  in  case  any  matter  arise  between 
them  concerning  any  matter  connected  with  their  agreement,  instead  of  resort- 
ing to  the  legal  tribunals  for  their  settlement,  they  will  submit  the  same  to  the 
decision  of  the  engineer,  whose  award  shall  be  final  and  conclusive. 

§  62.  A  contract  to  arbitrate  before  bringing  suit  is  valid. 

If  the  plaintiff  had  averred  that  the  matters  in  dispute  had  been  submitted 
to  the  arbitrator,  and  that  he  had  awarded  the  sum  of  $50,000  as  damages^ 
there  is  no  doubt  he  could  support  an  action  on  the  award,  if  the  defendant 
had  refused  to  perform  it.  Such  contracts  to  submit  anticipated  disputes  on 
any  subjects  to  an  arbitrator,  whose  award  should  be  conclusive,  have  some- 
times been  held  void,  for  the  reason  (if  reason  it  can  be  called)  that  it  was  an 
attempt  to  oust  the  supreme  courts  of  their  jurisdiction.  In  Scott  v.  Arey,  8- 
Exchequer,  487,  the  court  of  exchequer  ruled  a  plea  like  the  present  bad,  for 
this  reason.  The  exchequer  chamber,  reversing  this  judgment,  held  that  al- 
though an  agreement  which  ousts  superior  courts  of  their  jurisdiction  is  illegal 
and  void,  yet  as  the  contract  did  not  deprive  the  party  of  his  right  to  sue,  but 
onlv  rendered  it  a  condition  precedent  that  the  amount  to  be  recovered  should 
be  first  ascertained  by  the  arbitrator,  it  bound  the  parties.  This  latter  judg- 
ment has  now  been  affirmed  by  the  house  of  lords  on  the  advice  of  four  to 
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three  learned  judges,  and  saBotioned  by  the  recomipendation  of  the  lord  chan- 
cellor, and  Lords  Campbell  and  Brougham.  The  result  appears  to  be:  First,  that 
a  condition  in  a  contract  that  the  sum  recoverable  on  a  breach  shall  be  ascer- 
tained by  arbitrators  before  the  parties  shall  sue,  either  at  lavy  or  at  equity,  is 
not  such  an  agreement  as  will  be  treated  as  invalid,  or  as  an  attempt  to  oust 
the  courts  of  their  jurisdiction;  and  secondly,  that  it  is  even  doubtful  whether 
there  is  any  sufficient  foundation,  either  in  policy  or  principle,  for  the  ancient 
and  hitherto  undoubted  doctrine  that  parties  cannot  bind  themselves  by  con- 
tract  not  to  resort  to  the  courts  of  law  or  equity.  Lord  Campbell  stated  thus 
emphatically  his  view  of  the  main  question  in  dispute:  ^' There  is  an  express 
undertaking  that  no  action  shall  be  brought  until  the  arbitrator  have  decided. 
There  is  abundant  consideration  for  that  in  the  mutual  contract  into  which 
the  parties  have  entered.  Therefore,  unless  there  be  some  illegality  in  the  con- 
tract, the  courts  are  bound  to  give  it  efifect.  There  is  no  statute  against  such  a, 
contract.  Then  on  what  ground  is  it  to  be  declared  illegal?  It  is  contended 
that  it  is  contrary  to  public  policy.  That  is  rather  a  dangerous  ground  to  go 
upon.  What  pretense  can  there  be  for  saying  that  there  is  anything  contrary 
to  public  policy  in  allowing  parties  to  contract  that  they  shaU  not  be  Uable  to 
any  action  until  their  liability  has  been  ascertained  by  a  domestic  and  private 
tribunal  upon  which  they  themselves  agree?  Can  the  public  be  injured  by  it? 
It  seems  to  me  that  it  would  be  a  most  inexpedient  encroachment  upon  the 
liberty  of  the  subject  if  he  were  not  allowed  to  enter  into  such  a  contract." 
And  his  lordship  subsequently  traced  with  much  disapprobation  the  origin  of 
the  opposite  principle,  which  he  attributed  to  the  endless  competition  of  the 
courts,  and  their  desire  to  absorb  litigation  into  their  respective  jurisdiction^. 
This  obsolete  dogma  does  not  appear  to  have  been  received  with  approbation 
in  Pennsylvania.  In  the  case  of  The  Monongahela  Navigation  Co.  v.  Fenton, 
4  Watts  &  Serg.,  205,  it  was  decided  that  "if  the  parties  to  an  executory 
contract  make  a  provision  in  it  that  any  dispute,  which  shall  arise  between 
them  on  the  subject  of  the  contract,  shall  be  determined  by  an  individual 
named,  whose  decision  shall  be  final,  no  action  will  lie  for  a  breach  of  the  agree- 
ment by  one  against  the  other,  but  they  must  resort  to  the  tribunal  appointed 
by  themselves,  from  whose  award  there  is  no  appeal."  That  case  governs  the 
present,  as  to  every  dispute  arising  " relative  to  or  touching  the  agreement" 
declared  on.  Such  a  clause  in  contracts  like  those  constantly  made  by  corpo- 
rations for  great  public  improvements,  is  absolutely  necessary  to  prevent  the 
corporations  from  being  ruined  by  endless  litigation.  It  should  be  liberally  con- 
strued, and  not  subjected  to  ingenious  criticism  in  order  to  support  the  jurisdic- 
tion of  courts  of  law  and  encourage  litigation.  The  defendant  is  entitled  to 
judgment  oh  the  demurrer. 

TOBEY  V.  THE  COUNTY  OF  BRISTOL. 
(Circuit  Court  for  Massachusetts:  3  Story,  800-837.     1845.) 

Opinion  by  Story,  J. 

Statement  of  Facts. —  On  the  30th  of  March,  1839,  the  legislature  of  Massa- 
chusetts passed  the  following  resolve  on  the  petition  of  Jonathan  Tobey,  the 
plaintiff  in  the  present  suit :  "  Eesolved,  for  reasons  set  forth  in  the  said  peti- 
tion,  that  the  county  commissioners  of  the  county  of  Bristol  be  authorized  to 
examine  the  claims  which  the  said  Jonathan  Tobey  alleges  he  has  against  the 

said  county,  and  for  which  he  has  no  legal  or  equitable  remedy,  and  to  make 
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him  such  allowances  therefor  as  to  them  may  seem  expedient,  just  and  right; 
and  the  said  commissioners  are  further  authorized,  if  they  see  fit,  to  refer  the 
claims  of  the  said  Tobey  to  the  determination  of  arbitrators,  mutually  selected 
by  themselves  and  the  said  Tobey ;  the  decision  of  the  said  commissioners,  or  of 
the  several  arbitrators,  in  the  premises,  to  be  final."  It  is  obvious  that  the 
design  of  this  resolve  was  to  clothe  the  commissioners  with  an  authority  which 
they  did  not  before  possess,  and  to  enable  him  to  have  administered  to  him, 
against  the  county,  some  remedial  redress  for  claims,  for  which  he  before  had 
no  legal  or  equitable  remedy.  Although  the  resolve  is  not  very  exact  in  its 
language,  it  would  seem  to  have  given  to  the  commissioners  the  alterna- 
tive of  one  of  two  courses;  either  of  themselves  to  examine  the  whole  of  the 
claims  of  Tobey  contemplated  in  the  resolve,  and  to  allow  such  of  them  as  they 
might  deem  expedient,  just  or  right ;  or  to  refer  the  whole  of  the  same  claims 
to  arbitration,  as  the  commissioners  should  deem  fit;  so  that  a  final  decision,  in 
the  one  way  or  the  other,  should  be  made  of  all  the  premises.  It  does  not 
seem  to  me  that  the  resolve  contemplated  a  partial  arbitration  of  these  claims,  or 
a  partial  examination  of  them  by  the  commissioners.  The  petition  of  Tobey,  on 
which  the  resolve  was  founded,  does  not  refer  to  any  account  or  specific  enu- 
meration of  the  claims  laid  before  the  legislature.  But  doubtless  the  resolve 
was  intended  to  apply  to  such  claims  only  as  Tobey  then  had  or  professed  to 
have  against  the  county. 

At  the  March  term  of  the  court  of  county  commissioners  in  184:2,  at  an  ad- 
journment of  the  court  in  May  of  the  same  year,  Tobey  presented  his 
petition  to  the  commissioners,  stating  that  he  had  ''a  claim  against  the  county 
of  Bristol  growing  out  of  the  construction  of  a  road  from  Taunton  to  New 
Bedford,"  and  requesting  "  that  his  said  claim  and  all  his  claims  may  be  re- 
ferred to  disinterested  men,  that  the  same  may  be  finally  disposed  of."  From 
the  testimony  of  the  witness,  Timothy  G.  Coffin,  it  appears  that  the  claims  re- 
ferred to  in  the  petition  were  those  stated  in  the  account  B,  annexed  to  the 
present  bill  in  equity.  The  petition  was  continued  to  the  September  term  of 
the  court  of  commissioners  in  1842,  and  after  a  hearing  of  the  counsel  for  the 
petitioner,  an  entry  was  made  on  the  docket  of  the  court,  apparently  by  order 
of  the  court,  "Jonathan  Tobey,  petitioner  for  reference.  Granted."  There 
were  several  adjournments  of  the  September  term  of  the  court;  one  on  the  5th 
day  of  October,  1842,  and  another  on  the  22d  of  November  of  the  same  year. 
At  what  precise  time  the  above  docket  was  made  does  not  appear.  But  at  the 
adjournment  on  the  22d  of  November,  the  following  order  was  passed  by 
the  court:  "Jonathan  Tobey,  now  on  the  22d  of  November,  1842,  moves  the 
Hon.  county  commissioners  to  proceed  to  the  selection  of  referees,  to  whom  to 
refer  the  claims  of  Jonathan  Tobey  against  the  county  of  Bristol,  according  to 
the  decision  of  the  Hon.  court,  made  September  term,  1842.  On  this  motion, 
ordered,  that  the  commissioners  will  refer  all  claims  which  Jonathan  Tobey 
has  presented  against  the  county  of  Bristol,  excepting  such  claims  as  have  been 
embraced  in  the  said  Tobey's  suits  against  the  said  county,  and  against  Noah 
Claflin  and  others,  and  also  excepting  all  the  claims  the  said  Tobey  has  presented 
arising  out  of  his  prosecution  of  his  suit  against  the  said  Noah  Claflin  and 
others,  which  said  suits  were  instituted  and  prosecuted  in  the  United  States 
court,  and  are  now  ready  to  proceed  to  the  selection  of  the  referees."  To  any 
arbitration,  with  such  exceptions,  Tobey  declined  to  accede;  and  the  present 
bill  is  brought  to  compel  the  county  commissioners,  by  injunction  or  otherwise, 

to  agree  to  arbitrators  to  be  selected  from  the  schedule  of  persons  offered  by 
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the  plaintiff,  and,  under  the  prayer  for  general  relief,  for  the  appointment,  by 
mutual  consent,  of  other  persons  as  arbitrators,  if  the  list  so  offered  is  not 
acceptable. 

Pending  the  proceedings  in  this  court,  one  of  the  county  commissioners  has 
gone  out  of  ofBce,  and  a  new  commissioner  has  been  appointed  in  his  stead ;  and 
it  is  admitted  that  the  suit  cannot  be  finally  disposed  of  without  his  being  made 
a  party.  But  this  objection  being  merely  in  its  nature  dilatory  only,  and  not 
ending  the  proceedings,  but  only  requiring  a  supplemental  bill,  the  parties  have 
been  content  to  argue  the  cause  upon  what  is,  after  all,*the  main  que3tion  to  be 
decided.  And  that  question  is,  whether  this  court,  as  a  court  of  equity,  pos- 
sesses authority  to  compel  the  county  commissioners  to  submit  to  any  arbitra- 
tion, under  the  circumstances  of  the  case. 

§  63.  County  commisaionerd  not  .authorised  to  avbmit  a  part  only  of  certain 
daima  to  arbitrators. 

Before  proceeding  directly  to  this  question,  it  may  be  well  to  dispose  of  some 
considerations  stated  at  the  argument,  in  a  brief  manner.  The  final  order  of 
the  county  commissioners  makes  certain  exceptions  from  the  claims  of  the 
plaintiff,  which  they  offer  to  submit  to  arbitration.  Now,  in  my  judgment,  if 
any  of  the  excepted  claims  were,  in  fact,  in  the  contemplation  of  the  resolve  of 
1839,  the  commissioners  have  no  authority,  under  the  resolve,  to  submit  a  part 
of  them  only  to  arbitration;  but  are  bound  to  submit  the  whole,  if  any.  Of 
couree,  as  has  been  already  intimated,  if  any  of  the  claims  are  new,  and  are 
not  comprehended  in  the  resolve,  they  would  not  fall  within  the  same  predica- 
ment ;  but  would  constitute  a  good  ground  why  the  submission  of  them  to  ar- 
bitration should  be  declined. 

§  64,  Where  a  federal  court  has  full  concurrent  jurisdiction  over  a  subject 
matter^  it  cannot  decline  to  exercise  it. 

In  respect  to  another  point  made  at  the  bar,  that  a  sufficient  and  appropriate 
remedy,  if  any  lies,  will  lie  in  the  state  court  by  way  of  mandamus^  that  is 
certainly  a  consideration  entitled  to  much  weight,  if  the  entertaining  of  the 
present  bill  be  a  matter  solely  for  the  exercise  of  the  sound  discretion  of  this 
court.  But  if  the  case  be  one  over  which  this  court  possesses  a  full  jurisdic- 
tion, and  the  party  has  rights  which  he  is  entitled  to  have  protected  by  its  au- 
thority, I  do  not  know  that  the  existence  of  a  concurrent  jurisdiction  in  the 
state  court  would  authorize  this  court  to  decline  jurisdiction  over  the  cause. 
The  grave  question  is,  whether  this  court,  as  a  court  of  equity,  does  possess 
jurisdiction  to  compel  the  defendants  to  submit  the  claims  of  the  plaintiff  to 
arbitration,  under  the  circumstances  of  the  present  case. 

§  65.  Ecamination  of  claims^  or  a  reference  thereof  hy  county  commissioners 
to  arbitration,  is  not  a  contract,  but  a  judicial  act,  ^ 

I  observe  that,  at  the  argument,  the  case  has  been  treated  by  uxe  plaintiff's 
counsel  as  a  matter  of  contract  or  agreement  on  the  part  of  the  commissioners 
to  submit  the  claims  to  arbitration;  and  that  when  the  court,  upon  petition  of 
Tobey,  entered  upon  their  docket,  through  their  clerk,  "granted,"  it  amounted 
to  a  consummated  agreement  to  refer  the  same,  and  nothing  remained  but 
mutually  to  agree  upon  the  arbitrators.  But  I  entertain  great  doubts  upon 
both  parts  of  the  proposition.  In  the  first  place,  an  agreement  to  refer  with- 
out saying  more,  how,  and  when,  and  to  whom,  the  submission  is  to  be,  can 
hardly  be  deemed  anything  more  than  an  inchoate  and  imperfect  agreement, 
the  first  step,  only,  in  a  negotiation,  which  is  to  fall  of  itself,  if  the  arbitrators 

are  not  subsequently  agreed  upon.     It  is  rather  of  the  nature  of  a  conditional 
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consent  to  refer,  provideid  the  parties  oan  agree  upon  the  arbitrators.  In  the 
next  place,  it  does  not  seem  to  mo  that  the  act  of  the  commissioners  in  execat- 
ing  this  authority  is  to  be  treated  as  founding  upon,  or  constituting  of  itself, 
any  contract  or  agreement  whatsoever.  It  is  an  exercise  by  them  of  a  public 
special  authority,  confided  to  them  by  the  resolve,  not  as  individuals,  but  as  a 
court,  and  acting  as  a'court.  No  one  can  reasonably  doubt  that  the  authority 
to  examine  and  allow  the  claims  is  to  be  in  the  exercise  of  judicial  functions^ 
by  the  commissioners,  as  much  so  as  the  laying  out  of  a  highway,  or  the  award 
of  a  committee  or  jury,' to  ascertain  the  amount  of  the  damages.  The  com- 
missioners were  not  by  the  resolve  authorized,  in  terms,  to  make  any^  contract 
or  agreement,  nor* were  they  personally  bound  by  any  award  made  by  the  ar- 
bitrators, if  duly  chosen.  But  the  award  would  bind  the  county,  not  upon  the 
footing  of  being  a  contract  or  agreement  m^de  by  the  commissioners  for  and 
on  behalf  of  the  county,  but  by  mere  operation  of  law,  as  a  legal  liability,  im- 
posed upon  the  county  as  a  public  corporation,  independent  of  contract  or 
agreement,  under  and  in  virtue  of  the  resolve. 

§  66,  Specific  enforcement  of  awards  and  contracts  to  arbitrage. 

But  supposing  it  to  be  otherwise,  and  here  there  was  a  real  contract  or  agree- 
ment, not  conditional,  but  absolute,  on  the  part  of  the  commissioners,  to  refer 
the  claims  to  arbitration,  can  such  an  agreement  be  enforced  by  a  court  of 
equity?  No  one  can  be  found,  as  I  believe,  and  at  all  events  no  case  has  been 
cited  by  counsel,  or  has  fallen  within  the  scope  of  ray  researches,  in  which  an 
agreement  to  ]*efer  a  claim  to  arbitration  has  ever  been  specifically  enforced  in 
equity.  So  far  as  the  authorities  go  they  are  altogether  the  other  way.  The 
cases  are  divided  into  two  classes.  One,  where  an  agreement  to  refer  to  arbi- 
tration has  been  set  up  as  a  defense  to  a  suit  at  law,  as  well  as  in  equity;  the 
other,  where  the  party  as  plaintiff  has  sought  to  enforce  such  an  agreement  in 
a  court  of  equity.  Both  classes  have  shared  the  same  fate.  The  courts  have 
refused  to  allow  the  former  as  a  bar  or  defense  against  the  suit;  and  have  de- 
clined to  enforce  the  latter  as  ill-founded  in  point  of  jurisdiction.  In  respect 
to  the  former  class,  I  will  barely  refer  to  Wellington  v.  Mackintosh,  2  Atk., 
669;  Mitchell  v,  Harris,  4  Bro.  Ch.  R,  311;  S.  C,  2  Ves.  Jr.,  129;  Kill  v.  Hoi- 
lister,  1  Wils.,  129;  Street  v.  Eigby,  6  Ves.,  815;  and  Thompson  v.  Charnock, 
8  Term  E.,  139.  In  respect  to  the  latter  class.  In  Street  v.  Rigby,  6  Yes.,  813, 
818,  Lord  Eldon  significantly  said  that  no  instance  is  to  be  found  of  a  decree 
for  specific  performance  of  an  agreement  to  name  arbitrators,  or  that  any  dis- 
cussion upon  it  has  taken  place  in  experience  for  the  last  twenty-five  years;  and 
he  referred  to  the  case  of  Prince  v,  Williams,  before  Lord  Thurlow,  in  which 
he.  Lord  Eldon,  was  counsel,  where  Lord  Thurlow  held  that  the  court  could  not 
perform  such  an  agreement.  I  do  not  find  in  the  very  brief  and  unsatisfactory 
reports  of  tne  case  of  Prince  v.  Williams,  3  Bro.  Ch.,  163,  and  1  Ves.  Jr.,  365, 
any  notice  of  this  point;  but  there  cannot  be  any  serious  doubt  of  the  accuracy 
of  Lord  Eldon's  recollection  of  the  case.  In  Gourlay  v.  The  Duke  of  Somer- 
set, 19  Ves.,  430,  Sir  William  Grant,  one  of  the  greatest  masters  of  equity  of 
his  age,  expressly  said  that  a  bill  seeking  to  enforce  the  specific  performance 
of  an  agreement  to  refer  to  arbitration  was  a  species  of  bill  that  has  never 
been  entertained  by  a  court  of  equity.  There  are  several  other  cases  bearing 
strongly  on  the  same  doctrine,  such  as  Milnes  v,  Gery,  14  Ves.,  400;  Blundell 
i).  Brettargh,  17  Ves.,  232,  and  Wilks  v.  Davis,  3  Meriv.,  507.  But  a  later  case, 
directly  in  point,  is  Agar  v.  Macklew,  2  Sim.  and  Stu.,  418,  where  Sir  John 
Leach  utterly  refused  to  decree  the  specific  performance  of  an  agreement  to 
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l*efer  to  arbitration.  On  that  occasion  he  said :  ^^  I  consider  it  to  be  quite  settled 
that  this  court  will  not  entertain  a  bill  for  the  specific  performance  of  an  agree- 
ment to  refer  to  arbitration ;  nor  will  it,  in  such  a  case,  substitute  the  master 
for  the  arbitrators,  which  would  be  to  bind  the  parties  contrary  to  their  agree* 
ment." 

It  was  suggested  at  the  argument  that  the  ground  upon  which  this  doctrine 
of  courts  of  equity  is  founded  is  not  solid  or  satisfactory.  If  this  were  ad- 
mitted to  be  true,  I  do  not  know  that  any  judge  would  now  deem  it  correct  or 
safe  to  depart  from  it,  as  he  must  content  himself  upon  this,  as  many  other  oc- 
•casions,  to  administer  the  established  law  and  walk  in  the  footsteps  of  his  pred- 
•ecessors,  suj)er  antiquaa  vias.  But,  in  truth,  I  do  not  well  see  that  the  doctrine 
could  have  been  otherwise  settled.  The  two  general  grounds  on  w^hich  it  rests 
belong  to  other  branches  of  equity  jurisprudence  as  well  as  this.  What  are 
they  ?  The  first  ground  is  that  a  court  of  equity  ought  not  to  compel  a  party  to 
submit  the  decision  of  his  rights  to  a  tribunal  which,  confessedly,  does  not  pos- 
sess full,  adequate  and  complete  means,  within  itself,  to  inrestigate  the  merits 
of  the  case  and  to  administer  justice.  The  common  tribunals  of  the  country 
do  possess  these  means ;  and  although  a  party  may  have  entered  into  an  agree- 
ment to  submit  his  rights  to  arbitration,  this  furnishes  no  reason  for  a  court 
of  equity  to  deprive  him  of  the  right  to  withdraw  from  such  agreement,  and 
thus  to  take  from  him  the  loous  penitentim;  and  to  declare  that  the  common  tribu- 
nals of  the  country  shall  be  closed  against  him,  and  he  shall  be  compelled  to 
submit  all  his  rights  and  interests  to  the  decision  of  another  tribunal,  however 
<lefective  or  imperfect  it  may  be,  to  administer  entire  justice.  The  argument 
at  the  bar  misconceived  the  doctrine  of  the  court  on  this  head.  Courts  of 
equity  do  not  refuse  to  interfere  to  compel  a  party  specifically  to  perform  an 
agreement  to  refer  to  arbitration  because  they  wish  to  discourage  arbitrations 
as  against  public  policy.  On  the  contrary,  they  have  and  can  have  no  just 
objection  to  these  domestic  forums,  and  will  enforce,  and  promptly  interfere  to 
enforce  their  awards  when  fairly  and  lawfully  made,  without  hesitation  or 
question.  But  when  they  are  asked  to  proceed  further,  and  to  compel  the  par- 
ties to  appoint  arbitrators  whose  award  shall  be  final,  they  necessarily  pause  to 
<K)nsider  whether  such  tribunals  possess  adequate  means  of  giving  redress,  and 
whether  they  have  a  right  to  compel  a  reluctant  party  to  submit  to  such  a 
tribunal,  and  to  close  against  him  the  doors  of  the  common  courts  of  justice  pro- 
vided by  the  government  to  protect  rights  and  to  redress  wrongs. 

§  67.  Specific  performance  of  a  contract  is  not  a  matter  of  rigM^  hut  rests  m 
the  sotind  discretion  of  the  court. 

One  of  the  established  principles  of  courts  of  equity  is  not  to  entertain  a 
bill  for  the  specific  performance  of  any  agreement  where  it  is  doubtful  whether 
it  may  not  thereby  become  the  instrument  of  injustice,  or  to  deprive  parties  of 
rights  which  they  are  otherwise  fairly  entitled  to  have  protected.  The  specific 
performance  of  an  agreement  is,  by  no  means,  a  matter  of  right  which  a  party 
has  authority  to  demand  from  a  court  of  equity.  So  far  from  this,  it  is  a  mat- 
ter of  sound  discretion  in  the  court,  to  be  granted  or  withheld,  according  to  its 
own  view  of  the  merits  and  circumstances  of  the  particular  case,  and  never 
amounts  to  a  peremptory  duty. 

§  68.  Power  of  arbitrators^  policy  of  compelling  arhitratio7u 

Now  we  all  know  that  arbitrators,  at  the  common  law,  possess  no  authority 
'Whatsoever,  even  to  administer  an  oath,  or  to  compel  the  attendance  of  wit- 
nesses.    They  cannot  compel  the  production  of  documents,  and  papers  and 

1803 


§  69.  ARBITRATION  AND  AWARD. 

books  of  account,  or  insist  upon  a  discovery  of  facts  from  the  parties  under 
oath.  They  are  not  ordinarily  well  enough  acquainted  with  the  principles  of 
law  or  equity  to  administer  either  effectually,  in  complicated  cases ;  and  hence 
it  has  often  been  said  that  the  judgment  of  arbitrators  is  but  rusticum  judi- 
cium. Ought,  then,  a  court  of  equity  to  compel  a  resort  to  such  a  tribunal,  by 
which,  however  honest  and  intelligent,  it  can  in  no  case  be  clear  that  the  real 
legal  or  equitable  rights  of  the  parties  can  be  fully  ascertained  or  p^arfectly  pro- 
tected? It  has  been  said  at  the  bar  that  in  modern  times,  most  nations,  and 
especially  commercial  nations,  not  only  favor  arbitrations,  but  in  many  instances 
make  them  compulsive.  But  in  considering  this  point,  two  circumstances  are 
important  to  be  kept  in  view.  In  the  first  place,  whenever  arbitrations  are 
made  compulsive,  it  is  by  legislative  authority,  which  at  the  same  time  arms 
the  arbitrators  with  the  fullest  powers  to  ascertain  the  facts,  to  compel  the 
attendance  of  witnesses,  to  require  discovery  of  papers,  books  and  accounts, 
and  generally,  also,  to  compel  the  parties  to  submit  themselves  to  examination 
under  oath.  In  the  next  place,  these  arbitrations  are  never,  or  at  least  not  ordi- 
narily, made  compulsive  to  the  extent  of  excluding  the  jurisdiction  of  the 
regular  courts  of  justice ;  but  are  instituted  as  mere  preliminaries  to  an  appeal 
to  those  courts  from  the  award  of  the  arbitrators,  if  either  party  desires  it,  sa 
that  the  law,  and  in  many  cases  the  facts  also,  if  disputed,  are  re-exam inable 
there.  So  that,  in  many  cases,  it  will  be  found  that  protracted  litigation  and 
very  onerous  expenses  often  follow  as  necessary  results  of  the  system.  Indeed, 
so  far  as  the  sytem  of  compulsive  arbitrations  has  been  tried  in  America,  the 
experiment  has  not,  as  I  understand,  been  such  as  to  make  any  favorable  im* 
pression  upon  the  public  mind,  as  to  its  utility  or  convenience.  At  all  events, 
it  cannot  be  correctly  said  that  public  policy,  in  our  age,  generally  favors  or 
encourages  arbitrations,  which  are  to  be  final  and  conclusive,  to  an  extent  be- 
yond that  which  belongs  to  the  ordinary  operations  of  the  common  law. 

§  69.  An  agreement  to  submit  to  arbitration  is  revocahle  before  award. 

It  is  certainly  the  policy  of  the  common  law  not  to  compel  men  to  submit 
their  rights  and  interests  to  arbitration,  or  to  enforce  agreements  for  such  a 
purpose.  Nay,  the  common  law  goes  further,  and  even  if  a  submission  has  been 
made  to  arbitrators,  who  are  named,  by  deed  or  otherwise,  with  an  express 
stipulation  that  the  submission  shall  be  irrevocable,  it  still  is  revocable  and 
countermandable,  by  either  party,  before  the  award  is  actually  made,  although 
not  afterwards.  This  was  decided  as  long  ago  as  in  Vynior's  Case,  8  Co.  R., 
81,  b.  The  reason  there  given  is,  that  a  man  cannot,  by  his  act,  make  such  au- 
thority, power  or  warrant  not  countermandable,  which  is  by  law,  and  of  its  own 
nature,  countermandable;  as  if  a  man  should,  by  express  words,  declare  his  tes- 
tament to  be  irrevocable,  yet  he  may  revoke  it,  for  his  acts  or  words  cannot  alter 
the  judgment  of  law,  to  make  that  irrevocable  which  is,  of  its  own  nature,  rev- 
ocable. This  doctrine  has  been  constantly  upheld  down  to  the  present  day,  as 
will  appear  from  the  cases  of  Milne  v.  Gratrix,  7  East,  607;  Clapham  v.  Higham, 
1  Bing.,  89;  King  v.  Joseph,  6  Taunt.,  452.  But  where  an  award  has  been 
made  before  the  revocation,  it  will  be  held  obligatory,  and  the  parties  will  not  be 
allowed  to  revoke  it,  and  the  courts  of  law  as  well  as  of  equity  will  enforce  it. 
In  this  view  of  the  matter,  courts  of  equity  do  but  follow  out  the  dictates  and 
analogies  of  the  law.  When  the  law  has  declared  that  any  agreement  for  an 
arbitration  is,  in  its  very  nature,  revocable,  and  cannot  be  made  irrevocable  by 
any  agreement  of  the  parties,  courts  of  equity  are  bound  to  respect  this  inter- 
position, and  are  not  at  liberty  to  decree  that  to  be  positive  and  absolute 
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in  its  obligation  whioh  the  law  declares  to  be  conditional  and  counter- 
mandable. 

§  70,  Equity  will  not  do  a  vain  arid  imperfect  act,  nor  enforce  a  specific  per- 
formance when  it  will  work  injustice. 

And  this  leads  me  to  remark,  in  the  second  place,  that  it  is  an  established 
principle  of  courts  of  equity  never  to  enforce  the  specific  performance  of  any 
agreement  where  it  would  be  a  vain  and  imperfect  act,  or  where  a  specific  per- 
formance is,  from  the  very  nature  and  character  of  the  agreement,  impractica- 
ble or  inequitable  to  be  enforced.  2  Story,  Eq.  Juris.,  §  959,  a.  Thus,  for 
exa'mple,  courts  of  equity  will  not  decree  the  specific  performance  of  an  agree- 
ment for  a  partnership  in  business,  where  it  is  to  be  merely  doing  the  pleasure  of 
both  parties,  because  it  may  be  forthwith  dissolved  by  either  party.  See  Story 
on  Partn.,  §§  189,  190,  and  CoUyer  on  Partn.,  B.  2,  ch.  2,  §  2,  pp.  132, 133,  2d 
edit.;  1  Story  on  Equity  Juris.,  §  666,  and  the  cases  there  cited;  Crawshay  v. 
Maule,  1  Swanst.,  315,  the  reporter's  note.  So,  upon  the  like  ground,  courts  of 
equity  will  not  decree  the  specific  performance  of  a  contract  by  an  author  to 
write  dramatic  performances  for  a  particular  theater,  although  it  will  restrain 
him  from  writing  for  another  theater,  if  he  has  contracted  not  to  do  so 
(2  Story,  Eq.  Juris.,  §  959,  a;  Morris  v.  Colman,  18  Ves.,  437;  Clarke  v.  Price, 

8  Wils.  Ch.,  157;  Baldwin  v.  Society  for  the  Diffusion  of  Useful  Knowledge, 

9  Simons,  393) ;  nor  will  they  compel  the  specific  performance  of  a  contract 
by  an  actor  to  act  a  specified  number  of  nights  at  a  particular  theater  (Kem- 
ble  V.  Kean,  6  Simons,  330) ;  nor  will  they  compel  the  specific  performance 
of  a  contract  to  furnish  maps  to  be  engraved  and  published  by  the  other  party. 
Baldwin  v.  Society  for  the  DiflFusion  of  Useful  Knowledge,  9  Simons,  333.  In 
all  these  cases  the  reason  is  the  same,  the  utter  inadequacy  of  the  means  of 
the  court  to  enforce  the  due  performance  of  such  a  contract.  The  same  prin- 
ciple would  apply  to  the  case  of  a  specific  contract  by  a  master  to  paint  an  his- 
torical picture,  or  a  contract  by  a  sculptor  to  carve  a  statue  or  a'group,  historical 
or  otherwise.  From  their  very  nature,  all  such  contracts  must  depend  for  their 
due  execution  upon  the  skill  and  will  and  honor  of  the  contracting  party. 
Now  this  very  reasoning  applies  with  equal  force  to  the  case  at  bar.  How  can 
a  court  of  equity  compel  the  respective  parties  to  name  arbitrators;  and,  a  for* 
iiori,  how  can  it  compel  the  parties  mutually  to  select  arbitrators,  since 
each  must,  in  such  a  case,  agree  to  all  the  arbitrator^?  If  one  party  re- 
fuses to  name  an  arbitrator,  how  is  the  court  to  compel  him  to  name 
one?  If  an  arbitrator  is  named  by  one  party,  how  is  the  court  to  ascertain 
if  the  other  part}'  objects  to  him,  whether  he  is  right  or  wrong  in  his  objec- 
tion? If  one  party  names  an  arbitrator  who  will  not  act,  how  can  the  court 
compel  him  to  select  another?  If  one  party  names  an  arbitrator  not  agreed 
to  by  the  other,  how  is  the  court  to  find  out  what  are  his  reasons  for  refusing? 
If  one  party  names  an  arbitrator  whom  the  other  deems  incompetent,  how  is 
the  court  to  decide  upon  the  question  of  his  competency?  Take  the  present 
case,  where  the  arbitrators  are  to  be  mutually  selected,  when  and  within  what 
time  are  they  to  be  appointed?  How  many  shall  they  be  —  two,  three,  four, 
five,  seven,  ten,  or  even  twenty?  The  resolve  is  silent  as  to  the  number.  Can 
the  court  fix  the  number  if  the  parties  do  not  agree  upon  it?  That  would  be 
doing  what  has  never  yet  been  done.  If  either  party  should  refuse  to  name 
any  arbitrator,  or  to  agree  upon  any  named  by  the  other  side,  has  the  court 
authority  of  itself  to  appoint  arbitrators  or  to  substitute  a  master  for  them? 
That  would  be,  as  Sir  John  Leach  said  in  Agar  v,  Macklen,  2  Simons  and  Stu., 
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418,  423,  to  bind  the  parties  contrary  to  their  agreement ;  and  in  Milnes  v, 
Gery,  14  Ves.,  400,  408,  Sir  William  Grant  held  such  an  appointment  to  b3 
clearly  be3'ond  the  authority  of  the  court.  In  Wilks  v.  Davis,  Meriv.,  507.  509, 
Lord  Eldon,  referring  to  the  cases  of  Cooth  v,  Jackson,  6  Ves.,  34;  Milnes  v. 
Gery,  14  Yes.,  400,  408,  and  Blundell  v.  Brettargh,  17  Ves.,  232,  said:  "It  has 
been  determined  in  the  cases  referred  to  that  if  one  party  agrees  to  sell  and 
another  to  purchase  at  a  price  to  be  settled  by  arbitrators  named  by  the 
parties,  if  no  award  has  been  made,  the  court  cannot  decree  respecting  it."  In 
Cooth  V,  Jackson,  6  Ves.  R.,  34,  Lord  Eldon  said :  "  I  am  not  aware  of  a  case 
«ven  at  law,  nor  that  a  court  of  equity  has  ever  entertained  this  jurisdiction, 
that  where  a  reference  has  been  made  to  arbitration,  and  the  judgment  of  the 
arbitrators  is  not  given  in  the  time  and  manner  according  to  the  agreement, 
the  court  have  substituted  themselves  for  the  arbitrators  and  made  the  award. 
I  am  not  aware  that  it  has  been  done  even  in  a  case  where  the  substantial  thing 
to  be  done  is  agreed  between  the  parties,  but  the  time  and  manner  in  which  it 
is  to  be  done  is  that  which  they  have  put  upon  others  to  execute."  The  same 
learned  judge,  in  Blundell  v.  Brettargh,  17  Ves.,  232,  242,  affirmed  the  same 
statement,  substituting  only  the  word  "prescribe"  for  "execute."  So  that  we 
abundantly  see  that  the  very  impracticability  of  compelling  the  parties  to  name 
arbitrators,  or,  upon  their  default,  for  the  court  to  appoint  them,  constitutes, 
and  must  forever  constitute,  a  complete  bar  to  any  attempt  on  the  part  of  a 
court  of  equity  to  compel  the  specific  performance  of  any  agreement  to  refer 
to  arbitration.  It  is  essentially,  in  its  very  nature  and  character,  an  agreement 
which  must  rest  in  the  good  faith  and  honor  of  the  parties,  and  like  an  agreement 
to  paint  a  picture,  or  to  carve  a  statue,  or  to  write  a  book,  or  to  invent  patterns 
for  prints,  must  be  left  to  the  conscience  of  the  parties,  or  to  such  remedy  in 
damages  for  the  breach  thereof  as  the  law  has  provided. 

§  71«  Federal  courts  have  no  revisory  jurisdiction  over  state  courts^  and  oanr 
not  compel  them  to  do  their  duty. 

There  is  another  consideration,  which  is  entitled  to  great  weight,  under  the 
circumstances  of  the  present  case,  which  has  been  already  alluded  to.  It  is 
that  if  the  authority  was  confided  to  the  commissioners,  as  a  court,  and  they 
were  to  act  judicially  under  the  resolve,  it  seems  to  me  that  if  they  refused  to 
act,  and  it  was  not  a  matter  left  in  their  mere  discretion,  the  appropriate  rem- 
edy lies  in  the  supreme  court  of  the  state,  as  the  appellate  jurisdiction  comf)e- 
tent  to  compel  inferior  tribunals  to  do  their  duty,  and  the  fit  remedy  would  be  by 
raandamus.  This  court,  as  a  court  of  equity,  possesses  no  revisory  power  over 
the  acts  of  the  state  tribunals  in  the  exercise  of  their  jurisdiction.  It  has  no 
authority  to  compel  them  to  do  their  duty,  or  to  abstain  from  the  exercise  of 
their  functions.     It  belongs  ad  aliurrh  examen. 

Without  going  more  at  large  into  the  subject,  it  appears  to  me  that  the  pres- 
ent is  not  a  case  in  which  this  court  can  afford  any  relief  whatsoever  to  the 
plaintiff,  however  strong  his  claims  may  be  upon  the  justice  of  the  county  and 
its  public  functionaries,  I  shall,  therefore,  order  the  bill  to  be  discharged,  but 
without  costs  to  the  defendants. 

§  72.  In  general. —  An  agreement  in  a  policy  of  insurance  that  ''If  any  difference  shall 
arise  with  respect  to  the  amount  of  any  claim  for  loss  or  damage  by  fire,  and  no  fraud  sus- 
pected, such  difference  shall  be  submitted  to  arbitrators  indifferently  chosen,  whose  award,  or 
that  of  the  umpire,  shaU  be  conclusive,"  and  *'  that  no  suit  or  action  against  this  company, 
for  the  recovery  of  any  claim  by  virtue  of  this  policy,  shall  be  sustainable  in  any  court  of  law 
or  chancery  until  after  an  award  shall  have  been  obtained,  fixing  the  amount  of  such  claim 
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in  the  manner  above  provicled,^  is  not  Toid  as  being  against  public  policy;  and  such  submis- 
sion and  award  is  a  condition  precedent  to  any  action  upon  the  i>o]icy,  unless  performance 
has  been  refused  or  waived  by  the  company.  Gauche  v,  London,  etc.,  Ins.  Co..  10  Fed.  R.,  847. 
See,  also,  Scott  v.  Avery,  5  H.  L.  Cas.,  811;  Elliott  v.  Royal  Exch.  Ass.  Co.,  L.  R.,  2  Exch.,  245; 
Dawson  r,  Fitzgerald,  1  L.  R.,  Exch.  D..  260. 

§  7  B.  In  another  case,  decided  at  circuit  by  Mr.  Justice  Clifford,  the  agreement  in  the 
policy  provided,  in  effect,  that  any  difference  or  dispute  in  relation  to  any  loss  sustained,  or 
^eged  to  be  sustained,  shall  be  referred  to  and  be  determined  by  referees,  to  be  chosen  mutu- 
^y  by  the  assured  and  the  board  of  directors,  and  that  no  holder  of  a  policy  shall  be  entitled  to 
maintain  any  action  thereon  against  the  company  until  he  shall  have  made  the  offer  so  to  refer. 
tt  was  decided  that  this  stipulation  referred  to  the  arbitrators  not  only  the  decision  of  the 
amount  to  be  recovered,  but  also  the  question  whether  or  not  there  had  been  any  loss  at  all. 
Judge  Clifford  inclined  to  the  opinion  that  it  was  contrary  to  public  policy  to  prevent  a  suffer- 
ing party  from  coming  into  a  court  of  law,  and  decided  the  provision  void  because  it  ousted 
the  courts  of  jurisdiction.  He  said  that  this  view  was  sustained  by  the  English  courts  until 
a  very  recent  period,  and  cited  Thompson  v.  Chamock,  8  T,  R.,  140;  Goldstone  v.  Osborne,  2 
C.  &  P.,  560;  Tattersall  v.  Groote,  2  B.  &  P.,  131 ;  Mitchell  v.  Harris,  2  Ves.  Jr.,  129;  Street  v, 
Rigby,  6  Ves.  Jr.,  815;  Wellington  v.  Mackintosh,  2  Atk.,  569;  Gk)urlay  v.  Duke  of  Somerset, 
19  Ves.  Jr.,  480;  Milne  v.  Gratrix,  7  East,  607;  Clapham  v,  Higham,  1  Bing.,  87;  King  v. 
Joseph,  5  Taunt.,  452 ;  and  by  the  state  courts  in  repeated  instances,  citing  Robinson  v.  Georges 
Ins.  Co.,  17  Me.,  131;  Gray  v.  Wilson,  4  Watts,  39;  Hill  v.  Moore,  40  Me.,  515;  AUegre  v, 
Maryland  Ins.  Co.,  6  H.  &  J.,  408;  Contee  v.  Dawson,  2  Bland,  264;  Haggart  v.  Morgan,  4 
Sand.  (N.  Y.),  198;  8.  C.  1  Seld.  (N.  Y.),  422;  Nute  v.  Hamilton  Ins.  Co.,  6  Gray,  174;  HaU  v. 
People's  M.  F.  Ins.  Co.,  6  Gray,  186:  Cobb  v.  N.  E.  M.  M.  Ins.  Co.,  6  Gray,  193;  Amesbury  v, 
Bowditch  Ins.  Co.,  6  Gray,  596 ;  and  by  the  leading  text  writers,  2  Arnould  on  Insurance,  1245 ; 
H  Story's  Eq.  Juris.,  §  1457;  2  Parsons,  Mar.  Law,  483. 

In  discussing  the  English  decisions  said  to  lay  down  a  different  rule  (Russell  v.  Pellegrini, 
88  Eng.  L.  &  Eq.,  101;  Avery  v.  Scott,  8  Welsh.,  H.  &  G.,  497;  Livingston  v.  Ralli,  6  EL  & 
Bl.,  182),  it  was  said: 

'*  Nothing  was  decided  in  the  case  of  Russell  v.  Pelligrini  which  warrants  any  such  infer- 
ence as  is  attempted  to  be  drawn  from  it.  Suit  was  brought  in  that  case  by  a  ship-owner 
upon  a  charter-party  which  contained  a  clause  that  all  matters  in  difference  should  be  referred 
to  arbitration.  Damages  for  the  unseaworthiness  of  the  ship  were  claimed  by  the  charterer, 
but  the  ship-owner  refused  to  refer  that  claim  and  brought  an  action  for  the  agreed  freight. 
After  the  suit  was  entered  in  court  the  defendant  obtained  a  rule  under  the  common  law  pro- 
cedure act,  calling  upon  the  plaintiff  to  show  cause  why  all  further  proceedings  in  the  action 
should  not  be  stayed,  and  the  rule  was  made  absolute ;  the  court  holding  that  the  respective 
claims  were  in  the  natigre  of  cross-demands,  which  it  was  intended  should  be  referred  within 
the  eleventh  section  of  that  act.  Lord  Campbell  admitted  that  when  a  cause  of  action  has 
lirisen  the  courts  cannot  be  ousted  of  their  jurisdiction,  but  added  that  parties  may  come  to 
jm  agreement  that  there  shall  be  no  cause  of  action  until  their  differences  have  been  referred 
to  arbitration.  Suppose  that  to  be  so.  Still  the  principle  cannot  affect  the  decision  in  this 
case,  because  no  such  agreement  was  made  by  the  parties,  as  has  already  sui&ciently  appeared. 
Reference  is  also  made  to  the  case  of  Livingston  v.  Ralli,  but  it  decides  nothing  which  is  im- 
mediately applicable  to  this  case.  It  was  an  action  to  recover  damages  for  a  breach  of  an 
Hgreeroent  to  refer,  alleging  readiness  on  the  part  of  the  plaintiff,  and  a  refusal  on  the  part  of 
the  defendant;  and  the  court,  contrary  to  the  case  of  Tattersall  v,  Groote,  2  B.  &  P.,  131,  held 
that  an  action  lay.  On  that  occasion  the  court  took  a  distinction  between  the  case  where  the 
defendant  relies  on  such  an  agreement  as  a  defense,  and  a  case  where  the  plaintiff  seeks  dam- 
ages for  not  fulfilling  the  agreement.  There  is  not  a  word  in  the  case,  however,  inconsistent 
with  the  established  doctrine  that  no  such  agreement  can  oust  the  jurisdiction  of  the  courts 
in  a  case  where  the  loss  is  not  admitted.  All  things  considered,  I  am  of  the  opinion  that  the 
true  rule  is  stated  by  Coleridge,  J.,  in  Avery  v,  Scott,  8  Welsh.,  H.  &  G.,  496,  overruling  Scott 
V,  Avery,  page  487,  in  the  same  volume.  He  says  there  is  no  dispute  as  to  the  principle.  Both 
sides  admit  that  it  is  not  unlawful  for  parties  to  agree  to  impose  a  condition  precedent  with 
respect  to  the  mode  of  settling  the  amount  of  damage^  or  the  time  for  payment,  or  any 
matters  of  that  kind  which  do  not  go  to  the  root  of  the  action.  On  the  other  hand,  it  is  con- 
ceded that  any  agreement  which  is  to  prevent  the  suffering  party  from  coming  into  a  court  of 
law,  or,  in  other  words,  which  ousts  the  courts  of  their  jurisdiction,  cannot  be  supported. 
That  qualification  to  the  general  doctrine  as  stated  in  the  earlier  cases  was  admitted  in  Hill  v, 
Moore,  40  Me.,  515;  and  I  am  inclined  to  think  it  is  one  that  ought  to  be  sustained.  But  the 
present  case  is  not  within  that  qualification,  and  consequently  the  demurrer  is  sustained  and 
the  plea  adjudged  bad."    Trott  v.  City  Insurance  Co.,  1  Cliff.,  439. 

§74.  Agreements  to  arbitrate  will  not  generally  be  speoifically  enforced  in  equity ;  bat 
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where  a  contract  is  made  to  renew  a  lease  upon  a  rental  agreed  to  be  a  percentage  of  a  \alua- 
tion.  to  be  fixed  by  appraisers  to  be  selected  by  the  lessor  and  lessee,  and  the  lessor,  with  a 
view  of  getting  an  exorbitant  rental  or  of  breaking  the  contract,  fraudulently  appoints 
prejudiced  appraisers,  with  the  result  of  preventing  the  fixing  of  the  rental,  and  after  the 
lapse  of  a  year  brings  an  action  for  use  and  occupation  against  the  lessee,  who  has  made  val- 
uable improvements,  equity  will,  upon  demurrer  to  a  bill  by  the  leasee,  stay  the  prosecution 
of  the  lessor*s  suit  at  law  in  order  to  compel  the  lessor  to  appoint  fair  appraisers,  and  fulfil 
the  contract  of  renewal  in  its  true  spirit.  It  seemSt  also,  that  in  such  a  case  equity  will  en- 
force specificaliy  the  contract  to  arbitrate,  the  remedy  at  law  being  inadequate.  Tscheider  v. 
Biddle,  4  DHL,  55. 

§  75.  As  to  whether  or  not  agreements  to  arbitrate  will  be  specifically  enforced,  see  Mitchell 
V.  Harris,  2  Ves.,  la9  (1793);  MUnes  r.  Gery,  14  Ves.,  400  (1807);  Morse  v.  Everest,  6  Madd. 
Ch.,  25  (1821);  Greason  r.  Keteltas,  17  N.  Y.,  491  (1853);  Gourlay  v,  Duke  of  Somerset,  19 
Ves.,  431 ;  Agar  v.  Macklew.  2  Sim.  &  Stu.,  418;  Hopkins  v.  Oilman,  22  Wis.,  476  (1868);  Bid- 
die  V.  Ramsey,  52  Mo.,  153  (1873);  Scott  v.  Avery,  5  H.  L.  Gas.,  811;  Dawson  r.  Lord  Otto 
Fitzgerald,  9  Law  Rep.,  Exch.,  7;  S.  C.,  8  Gent.  L.  J.,  477;  Youmans  v,  Girard,  etc.,  Ins. 
Go.,  8  Ont.  L.  J.,  792;  Randel  v.  Ghes.  &  Del.  Ganal  Go.,  1  Har.  (Del.),  275;  Gontee  v.  Dawson^ 
2  Bland  (Md.),  273;  Gray  v.  Wilson,  4  Watts  (Pa.),  39;  Howe  v.  Daniels,  8  Ala.,  239;  Scott  v. 
Liverpool  Gorp.,  8  De  Gex  &  J.,  334;  Galedonian,  etc.,  R^  Co.  v.  Granoch,  etc.,  R*y  Go.,  2 
L.  R.,  S.  G.  App.  Gas.,  347;  Livingstone  v.  Ralli,  5  El.  &  BL,  132. 

g  76.  A  clause  in  an  insurance  policy  which  provides  that  a  question  as  to  the  cause  of  the 
death  of  the  insured  should  be  submitted  to  the  surgeon-in-chief  is  valid,  and  is  such  an  agree- 
ment as  the  courts  are  bound  to  enforce ;  the  decision  of  the  surgeon-in-chief  is  a  condition 
precedent  to  the  recovery  on  the  policy.  Gampbell  v.  American  Popular  Life  Ins.  Go.,*  1 
MacArth.,  250. 

§  77.  It  seems  that  an  agreement  to  refer,  which  is  so  imperfect  as  not  to  be  specifically 
enforceable  in  equity,  and  for  a  breach  of  which  nothing  but  nominal  damages  could  be  re- 
covered at  law,  will  not  be  allowed  to  oust  the  courts  of  jurisdiction,  else  there  must  be  a 
failure  of  justice ;  or,  in  other  words,  courts  will  not  permit  their  jurisdiction  to  be  ousted  by 
an  agreement  which,  from  its  defects,  is  impotent  for  that  purpose.    Ibid, 


III.  The  Award. 

Summary — Certainty  as  to  party  to  whom  money  is  to  be  paid,  §  78. — Supposed  to  be  regidar^ 
%%  79,  84.— JVb^ice  of  time  of  hearing,  §  80. — Service  of  copy  presumed,  §  81. —  Failure  to 
decide  certain  points,  ^§82,  Hd.— Mutuality,  §83. —  Beyond  the  submission,  §j^  85,  100, 
101. —  On  an  en*oneous  bams,  §  86. —  DisaUouxince  of  credits,  %  87. — Finding  as  to  title  to 
land,  §  88. —  Uncertain  as  to  time,  §  89. — Waiver  of  objections  to  Vie  validity  of  certain 
deeds,  §  90. —  Certainty  as  to  parties  to  a  transaction,  §  91. —  In  the  alternative,  J5  93. — 
A*oi  unreasonable,  §  93. — Uncertainty  as  to  land  to  be  conveyed,  g§  94,  97. —  Proof  of  mat- 
ters submitted,  §  95. — Should  find  as  to  liability  in  different  capacities,  §  96. —  Partiality ^ 
§98. — Awarding  damages  for  breach  of  contract,  g  102. — Validity,  may  be  shown  by 
testimony  of  arbitrators,  §  103. —  Review  of  finding  of  arbitrators,  §  104.  —  Setting  aside 
for  error,  etc.,  §§  105-110. — Want  of  authority  to  make  tJie  submission,  g  111. —  Cannot  be 
changed  by  arbitrators,  §  112. —  Right  to  sue  before  instalments  become  due,  §  113. — Vari' 
ance,  §  114. — Parties  to  suit  on,  §  115. — Authority  of  agent  to  sign,  ^  116. — Performance, 
m^ist  be  concurrent,  §  117. — May  be  specifically  enforced,  §  118. — Notice  of  an  unregistered 
award,  §  119. —  Excuse  for  non-performance,  §  120. 


§  78.  An  award  directing  money  to  be  paid  is  not  objectionable  for  uncertainty,  in  not  spe- 
cifically naming  L.  as  the  payee,  it  appearing  conclusively  from  the  record  in  the  case  in 
which  the  submission  was  made  that  he  was  the  only  person  to  whom  any  money  awarded 
should  be  paid.    Lutz  v.  Linthicum,  §§  121-126. 

§  79.  An  award  is  supposed  to  be  regular  until  impeached.    Ibid. 

g  8(K  Due  notice  of  the  time  and  place  of  hearing  the  cause  should  be  given  by  the  arbi- 
trators ;  but  the  notice  need  not  appear  on  the  face  of  the  award.    Ibid, 

§  S 1 .  Where  a  statute  requires  a  copy  of  the  award  to  be  served  before  moving  for  judg- 
ment, a  compliance  is  presumed ;  it  need  not  appear  of  record.    Ibid, 

§  82.  A  conditional  submission  referred  to  arbitration  controversies  between  F.  and  K.,  the 
latter  acting  for  K.  &  Co.  and  for  himself.  Held,  that  it  did  not  expressly  notify  the  arbitra- 
tors that  they  were  to  decide  individual  claims  of  K.  against  F.  separately  from  those  of  K. 
&  Co.,  and  that  the  award  would  not  be  set  aside  for  their  failure  so  to  do.    A  conditional 
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Bubmission  to  arbitration  is  not  invalidated  hj  the  failure,  before  the  happening  of  the  con- 
dition, of  the  arbitrators  to  decide  certain  of  the  points  submitted,  unless  such  points  are  ex- 
pressly indicated  in  the  submission.    Karthaus  v.  Ferrer,  §§  127-130. 

§  83.  An  award  need  not  require  both  parties  to  do  or  not  to  do  a  particular  thing. 
Jbid. 

§84.  Every  reasonable  intendment  should  be  allowed  to  uphold  an  award  and  none  in- 
dulged to  overturn  it.    IbicL 

§85.  Members  of  a  partnership  assigned  to  a  trustee  the  principal  part  of  the  choses  in  ac- 
tion of  the  firm,  in  trust,  first,  to  pay  M.,  a  partner,  |14,610 ;  second,  to  pay  the  firm  debts ;  and 
third,  to  divide  the  balance  among  the  partners.  Subsequently  they  mside  a  general  submis- 
sion of  all  their  partnership  differences  to  an  arbitrator,  **  provided  that  the  award  so  to  be  made 
by  said  arbitrator  shall  not  in  any  way  alter  or  affect  the  demands  of  property  and  assets  in 
the  hands  of  William  B.  Ogden,  as  the  trustee  of  said  parties,  or  the  agreements  between  said 
parties  relative  to  the  collection  of  said  demands."  The  arbitrator,  by  his  award,  postponed 
the  payment  of  the  1 14,610  to  M.  to  the  payment  of  the  debts  of  the  firm,  and  treated  the  en- 
tire property  of  the  partnership,  and  the  rights  of  the  partners,  as  if  no  assignment  in  trust 
had  been  made.  Heldt  that  the  assignment,  and  the  trust  stipulations  contained  therein,  were 
to  be  considered  in  law  as  incorporated  in  the  articles  of  submission,  and  as  limiting  the  authority 
of  the  arbitrator;  that  although  all  the  partners  were  ultimately  liable  for  the  firm  debts,  yett 
the  firm  being  solvent,  they  had  a  right,  as  between  themselves,  to  control  the  possession  of 
the  firm  property,  and  to  place  it  in  possession  of  either  partner ;  that  having  to  disposed  of 
a  portion  of  the  property  by  an  express  agreement,  which  they  had  made  part  of  the  submis- 
sion, and  which  limited  the  arbitrator's  authority,  he  had  no  right  to  disregard  such  limita- 
tion, and  that,  having  done  so,  his  award  was  invalid  as  being  beyond  the  scope  of  the 
submission.    McCormick  v.  Qray,  g§  131-133. 

§  86.  An  award  upon  an  erroneous  basis  is  wholly  invalid.    Ibid,         ^ 

§  87.  An  enumeration  of  credits  directed  by  an  award  to  be  allowed  amounts  to  a  disallow- 
ance by  the  abitrators  of  such  credits  as  are  not  specifically  named.  Carnochan  v,  Christie, 
g§  134-138. 

§88.  An  award  directing  A.  to  pay  B.  and  C.  a  sum  of  money  for  certain  land  is  a  sufficient 
finding  that  the  title  of  the  land  is  in  A.  and  not  in  B.  and  C.    Ibid. 

§  89.  An  award  that  C.  and  M.  are  entitled  to  a  credit,  provided  they  shall  give  W.  C.  a 
clear  title  to  certain  lands,  but  limiting  no  time  within  which  this  title  shall  be  made,  is  indefi- 
nite and  uncertain.    Ibid, 

§  90.  A  submiasion  to  arbitration  included  a  controversy  as  to  the  execution  under  duress 
of  certain  deeds  of  trust,  but  added,  that,  as  soon  as  a  certain  balance  of  account  should  be 
paid,  such  deed^  were  **to  be  delivered  up."  Held,  that  this  was  a  waiver  of  objections  to 
the  manner  in  which  such  deeds  were  obtained,  and  justified  the  arbitrators  in  not  consider- 
ing the  controversy  as  to  them  executed.    Ibid, 

§  91.  An  award  is  not  uncertain  for  not  naming  specifically  the  trustees  required  to  sign, 
the  heirs  who  are  to  receive  a  conveyance,  and  the  person  who  was  to  prepare  and  tender  the 
deed.    These  matters  were  to  be  settled  by  the  court.    Thornton  v.  Carson,  §§  139,  140. 

§  92.  An  alternative  award  requiring  the  conveyance  of  certain  property,  or,  in  case  of 
fafiure  so  to  do,  the  payment  of  two  bonds  in  suit,  is  not  void  for  uncertainty.    Ibid, 

g  93.  An  award  against  one  who  has  agreed  to  convey  a  good  title,  requiring  him  to  do  so, 
is  not  unreasonable,  although  it  also  require  him  to  procure  other  persons,  not  parties  to  the 
award,  and  over  whom  he  has  no  control,  to  join  in  the  conveyance.    Ibid, 

§  94.  An  award  that  B.  and  L,  reconvey  or  release  **  all  lands  heretofore  conveyed  or  pledged 
to  them  by  the  late  Gideon  Dennison  as  collateral  security,"  is  void  for  uncertainty  in  not  de- 
termining what  lands  were  so  conveyed,  it  being  impossible  to  ascertain  this  fact  from  any 
deeds  or  records  in  the  case.    Lyle  v.  Rogers,  g§  141-144 

§  95.  Correspondence  between  parties  containing  references  to  disputes  about  lands  held 
admissible  to  show  what  matters  in  controversy  were  submitted  to  the  arbitrators.    Ibid, 

§  96.  Where  claims  against  a  party  as  administratrix,  and  also  against  her  personally,  are 
submitted  to  arbitrators,  their  award  should  specifically  state  the  sum  due  from  her  person- 
ally and  the  sum  due  from  her  as  administratrix,  else  it  will  be  invalid.    Ibid, 

§  97.  An  award  required  the  payment  of  money  by  one  party  and  the  reconveyance  of  cer- 
tain lands  by  the  other.  Held,  that  uncertainty  as  to  the  lands  to  be  conveyed  vitiated  the 
award  as  to  the  payment  of  money,  the  latter  being  conditional  upon  the  reconveyance  being 
made.    Ibid, 

§  98.  A  remark  by  one  arbitrator,  that  the  person  in  whose  favor  an  award  had  been  made 
ought  to  buy  his  winter's  meat  for  him  without  making  any  charge,  and  that  they  (the  arbi- 
trators) had  the  hands  of  Abraham  Faw  (against  whom  the  award  was)  so  fast  tied  that  he 
covld  not  for  his  life  get  them  loose,  while  unbecoming  in  the  arbitrator,  and  disapproved  by 
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the  oourt,  are  not  sufficient  to  set  aside  the  award,  the  circunutanoes,  Aod  the  spirit  in  wjiiidi 
the  remark  was  m&de,  not  being  before  the  court.    Davy  v,  Faw,  §§  145-148'.    See  §  206. 

g  99.  Equity  will  not  set  aside  an  award  because  of  the  omission  of  the  arbitrators  to  pass 
upon  certain  matters  submitted  to  them,  such  omission  not  being  injurious  to  the  parties. 
Ibid. 

g  100.  It  appearing  in  evidence  that  a  conveyance  of  a  lot  was  in  fact  submitted,  with 
other  transactions,  for  arbitration,  heldy  that  the  arbiters  had  not  exceeded  their  powers  in 
decreeing  a  reconveyance.    Ibid, 

§  101.  An  award  is  wholly  bad  that  embraces  matters  not  submitted,  if  such  matters  are 
not  separable  from  those  submitted.    York,  etc.,  R.  Co.  v.  Myers,  g§  149-154. 

§  1 02.  In  an  action  for  a  breach  of  contract  to  pay  in  instalments  of  stock,  reserving  part 
of  the  stock  for  indemnity,  an  award  is  good  which  embraces  damages  for  wrongfully  de- 
taining  the  stock  reserved.    Ibid, 

g  lOH.  Arbitrators  may  be  examined  as  witnesses  to  ascertain  facts  material  to  the  validity 
of  their  award.    Ibid, 

§  1 04.  An  arbitrator's  decision  may  be  reviewed.  The  decision  of  the  circuit  court  upon 
objections  to  the  report  of  an  arbitrator  may  be  reviewed  on  bill  of  exceptions.  The  United 
States  supi^me  court  will  not  review  an  arbitrator's  mistakes  either  of  law  or  of  fact.    Ibid, 

g  105.  If  the  award  is  within  the  submission  and  contains  the  honest  decision  of  the  ar- 
bitrators, after  a  full  and  fair  hearing  of  the  parties,  a  court  of  equity  will  not  set  it  aside  for 
error,  either  in  law  or  fact.     Burchell  v.  Marsh,  §g  155-157.     See  §  20^. 

g  106.  Corruption  and  ignorance  of  the  rights  of  the  parties  will  not  be  imputed  to  arbitra- 
tors, because  in  the  exercise  of  their  discretion  they  award  a  larger  sum  than  the  court  would 
award  as  damages  for  injuring  a  person's  business.    Ibid, 

g  107.  The  fact  that  arbitratora  appointed  to  pass  upon  business  controversies  received 
^evidence  of  slanderous  words  uttered  by  the  agent  of  one  party  concerning  the  other  party 
does  not  conclusively  show  that  they  included  damages  for  such  slanders  in  their  award ; 
and  it  will  not  on  this  account  be  set  aside  as  including  matters  outside  of  the  submission. 
Ibid. 

%  108.  If  the  arbitrators,. while  acting  in  perfect  good  faith,  have  mistaken  or  misappre- 
hended their  duty,  and  injury  or  injustice  has  resulted  therefrom  to  either  of  the  parties,  it 
is  competent  for  the  court  to  set  the  award  aside.     Torrance  v.  Amsden,  gg  158-161. 

g  109.  If  an  important  witness  is  detained  by  illness,  and  a  party  is  besides  surprised  at 
the  unexpected  character  of  the  testimony  adduced  against  him,  the  arbitrators  should  allow 
him  a  continuance  to  secure  his  witness  and  the  necessary  rebuttal  testimony.  If  the  arbi- 
trators refuse  to  do  so,  their  award  will  be  set  aside  as  for  their  misconduct.    Ibid. 

g  1 10.  An  arbitrator  allowed  for  cut  stone  at  $1.50  per  foot,  it  having  escaped  his  attention 
that  it  had  been  agreed  to  pay  $1.75  per  foot  for  it;  and  he  overlooked  a  considerable  amount 
of  extra  work  in  and  about  "a  portico.  HeZd,  that  these  errors  warranted  the  court  in  setting 
aside  the  award  on  bill  in  equity.    Frick  v.  Christian  County,  §g  162,  163. 

gill.  An  award,  made  under  a  submission  by  county  commissioners  to  arbitrators,  will 
not  be  vacated  for  want  of  authority  in  the  commissioners  to  make  the  submission,  the  award 
having  been  approved  and  ratified  by  the  county  court,  and  the  money  awarded  having  been 
paid ;  especially  if  the  complainant  was  a  party  to  the  submission,  and  consented  to  be  bound 
thereby.    Ibid, 

g  1 1 2.  Arbitrators  exhaust  their  powers  by  making  a  final  determination  of  the  matters 
submitted  to  them;  they  cannot  alter  an  award  after  making  it.  Bayue  v.  Morris,  g§  164, 165. 
See  g  193. 

g  1 1  ,S.  An  award,  requiring  money  to  be  paid  in  instalments,  provided  that  a  bond  should 
be  given  to  secure  payments  when  due.  Held^  that  the  debtor  had  no  right  to  postpone 
giving  the  bond  until  the  first  instalment  became  due.  He  must  give  the  bond  immediately 
upon  the  award  being  made,  else  he  is  in  default,  and  an  action  of  debt  may  be  brought  for 
the  sum  awarded.    Ibid. 

g  1 1 4.  Plaintiff  declared  upon  a  covenant  to  submit,  and  produced  in  evidence  an  agree- 
ment to  submit  to  an  arbitration,  *^as  provided  in  articles  of  submission  this  day  executed.** 
Held,  no  variance,  it  being  shown  that  in  truth  no  such  articles  ever  existed,  the  words  relat- 
ing to  them  having  been  inserted  by  the  carelessness  or  unskilf  ulness  of  the  person  who  pre- 
I>ared  the  submission.     Smith  v.  Morse,  g§  166-170. 

g  1 1 5.  One  who  signed  an  agreement  for  a  submission,  for  the  purpose  of  settling  various 
causes  of  action  in  which  he  was  personally  interested,  is  not  a  necessary  party  to  a  suit  be- 
tween other  parties  to  the  submission  in  reference  to  other  and  different  matters  embraced  in 

it.    Ibid. 

g  1 1 6.  One  who  signed  an  agreement  of  submission  prepared  by  another  person's  attorney, 
who  represented  such  other  person  without  objection  during  the  proceedings  before  the  arbi- 
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tntton,  cannot,  after  the  award  has  been  made,  object  that  the  attorney  had  no  authority  to< 
xepresent  such  other  person,  especially  after  such  other  person  has  ratified  the  attorney's* 
acts.    Ibid, 

§  1 1 7.  Where  an  award  directs  each  party  to  perform  certain  acts,  performance  by  either 
party  is  not  a  condition  precedent  to  performance  by  the  other;  the  acts  are  concurrent,  and 
neither  parly  has  a  right  to  demand  performance  by  the  other  without  a  tender  of  perform- 
ance  on  his  part.    McNeil  v.  Magee,  gg  171-184. 

§  1 18.  Awards  will  be  specifically  enforced  in  equity,  upon  the  ground  that  they  are  but 
agreements  of  the  parties,  ascertained  and  fixed  by  arbitrators,  '3ut  it  seems  that  the  plaint- 
iff must  aver  a  readiness  and  willingness  to  perform.    Ibid, 

§  1 1 9.  Notice  of  an  unregistered  award  must  be  established  by  matter  in  pais.    Ibid, 

§  120.  It  is  not  a  sufficient  excuse  for  the  non-performance  of  an  award,  that  the  party  was 
uiiable  to  make  a  deed  free  from  liis  own  incumbrances,  the  award  providing  a  remedy  by  th^ 
covenants  in  the  deed  to  secure  the  party  against  such  incumbranceeu    Ibid. 

[Notes.—  See  §§  185-212.] 

LUTZ  V,  UNTHICTJM. 
(8  Peteis,  165-180.    1884.) 

Error  to  the  Circuit  Court  of  the  District  of  Columbia,  County  of  Washing- 
ton. 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. —  The  original  suit  was  an  action  of  covenant,  brought 
by  Linthicum  against  Lutz,  upon  certain  articles  of  agreement,  made  between 
Lutz  on  the  one  part,  and  Linthicum  on  the  other  part,  on  the  22d  of 
October,  1828.  The  declaration,  after  reciting  that  Lutz,  by  these  articles, 
leased  certain  premises  in  Georgetown  to  Linthicum  for  five  years,  from  the 
3d  day  of  May  then  next  ensuing,  and  a  covenant  on  the  part  of  Linthicum 
to  pay  therefor  an  annual  rent  of  $250,  the  rent  to  be  paid  half  yearly,  averred 
that,  by  the  articles  of  agreement,  Lutz  bound  himself  to  Linthicum,  that 
the  latter  should  have  peaceable  possession  of  the  premises,  and  retain  and  keep 
the  same  for  the  said  five  years;  that  Linthicum  entered  into  possession  of  th& 
premises,  and  held  the  same  until  the  3d  day  of  November,  1832,  when  Lutz 
evicted  and  dispossessed  him,  etc.  The  articles  afe  spread  upon  the  record,  by 
which  it  appears  that  they  were  made  "  by  and  between  John  Lutz,  of,  etc., 
and  agent  for  John  M'Pherson,  of  Fredericktown,  in  the  state  of  Maryland,  of  the 
one  part,  and  Otho  M.  Linthifcum,  of  Georgetown,  etc.,  of  the  other  part."  And 
it  is  witnessed,  ^'that  the  said  John  Lutz,  agent  as  aforesaid,  has  rented  and 
leased,  etc.,"  the  premises  to  Linthicum;  and,  on  the  other  hand,  Linthicum 
covenants  to  pay  the  rent,  etc.,  as  stated  in  the  declaration.  But  there  is  no 
covenant  in  the  lease  by  Lutz  for  quiet  enjoj^ment,  as  stated  in  the  declaration; 
but  the  latter  is  founded  upon  the  covenant  implied  by  law  in  cases  of  demises. 
The  articles  conclude  with  these  words:  "In  witness  whereof,  we,  the  said 
John  Lutz  and  O.  M.  Linthicum,  have  hereunto  interchangeably  set  our  hands, 
and  seals,  day  and  date  above.  John  Lutz,  agent  for  John  M'Pherson.  [l.  s.] 
O.  M.  Linthicum.    [l.  s.]  " 

The  defendant  Lutz,  without  praying  oyer  of  the  articles  (without  which 
they  could  not  constitute  a  part  of  the  declaration),  pleaded  general  performance 
of  the  covenants;  upon  which  an  issue  was  joined  to  the  country.  Afterwards, 
the  parties,  by  consent,  agreed  to  refer  the  cause;  and  accordingly,  by  a  rule  of 
court,  it  was  ordered  "  that  William  S.  Nicholls  and  Francis  Dodge  be  appointed 
referees  between  the  parties  aforesaid,  with  liberty  to  choose  a  third  person ; 
and  that  they,  or  any  two  of  them,  when  the  whole  matter  concerning  the 
premises,  between  the  parties  aforesaid  in  variance,  being  fairly  adjusted,  have 
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their  award  in  writing  under  their  hands,  and  return  the  same  to  the  court  here, 
and  jadgment  of  the  court  to  be  rendered  according  to  such  award,  and  be- 
final  between  the  said  parties."  The  referees  so  named,  on  the  28th  of 
January,  1833,  chose  John  Kurtz  the  third  referee;  and  afterwards,  on  the  same 
day,  made  their  award  in  the  following  words:  "  We,  the  subscribers,  appointed 
arbitrators  to  settle  a  dispute  between  Otho  M.  Linthicum  and  John  Lutz,  in 
which  the  executors  of  the  late  John  M'Pberson,  of  Frederick,  are  interested, 
do  award  the  sum  of  $1,129.93,  to  be  paid  to  the  said  Linthicum  in  full  for  all 
expenses  and  damages  sustained  by  him  in  consequence  of  not  leaving  him  in 
quiet  possession  of  the  house  at  the  corner  of  Bridge  and  High  streets,  in 
Georgetown  (the  demise4  premises),  for  the  full  term  of  the  lease  for  five  years. 
Any  arrear  of  rent  due  from  Linthicum  to  be  paid  by  him."  Signed  by  all  the 
referees.  Judgment  was  given  by  the  circuit  court  for  the  full  amount  of  the 
award  so  made,  and  costs ;  and  the  present  writ  of  error  is  brought  to  revise 
that  judgment. 

§  121,  Where  an  inatrwnevU  of  writing  is  signed  "e/]  X.,  agent  /or  J,  Jf.," 
J.  L.  hinds  himadf. 

The  question  whether  the  articles  of  agreement  personally  bound  Lutz  is 
not  presented  by  the  pleading  in  such  a  manner  as  that  there  might  not  be 
difficulty  in  deciding  it,  if  it  constituted  the  only  point  in  judgment.  But  if 
this  difficulty  were  surmounted,  and  the  articles  are  to  be  deemed  properly  be- 
fore us,  we  do  not  see  how  they  can  well  be  construed  not  to  import  a  personal 
liability  on  the  part  of  Lutz  for  the  want  of  any  obligations  contained  in  them. 
The  articles  purport  to  be  made  by  Lutz,  and  to  be  sealed  by  him,  and  not  to  be 
made  and  sealed  by  his'  principal.  The  description  of  himself  as  agent  does 
not,  under  such  circumstances,  exclude  his  personal  responsibility.  But  this 
very  liability  was  necessarily  submitted  to  the  referees,  and  came  within  the 
scope  of  their  award. 

§  122,    Certainty  as  to  payee. 

Several  objections  have  been  taken  to  the  award.  In  the  first  place,  it  is  said 
that  the  award  is  uncertain  and  not  mutual  and  final;  that  it  does  not  state  by 
whom  the  money  awarded  is  to  be  paid,  whether  by  Lutz  or  by  the  executors 
of  M'Pberson;  and  that  it  does  not  find  the  arrears  of  the  rent  due,  and  to 
whom  due;  and  that  it  does  not  appear  to  be  an  award  made  in  this  causa.  We 
are  of  opinion  that  these  objections  are  ill  founded.  The  award  is  sufficiently 
shown  to  be  an  award  in  this  cause ;  for  no  other  cause  directly  appaars  to  have 
been  pending  or  in  dispute  between  the  parties,  and  the  subject  matter  of  this 
very  suit  is  directly  within  the  terms  of  the  award.  The  award  being  made  in 
this  suit,  and  applicable  in  its  terms  to  it,  it  is  sufficiently  certain  that  the  money 
is  to  be  paid  by  Lutz,  for  there  is  no  other  person  on  the  record  to  whom  it 
can  be  judicially  awarded  to  be  paid.  The  award  is  also  mutual  and  final  as 
to  all  the  matters  referred.  It  is  not  a  general  arbitration,  at  the  common  law, 
of  all  matters  in  dispute  between  the  parties,  but  a  specific  reference  of  the 
Inatters  in  dispute  in  the  cause  pending  in  court,  under  a  rule  of  court.  Now, 
those  matters  were  the  damages  and  losses  claimed  by  Linthicum  for  the  breach 
of  the  covenant,  and  the  sum  awarded  is  expressly  declared  to  be  "  in  full  for 
all  expenses  and  damages  "  so  sustained.  As  to  the  arrears  of  the  rent  due  from 
Linthicum,  they  constituted  no  part  of  the  matters  submitted.  They  were  not 
in  controversy  in  the  suit.  And  the  statement  in  the  award,  as  to  any  arrears 
of  rent,  was  merely  an  exclusion  of  a  conclusion,  which  might  possibly  have 
been  drawn,  that  the  referees  had  deducted  such  arrears  in  making  their  award. 
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It  is,  therefore,  very  properly  stated  that  any  arrears  of  rent  due  by  Linthioam 
are,  notwithstanding  the  award,  to  be  paid  by  hinu 

§  123.  Appoin;tment  of  third  referee. 

Another  objection  is  that  the  sabmission,  the  appointment  of  the  third  referee, 
the  award  itself,  and  the  proceedings  thereon,  have  not  been  according  to  the 
•acts  of  assembly  of  Maryland  and  to  the  order  of  the  coart.  It  is  said  that 
the  appointment  of  the  third  referee  ought  not  to  have  been  made  until  after 
the  two  other  referees  had  met  and  heard  the  cause  and  disagreed  thereon ;  but 
we  are  of  a  different  opinion.  The  submission  under  the  rule  of  court  did  not 
contemplate  the  third  referee  to  be  a  mere  umpire  in  the  case  upon  a  difference 
of  epinion  of  the  other  two,  but  an  original  referee,  to  be  chosen  by  the  other 
two,  and,  when  chosen,  to  constitute  a  part  of  the  board  authorized  to  hear  and 
decide  the  cause.  How  otherwise  are  we  to  understand  the  language  of  the 
rule?  "They  (that  is  the  three),  or  any  two  of  them,  are  to  have  their  award 
in  writing,"  etc.,  which  words  plainly  contemplate  the  case  of  a  hearing  by  all 
of  them;  and  if  the  case  were  one  in  which  an  umpire  was  to  be  chosen,  there 
is  no  impropriety,  and  on  the  contrary  it  has  been  thought  that  there  is  great 
propriety,  in  selecting  the  umpire  before  the  other  arbitrators  have  disagreed. 
This  doctrine  has  been  repeatedly  held  in  England  (see  Watson  on  Awards, 
<j.  4,  §  2,  pp.  56-58 ;  Kyd  on  Awards,  82-88,  2d  edition ;  Doe  v.  Doe,  2  Term,  644; 
Harding  v.  Watts,  15  East,  556);  and  it  was  affirmed  in  the  court  of  appeals  of 
Maryland,  in'Rigden  v.  Martin,  6  Harris  &  Johns.,  403.  It  is  so  reasonable  in 
itself  that,  if  the  point  werq  new,  it  would  be  difficult  to  displace  it. 

§  124.  Notice  of  hearing  before  arbitrators. 

Then,  again,  it  is  said  that  no  notice  appears  to  have  been  given  to  Lutz  of 
the  appointment  of  the  third  referee,  or  of  the  making  or  returning  the  award, 
and  that  these  acts  appear  all  to  have  been  done  on  the  same  day.  There  is 
certainly  no  objection  to  these  acts  being  done  on  the  same  day,  if  the  parties 
had  due  notice  and  a  due  hearing  before  the  referees,  and  the  award  was  made 
upon  due  deliberation.  Without  question,  due  notice  should  be  given  to  the 
parties  of  the  time  and  place  for  hearing  the  cause;  and  if  the  award  was  made 
without  such  notice,  it  ought,  upon  the  plainest  principles  of  justice,  to  be  set 
aside.  But  it  is  by  no  means  necessary  that  it  should  appear  upon  the  face  of 
the  award  that  such  notice  was  given.  There  is  no  statute  of  Maryland  (whose 
laws  govern  in  this  part  of  the  district)  which  requires  such  facts  to  be  set  forth 
in  the  award.  The  act  of  1779,  c.  21,  §  8,  merely  authorizes  submissions  by  a 
rule  of  court  of  causes  pending  in  the  court;  and  the  act  of  1785,  c.  80,  §  11, 
provides  only  for  cases  where  either  of  the  parties  dies  pending  the  submission 
and  before  the  award.  If  no  notice  is  in  fact  given,  and  no  due  hearing  had, 
the  proper  mode  is  to  bring  such  facts  (not  appearing  on  the  face  of  the  award) 
before  the  court,  upon  affidavit  and  motion  to  set  aside  the  award. 

§  125,  A71  award  is  supposed  to  be  regular  until  impeached. 

But,  primc^  facie^  the  award  is  to  be  taken  to  have  been  regularly  made/ 
where  there  is  nothing  on  its  face  to  impeach  it.    This  very  objection  was  made 
and  overruled  in  Kigden  v.  Martin,  6  Harr.  &  Johns.,  403. 

§  126.  Where  a  statute  requires  a  copy  of  the  award  to  be  served  before  mov- 
ing for  judgment^  a  compliance  is  presum£d;  it  need  not  appear  of  record. 

Another  objection  is,  that  the  same  act  of  Maryland  of  1785,  o.  80,  §  11,  re- 
quires that,  in  all  cases  of  awards  made  under  a  rule  of  court,  the  party  in 
whose  favor  the  award  is  made  shall  cause  a  copy  thereof  to  be  delivered  to 
the  adverse  party  or  his  attorney  at  least  three  days  before  judgment  is  moved 
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for  upon  th6  award ;  and  the  clerk  of  the  court  is  not  to  enter  judgment  upon 
any  award  without  a  motion  to,  and  direction  from,  the  court;  and  the  court 
shall  always  have  satisfactory  proof  that  a  copy  of  the  award  hath  been  so  de- 
livered before  judgment  shall  be  so  directed  to  be  entered;  and  it  is  said  that 
there  has  not  been  a  compliance  with  this  requisite  by  a  delivery  of  the  copy» 
How  that  may  have  been  we  have  no  means  of  knowing,  for  nothing  appears 
upon  the  record  respecting  it,  and  there  is  no  ground  to  say  that  it  ought  to 
constitute  any  part  of  the  record,  or  that  it  is  properly  assignable  as  error.  It 
is.  matter  purely  collateral  and  in  pais.  If  no  such  copy  had  been  delivered, 
the  proper  remedy  would  have  been  to  take  the  objection  in  the  court  below 
upon  the  motion  for  judgment,  or  to  set  aside  the  judgment  for  irregularity  if 
there  had  been  no  waiver  or  no  opportunity  to  make  the  objections  before  judg- 
ment But  in  the  present  case  sufficient  does  appear  upon  the  record  to 
show  that  the  party  had  full  opportunity  to  avail  himself  of  all  his  legal  rights 
in  the  court  below.  The  cause  was  referred  at  November  term,  1832;  pending 
the  term,  to  wit,  on  the  18th  of  January,  1833, .the  award  was  filed  in  court; 
the  cause  was  then  continued  until  next  term,  namely,  the  fourth  Monday  in 
3Carch,  1833,  at  which  time  the  parties  appeared  by  their  attorneys,  and  upon 
motion,  and  after  argument  of  counsel,  judgment  was  entered.  We  are  bound 
to  presume,  in  the  absence  of  all  evidence  to  the  contrary,  that  all  things  were 
rightfully  and  regularly  done  by  the  court,  and  that  the  parties  were  fully  heard 
upon  all  the  matters  properly  in  judgment. 

Upon  the  whole,  our  opinion  is  that  the  judgment  of  the  circuit  court  ought 
to  be  affirmed. 

KAKTHAUS  V.  FERRER. 
(1  Peters,  222-231.    182a) 

Ebbob  to  IT.  S.  Circuit  Court,  District  of  Maryland. 

Opinion  by  Mb.  Jitsticb  Tbimble. 

Statement  op  Facts. —  This  was  an  action  of  debt  brought  by  Francisco 
YUas  and  Josef  Antonio  YUas  against  Charles  W.  Karthaus  on  an  arbitration 
bond  in  the  circuit  court  of  the  district  of  Maryland.  The  defendant,  after 
oyer  of  the  condition  of  the  bond,  pleaded  no  award  made,  etc.  The  plaintiff 
replied,  setting  forth  the  award  in  hcBo  verba,  and  assigning  a  breach ;  the  de- 
fendants demurred  generally,  and  the  plaintiff  joined  in  demurrer.  The  circuit 
court  having  given  judgment  upon  the  demurrer  in  favor  of  the  plaintiffs,  the 
defendant  has  brought  the  case  up,  by  writ  of  error,  for  the  consideration  of 
this  court. 

The  first  and  principal  ground  relied  on  by  the  plaintiff  in  error,  for  the  re- 
versal of  the  judgment,  is  that  the  award  is  not  agreeable  to  the  submission,  in 
this :  that  two  several  distinct  controversies,  the  first  between  the  plaintiffs 
and  the  late  house  of  Charles  W.  Earthaus  &  Co.,  and  the  second  between 
*  the  plaintiffs  and  Charles  W.  Karthaus,  individually,  were  submitted  to  the 
referees,  and  that  they  left  the  latter  undetermined.  The  coifdition  of  the 
bond,  after  reciting  that  certain  disputes,  differences  and  controversies  have 
arisen  and  are  still  depending  between  the  above-bound  Charles  W.  Karthaus, 
acting  for  his  late  house  of  Charles  W.  Karthaus  &  Co.,  and  for  himself  and 
the  above-named  Francisco  Yllas  y  Ferrer,  and  Josef  Antonio  YUas,  etc.,  "  re- 
fers the  same  to  the  referees  named,  and  their  umpire,  and  binds  the  said 
Charles  W.  Karthaus,  etc.,  to  abide  by  and  perform  their  award;"  so  as  such 
award,  etc.,  '^  of  the  arbitrators,  of  and  in  the  premises,  be  by  them  made  and 
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given  up  in  writtng,  mtder  their  hands  and  seals,  ready  to  be  deUvered  to  each 
of  the  said  parties  in  controversy,  in  fifty  days."  The  arbitrators  and  their 
umpire,  within  the  time  limited  by  the  submission,  made  and  delivered  their 
award  in  writing,  under  their  hands  and  seals,  in  the  following  words,  to  wit; 
"  We,  the  undersigned,  Henry  Child  and  Lewis  Brantz,  as  arbitrators,  and 
Michael  M'Blair,  as  umpire,  acting  in  virtue  of  the  annexed  bond  or  instru- 
ment of  writing,  do  hereby  award  and  adjudge  that  the  late  firm  of  C.  W. 
Karthaus  &  Co.  pay  to  Francisco  Tllas  y  Ferrer  and  Josef  Antonio  TUas,  or 
their  representatives,  the  sum  of  $1,475,  for  the  balance  of  the  general  account 
current  between  the  parties,  and  also  the  sum  of  $1,398  for  a  balance  arising 
out  of  moneys  received  for  the  brig  Arogante  Barcelonese  and  cargo;  in  which 
award,  a  parcel  of  cutlasses  or  their  proceeds  are  considered  as  becoming  the 
property  of  the  said  YUas  y  Ferrer." 

§  1 27.  Hide  that  an  award  on  a  conditional  sitbmission  must  jmd  all  the  maU 
tera  in  controversy. 

It  is  plainly  seen,  from  the  face  of  the  award,  that  the  arbitrators  have  not 
contradistinguished  between  Charles  W.  Karthaus,  as  a  member  of  the  late 
house  of  Charles  W.  Karthaus  &  Co.,  and  Charles  W.  Karthaus,  as  an  individ- 
ual, unconnected  with  his  late  house.  The  argument  is,  that  this  omission  of 
the  referees  vitiates  the  award.  It  is  said  that  this,  being  a  conditional  sub- 
mission ita  quody  the  arbitrators  were  bound  to  pursue  the  submission  strictly, 
and  to  award  of  and  concerning  every  matter  referred  to  them.  In  support  of 
this  argument,  the  counsel  referred  to  Bandall  v.  Randall,  7  East,  81,  and  sev- 
eral other  cases  less  apposite.  That  there  is  a  class  of  cases  in  the  books,  in 
which  arbitrators  have  been  held  to  a  more  than  ordinary  strictness  in  pursuing 
the  terms  of  the  submission,  and  in  awarding  upon  the  several  distinct  matters 
submitted,  upon  the  ground  of  the  submission  being  conditional,  ita  quod^  is 
conceded.  The  case  of  Randall  v.  Randall  is  a  leading  case  of  that  class. 
Lord  Ellenborough,  C.  J.,  in  delivering  the  opinion  of  the  court,  says :  "  The 
arbitrators  had  three  things  submitted  to  them;  one  was  to  determine  all 
actions,  etc.,  between  the  parties ;  another  was  to  settle  what  was  to  be  paid 
by  the  defendant  for  hops,  poles  and  potatoes,  in  certain  lands ;  the  third  was 
to  ascertain  what  rent  was  paid  by  the  plaintiff  to  the  defendant  for  certain 
other  lands.  The  authority  given  to  the  arbitrators  was  conditional,  iia  quody 
they  should  arbitrate  upon  these  matters  by  a  certain  day.  The  arbitrators 
have  stopped  short,  and  have  omitted  to  settle  one  of  the  subjects  of  difference 
stipulated  for."  This  case  was  adjudged  according  to  the  rule  laid  down  in  the 
books,  that  if  the  submission  be  conditional,  so  as  the  arbitrator  decide  of  and 
concerning  the  premises,  he  must  adjudicate  upon  each  distinct  matter  in  dis- 
pute which  he  has  noticed.  Kyd,  177.  But  the  rule  is  to  be  understood  with 
this  qualification:  that  in  order  to  impeach  an  award,  made  in  pursuance  of  a 
conditional  submission,  on  the  ground  only  of  part  of  the  matters  in  contro- 
versy havinff  been  decided,  the  party  must  distinctly  show  that  there  were 
other  points  in  difference,  of  which  express  notice  was  given  to  the  arbitrator, 
and  that  he  neglected  to  determine  them.  Caldwell,  105 ;  Kyd,  177;  Cro.  Car., 
216;  Baspole's  Case,  8  Co.,  98;  Ingraham  v.  Milnes,  8  East,  446.  That  Lord 
Ellenborough  understood  and  intended  to  apply  the  rule  as  thus  qualified,  in 
Randall  v.  Randall,  is  manifest.  For  Mr.  Espinasse,  in  commenting  upon 
Baspole's  case,  having  observed  that  it  is  said  in  that  case  that  though  there  be 
many  matters  in  controversy,  yet  if  only  one  be  signified  to  the  arbitrator  he 

may  make  an  award  for  that,  for  he  is  to  determine  according  to  the  aUegata 
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et probata;  and  it  is  in  every  day's  practice  that  an  award  may  be  good  in  part 
and  bad  in  part.  Lord  Ellen  borough,  in  answer  to  that  argument,  replies: 
'^That  is,  where  it  does  not  appear  there  is  any  notice  to  the  arbitrator,  on  the 
face  of  the  submission,  that  there  is  any  other  matter  referred  to  him  than 
those  which  are  mentioned  to  him  at  the  time  of  the  reference.  But  here  it 
does  expressly  appear  that  there  was  another  matter  referred  on  which  there  is 
no  arbitrament." 

In  this  case  it  is  not  pretended  that  any  notice  was  given  to  the  arbitrators 
of  any  other  matter,  unless  that  notice  was  given  on  the  face  of  the  submis- 
sion. The  question  then  is,  does  it  distinctly  appear  from  the  face  of  the  sub- 
mission that  any  other  point  of  difference  between  parties  was  submitted,  and 
of  which  the  submission  itself  gave  the  arbitrators  notice,  but  which  they  have 
neglected  to  determine. .  If,  as  the  argument  supposes,  there  was  any  point  in 
difference  which  concerned  Charles  W.  Karthaus,  individually,  as  contradis- 
tinguished from  the  points  in  difference  which  concerned  him  as  Charles  W. 
Earthaus,  of  the  late  firm  of  Charles  W.  Karthaus  <&  Co.,  what  was  that  point 
of  difference?  No  satisfactory  answer  has  been  given,  and  it  is  believed  none 
can  be  given,  to  this  inquiry.  How,  then,  can  it  be  maintained  that  a  distinct 
point  in  difference  between  the  parties  was  referred,  and  by  the  reference  itself 
notifled  to  the  referees,  which  they  have  neglected  to  determine  ?  The  case  of 
Ingraham  v.  Milnes  is  a  strong  authority  to  show  that,  although  the  submission 
be  conditional,  Ua  qfwd^  there  must  be  a  distinct  specification,  as  in  Randall  t^. 
Bandall,  to  sustain  the  objection  that  part  has  been  omitted  by  the  arbitrators. 
Here  the  submission  is  in  very  general  and,  we  think,  in  very  vague  and  am- 
biguous terms.  It  speaks  of  disputes,  differences  and  controversies  between 
Charles  W.  Karthaus,  acting  for  the  late  house  of  Charles  W.  Karthaus  &  Co., 
and  for  himself  and  the  plaintiffs.  But  how  or  in  what  he  acted,  for  the  one 
or  the  other,  is  not  specified.  The  terms,  "  late  house,"  imply  the  former  ex- 
istence,  but  present  non-existence,  of  the  late  house  of  Charles  W.  Karthaus 
&  Co.  He  may  be  the  only  surviving  partner,  the  firm  having  ceased  by  the 
death  of  the  other  members.  But  if  the  firm  was  continuing,  Charles  W, 
Karthaus,  while  he  must  be  admitted  to  be  perfectlj"^  competent  to  submit  to 
reference  his  own  interests  in  the  firm,  could  not  by  his  submission  bind  his 
partners.  He  might  bind  himself  to  perform  whatever  the  award  directed  the 
firm  of  which  he  was  a  member  to  do,  so  that,  either  way,  it  was  a  submission 
of  bis  own  interest  only.  In  order  to  overturn  the  award,  it  is  not  enough  that 
he  may  have  had  different  and  distinct  interests  in  his  individual  and  in  his 
partnership  character. 

§  128.  Presumptions  as  to  awards. 

It  is  a  settled  rule  in  the  construction  of  awards  that  no  intendment  shall  be 
indulged  to  overturn  an  award,  but  every  reasonable  intendment  shall  be 
allowed  to  uphold  it.  Thus  if  a  submission  be  of  all  actions,  real  and  per- 
sonal, and  the  award  be  only  of  actions  personal,  the  award  is  good,  for  it 
shall  be  presumed  no  actions  real  were  depending  between  the  parties.  Kyd, 
72,  and  Baspole's  Case,  before  cited.  So  in  this  case,  although  the  submission 
speaks,  in  general  terms,  of  disputes,  differences  and  controversies  with  Charles 
W.  Karthaus,  acting  for  his  late  house  of  C.  W.  Karthaus  &  Co.  and  for  him- 
self, it  shall  not  be  intended  there  were  any  controversies  with  C.  W,  Karthaus, 
individually,  other  than  those  decided  by  the  arbitrators.  If  any  such  did 
exist,  inasmuch  as  they  are  not  specifically  and  distinctly  set  forth  in  the  sub- 
mission, so  as  to  give  notice  to  the  arbitrators,  it  was  the  duty  of  the  party 
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to  show,  by  averment  and  proof   aliunde^  they  were  brought  before  the 
referees. 

There  is  no  analogy  between  this  case  and  Lyle  v,  Rogers,  5  Wheat.,  394,  cited 
at  the  argument.  In  that  case  it  was  decided  that  where  claims  against  a 
party,  both  in  her  own  right  and  in  her  character  of  administratrix,  were  sub- 
mitted to  arbitrators,  it  was  a  valid  objection  to  the  award,  that  it  awarded  a 
gross  sum  to  be  paid  by  her  without  distinguishing  between  what  was  to  be 
paid  by  her  in  her  own  right,  and  what  in  her  representative  character.  The 
chief  justice,  in  delivering  the  opinion  of  the  court,  explains  the  reason  aild 
ground  of  tho  decision  by  observing:  "If  this  award  was  made  against  Mrs. 
Dennison,  as  administratrix,  she  would  not  only  be  deprived,  by  its  form,  of 
the  right  to  plead  a  full  administration  (a  defense  which  might  have  been  made 
before  the  arbitrators,  and  on  which  their  award  does  not  show,  certainly,  that 
they  have  decided),  but  also  of  the  right  to  use  it  in  the  settlement  of  her  ac- 
counts, as  conclusive  evidence  that  the  money  was  paid  in  her  representative 
character.  If  this  objection  to  the  award  is  to  be  overruled,  it  must  be  on  the 
supposition  that  it  is  made  against  her  personally;  yet  the  statement  of  facts 
shows  the  claim  against  her  to  be  in  her  representative  character."  This  rea- 
soning cannot  apply  to  the  case  before  the  court.  It  is  of  no  sort  of  conse- 
quence to  0.  W.  Karthaus  whether  he  is  directed  to  pay  as  Charles  W. 
Karthaus,  individually,  or  as  Charles  W.  Karthaus  of  his  late  house  of  C.  W. 
Karthaus  &  Co.  In  each  case  he  is  bound  personally  to  pay,  having  bound 
himself  so  to  do  by  the  submission;  and  the  award,  if  in  any  case  it  would  be 
evidence  for  him  against  the  firm,  would  not  be  conclusive,  as  he  had  no  power 
to  bind  his  partners,  if  any  existed,  by  his  submission.  It  is  objected  that  the 
award  is  not  certain,  final  and  mutual.  It  was  said  in  argument  that,  as  the 
first  sura  awarded  is  expressed  to  be  for  a  "  balance  of  the  general  account  cur- 
rent between  the  parties,  the  general  account  current  must  be  understood  to  in- 
clude all  accounts  between  them;  and  hence  that  the  second  sum  awarded,  for 
a  balance  arising  out  of  moneys  received  for  the  brig  Arogante  Barcelonese,  is 
included  in  the  first,  and  the  party  thus  twice  charged,  or,  at  least,  that  it  does 
not  certainly  appear  otherwise."  We  think  there  is  no  foundation  for  this  ar- 
gument. To  induloje  such  a  supposition  would  impute  either  manifest  injustice 
or  gross  negligence  to  the  referees.  Great  stress  was  laid,  in  the  argument,  on 
the  uncertainty  of  the  closing  clause  of  the  award,  in  these  words,  "  in  which 
award  a  parcel  of  cutlasses  are  considered  as  becoming  the  property  of  said 
Tllas  y  Ferrer."  There  is  considerable  doubt  and  uncertainty  as  to  the  mean- 
ing of  the  arbitrators  in  the  use  of  these  terms.  And  had  this  uncertainty  ap- 
peared in  any  part  of  the  award  intended  for  the  benefit  of  the  defendant,  it 
would  perhaps  be  fatal  to  the  whole  award.  Had  that  been  the  case,  it 
would  be  hard  and  unjust  to  compel  him  to  perform  that  part  of  the  award 
which  is  onerous  to  him,  when  he  could  not  have,  on  account  of  its  uncertainty, 
that  which  w^uld  be  beneficial  to  him.  But  however  doiibtful  the  precise  in- 
tent and  meaning  of  this  part  of  the  award  may  be,  it  is  certain  it  was  in- 
tended as  a  benefit,  in  some  way,  to  YUas  y  Ferrer,  over  and  above  the  two 
sums  of  money  directed  to  be  paid  to  the  plaintiffs.  *  The  defendant  can  have 
no  reason  to  complain  that  the  plaintiffs  or  either  of  them  may  not,  on  account 
of  this  uncertainty,  be  able  to  obtain  all  the  benefits  intended  by  the  award; 
nor  can  it  furnish  any  reason  for  withholding  from  them  that  to  which  they 
are  certainly  entitled. 
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§  129.  Mutuality  of  awards. 

It  is  deemed  a  sufficient  answer  to  the  objection  of  want  of  inutuality  in  the 
award,  to  remark  that  great  stress  was  laid,  in  the  early  cases,  upon  the  mutual- 
ity of  an  award ;  but  at  present  it  is  by  no  means  considered  necessary  that 
each  party  should  be  directed  to  do  or  not  to  do  any  particular  thing.  Cald., 
113.  Two  had  submitted  to  an  award ;  nothing  was  awarded  as  to  one  party, 
but  that  all  actions  should  cease.  The  court  held  it  a  good  award.  Harris  v. 
Knipe,  1  Levz,  58.  In  Palmer's  Case,  12  Mod.,  234,  one  party  was  directed  to 
pay  money  to  the  other,  without  any  directions  being  given  to  the  latter  in  any 
wny ;  and  again,  it  was  awarded  that  A.  should  pay  B.  forty  shillings  for  a  tres- 
pass. Freeman,  204.  The  respective  awards  were  considered  unimpeachabla 
These  cases  fully  establish  the  principle  above  laid  down.  An  award  is  ro> 
garded  as  final  when  it  is  an  absolute  conclusive  adjudication  of  the  matters  in 
dispute;  and  there  is  no  reason  to  doubt  the  conclusiveness  of  the  adjudication 
in  this  case  as  to  the  two  sums  of  money  directed  to  be  paid,  and  that  the 
award  will  operate  as  a  bar  to  any  future  litigation  upon  the  accounts  for 
which  they  are  given.  Again,  it  is  objected  that  the  award  directs  an  act  to 
be  done  by  strangers.  This  objection  grows  out  of  the  direction  in  the  award, 
that  "  the  late  firm  of  C.  W.  Karthaus  &  Co.  pay,  etc."  Whatever  might  be 
the  force  of  this  objection,  if  it  were  true  in  point  of  fact,  we  cannot  so  regard 
it.  So  far  as  appears  upon  the  record,  the  late  firm  or  house  of  C.  W.  Kar- 
thaus &  Co.,  and  C.  W.  E^arthaus,  are  one  and  the  same  person ;  or,  more  prop- 
erly speaking,  it  does  not  appear  that  there  is  any  other  person  in  essej  belong- 
ing to  that  firm,  than  C.  W.  Karthaus  himself.  If  there  be  any  other  person 
in  esse^  of  the  late  house  of  C.  W.  Karthaus  &  Co.,  it  cannot  be  truly  affirmed 
that  he  and  the  house  of  which  he  was  a  partner  are  strangers  to  each  other. 
But  we  cannot,  consistently  with  the  rules  of  law,  presume  or  intend  there 
is  any  other;  indeed,  in  support  of  the  award,  it  may  be  reasonably  intended 
there  is  not,  as  the  party  objecting  was  cognizant  of  the  fact,  and  might  have 
shown  it,  if  true,  but  has  not. 

§  1 30.  Pleading;  allegation  of  a  hreach  of  an  arbitration  hond. 

The  direction  that  the  late  firm  of  C.  W.  Karthaus  &  Co.  shall  pay  unques- 
tionably includes  C.  W.  Karthaus,  and  no  other  person  appearing  to  exist,  it  is 
equivalent  to  a  direction  that  he  shall  pay.  This  reason  is  applicable  to  the 
last  ground  assumed  by  the  counsel  for  the  plaintiff  in  error  for  a  reversal  of 
judgment,  namely,  that  the  replication  is  insufficient,  because,  in  assigning  a 
breach,  it  only  alleges  C.  W.  Karthaus  had  not  paid.  As  no  other  was  or  could 
be  bound  by  the  submission  and  award  to  pay,  and  he  was  bound,  it  was  a  suffi- 
cient assignment  of  a  breach  of  the  condition  of  his  bond  to  allege  that  he  had 
not  paid  the  money  awarded  in  favor  of  the  plaintiffs. 

Upon  the  whole,  it  is  the  opinion  of  this  court  that  there  is  no  error  in  the 
judgment  of  the  circuit  court,  and  the  same  is  affirmed  with  costs  and  damages. 

Mccormick  v.  gray. 

(13  Howard,  26-39.    1851.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Illinois. 

Opinion  by  Me.  Justice  Curtis. 

Statement  of  Facts. —  This  is  a  bill  for  an  account  of  certain  partnership 
transactions  between  McCormick  and  Gray,  and  to  set  aside  an  award  by  which 
that  account  has  been  stated.    The  bill  was  demurred  to,  and  by  a  decree  of 

1318 


THE  AWABD.  §  180. 

the  icircuit  court  of  the  United  States  for  the  district  of  Illinois  it  was  dis- 
missed and  the  complainant  appealed.  The  demurrer  raises  the  question  whether 
the  award  is  valid.  The  objection  to  the  award  is  that  it  is  not  pursuant  to  the 
submission.  To  decide  this  question,  it  is  necessary  to  examine  the  terms  of 
the  submission  and  the  award.  The  submission  is  contained  in  arbitration 
bonds,  mutually  executed  by  the  parties,  bearing  date  on  the  20th  day  of 
December,  1848,  submitting,  generally,  all  their  partnership  and  other  differ- 
ences, with  this  limitation :  '^  Provided,  that  the  award  so  to  be  made  by  said 
arbitrator  shall  not  in  any  way  alter  or  affect  the  demands  of  property  and 
assets  in  the  hands  of  William  B.  Ogden,  as  the  trustee  of  said  parties,  or  the 
agreements  between  said  parties  relative  to  the  collection  and  disposition  of 
said  demands,  assets  and  property ;  but  the  same  shall  remain  under  the  pro- 
visions of  said  contract/'  This  clause  in  the  submission  refers  to  an  assign- 
ment of  the  principal  part  of  the  choses  in  action  of  the  partnership,  in  trust 
to  collect  them,  made  by  the  partners  before  the  execution  of  the  submission 
bonds,  which  assignment  recites  the  fact  of  the  submission,  and  contains  agree- 
ments as  to  marshaling  this  part  of  the  partnership  assets.  Amongst  other 
trusts  declared  in  this  assignment  are  the  following: 

^'1.  Said  Ogden  shall  proceed  to  collect  said  assets  as  speedily  as  may  be; 
and,  after  first  paying  all  expenses,  costs  and  commissions  attending  the  col- 
lection and  disbursement  of  the  same,  he  shall  pay  over  to  said  McCormick 
the  sum  of  $14,610,  on  account  of  patent  fees  due  him  for  the  manufacture  of 
said  Virginia  reapers  as  aforesaid. 

'^  2.  To  pay  all  legal  liabilities  and  debts  of  said  McCormick  and  Gray  as 
they  shall  become  due. 

'^  3.  The  balance  of  said  assets,  as  fast  as  collected,  shall  be  paid  in  pro  rata 
;  isums  as  follows:  to  said  McCormick,  one-half  of  all  moneys  collected;  to 
'  Ogden  and  Jones,  one-fourth  part  of  said  moneys,  being  the  amount  heretofore 
fiold  and  assigned  by  said  Gray  to  them;  and  the  remaining  one-fourth  part  to 
said  Charles  M.  Gray.  Provided,  however,  and  it  is  hereby  expressly  under- 
stood and  agreed  between  the  said  McCormick  and*  Gray,  that  the  respective 
sums  herein  provided  by  this  clause  to  be  paid  to  said  McCormick  and  Gray, 
respectively,  shall  be  retained  by  the  said  Ogden  to  await  the  award  of  Judge 
Dickey  in  the  submission  above  referred  to,  and  shall  in  no  case  be  paid  over 
by  him  to  either  of  said  parties  until  said  award  shall  be  made;  and  when  said 
award  shall  be  made,  in  case  it  shall  be  made  against  either  party,  the  amount  of 
such  award  shall  be  taken  out  of  the  moneys  going  to  the  party  against  whom 
said  award  shall  be  made,  and  paid  over  to  the  amount  thereof  to  the  party  in 
whose  favor  said  award  shall  be  made;  and  when  said  award  shall  jiave  been 
paid,  the  balance  of  said  moneys  going  to  said  McCormick  and  Gray,  if  any 
there  shall  be,  shall  be  paid  over  to  them,  respectively,  in  the  proportion  herein- 
before provided  for.  Provided,  further,  that  if  said  Gray  shall  not  pay  to  said 
McCormick,  within  thirty  days  from  the  date  hereof,  the  sum  of  $2,500,  on 
account  of  the  indebtedness  of  Gray  and  Warner  to  said  McCormick,  then  the 
said  Ogden  shall  retain  and  pay  over  to  said  McCormick,  out  of  the  rest  of  the 
moneys  to  be  paid  to  said  Gray  as  aforesaid,  after  first  paying  any  award 
which  said  judge  may  make  in  the  submission  above  mentioned  against  said 
Gray,  the  aforesaid  sum  of  $2,500,  on  account  of  the  said  indebtedness  of  said 
Gray  and  Warner  aforesaid,  together  with  ten  per  cent,  damage  thereon  as 
a  penalty  for  any  delinquency  on  the  part  of  said  Gray  to  pay  said  sum  of 
$2,500  within  the  time  above  limited,  everything  hereinbefore  contained  to 

1819 


8  Idl.  ARBITRATION  AND  AWARD. 

the  contrary  notwithstanding;  and  the  said  Oray  agrees  to  famish  the  said' 
McCormick,  within  the  thirty  days  aforesaid,  a  full,  tme  and  correct  account 
or  statement  of  the  indebtedness  of  said  Oray  and  Warner  to  said  McCormick  ; 
and  any  excess  over  and  above  the  said  sum  of  $2,500,  which  said  account  or 
statement  shall  show  to  be  due  to  said  McCormick,  shall  also  be  paid  to  him 
by  said  Gray  within  the  thirty  days  above  limited,  or,  in  default  thereof,  the 
said  Ogden  shall  pay  the  same  out  of  the  same  funds,  in  the  same  manner  and 
with  the  like  penalty  that  the  said  sum  of  $2,500  is  hereinbefore  provided  to^ 
be  paid." 

§  131.  Stipulations  "between  partners  held  incorporated  into  a  submission^  and 
on  award  thai  disregarded  them  hdd  beyond  ike  submission. 

These  stipulations,  by  which  this  part  of  the  partnership  assets  is  disposed  of^ 
are,  in  legal  effect,  incorporated  into  the  submission,  and  limit  the  authority 
of  the  arbitrator.  He  could  do  nothing  to  alter  or  affect  them.  But,  instead 
of  observing  this  limitation,  his  award  treats  the  entire  property  of  the  part- 
nership, and  the  respective  rights  of  the  partners,  as  if  no  such  agreements 
had  been  made.  He  postpones  the  payment  of  the  $14,610  to  McCormick  for 
his  patent  fees  to  the  payment  of  the  debts  of  the  firm,  though  the  agreement 
of  the  parties-  was  that  it  should  be  first  paid  out  of  the  choses  in  action  as* 
signed.  It  is  argued  that  this  was  justified  by  the  prior  right  of  creditors. 
But,  as  between  the  partners,  they  had  a  perfect  right  to  control  the  possession 
of  the  partnership  funds,  and  determine  that  the  whole,  or  any  part,  should  go> 
into  the  possession  of  either  partner.  Both  are  ultimately  liable  for  the  debts; 
and  whether  one  or  other  member  of  the  firm  shall  have  possession  of  fie 
funds,  either  under  a  claim  as  a  creditor  of  the  firm,  or  otherwise,  while  they 
act  in  good  faith,  is  a  matter  wholly  subject  to  their  control.  Indeed,  it  ia 
only  through  them,  and  by  means  of  their  equity  to  have  the  partnership 
property  applied  to  the  payment  of  the  partnership  debts,  that  creditors  have- 
any  lien  on,  or  specific  rights  to,  the  property  of  the  firm,  as  distinguished 
from  the  property  of  its  members.  JEx}  parte  Euffin,  6  Ves.,  119;  -Ec  parts 
Fell,  10  Ves.,  347 ;  Ex  parte  Williams,  11  Ves.,  5.  This  partnership  was  solvent, 
and  the  object  of  the  submission  was  to  adjust  the  relative  rights  of  the 
partners.  The  payment  of  the  debts,  and  a  provision  for  them  out  of  the- 
partnership  funds,  was  probably  necessary,  in  order  to  make  a  final  settlement, 
without  recourse  over,  .in  consequence  of  payments  compulsorily  made  by  one 
partner,  which  might  disturb  the  balance  between  himself  and  his  copartner. 
But  it  certainly  was  not  within  the  authority  of  the  referee  to  make  this  pro- 
vision out  of  a  fund  which  the  partners  had  otherwise  disposed  of  by  an 
express  agreement,  which  they  made  part  of  the  submission,  and  which  consti- 
tuted a  limitation  on  his  authority. 

It  is  said  that,  by  the  terms  of  the  agreement  between  the  parties  contained 
in  the  assignment,  these  debts  were  to  be  paid  as  they  should  become  due,  and 
that,  to  support  the  award,  the  court  will  intend  they  were  all  payable  at  the 
time  it  was  made.  But  if  this  were  intended  the  agreement  would  neverthe- 
less remain,  by  force  of  which  McCormick's  patent  fees  were  to  be  first  paid 
out  of  the  proceeds  of  that  particular  part  of  the  property  assigned.  The^ 
partners  agreed  in  the  assignment,  that,  after  paying  McCormick  the  sum  of 
$14,610,  and  discharging  the  legal  liabilities  of  the  firm,  the  balance  of  the  as«^ 
sets  assigned,  as  fast  as  collected,  should  be  paid  one-half  to  McCormick,  one- 
fourth  to  Gray,  and  the  remaining  fourth  to  certain  assignees  of  Gray,  but 
that  each  partner  should  have  a  lien  on  the  share  of  the  other  for  any  balance 

1820 


THE  AWARD.  §§  132,  188. 

found  due  to  bim  by  the  arbitrator;  and  that  McCormick  should  have  a  lien 
on  Gray's  share,  in  the  hands  of  the  assignee,  for  a  specifio  claim  of  $2,500,  to- 
gether with  any  further  amount  which  might  prove  to  be  due  to  him  according 
to  an  account  therein  agreed  to  be  rendered. 

Upon  the  face  of  the  award  we  are  unable,  by  any  fair  intendment,  to  rec- 
oncile it  with  these  stipulations.  The  radical  error  of  the  arbitrator  seems  to 
have  been  that  he  disregarded  these  arrangements  of  the  parties,  by  which 
they  had  finally  bound  so  much  of  their  assets  as  were  in  the  hands  of  the  as- 
signee. It  was  his  dut}'  to  assume  that  their  contract,  in  respect  to  this  part 
of  the  partnership  property,  was  to  be  specifically  executed,  and  then  proceed 
to  consider  the  equities  of  the  parties  in  consequence  of  such  an  appropriation 
of  those  funds,  as  well  as  in  consequence  of  the  ot^her  facts.  But  each  part- 
ner had  a  right  to  the  specific  performance  of  the  trusts  declared  in  the  assign- 
ment, and  the  submission  gave  no  power  to  the  arbitrator  to  make  an  award 
inconsistent  with  their  execution.  But  this  award  is  so.  In  one  aspect  of  this 
bill,  it  is  a  bill  for  the  execution  of  those  trusts,  and  no  reason  appears  why 
they  should  not  be  executed,  except  the  award.  If  the  .award  is  valid,  the 
court  below  rightly  decided  that  the  bill  must  be  dismissed,  for  it  not  only  bars 
the  general  account  of  the  partnership  transactions,  but  destroys  the  particular 
trusts  created  by  the  assignment  in  favor  of  each  partner,  in  respect  to  the 
proceeds  of  the  chosea  in  action  assigned.  Yet  it  was  expressly  agreed  that 
the  arbitrator  should  do  nothing  which  could  have  that  effect;  and  so  far  as  the 
award  is  relied  on  as  a  defense  to  the  bill  against  Gray  and  Ogden,  the  trustee, 
to  have  these  trusts  performed,  it  is  in  direct  conflict  with  the  express  words  of 
the  submission. 

§  132.  An  award  upon  an  erroneovs  basis  is  whoUy  invalid. 

It  is  suggested  that  the  award  may  be  held  valid  in  part,  and  so  far  as  it  does 
pursue  the  submission.  There  are  cases  in  which,  after  rejecting  part  of  an 
award,  the  residue  is  sufficiently  final,  certain,  and  in  conformity  with  the  sub- 
mission, to  stand;  but  it  is  indispensable  that  the  part  thus  allowed  to  stand 
should  appear  to  be  in  no  way  affected  by  the  departure  from  the  submission. 
In  the  present  case  this  does  not  appccar.  On  the  contrary,  the  basis  of  this 
whole  award  is  erroneous,  resting  on  the  assumption  that  the  disposal  of  the 
entire  assets  of  the  partnership  was  the  subject  of  the  award,  and  it  is  certain 
the  arbitrator  could  properly  have  made  no  part  of  this  award,  as  it  stands, 
if  he  assumed  that  the  trusts  declared  in  the  assignment  were  to  be  executed. 

§  1 33.  An  action  for  an  account  involving  more  than  two  thovsand  dollars  is 
appealabU, 

It  is  objected  that  the  amount  in  controversy  is  not  sufficient  to  justify  an 
appeal  to  this  court;  but  this  is  a  suit  for  an  account  involving  very  large  sums 
of  money,  the  complainant  claiming  sums  greatly  exceeding  $2,000,  by  force 
of  the  assignment  and  otherwise,  and  the  defendant  Gray  insisting  on  the 
award  as  a  bar  to  the  whole  claim.  It  is  no  answer  to  say  that,  if  this  suit 
should  be  defeated,  the  complainant  may  have  some  other  title,  which  will  not 
be  worth  $2,000  less  than  the  value  of  what  he  now  claims.  The  question  is 
whether  the  matter  in  dispute  in  this  suit  is  of  the  value  of  $2,000.  Besides, 
this  matter  is  a  claim  for  an  account  far  exceeding  that  amount,  and  it  does 
not  appear  that  the  defendant  concedes  to  the  complainant  his  whole  claim, 
except  some  sum  less  than  $2,000.  There  remains,  therefore,  a  dispute  concern- 
ing this  large  claim,  not  narrowed  by  any  concession  of  the  defendant,  so  as  to 
be  reduced  below  the  sum  which  is  required  by  law  for  an  appeal.    It  is  urged, 

1821 


§  133.  ABBITRATION  AND  AWABD. 

also,  that  the  appeal  is  not  well  taken,  because  the  complainant  obtained  leave 
to  amend  after  the  decree  dismissing  the  bill  was  entered.  Bat  it  appears 
from  the  record  that  this  decree  to  dismiss  the  bill  was  regularly  stricken  out 
before  the  leave  to  amend  was  granted,  and  afterwards,  when  the  complainant 
elected  not  to  amend,  the  bill  was  ordered  to  be  dismissed  by  reason  of  the  de- 
murrer. From  this  last  mentioned  decree  the  appeal  was  taken,  and  it  was 
regularly  and  properly  allowed. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the  case  remanded  with 
directions  to  that  court  to  overrule  the  demurrer,  and  order  the  defendants  to 
answer  the  bill 


CAENOCHAN  v.  CHMSTIB. 
(11  Wheaton,  446-467.    1826.) 

Opinion  by  Makshall,  C.  J. 

Statement  of  Facts. —  Camochan  &  Mitchel,  the  plaintiffs,  were  merchants 
in  Georgia,  who  had  extensive  commercial  transactions  with  the  defendant, 
William  Christie,  a  merchant  of  Liverpool,  in  the  course  of  which  the  former 
became  indebted  to  the  latter  to  a  large  amount.  In  1819,  John  Carnochan, 
one  of  the  firm  of  C.  cfe  M.,  visited  England,  in  the  expectation  of  selling 
immense  tracts  of  land  he  had  purchased  in  Florida,  and  during  his  residence 
in  that  country,  his  partner,  Peter  Mitchel,  relying,  probably,  on  the  sale  of 
lands,  continu^  to  draw  heavily  on  the  defendant,  W.  C,  without  making  cor- 
respondent remittances.  Camochan  being  unable  to  sell  his  lands,  and  thus  to 
place  funds  in  the  hands  of  Christie,  these  bills  produced  great  embarrassments, 
and  frequent  communications  between  the  parties,  in  the  course  of  which  Car- 
nochan  pressed  Christie  most  earnestly  to  proceed  with  his  acceptances,  and 
promised  to  secure  him  by  the  pledge  of  his  Florida  lands  and  property  in 
Georgia.  At  length  deeds  of  these  lands  and  other  property  were  executed, 
and  the  accounts  settled  between  the  parties.  An  account  was  stated  and  signed 
by  them,  showing  a  balance  of  43,293i.  6*.  4rf.  sterling  due  to  Christie,  for  which 
sum  Camochan  gave  the  promissory  note  of  C.  cfe  M.  dated . 

Soon  after  the  execution  of  these  deeds  Camochan  returned  to  Georgia  and 
considerable  payments  were  made.  But  the  debt  still  remaining  considerable, 
the  agent  of  Christie  caused  the  deeds  to  be  recorded,  and  apprehensions  were 
entertained  that  he  would  proceed  to  sell  the  property.  In  June,  1820,  Camo- 
chan and  Mitchel  filed  their  bill  in  the  circuit  court  of  the  United  States  for  the 
district  of  Georgia,  alleging  that  the  account  was  unfairly  settled,  to  the  very 
great  injury  of  the  plamtiffs;  that  it  contains  many  erroneous  charges,  and 
omits  to  give  credits  to  which  the  plaintiffs  are  entitled,  and  that  Camochan 
was  induced  to  sign  it  and  to  give  the  note  for  the  amount,  in  consequence  of 
his  situation,  which  placed  him  in  the  power  of  the  defendant.  That  the  deeds 
also  were  executed  under  duress,  and  consequent  imposition.  The  bill  prays 
that  the  account  may  be  resettled,  that  the  deeds  may  be  canceled,  and  the  de- 
fendant enjoined  from  proceeding  under  them.  The  injunction  was  awarded. 
The  defendant  Christie  filed  his  answer,  denying  all  the  material  allegations 
of  the  bill.  Numerous  exhibits  were  filed,  and  several  depositions  taken.  In 
December,  1821,  the  parties  agreed  to  refer  the  case  to  arbiters,  and  the  follow- 
ing submission  was  entered  on  the  record : 
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"Caenochan  &  MrroHEL 

V.  }-     In  equity. 

William  Christie  and  William  Jenneb. 

"  We  agree  to  the  reference.  The  arbitrators  to  determine  all  matters  in 
controversy,  as  exhibited  in  the  pleadings,  with  the  understanding  that  the 
stated  account  is  not  to  be  opened  further  than  to  permit  the  complainants  to 
establish  by  proof  the  errors  in  the  same,  as  alleged  in  their  bill  and  excep- 
tions; the  items  which  compose  the  alleged  error  of  4,000^.  to  be  distinctly 
stated  and  specified^  by  the  complainants  within  twenty  days  from  this 
date.  The  defendant  William  Christie  (if  he  desire  it)  to  have  one  hundred 
and  twenty  days  to  produce  documents  or  vouchers  to  answer  the  said  items, 
upon  giving  the  complainants  notice  within  ten  days  after  receiving  such  speci- 
fication. The  parties  to  proceed  in  the  arbitration  upon  ten  days'  notice  after 
the  expiration  of  the  time  allowed  the  complainants  to  exhibit  their  specifica- 
tion above  mentioned.  This  submission  to  be  made  an  or.der  of  court.  The 
arbitrators  to  make  their  award  within  one  hundred  and  twenty  days,  unless 
prevented  by  the  requirement  of  time  by  the  said  William  Christie  as  afore- 
said, from  this  date,  and  return  the  same  to  the  next  term  of  this  court;  which 
award,  when  so  made,  shall  be  final  and  conclusive  between  the  parties,  subject 
to  those  exceptions  which  arise  upon  awards,  or  decisions  of  arbitrators.  Claims 
to  commissions  mutually  abandoned,  and  the  amount  decreed  by  the  arbitra- 
tors to  be  paid  in  two  instalments,  at  six  and  twelve  months  from  the  date  of 
the  decree,  and  sufficient  security  for  the  fulfilment  of  the  award  be  given  by 
Camochan  &  Mitchel  to  William  Christie.  The  arbitrators  to  have  the  power 
of  examining  witnesses  upon  oath,  and  calling  for  documents  which  they  may 
deem  necessary ;  but  the  said  William  Christie  shall  be  excused  from  producing 
any  such  document,  if  he  will  depose  that  the  same  is  not  in  his  possession  on 
this  side  of  the  Atlantic.  The  arbitrator  under  this  submission,  chosen  and 
selected  by  the  complainants,  is  William  Gaston,  Esq.,  and  the  arbitrator  chosen 
and  selected  by  the  defendant  William  Christie  is  Samuel  Nicholas,  Esq. ;  the 
said  arbitrators,  in  case  of  disagreement,  to  name  an  umpire.  The  arbitrators 
to  decide  whether  William  Christie  is  entitled  to  a  distinct  and  separate  inter- 
est in  the  Florida  lands,  as  he  alleges,  or  to  an  undivided  interest  in  the  pro- 
ceeds of  the  same,  as  alleged  by  Camochan  &  Mitchel.  If  they  decide  in  favor 
of  complainants  upon  this  point,  then  the  whole  property  shall  be  placed  in  the 
bands  of  trustees  mutually  appointed  by  the  parties,  with  authority  to  sell  the 
same,  or  such  part  thereof  as  may  be  necessary,  and  appropriate  the  proceeds 
to  William  Christie,  on  his  own  account,  and  to  the  credit  of  the  balance 
which  shall  be  found  due  to  him,  until  the  same  is  extinguished,  in  the  propor- 
tion of  the  respective  interests  of  William  Christie  and  Carnochan  &  Mitchel. 
If  they  decide  in  favor  of  the  defendant  upon  this  point,  then  it  is  agreed  that 
an  immediate  partition  of  the  property  shall  be  made,  and  the  part  allotted  to 
Carnochan  &  Mitchel  shall  be  placed  in  the  hands  of  such  trustees,  and  the 
same  or  such  parts  as  may  be  necessary  to  be  sold,  and  the  proceeds  appropri- 
ated, in  like  n  anner,  to  the  payment  of  the  balance  found  due  to  William 
Christie  by  Camochan  &  Mitchel,  until  the  same  is  paid.  That,  as  soon  as  that 
balance  is  paid,  the  deeds  and  other  incumbrances  held  by  said  William  Christie, 
with  the  settled  account  and  note  of  Carnochan  &  Mitchel,  are  to  be  delivered 
up.  That  it  shall  be  referred  to  the  said  arbitrators  to  determine  whether 
the  payment  of  the  balance  should  be  made  in  England  at  par,  or  here." 
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On  the  lith  of  February,  1822,  the  following  award  was  returned  and  filed 
in  court: 

"  In  the  Sixth  Circuit  Court  of  the  United  States^  District  of  Georgia. 

«a  andM.  ) 

V,  >     In  equity. 

C.  AND  J.     ) 

"  ARBrrRATTON.  The  undersigned  arbitrators  chosen  and  selected  by  the 
above-named  parties,  as  will  more  fully  appear  by  reference  to  the  submission 
calling  them  to  perform  this  duty,  under  date  of  the  28th  of  Dacember,  1821, 
beg  leave  to  report  and  award  to  the  following  result,  after  the  most  patient 
bearing  of  the  parties  aforesaid,  and  a  careful  examination  of  the  books,  papers, 
letters  and  vouchers  which  have  been  submitted  to  their  inspection,  and  also 
after  giving  all  matters  and  things  in  controversy  the  most  mature  deliberation : 

"  1st.  That  William  Christie  plase  to  the  credit  side  of  his  account  with  the 
late  firm  of  Carnocban  &  Mitchel,  the  sum  of  $18,846.55,  as  an  amount  paid 
by  said  Carnocban  &  Mitchel,  through  Mitchel,  Nephew  &  Co.,  of  Havana,  to 
Messrs.  John  and  James  Inerarity,  for  sixteen  shares,  or  eighty  thousand  acres 
of  land,  bought  by  Carnocban  &  Mitchel,  by  order  and  for  account  of  William 
Christie,  of  said  John  and  James  Inerarity,  lying  in  the  territory  of  West 
Florida;  that  the  said  Carnocban  &  Mitchel  be  also  credited  with  an  accumu- 
lating interest  on  said  amount  from  the  dates  of  payment,  which  precise  periods 
will  more  fully  appear  by  reference  to  an  affidavit  made  by  Colin  Mitchel,  at 
Havana,  on  the  19th  day  of  October,  1821;  said  interest  to  be  calculated  at 
and  after  the  rate  of  five  per  centum  per  annum;  provided,  nevetheless,  that 
the  said  John  Carnocban  and  Peter  Mitchel  shall  grant  or  cause  to  be  granted,, 
unto  the  said  William  Christie,  a  clear,  unincumbered  and  satisfactory  title  to- 
the  said  sixteen  shares  or  eighty  thousand  acres  of  land  lying  in  West  Florida 
as  aforesaid. 

"  2d.  William  Christie  to  place  to  the  credit  side  of  his  account  with  the  late 
firm  of  Carnocban  &  Mitchel,  the  sura  of  10,000i.  sterling,  or  §44,444.44:,  b^ing 
in  payment  to  Carnocban  &  Mitchel  for  thirty  shares,  or  one  hundred  and  fifty 
thousand  acres  of  land,  lying  in  the  territory  as  aforesaid  of  West  Florida;  the 
said  sum  of  $44,444.44,  to  draw  an  accumulating  interest  to  the  credit  of  the 
said  Carnocban  &  Mitchel,  at  and  after  the  rate  of  five  par  centum  par  annum. 
The  period  when  said  interest  shall  commence  to  be  calculated  shall  be  from 
the  day  of  the  date  of  the  title,  which  title  is  referred  to  in  the  provision  next 
following;  provided,  nevertheless,  that  the  said  John  Carnocban  and  Peter 
Mitchel  shall  grant  or  cause  to  be  granted,  unto  the  said  William  Christie,  a 
clear,  unincumbered  and  satisfactory  title  of  the  said  thirty  shares  or  one 
hundred  and  fifty  thousand  acres  of  land,  lying  in  the  territory  of  West  Florida 
as  aforesaid. 

"  3d.  William  Christie  to  place  to  the  credit  side  of  his  account  with  the  late 
firm  of  Carnocban  &  Mitchel,  the  one-half  amount  of  the  sterling  cost  of  a 
case  of  merchandise,  marked  AP.  (56)  number  fifty-six,  shipped  to  A.  H.  Put- 
nam &  Co.  in  the  year  1816,  amounting  to  the  sum  of  91Z.  8^.  Id.  as  the  whole 
cost:  one-half  to  be  thus  credited  is  45^.  145.  Z\d.^  or  $2J3.16,  without  placing 
any  interest  whatever  to  the  credit  of  Carnocban  &  Mitchel  on  this  amount^ 
no  interest  considered  as  of  right  accruing  on  this  credit. 

"  4th.  William  Christie  to  place  to  the  credit  side  of  his  account  with  the  late 
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firm  of  Carnochan  &  Mitchel,  one-third  of  the  net  proceeds  of  twenty-one  bales 
of  cotton,  the  whole  amoant  of  net  proceeds  of  twenty-five  bales  of  cotton,  and 
also  the  whole  amount  of  net  proceeds  of  thirty-nine  bales  of  cotton,  with  an 
accumalating  interest  from  the  date  when  in  funds  from  the  sale  of  same,  at 
and  after  the  rate  of  five  per  centum  per  annum;  provided,  nevertheless,  that 
the  said  John  Carnochan  and  Peter  Mitchel  shall  grant  to  said  William  Christie 
the  bonds  of  Bainbridges  &  Brown,  of  London,  indemnifying  the  said  William 
Christie  against  any  future  claimants  whatever,  for  the  net  proceeds  of  said 
twenty-five  bales  of  cotton;  and  also  against  all  such  unascertained  charges  as 
now  exist,  or  may  hereafter  exist,  against  the  thirty-nine  bales  of  cotton  as 
aforesaid. 

'^  5th.  William  Christie  to  place  to  the  credit  side  of  his  account  with  the 
late  firm  of  Carnochan  &  Mitchel,  one-half  the  amount  of  350^.  sterling  paid 
for  deeds,  etc.,  one-half  to  be  borne  by  the  said  William  Christie,  and  the  other 
half  by  Carnochan  &  Mitchel,  being  $777.77,  with  interest  atT  five  per  centum 
per  annum  as  aforesaid,  from  the  period  of  the  debit  in  the  books  of  said  William 
Christie. 

^'6th.  William  Christie  to  place  to  the  credit  side  of  his  account  with  the 
late  firm  of  Carnochan  &  Mitchel,  a  discount  paid  by  Carnochan  &  Mitchel  on 
Virginia  bank  notes  received  from  John  Gruve,  on  account  of  William  Christie, 
amounting  to  $2,210,  at  two  and  a  half  per  cent,  is  $55.25,  with  interest,  at 
five  per  centum  per  annum  from  the  date  of  receipt  of  said  money. 

^'  7th.  Wm.  Christie  to  place  to  the  credit  side  of  his  account  with  the  late 
firm  of  Carnochan  &  Mitchel,  the  sum  of  $60.75,  for  attaching  money  in  the 
hands  of  li.  Harvey,  of  Augusta,  with  interest  of  five  per  centum  per  annum 
from  the  date  of  such  charge  in  the  books  of  Carnochan  &  Mitchel. 

*'8th.  William  Christie  to  place  to  the  credit  side  of  his  account  with  the 
late  firm  of  Carnochan  &  Mitchel,  two-thirds  amount  of  the  expenses  on 
loading  the  ships  Ocean  and  Aberdeen,  the  whole  amounting  to  $24^3.75 ;  two- 
thirds  of  which  to  be  credited  as  aforesaid  is  $162.50,  with  interest  as  aforesaid 
at  the  rate  of  five  per  centum  per  annum  from  the  date  of  such  charge  in  the 
books  of  Carnochan  &  Mitchel. 

'*9th.  Carnochan  &  Mitchel  to  place  to  the  credit  side  of  their  account  with 
William  Christie  the  sum  of  4cl.  sterling,  or  $17  70,  paid  by  the  latter  to  Captain 
Munro,  with  interest,  as  aforesaid,  at  the  rate  of  five  per  centum  per  annum 
from  the  date  of  such  advance,  as  entered  in  the  books  of  William  Christie. 

^^lOth.  Carnochan  &  Mitchel  are  to  account  to  William  Christie  for  a 
Libmnza,  amounting  to  $300,  transmitted  to  Colin  Mitchel,  of  Havana,  for  col- 
lection; also  for  a  piece  of  red  cloth  and  some  thread,  remaining  on  hand 
unsold. 

^'llth.  The  undersigned  distinctly  award  and  determine  that  the  amounts 
expressed  in  the  first,  second  and  fourth  preceding  items  of  this  instrument  of 
award  cannot  be  considered  as  sums  to  the  credit  side  of  William  Christie^s 
account  with  Carnochan  &  Mitchel  until  all  the  conditions  annexed  to  those 
respective  items  are  fulfilled.  The  amounts  expressed  in  items  third,  fifth, 
sixth,  seventh  and  eighth  are  %vithout  any  condition,  and  are,  of  course,  to  be 
immediately  placed  to  the  credit  of  Carnochan  &  Mitchel  in  the  account  of 
William  Christie. 

"12th.  The  undersigned  arbitrators  award  and  hereby  decide  that  the  inter- 
est of  William  Christie  in  the  Florida  lands,  meaning  thereby  the  eighty  thou- 
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mmd  Mgcft  and  one  hundred  and  fifty  thousand  acres  mentioned  in  items  first 
and  second  of  HHriMikrument  of  award,  is  an  undivided  interest. 

'^  13th.  The  undersigned  srMtrators  award  and  hereby  decide  that  William 
Christie  is  entitled  to  debit  and  credit  Ctaraoohan  &  Mitchel,  in  account,  at  the 
rate  of  five  per  centum  per  annum  interest  ammattT;  as  same  as  heretofore,  or 
shall  hereafter  becpme  due,  so  that  each  annual  accumuIaftHM^  of  interest  shall 
become  principal,  and  be  considered  as  same. 

^^  14th.  The  arbitrators  feel  themselves  unqualified  to  decide  upon  a  hSk  ot 
charges  exhibited  by  WilHam  Christie  as  his  expenses  in  prosecuting  this  suit, 
together  with  other  charges  that  have  been  incurred  incidental  to  the  same, 
both  in  England  and  this  country;  and  would  beg  leave,  with  the  consent  of 
both  parties,  to  refer  the  same  to  his  honor,  the  judge,  to  decide  on  whom,  in 
this  controversy,  such  expenses  can  most  properly  falL 

''  15th.  The  arbitrators  do  hereby  award  and  decide  that  any  balance  that  is 
now  due,  or  shall  be  hereafter  paid  by  Camochan  &  Mitchel  to  William 
Christie,  shall  be  considered  as  money  due  and  payable  in  England  at  par.  If,, 
therefore,  the  sum  is  paid  by  Carnocban  &  Mitchel  to  William  Christie  in  the 
United  States,  it  must  be  in  British  sterling  at  the  current  rate  of  exchange 
between  the  two  countries. 

^'  16th.  Whereas  William  Christie  has  this  day  exhibrted  to  the  undersigned 
arbitrators  his  entire  account  current  with  the  late  firm  of  Carnochan  & 
Mitchel,  with  interest  calculated  thereon  up  to  the  16th  instant,  we  have  duly 
examined  the  same,  and  believe  it  to  be  a  just  and  faithful  account,  showing 
an  amount  of  30,483^.  Is.  2^.,  or  $135,480.25,  due  him  from  Camochan  & 
Mitchel,  and  which  sum  we  do  hereby  award  unto  the  said  William  Christie  as 
the  basis  upon  which  a  final  settlement  of  accounts  shall  take  place  between 
him  and  the  said  Camochan  &  MitcheL  It  is  to  be  distinctly  understood  by 
both  parties  in  this  controversy  that  this  amount  of  (30,4832.  1^.  2d.,  or) 
$135,480.25,  as  now  awarded  to  William  Christie,  is  subject  to  all  such  deduc- 
tions as  are  mentioned  in  the  preceding  items  of  this  instrument  of  award; 
namely,  the  unconditional  items  to  be  immediately  deducted ;  the  conditional 
items  to  be  deducted  as  the  provisions  of  those  conditions  shall  be  removed  by 
Camochan  &  Mitchel,  as  will  more  fully  appear  is  intended  by  the  arbitrators, 
by  reference  to  the  eleventh  item  of  this  instrament  of  award ;  provided,  never- 
theless, that  such  amounts  as  are  awarded  to  the  credit  of  Camochan  &  Mitchel 
in  the  preceding  items  of  this  instrument  of  award,  as  are  hereby  credited  in 
the  account  current,  as  aforesaid,  of  William  Christie,  shall  be  considered 
always  as  settled  by  being  placed  in  said  account  to  the  credit  of  Camochan  & 
Mitchel,  and,  of  course,  cannot  be  deducted  again,  as  might  be  inferred,  with- 
out this  explanation  under  the  name  of  a  provision  to  this  item,  the  sixteenth. 

"17th.  This  item  the  arbitrators  beg  leave  to  introduce  as  explanatory, 
rather  than  having  any  specific  award  or  decision  thereon  affecting  the  parties 
in  controversy,  by  observing  that  the  actual  amount  that  it  may  be  desirable  to 
ascertain  may  be  due  from  Carnochan  &  Mitchel  to  William  Christie,  at  any 
future  day,  arising  from  the  account  now  referred  to  of  William  Christie,  and 
also  the  deductions  to  be  made  from  the  same,  growing  out  of  this  instrument 
of  award,  may  be  known  by  ascertaining  whether  Carnochan  &  Mitchel  have 
removed  the  conditions  annexed  to  items  first,  second  and  fourth;  and,  if  found 
to  be  removed,  then  the  whole  amount  now  awarded  in  their  favor  (under  con- 
ditions) will  be  placed  to  their  credit  in  the  account  of  William  Christie;  which, 
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on  supposition  of  being  removed  and  placed  at  their  credit  at  this  period  of 
time,  would  leave  a  balance  due  from  Carnoohan  &  Mitchel  to  William  Chris- 
tie, of  a  sum  within  the  amount  of  $70,000. 

(Signed)  "Sam.  Nicholas, 

""Wm.  Gaston. 
«  Savannah,  February  13, 1822.'' 

Exceptions  were  taken  to  this  award,  and,  on  the  23d  of  December,  1822,  an 
interlocutory  decree  was  pronounced  by  the  circuit  court,  affirming  the  award, 
and  referring  the  cause  to  the  register,  "  to  report  the  precise  amount  due  the 
defendant,  absolutely,  according  to  the  principles  established  by  the  award;  also 
the  amount  due  hypothetically,  should  the  complainants  fail  to  fulfil  the  condi- 
tions imposed  by  the  award;  in  which  undertaking  he  shall  be  at  liberty  to  in- 
voke the  aid  of  the  arbitrators,  or  either  of  them.  He  must  also  report  to  the 
court  the  titles  proposed  to  be  given  by  the  complainants  to  the  defendant 
Christie  for  the  several  purchases  of  the  Florida  lands,  should  any  difficulty 
arise  between  the  parties  on  the  legal  sufficiency  of  the  titles." 

The  court  also  directed  the  parties  to  join  in  a  transfer  of  the  Florida  lands 
to  trustees,  for  the  purpose  of  raising  the  money  due  under  the  award,  when 
instructed  to  do  so  under  order  of  the  court.  The  report  of  the  register  was 
made,  showing  the  sum  due  according  to  the  award,  should  a  title  be  made  to 
Christie  for  the  Florida  lands  he  had  purchased,  fjxd  also  the  sum  which  would 
be  due  should  no  such  deeds  be  made.  At  the  same  term,  on  the  return  of  this 
report,  a  final  decree  was  pronounced,  affirming  the  award,  and  affirming  also 
the  register's  report,  and  directing  the  parties  to  join  in  a  transfer  of  their 
whole  interest  in  the  Florida  lands  to  trustees,  'Mn  trust  to  hold  the  same  in  pur- 
suance of  the  terms  of  the  said  submission  and  the  award  made  thereon."  The 
injunction  was  dissolved  and  the  bill  dismissed. 

The  plaintifiPs  appealed  from  this  decree,  and  contend  that  the  award  ought 
to  be  set  aside,  because:  1.  The  arbitrators  have  not  decided  the  whole  matter 
that  was  submitted  to  them ;  2.  They  have  decided  and  awarded  what  was  not 
submitted ;  3.  The  award  is  uncertain. 

§  134.  Matters  submitted  to  arbitrators^  but  afterwards  waived^  need  not  be 
considered. 

1.  In  support  of  the  exception  founded  on  the  failure  of  the  arbitrators  to 
decide  on  the  whole  matter  submitted  to  them,  it  is  alleged  by  the  plaintifiPs  that 
the  duress  under  which  the  deeds  of  trust  executed  in  England  were  obtained 
constituted  a  very  essential  part  of  the  controversy,  on  which  the  award  is  en- 
tirely silent.  It  is  undoubtedly  true  that  this  is  a  "  matter  in  controversy  as 
exhibited  in  the  pleadings,"  and  would  be  submitted  to  the  arbitrators  by  the 
general  words  of  the  first  sentence,  describing  the  extent  of  the  submission,  if 
it  were  not  withdrawn  from  them  in  a  subsequent  part  of  the  same  instrument. 
But  we  think  it  is  withdrawn.  After  directing  that  the  arbitrators  shall  ascer- 
tain the  balance  due  on  the  account,  the  agreement  of  submission  adds:  '^  That 
as  soon  as  that  balance  is  paid  the  deeds  and  other  incumbrances  held  by  the 
said  William  Christie,  with  the  settled  account  and  note  of  Carnochan  &  Mitchel 
are  to  be  delivered  up."  This  is,  we  think,  a  waiver  of  any  objection  to  the 
manner  in  which  those  deeds  were  obtained,  and  an  admission  that  they  should 
remain  in  the  hands  of  Christie  as  a  security  for  the  debt  until  it  should  be  dis- 
charged. 
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§  135.  Credita  not  specifioaUy  allowed  are  rejected. 

2.  The  second  omission  with  which  this  award  is  charged  is  the  failure  to  de- 
cide on  the  claim  of  the  plaintiffs  to  a  credit  for  Christie's  proportion  of  the 
expenses  incurred  in  the  settlement  of  the  Florida  lands.  This,  too,  was  un- 
doubtedly a  matter  of  controversy,  but  we  think  it  has  been  decided.  The  ar- 
bitrators have  allowed  to  the  plaintiffs  several  credits  claimed  by  them,  but 
have  not  expressed  their  rejection  of  any  item  which  may  have  been  made  and 
disallowed.  Instead  of  introducing  into  the  award  the  several  items  which 
may  have  been  claimed  and  disallowed,  they  award  a  specific  sum  to  the  de- 
fendant, with  the  declaration  that  the  several  items  enumerated  in  the  preced- 
ing part  of  the  award  as  credits  to  which  the  plaintiffs  are  entitled,  are  to  be 
deducted  therefrom.  This  is,  we  think,  a  rejection  of  all  credits  not  enumer- 
ated. 

§  1 36.  Deciding  title  to  land-. 

3.  The  failure  to  decide  on  the  allegation  made  in  the  bill  and  denied  in  the 
answer,  that  fifty  thousand  acres,  part  of  the  interest  in  the  Florida  land  sold 
to  the  defendant,  was  a  mere  donation,  made  under  expectations  which  were 
entirely  disappointed.  This  also  is,  we  think,  decided  in  the  award.  The  sec- 
ond article  directs  a  credit  of  10,000/.  sterling  to  be  given  to  Camochan  & 
Mitchel,  being  in  payment  to  them  for  thirty  shares  or  one  hundred  and  fifty 
thousand  acres  of  land  lying  in  the  territory  of  West  Florida.  This,  we  think, 
asserted  the  title  of  the  said  Christie  to  the  whole  quantity  of  land  and  nega- 
tives the  right  of  the  plaintiffs  to  reclaim  any  part  of  it. 

§  1 3  7.  An  award  that  a  conveyance  be  made  must  state  the  time  to  make  it. 
The  second  objection  to  the  award  is  that  the  arbitrators  have  exceeded  their 
power  in  requiring  the  plaintiffs  to  give  a  clear  unincumbered  title  to  the  Flor- 
ida lands.  The  plaintiffs  are  not  required  to  give  a  title.  This  is  not  a  sub- 
stantive and  independent  part  of  the  award,  directing  them  to  do  a  particular 
act,  for  the  neglect  of  which  they  would  be  liable  to  damages,  or  for  the  en- 
forcing of  which  an  attachment  might  issue.  This  part  of  the  award  is  not 
compulsory.  If  the  plaintiffs  choose  to  waive  the  credit  for  the  purchase 
money,  they  are  left  at  liberty  to  do  so,  and  to  withhold  the  title,  in  which  case 
the  award  affords  the  defendant  no  coercive  means  to  compel  a  conveyance. 
But  had  this  article  of  the  award  been  peremptory,  it  is  by  no  means  clear  that 
the  arbitrators  would  have  exceeded  their  power  in  making  it.  That  power 
extends  to  all  matters  in  controversy,  as  exhibited  in  the  pleadings,  unless  it  be 
restrained  by  other  parts  of  the  submission.  The  title  which  the  defendant 
might  rightfully  demand  was  one  of  these  matters.  The  plaintiffs  contend  ia 
their  bill  that  the  defendant  was  perfectly  acquainted  with  the  state  of  the 
title,  and  was  bound  to  take  it,  such  as  it  was;  and  there  are  strong  circum* 
stances  to  support  their  pretensions,  at  least  as  far  as  respects  the  eighty  thou- 
sand acres  purchased  from  the  Ineraritys.  The  defendant  insists  that  they 
were  bound  to  make  him  &  clear  title,  and  relies  to  prove  this  on  a  memoran- 
dum at  the  foot  of  a  stated  account,  in  these  Avords: 

'^  Memorandum.  From  the  balance  due  to  me  on  this  account  Sisper  contra^ 
there  is  to  be  deducted,  as  agreed  on  between  Messrs.  Carnochan  &  Mitchel 
and  myself,  in  lieu  of  one  hundred  and  fifty  thousand  acres  or  thirty  shares  of 
their  purchase  of  Apalachicola  lands,  held  in  trust  for  them  by  Mr.  Colin 
Mitchel,  on  his  and  their  executing  to  me  a  proper  title  for  the  same,  the  sum 

of  10,000Z." 
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The  memorandum  proceeds  in  like  manner  to  state  that,  on  a  title  for  the 
eighty  thousand  acres,  there  shall  be  deducted  the  sum  of  6,583Z.  Ss.  6d.  The 
question,  what  was  a  proper  title,  was  for  a  court  to  decide,  under  all  the  cir- 
cumstances of  the  contract,  and  was  transferred  to  the  arbitrators  by  the  sub- 
mission, unless  it  be  withdrawn  from  them  by  a  subsequent  clause  of  that 
instrument.  The  plaintiflFs  contend  that  it  is  withdrawn  by  the  provision  that, 
if  the  arbitrators  should  decide  that  Christie  was  entitled  to  an  undivided  in- 
terest in  the  proceeds  of  the  Florida  lands,  then  the  whole  property  shall  be 
placed  in  the  hands  of  trustees,  "  with  authority  to  sell  the  same,  or  such  part 
thereof  as  may  be  necessary,  and  appropriate  the  proceeds  to  William  Christie, 
on  his  own  account,  and  to  the  credit  of  the  balance  which  shall  be  found  due 
to  him,  until  the  same  is  extinguished,  in  the  proportion  of  the  respective  in- 
terests of  William  Christie  and  Carnoohan  &  Mitchel." 

§  1 38.  Award  Add  not  final. 

The  twelfth  article  of  the  award  decides  that  the  interest  of  William  Christie 
in  the  Florida  lands  is  an  undivided  interest.  The  plaintiffs  insist  that  the  par- 
ties have  themselves  provided  for  the  state  of  things  produced  by  this  decision. 
They  have  directed  that  all  the  lands  shall  be  placed  in  the  hands  of  trustees, 
to  be  sold  by  them  so  far  as  may  be  necessary  for  the^  payment  of  the  debt  due 
to  Christie.  They  have  agreed  on  what  shall  be  done  if  the  lands  were  held  in 
common,  and  that  on  which  they  have  agreed  is  inconsistent  with  what  the 
arbitrators  have  done.  There  is,  undoubtedly,  some  confusion  in  this  part  of 
the  submission,  which  renders  the  construction  difficult.  It  directs  that  the  in- 
terest of  Christie,  as  well  as  that  of  C.  &  M.,  shall  be  sold,  and  the  proceeds 
applied  to  the  individual  credit  of  Christie,  and  to  the  credit  of  C.  &  M.  on 
their  debt  to  Christie,  in  proportion  to  their  respective  interests  in  the  land. 
This  may  be  readily  done,  should  the  lands  be  sufficient  to  discharge  the  debt. 
Should  they  be  insufficient,  and  should  the  insufficiency  arise  from  want  of  title 
in  C.  &  M.,  Christie  gives  the  credit  absolutely,  although  he  had  contended 
that  the  right  of  the  plaintiffs  to  the  credit  depended  on  the  validity  of  the 
title  tlley  sold.  This  consideration  may  enter  into  the  construction  of  the  sub- 
mission, if  the  words  be  doubtful,  but  cannot  control  the  arrangement  of  the 
parties  if  that  be  intelligible.  We  rather  incline  to  the  opinion  that  as  the 
whole  property,  including  the  interest  of  Christie,  was  to  be  placed  in  the  hapds 
of  trustees  to  be  sold  on  joint  account,  that  the  conveyance  of  a  title  to  Christie 
could  not  be  contemplated  as  a  preliminary  measure.  But  it  is  unnecessary  to 
give  any  positive  opinion  on  this  point,  because  we  think  the  award  must  be  set 
aside,  because  it  is  uncertain  and  not  final  in  a  very  material  point. 

The  arbitrators  have  determined  that  C.  &  M .  are  entitled  to  a  credit  of 
$63,290.99,  on  account  of  the  sales  of  lands  to  Christie,  provided  they  "shall 
grant  or  cause  to  be  granted  to  the  said  W.  C,  a  clear,  unincumbered  and  satis- 
factory title  "  to  the  said  lands.  No  time  is  limited  \xy  which  this  title  shall  be 
made.  The  question,  then,  whether  this  credit  is  to  be  allowed  or  disallowed, 
is  left  indefinitely  open.  Consequently,  the  award  is  not  final.  It  does  not 
settle  the  accounts  between  the  parties. 

If  it  be  said  that  the  court  may  prescribe  some  time  by  which  the  title  shall 

be  made,  the  answer  is  that  if  the  arbitrators  could  refer  that  question  to  the 

court  they  have  not  done  so.     They  have  left  it  entirely  open.     But  the  award 

ought  itself  to  settle  finally  and  conclusively  the  whole  matter  referred  to  them. 

It  is  contrary  to  the  principle  of  a  general  reference  that  the  court  should  take 

the  award  as  far  as  it  goes  and  supply  all  omissions  by  its  decree.    The  award 
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ought  to  be  \n  itself  a  complete  adjustment  of  the  controversies  submitted  to 
the  arbitrators.  This  award,  therefore,  ought  to  be  set  aside,  and, the  decree 
affirming  it  reversed,  and  the  cause  remanded  to  the  circuit  court.  The  case 
wiU  then  stand  before  that  court  as  it  did  previous  to  the  submission.  The 
court  may  dissolve  the  injunction  so  far  as  it  should  be  perfectly  satisfied  that 
the  plaintiffs  are  indebted  to  the  defendant;  and  Christie  may  either  avail  him- 
self of  the  deeds  he  has  received,  or  file  a  cross-bill  praying  the  aid  of  the 
court. 

THORNTON  v.  CARSON, 
(7  Cianch,  59«-^l.     18iaN 

Opinion  by  Mr.  Justice  Washington. 

Statement  of  Facts. — This  is  a  writ  of  error  to  a  judgment  of  the  circuit 
court  for  the  District  of  Columbia. 

Under  a  rule  which  was  served  upon  the  plaintiff  in  error  to  show  cause,  dur- 
ing the  term  at  which  the  rule  was  made,  why  judgment  should  not  be  entered 
on  the  award,  he  appeared  and  assigned  for  cause  that  the  said  award  was  un- 
certain, not  final,  unreasonable,  conditional  and  void.  These  objections  are 
strictly  technical,  and  referable  solely  to  defects  supposed  to  appear  on  the  face 
of  the  award,  and  do  not  aim  to  impeach  it  for  any  one  of  the  causes  which 
the  law  of  Maryland,  passed  in  October,  1778,  c.  21,  declares  to  be  sufficient  for 
setting  aside  an  award.  This  court,  not  meaning  to  decide  whether  any  and 
what  other  objections  than  those  stated  in  the  statute  of  Maryland  may  be  al- 
leged against  entering  judgment  upon  awards  made  under  orders  of  reference, 
will  proceed  to  consider  those  which  were  stated  in  this  case. 

§  139.  Alternative  award  not  uncertain. 

It  is  contended  that  this  award  is  not  final  or  certain,  because  it  depends  on 
a'contingency,  and  will  be  an  award  in  favor  of  the  plaintiff  in  one  event,  and 
in  favor  of  the  defendant  in  another.  This  court  does  not  so  understand 
the  effect  of  this  award.  It  is  clearly  in  favor  of  the  defendant  in  error, 
in  either  event  contemplated  by  the  referees.  The  plaintiff  is  required, 
in  conjunction  with  certain  other  persons,  to  convey  to  the  defendant,  for  the 
benefit  of  himself  and  the  heirs  of  Thomas  Carson,  on  or  before  a  fixed  day, 
certain  property  specified  in  the  award,  or  to  pay  the  amount  of  the  two  bonds 
in  suit.  If  he  made  the  conveyance,  then  the  referees  have  awarded  certain 
property  to  the  defendant;  and  if  he  failed  to  do  this,  judgment  was  to  be 
entered  against  him  for  the  amount  of  those  bonds.  The  defendant  had  his 
election  to  do  either;  and  upon  satisfying  the  court,  at  the  time  he  was  re* 
quired  to  show  cause  why  judgment  should  not  be  entered  on  the  award,  that 
he  had  made  such  a  conveyance  as  the  award  prescribed,  the  court  ought  to 
have  ordered  the  suits  to  have  been  entered  "settled."  If  the  plaintiff  had 
made  the  conveyance,  and  the  defendant,  who,  upon  that  act  being  done,  was 
required  by  the  award  to  transfer  five  shares  in  the  gold-mine  company  of 
North  Carolina  to  the  plaintiff,  had  failed  to  do  so,  the  court  ought  to  have  or- 
dered the  suits  to  be  entered  "settled."  But  the  plaintiff,  having  failed  to  per- 
form the  act  upon  which  alone  this  transfer  was  to  be  made,  and  the  suits  were 
to  be  entered  "settled,"  became  liable  to  pay  the  sums  awarded  by  the  referees, 
as  the  equivalent  for  the  property  to  be  conveyed,  and  consequently  the  court 
was  right  in  entering  the  judgment  for  the  sums  awarded. 

There  is  no  uncertainty  in  all  this;  or  at  least  none  which  might  not  be  ren- 
dered certain  by  the  act  of  the  plaintiff  in  conformity  with  the  award,  and 
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which  must  not  necessarily  be  certain  at  the  time  the  court  was  to  render  judg- 
ment on  the  award.  The  plain  meaning  of  the  award  is  that  the  plaintiff  was 
to  pay  the  amount  of  the  bonds  in  suit,  unless,  by  a  certain  day,  he  made  a 
conveyance  to  the  defendant  of  the  property  described  in  the  award,  in  which 
latter  event  he  was  to  receive  from  the  defendant,  a  transfer  of  five  shares  in 
the  gold-mine  company,  and  to  be  discharged  from  the  paj'ment  of  the  money, 
by  an  entry  to  that  effect,  to  be  made  in  the  suits  referred.  But  if  he  refused 
to  make  the  conveyance,  then  judgment  to  be  entered  against  him  for  the 
amount  of  the  bonds  in  suit.  If  he  entitled  himself  to  this  entry  in  his  favor, 
by  performing  the  other  branch  of  the  alternative,  and  the  defendant  failed  to 
perform  his  part  of  the  award,  then  the  defendant  could  receive  no  benefit 
from  the  award,  and  the  suits  were  to  be  entered  '*  settled."  Whether  the  con* 
veyance  from  the  plaintiff,  and  the  transfer  by  the  defendant,  were  made  in 
due  form,  were  questions  proper  for  the  consideration  of  the  court. 

§  139a.  No  uncertainty  arises  from  failure  to  name  ypeoiJicaUy  certain  per^ 
9on8  required  to  convey. 

The  award  is  said  to  be  uncertain,  because  the  names  of  the  trustees  who  are 
to  join  in  the  conveyance,  and  of  the  heirs  of  Thomas  Carson,  are  not  stated, 
nor  does  the  award  declare  who  is  to  prepare  and  tender  the  deed.  These,  too, 
were  questions  proper  for  the  consideration  of  the  court  below,  but  form  no 
objections  to  the  award.  It  does  not  appear  from  the  record  that  the  defend- 
ant had  refused  or  failed  to  do  everything  which  the  law  required  him  to  per* 
form  to  entitle  him  to  the  judgment  of  the  court,  and  we  must  therefore 
presume  that  no  delinquency  on  his  part  was  shown  by  the  plaintiff;  that  if  it 
was  necessary  for  him  to  prepare  and  tender  the  deed  such  as  the  law  required, 
he  did  so  to  the  satisfaction  of  the  court.  If  he  failed  to  do  that  which  would 
warrant  the  court  in  entering  judgment  on  the  award,  it  was  the  duty  of  tb^ 
plaintiff  to  have  shown  this  as  cause  against  entering  the  judgment,  and  to 
have  spread  all  the  facts  upon  the  record,  which  might  enable  this  court  to  de- 
cide whether  the  court  below  acted  correctly  or  not. 

§  140.  Award  requiring  persons  not  parties  to  award  to  convey^  not  unreason* 
alle. 

The  award  is  said  to  be  unreasonable  because  it  requires  the  plaintiff  to  get 
other  persons  to  join  in  the  conveyance  to  the  defendant  which  he  may  not  be 
able  to  do.  But  surely,  if  the  plaintiff  was  bound  to  pay  the  bonds  in  suit,  or 
tb  convey  a  good  title  to  certain  property,  which  title  would  not  be  valid,  in  the 
opinion  of  the  referees,  unless  other  persons  joined  in  the  conveyance,  he  can- 
not surely  complain  that  he  is  ordered  .to  pay  the  money,  unless  he  executes 
such  a  deed  as  will  pass  a  good  title.  It  is  his  misfortune  if  he  cannot  make 
the  title,  but  it  is  no  reason  why,  in  that  event,  he  should  not  pay  the  money. 
There  are  other  causes  assigned  why  the  award  is  unreasonable,  but  as  the  facts 
to  prove  it  unreasonable  do  not  appear  in  the  record,  they  cannot  be  noticed 
by  the  court,  even  if  such  objections  would,  in  law,  be  sufficient  to  set  aside  the 
award.  Judgment  affirmed  with  costs. 

LYLE  V.  RODGERS. 
(5  Wheaton,  894-411.    1820.) 

Error  to  the  Circuit  Court  for  the  District  of  Columbia. 
Statembnt  of  Facts. —  This  was  an  action  of  debt  on  a  bond  to  perform  an 
award.    The  awiurd  was  as  follows : 
^'  First.    We  do  adjudge  and  award  that  there  is  due  from  Jerusha  Den* 
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Bison  to  Joshua  B.  Bond  and  James  Lyle  the  sum  of  $8,726.41,  with  interest 
from  this  date  until  paid ;  upon  the  payment  whereof,  all  suits  at  law  and  in 
equity  between  them  shall  cease  and  determine.    And, 

"  Second.  We  do  adjudge  and  award  that,  upon  the  payment  by  the  said 
Jerusha  Dennison  df  the  sum  above  awarded,  with  interest  as  aforesaid,  the 
said  Joshua  B.  Bond  and  James  Lyle  shall  execute  to  the  said  Jerusha  Denni- 
son a  ^ood  and  sufficient  release  of  all  claims  against  her,  both  in  her  private 
capacity  and  as  administratrix  of  the  late  Gideon  Dennison;  and,  also,  that 
they  shall  reconvey  or  release,  as  the  case  may  require,  all  lands  heretofore  conr 
veyed  or  pledged  to  them  by  the  late  Gideon  Dennison  as  a  collateral  security; 
and  further,  that  they  shall  deliver  to  the  said  Jerusha  Dennison,  or  account 
for  on  oath,  all  bonds,  notes,  bills,  or  other  securities  heretofore  given  to  them 
by  the  late  Gideon  Dennison  as  collateral  security.     And, 

*^  Lastly.  We  do  adjudge  and  award  that  this  award  shall  be  conclusive  be- 
tween the  parties." 

The  case  was  submitted  on  pleadings  and  a  statement  of  facts  which  presented 
two  issues  to  the  court:  (1)  whether  certain  letters  contained  in  the  statement 
of  facts  were  admissible  to  show  that  a  dispute  as  to  certain  lands  was  sub- 
mitted to  the  arbitrators,  and  (2)  as  to  the  sufficiency  of  tho  award. 

Opinion  by  Marshall,  C.  J. 

The  questions  submitted  to  the  court  on  the  statement  of  facts  made  by  the 
parties  were:  1.  "Whether  the  said  letter^  so  offered  by  the  defendants, or  any 
of  them,  are  competent  and  sufficient  evidence  to  prove  what  matters  of  dis- 
pute or  controversy  were  submitted  to  the  said  arbitrators  under  the  said  bond?  " 

2.  "Whether  the  said  award,  in  the  terms  aforesaid,  or  taken  in  connection 
with  the  evidence  so  offered  by  the  defendant  (if  such  evidence  be  decided  by 
the  court  to  be  competent  and  admissible),  is  valid,  and  sufficient  in  law?" 

§  141.  Correspondence  admissible  to  prove  what  matters  were  svbmiUed. 

Tl:e  matter  contained  in  the  letters  was  pleaded  by  the  defendant  in  his  re- 
joinder, as  being  part  of  the  subject  in  controversy,  and  is,  consequently, 
confessed  by  the  demurrer.  Had  the  demurrer  been  argued,  therefore,  the 
first  question  could  not  have  arisen.  But  as  a  statement  of  facts  has  been 
substituted  for  the  demurrer,  we  presume  the  question  respecting  the  ad- 
missibility of  the  evidence  offered  by  the  defendant  is  to  be  considered  as  if 
issue  had  been  joined  on  the  fact  stated  in  the  rejoinder.  So  considering  it, 
there  is,  we  think,  no  doubt  of  the  admissibility  of  the  testimony,  nor  of  its  com- 
petency, taken  in  connection  with  the  award  itself,  to  prove  that  a  dispute 
existed  respecting  the  lands  mentioned  in  those  letters,  which  was  brought  be- 
fore the  arbitrators.  We  proceed  to  the  second  question,  which  respects  the 
validitv  of  the  award. 

§  142.  Award  must  distinguish  "between  claims  against  the  sam^e  person  in 
different  capacities. 

The  first  exception  taken  to  this  award  is  that  it  omits  to  state  whether  the 
sum  due  from  Jerusha  Dennison  was  due  from  her  in  her  own  right,  or  as  ad- 
ministratrix of  Gideon  Dennison.  The  claims  upon  her  in  both  characters  are 
submitted  to  the  referees;  and  they  ought  to  have  decided  upon  all,  and  to 
have  distinguished  between  those  which  she  was  required  to  pay  in  her  repre- 
senlative  character  and  those  for  which  she  was  bound  personally.  Had  this 
case  been  depending  in  chancery,  where  alone  the  two  claims  could  have  been 
united  in  one  suit,  the  chancellor  would  unquestionably  have  discriminated  be- 
tween them,  and  would,  in  his  decree,  have  ascertained  in  what  character  the 
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whole  sum  was  to  be  paid,  or  how  much  was  to  be  paid  in  each.  If  this  award 
was  made  against  Mrs.  Dennison  as  administratrix,  she  would  not  only  be  de- 
prived by  its  form  of  the  right  to  plead  a  full  administration  (a  defense  which 
might  have  been  made  before  the  arbitrators,  and  on  which  their  award  does 
not  show  certainly  that  they  have  decided),  but  also  of  the  right  to  us3  it  in 
the  settlement  of  her  accounts,  as  conclusive  evidence  that  the  money  was  paid 
in  her  representative  character.  If  this  objection  to  the  award  is  to  be  over- 
ruled, it  must  be  on  the  supposition  that  it  is  made  against  her  personally ;  yet 
the  statement  of  facts  shows  the  claim  against  her  to  bo  in  her  representative 
character.  There  is  certainly  a  want  of  precision  in  this  part  of  the  award 
which  exposes  it  to  solid  objection,  and  might  subject  Mrs.  Dannison  to  serious 
inconvenience.  The  second  exception  to  which  the  court  will  advert  aifects 
still  more  deeply  the  merits  of  the  award,  as  well  as  its  justice. 

§  143.  Awards  uncertain  as  to  lands  directed  to  he  conveyed  ar^  void. 

It  is  apparent  from  the  pleadings  in  the  cause,  from  the  facts  stated,  and 
from  the  award  itself,  that  titles  to  land  were  deposited  by  Gideon  Dannison, 
in  his  life-time,  with  the  plaintiffs  as  collateral  security  for  the  debt  claimo.l  by 
them,  and  that  the  conveyances  purported  to  be  absolute.  Not  only  was  there 
uncertainty  as  to  Jhe  right  of  redemption,  but  it  was,  so  far  as  the  court  can 
discover,  absolutely  uncertain  what  lands  had  been  so  conveyed.  This  subject 
appears  to  have  been  brouf^ht  before  the  arbitrators  and  they  have  awarded 
upon  it.  Is  their  award  sufficiently  certain  to  give  Jerusha  Dennison  the  bene- 
fit they  intended  her?  They  have  awarded  "that  the  said  Joshua  B.  Bond 
and  James  Lyle  shall  reconvey  or  release,  as  the  case  may  require,  all  lands 
heretofore  conveyed  or  pledged  to  them  by  the  late  Gideon  Dennison  as  a  collat- 
eral security."  The  award  does  not  determine  what  lands  were  so  conveyed. 
If  the  arbitrators  had  directed  that  all  the  lands  conveyed  or  pled:^ed  by 
Gideon  Dennison  should  be  reconveyed,  there  would  have  been  some  diificulty 
in  ascertaining  what  lands  had  been  conveyed  or  pledged,  from  the  uncertainty 
where  deeds  might  have  been  recorded,  and  whether  grants  might  not  have 
been  deposited  without  a  conveyance;  but  they  have  directed  that  those  lands 
only  shall  be  reconveyed  which  had  been  conveyed  or  pledged  as  collateral 
security.  No  one  of  these  deeds  exhibited  on  its  face  any  mark  of  its  being 
made  as  a  collateral  security.  The  question  whether  a  conveyance  was  abso- 
lute, or  as  a  security  only,  was  a  material  question  which  ought  to  have  been 
decided  by  the  arbitrators.  They  have  not  decided  it,  but  have  left  it  open  to 
be  decided  by  the  parties  themselves,  or  by  some  other  tribunal.  This  is  a  very 
important  part  of  the  award,  and  with  respect  to  this  subject  it  is  incomplete. 
It  is  obviously  as  uncertain  now  as  it  was  before  the  award  was  malle  what 
lands  had  been  conveyed  or  pledged  to  Gideon  Dennison  as  collateral  security. 
This  part  of  the  award,  then,  is  void,  and  the  question  is  whether  that  part 
which  directs  the  payment  of  money  be  void  also? 

§  H:4.  An  award  may  he  part  good  and  part  void.  Bid  if  tJie  void  part  af- 
fects the  justice  of  the  whole  case^  tlie  wliole  is  void. 

That  an  award  may  ba  void  in  part,  and  good  for  the  residue,  will  be  readily 
admitted ;  but  if  that  part  which  is  void  be  so  connected  with  the  rest  as  to 
affect  the  justice  of  the  case  between  the  parties,  the  whole  is  void.  Kyd,  216. 
There  is  great  good  sense  in  this  distinction.  If  A.  be  directed  to  pay  B. 
$100,  and  also  to  do  some  other  act  not  well  enough  defined  to  be  obligatory, 
there  is  no  reason  why  B.  should  not  have  his  $100  because  he  cannot  also  get 
that  other  thing  which  was  intended  for  hin^.    But  if  A.  be  directed  to  pay  B. 
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$100,  and  B.  to  do  something  for  the  benefit  of  A.  which  is  not  so  defined  as 
to  enable  A.  to  obtain  it,  there  is  much  reason  why  A.  should  not  pay  the 
$100,  since  he  cannot  obtain  that  which  the  arbitrators  as  much  intended  he 
should  receive  as  that  he  should  pay  the  sum  awarded  against  him. 

The  cause  in  2  Saunders,  292,  is  in  point.  In  that  case  the  arbitrators 
awarded  that  William  Pope  should  be  satisfied  and  paid  by  John  Brett  the 
money  due  and  payable  to  the  said  William  Pope,  as  well  for  task  work  as  for 
day  work,  and  then  the  said  William  should  pay  to  the  said  John  the  sum  of 
£25  lawful  money  of  England.  Mutual  releases  were  also  awarded.  It  was 
iuhnitted  that  so  much  of  the  award  as  directed  payment  to  be  made  for  task 
work  and  day  work  was  void  for  uncertainty,  inasmuch  as  the  arbitrator  had 
not  ascertained  how  much  was  to  be  paid  on  those  accounts;  but  it  was  con- 
tended that  the  award  was  good  for  the  residue,  inasmuch  as  enough  remained 
to  make  it  mutual.  But  the  court  said :  '^  That  if  the  clause  of  task  work  and 
day  work  be  void,  as  it  is  admitted  to  be,  the  whole  award  is  void,  for  it  ap- 
pears that  William  Pope  was  awarded  to  pay  the  £25,  and  to  give  a  general 
release  upon  a  supposition  by  the  arbitrator  that  he  should  be  paid  the  t^Lsk 
work  and  day  work  by  virtue  of  that  award,  and  that  not  being  so,  it  was  not 
the  intention  of  the  arbitrators,  as  appears  by  the  award  it^lf,  that  he  should 
pay  the  money  and  give  a  general  release,  and  yet  receive  nothing  for  the  task 
work  and  day  work,  as  by  reason  of  the  uncertainty  of  the  award  in  that  part 
he  could  not." 

The  application  of  this  case  to  that  under  consideration  is  complete.  The 
award  to  reconvey  all  lands  heretofore  conveyed  or  pledged  to  the  plaintiffs  by 
Gideon  Dennison,  in  his  life-time,  as  collateral  security,  is  as  uncertain  as  the 
award  to  pay  for  task  work  and  day  work  already  performed ;  it  was  as  much 
the  intention  of  the  arbitrators  that  the  parts  of  their  award  which  were  favor- 
able to  the  different  parties  should  'be  dependent  on  each  other  in  this  case,  as 
in  the  case  of  Pope  v.  Brett,  2  Saund.,  292.  The  arbitrators  never  could  have 
designed  that  Bond  and  Lvle  should  ^et  their  money  and  retain  their  deposits. 
In  his  note  upon  this  case.  Sergeant  Williams  says :  "  If  by  the  nullity  of  the 
a'Ward  in  any  part  one  of  the  parties  cannot  have  the  advantage  intended  him 
as  a  recompense,  or  consideration  for  that  which  he  is  to  do  to  the  other,  the 
award  is  void  in  the  whole."  This  just  principle  must  always  remain  a  part 
of  the  law  of  awards.  The  objection  to  the  part  of  the  award  which  has  been 
considered  applies  equally  to  that  part  ot  it  which  respects  b^nds,  notes,  bills 
or  other  securities. 


DAVY  V.  FAW. 
(7  Cranch,  171-176.     1812.) 


Jvdgment  affirmecL 


Opinion  by  Marshall,  C.  J. 

Statement  of  Facts.,—  This  is  an  appeal  from  a  decree  of  the  circuit  conrt 
for  the  county  of  Alexandria,  sitting  in  chancery,  by  which  that  court  set  aside 
an  award  made  between  the  parties,  and  directed  an  account.  The  bill  im- 
peaches the  award  because,  1.  The  arbiters  exceeded  their  power.  2.  They  made 
no  award  with  respect  to  a  part  of  the  matter  submitted  to  them.  3.  They 
were  partial,  and  proceeded  to  make  their  award  without  hearing  the  party 
against  whom  it  was  made. 

The  arbitration  bond  binds  the  parties  to  submit  to  the  award,  order  and  a^ bit* 
rament  of  Francis  Peyton,  Theophilus  Harris  and  Thomas  Herbert,  or  any 
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two  of  them,  respecting  a  controversy  of  several  accounts  and  contracts  existing 
between  them.  A  judgment  at  law  has  been  obtained  for  the  amount  of  the 
award,  for  relief  against  which  and  against  the  award  itself  this  suit  was 
instituted. 

§  145.  Facts  showing  arbitrators  not  to  have  exceeded  th^eir powers. 

By  the  plaintiffs  in  error  it  is  contended  that  excess  of  power  in  arbiters  is  a 
^defense  at  law,  and  is,  therefore,  not  examinable  in  this  court.  That  the  injured 
party  may  avail  himself  of  this  defense  in  a  court  of  law,  where  the  excess  of 
power  is  apparent  on  the  face  of  the  award,  is  not  controverted.  But  in  this 
case  it  is  not  shown  by  the  award  itself,  and  the  defendant  insists  that  he  was 
not  at  liberty,  in  a  court  of  law,  to  avail  himself  of  evidence  dehors  the  award ; 
and  in  support  of  this  opinion  the  case  of  Wills  v,  Maccarmick,  2  Wilson,  149, 
has  been  much  relied  upon.  Without  deciding  that  question,  the  court  will  pro- 
ceed to  inquire  whether  the  defendant  in  error  has  succeeded  in  proving  that> 
in  this  case,  the  arbiters  have  in  fact  exceeded  their  power. 

It  appears  that  Abraham  Faw  sold  to  David  Davy  a  lot  of  ground,  the  pur- 
chase money  for  which  was  payable  in  four  years,  in  four  equal  annual  payments. 
Davy  conveyed  to  Faw,  about  the  same  time,  a  lot  which  he  had  purchased 
from  Eiisha  C.  I>ick,  and  which  he  held  on  the  condition  of  making  certain 
improvements.  Davy  becoming  insolvent,  it  was  agreed  that  his  contract  with 
Faw  should  be  annulled,  that  the  bonds  he  had  given  Faw  for  the  purchase  of 
the  lot  should  be  returned  to  him,  and  that  he  should  surrender  the  bond  for  a 
title  which  Faw  had  executed.  It  had  been  stipulated  that,  in  the  event  of  his 
failing  to  pay  the  purchase  money,  and  of  the  contract  being  avoided,  the 
money  actually  paid  by  Davy  to  Faw  should  be  considered  as  rent  so  far  as 
rent  was  allowed.  There  had  been  some  other  dealinors  between  the  parties, 
and  there  bad  been  a  small  piece  of  ground  rented  to  Davy,  on  which  he  had 
put  some  inconsiderable  improvements.  Tn  this  state  of  things  they  agreed 
to  submit  their  affairs  to  arbitration,  and  the  bond  was  executed  which  has  « 
been  stated.  The  arbiters  awarded  that  Faw  should  pay  Davy  314^.  4*.  llrf., 
and  it  is  proved  that,  in  making  up  the  account  between  the  parties,  they  deb- 
ited Faw  with  300i!.  for  the  lot  which  had  been  conveyed  to  him  by  D%vy. 
Faw  contends  that  this  was  not  a  contract  subsisting  between  the  parties,  and 
consequently  is  not  included  within  the  terms  of  the  submission. 

Faw  alleges  in  his  bill  that  this  whole  transaction  was  closed;  that  the  lot 
conveyed  to  him  by  Davy  formed  no  part  of  the  consideration  given  for  the  lot 
be  had  sold,  but  was  conveyed  to  him  because  Davy  considered  the  rent  re- 
served on  that  lot  and  the  conditions  of  improvement,  which  were  inserted  in 
the  deed,  as  equivalent  to  its  full  value.  These  allegations  are  denied  in  the  an- 
swer, and  the  defendant  avers  that  the  price  of  the  lot  purchased  by  him  was 
5002. ;  that  he  conveyed  the  lot  he  had  purchased  from  Dick  at  lOOZ.,  and  gave 
his  bonds  for  4002.,  the  residue  of  the  purchase  money ;  that^  when  this  con- 
tract was  annulled,  he  became  entitled  to  his  lot  or  to  its  value,  and  that  this 
was  one  of  the  subjects  submitted  to  the  referees.  *  In  addition  to  this  tes- 
timony furnished  by  the  answer,  the  defendant  has  produced  the  testimony 
of  a  witness  who  was  present  when  the  arbitration  was  agreed  upon  and  the 
bond  executed.  He  says  that  the  lot  purchased  by  the  defendant  from  the 
plaintiff,  and  that  which  had  been  conveyed  by  the  defendant  to  the  'plaintiff, 
as  well  as  other  accounts  between  the  parties,  formed  the  subjects  of  con  versa- . 
tion. 

Francis  Peyton,  one  of  the  arbiters,  declared  that  he  considered  all  the  trans- 
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actions  between  Faw  and  Davy  as  submitted  to  them ;  that  Faw  himself  laid 
before  them  the  bond  ho  had  given  to  Davy  for  a  conveyance  of  the  lot  he  had 
sold,  and  that  he  always  understood  from  Mr.  Faw  during  the  arbitration  that 
he  was  willing  to  pay  lOOL  for  the  lot  conveyed  to  him  by  Davy.  Peytoa 
adds  that  the  mode  adopted  by  the  arbiters  for  arranging  that  part  of  the  sub- 
ject was  understood  by  them  to  be  the  one  which  was  most  agreeable  to  Mr. 
Faw.  The  court  is  of  opinion  that  the  plaintiff  in  the  court  below  has  failed 
in  showing  that  the  arbiters  have  exceeded  their  powers. 

§  146.  Arbitrators^  omwsions^  without  injury^  m^y  ground  to  set  award  aside. 

2.  A  second  objection  to  this  award  is  that  the  arbiters  have  not  settled  the  ac- 
counts between  the  parties  for  flour  stored  by  Faw  for  Davy,  which  accounts 
were  clearly  within  the  submission.  The  defendant  has  not  shown  that  he  is 
injured  by  this  omission,  and  it  is,  therefore,  unnecessary  to  decide  whether^ 
had  he  been  injured,  a  court  of  equity  could  or  could  not  have  afforded  relief. 

§  147.  Careless  remarks  hy  arbitrator  not  accepted  as  conclusive  evidence  of 
partiality. 

3.  A  third  ground,  on  which  the  application  for  relief  is  placed,  is  the  par- 
tiality and  improper  conduct  of  the  arbiters. 

That*  judges  chosen  by  the  parties  themselves,  as  well  as  those  who  are  con- 
stituted by  law,  ought  to  be  exempt  from  all  imputation  of  partiality  or  cor- 
ruption; that  their  conduct  ought  to  be  fair,  and  their  proceedings  regular,  so 
as  to  give  the  parties  an  opportunity  to  be  heard,  and  themselves  the  means  of 
understanding  the  subjects  they  are  to  decide,  are  propositions  not  to  be  con- 
troverted. But  corrupt  motives  are  not  lightly  to  be  ascribed  to  the  arbiter,, 
nor  is  partiality  to  be  attributed  to  him  on  account  of  difference  of  opinion 
vrith  respect  to  the  decision  he  has  made.  The  charge  made  in  this  case,  that 
the  parties  were  not  sufficiently  heard,  is  not  supported,  and  is  contradicted  by 
the  testimony  in  the  cause.  The  general  charge  of  partiality  is  also  contra- 
dicted, and  is  expressly  denied  by  the  arbiters,  who  have  been  made  defendants, 
and  by  the  deposition  of  Francis  Peyton,  who  did  not  sign  the  award.  Some 
particular  facts  have  been  proved,  by  which  this  charge,  it  is  supposed  by  the 
counsel  for  the  defendant  in  error,  may  bo  supported.  M'Kinsey  Talbot  de- 
poses that,  after  the  arbiters  had  separated.  Thomas  Herbert,  who  was  one  of 
them,  said  that  David  Davy  ought  to  buy  his  winter's  meat  for  him  without 
making  any  charge,  on  account  of  the  particular  service  he  had  rendered  him 
in  the  said  arbitration.  That  such  language  is  unbecoming  in  a  judge  will  not 
be  denied;  and  if  the  circumstances  leading  to  these  expressions,  and  the  man- 
ner in  which  they  were  uttered,  had  been  stated  in  the  record,  and  there  had 
been  reason  to  believe  that  the  words  were  spoken  seriously,  they  would  have 
furnished  objections  to  the  award  not  easily  to  be  removed.  But  nothing  is 
stated  which  could  give  these  expressions  a  serious  aspect.  They  appear  not 
to  have  been  delivered  confidentiallv,  and  as  it  is  difficult  to  conceive  that  a 
man,  who  could  be  chosen  as  an  arbiter,  would  thus  wantonly  and  unnecessarily 
expose  the  depravity  of  his  own  conduct,  the  court  must  consider  these  words 
as  spoken  in  sport,  with  indiscreet  levity,  but  not  as  seriously  indicative  of  an 
opinion  that  he  had  made  an  unjust  award. 

The  same  witness,  in  another  deposition,  states  that  he  was  present  at  a  meet- 
ing of  the  arbiters,  and  heard  Thomas  Herbert  say  that  they  had  the  hands  of 
Abraham  Faw  so  fast  tied  that  he  could  not  for  his  life  get  them  loose.  It  is 
impossible  to  consider  these  expressions  in  an  arbiter  without  some  disapprobar 
tion.    But  what  led  to  the  employment  of  them  does  not  appear;  nor  is  the 
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court  informed  of  the  temper  in  which  they  were  employed.  It  is  worthy  of 
remark  that  Thomas  Herbert  does  not  appear  to  have  had  an  opportunity  of 
cross  examining  this  witness,  and  that  this  deposition  was  taken  before  the 
arbiters  were  made  parties  to  the  cause. 

There  is  some  testimony  respecting  some  altercations  or  jealousies  between  Faw 
and  some  of  the  arbiters  at  a  corporation  election,  but  they  were  too  trivial  to  be 
worthy  of  notice ;  and  as  they  occurred  about  the  time  of  the  submission,  and 
before  the  arbiters  proceeded  on  the  business,  it  is  supposed  that  they  would 
have  induced  Faw,  had  he  thought  them  of  any  importance,  to  make  some 
effort  to  prevent  an  award. 

Upon  a  view  of  the  whole  case,  the  court  is  of  opinion  that  the  plaintiff  in 
the  court  below  has  not  shown  sufficient  matter  to  set* aside  the  judgment  at 
law,  and  doth,  therefore,  direct  that  the  decree  of  the  circuit  court  be  reversed 
and  annulled. 

§  1 48.  Submission  and  award  to  he  hy  deed^  when. 

On  suggestion  by  counsel  that  the  submission  and  award  ought  to  be  by  deed, 
Marshall,  C.  J.,  said:  That  is  where  the  title  is  in  question.  But  here  the 
title  was  con vey^ed  —  the  dispute  was  only  as  to  the  price.  The  question  of 
title  was  not  submitted. 

YORK  AND  CUMBERLAND  RAILROAD  COMPANY  v.  MYERa 

(18  Howard,  246-258.     1855.) 

Error  to  TJ.  S.  Circuit  Court,  District  of  Maine. 

Opinion  by  Mr.  Jusiice  Campbell. 

Statement  of  Facts. —  This  is  an  action  by  the  defendant  in  this  conrt 
(Myers)  against  the  railroad  company,  for  the  breach  of  the  covenants  in  a  con- 
tract made  between  these  parties  in  August,  1850,  by  which  the  defendant 
agreed  to  perform  certain  work,  incur  charges  and  expenses,  and  supply  equip- 
ments and  materials  in  the  construction  of  a  railroad  from  the  city  of  Portland, 
in  Maine,  to  South  Berwick,  in  New  Hampshire;  and  also  to  fulfil  the  unexe- 
cuted enofagements  of  certain  contractors  who  had  retired  before  completing 
their  contract.  Before  the  terms  of  the  contract  had  been  aocomplishetl,  the 
defendant  was  dismissed,  as  he  alleges,  without  a  sufficient  cause;  and  the  ob- 
ject of  the  suit  is  to  recover  such  damages  as  he  had  sustained  by  the  failure  of 
the  company  to  discharge  the  obligations  they  had  assumed  to  him.  The  dec- 
laration recites  at  large  the  agreements  of  the  parties,  and  contains  a  general 
averment  that  he  entered  upon  the  construction  of  the  railroad,  and  the  per- 
formance of  all  the  matters  and  things  upon  his  part  to  be  done  and  performed, 
and  had  performed  all  the  things  required  to  be  done  and  performed  until  the 
19ih  of  August,  1852,  and  had  nearly  completed  one  of  the  sections  of  the 
road  so  as  to  be  fit  for  use,  and  that  it  bad  been  used ;  also  that  he  had  expended 
large  sums  towards  the  engineering,  surveys,  construction  and  grading  of  other 
parts  of  the  road,  until  he  was  unlawfully  dismissed,  and  hindered  and  forbidden 
to  prosecute  the  work  any  further.  The  declaration  then  contains  a  general 
averment  of  the  non-performance  b}'^  the  plaintiffs  (railroad  company)  of  their 
obligations  to  suffer  the  work  to  proceed,  to  abide  the  decision  of  their  engi- 
neer, or  to  pay  the  amounts  that  had  become  payable  prior  to  his  dismissal. 
This  averment  is  material  in  connection  w^ith  other  parts  of  the  case,  and  will 
be  extracted  hereafter. 
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The  defendant  (Myers)  proceeds  to  take  up  the  varioos  stipulations  of  the 
railroad  company,  to  describe  their  legal  effect,  and  to  denounce  their  breach 
by  the  company.  None  of  these  are  of  importance  to  the  case  here,  save  those 
that  arise  on  the  eighth  and  ninth  articles  of  the  contract.  The  first  of  these 
articles  provides  for  the  payments  to  be  made  on  account  of  the  first  division 
of  the  road ;  and  the  other,  for  those  on  the  three  remaining  sections  into  which 
it  was  divided.  The  eighth  article  provides  that  the  corporation  should  pay 
to  the  defendant  for  the  performanc3  of  his  undertakings,  and  in  full  satisfac- 
tion of  the  obligations  of  the  company  on  the  prior  contracts,  $32,000  per  mile 
for  the  first  division  of  the  work;  that  for  all  work  done  by  the  previous  con- 
tractors, to  the  1st  of  August,  1850,  payments  should  be  made  according  to 
their  contracts,  inclusive  of  the  reserve  fri^d ;  for  all  lands  purchased  by  them, 
whether  for  cash,  bonds  or  stock,  payments  should  bs  made  in  cash,  bonds  or 
stock,  acpording  to  the  mode  of  the  purchase;  and  for  all  such  work  on  said 
first  division,  from  the  1st  of  August,  and  as  the  same  should  progress,  current 
pa3'ment  should  be  made  at  the  rate  of  fifty  per  cent,  in  cash,  twenty-five  per 
cent,  in  the  six  per  cent,  bonds  of  the  company,  and  twenty-five  per  cent,  in 
stock;  one-half  of  the  latter  to  be  reserved  for  an  indemnity  for  the  fulfilment 
of  the  contract,  until  said  division  of  the  road  should  be  completed. 

The  ninth  section  of  the  agreement  refers  to  the  second,  third  and  fourth 
sections  of  the  road.  For  the  fulfilment  of  all  its  obligations,  the  company 
agreed  to  pay  $27,500  per  mile  —  thirty-three  and  one-third  per  cent,  in  cash, 
on  the  return  and  adjustment  of  each  monthly  estimate  by  the  engineer;  a  like 
sum  in  the  bonds  of  the  company,  and  a  like  sum,  reserving  one-half  thereof 
for  indemnity,  in  the  stock  certificates  of  the  company.  "  The  monthly  esti- 
timates  to  be  governed  by  the  same  gradation  of  actual  expenditures  as  here- 
tofore, and  the  payment  to  be  made  on  such  estimate  of  actual  expenditures." 
And  it  was  provided  that,  upon  the  completion  of  either  of  the  second,  third 
or  fourth  sections,  in  work,  material,  station-houses  and  equipments,  the  whole 
of  the  payments  of  cash,  bonds  and  certificates  of  stock,  in  corresponding 
amounts,  equal  to  the  sum  aforesaid,  should  be  made  in  complete  discbarge  of 
said  company  upon  all  the  contracts  pertaining  to  that  section  of  the  road. 
The  breaches  laid  in  the  declaration,  applicable  to  the  pay ments,  are  as  follows: 
*^  And  the  said  plaintiff  in  fact  saith  that  the  said  defendants,  contrary  to  the  cov- 
enants or  agreements  in  the  indenture  aforesaid,  did  not  abide  by  the  decision 
of  their  engineer  as  to  the  amount  and  quantity  of  the  several  kinds  of  work 
done,  in  and  by  said  indenture  contracted  to  be  done  by  said  plaintiff  for  said 
defendants,  and  which  were  done  and  performed  by  the  plaintiff;  nor  did  said 
defetrdants  pay  said  plaintiff  for  the  work  done  by  him  for  them,  according  to 
said  agreement ;  but,  on  the  contrary,  utterly  refused  to  pay  the  plaintiff  there- 
for according  to  the  estimate  of  their  engineer;  although  the  plaintiff  avers  that 
slaid  engineer  made  to  said  defendants  a  return  of  the  monthly  estimates  of  the 
work  and  labor  done  by  plaintiff  upon  said  road." 

The  declaration  recites  the  eighth  article  and  avers  a  breach  in  reference  to 
the  payments,  as  follows:  '*And  the  plaintiff  avers  that  said  defendants,  in 
breach  of  their  covenant  aforesaid,  did  not,  for  all  the  work  performed  and  ma- 
terial furnished  up  to  said  1st  of  August,  make  a  full  settlement,  as  had  been 
heretofore  estimated,  monthly,  and  pay  the  plaintiff  therefor,  in  accordance 
with  the  covenants  aforesaid;  neither  did  said  defendants,  for  all  work  on  said 
division,  as  the  same  progressed,  after  said  1st  of  August,  according  to  their 

covenants  aforesaid,  pay  therefor  fifty  per  cent,  in  cash,  twenty-five  per  cent. 
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ir\  bonds,  and  1>vrenty-five  per  cent  in  stock,  one-half  being  retained,  as  stipu- 
lated, for  an  indemnity;  nor  did  said  defendants  pay  the  plaintiffs  therefor 
according  to  the  monthly  estimates  of  the  engineer,  as  returned  by  him." 
The  breach  of  the  covenants  contained  in  the  ninth  article  is  averred  in  language 
similar  to  the  above,  with  variances  corresponding  to  the  difference  of  the  sums 
to  be  paid. 

Before  a  trial  the  parties  agreed  to  refer  the  action  to  the  determination  of 
three  persons,  to  be  appointed  by  the  court,  whose  report,  or  the  report  of  any 
two,  was  to  be  made  as  soon  as  may  be;  and  that  judgment  thereon  was  to  be 
final,  and  execution  to  issue  accordingly.  Afterwards,  one  of  the  persons  ap- 
pointed was  authorized  to  act  alone,  and  this  person  returned  a  decision  in  favor 
of  tlie  defendant  (Myers)  for  an  ascertained  sum  as  damages.  Upon  the  return 
of  the  award  to  the  court  the  corporation  submitted  objections,  and  examined 
the  arbitrator  in  support  of  them.     These  objections  are  as  follows: 

'^  1.  That  the  said  Hale  has  acted  and  awarded  upon,  and  included  in  said 
award,  damages  for  a  subject  matter  not  referred  to  him. 

^'2.  That  the  said  Hale  has  included  in  his  said  award  damages  for  a  claim 
not  embraced  in  the  plaintiff's  writ  and  declaration,  and  not  sued  for  in  the 
above  action,  and  not  referred  to  his  arbitration  or  decision. 

"  3.  That,  in  and  by  his  said  award,  he  has  awarded  to  the  plaintiff  in  said  ac- 
tion damages  for  the  non-delivery  of  the  reserved  stock  specified  in  said  writ 
and  declaration,  and  in  the  contracts  therein  set  out  and  copied,  although  the 
said  reserved  stock  is  not  sued  for,  nor  is  any  allegation  made  in  the  said  writ  and 
declaration  that  the  same  had  been  demanded,  nor  was  any  proof  of  demand  of 
the  same  offered  at  the  hearing  before  said  referee,  nor  was  any  claim  for  the 
same  referred  for  his  arbitration  or  decision. 

''  4.  That  the  said  Hale  has  awarded  damages  to  the  said  plaintiff,'  in  lieu 
of  profits  for  work  not  performed  by  the  plaintiff  under  his  said  contracts,  con- 
trary to  law. 

"5.  That  there  having  been  no  proof  or  claim  that  the  defendants,  in  fraud 
of  the  plaintiff's  rights  under  bis  said  contract,  had  taken  the  contract  from  the 
plaintiff  and  given  to  any  other  person  at  a  lower  rate,  or  taken  it  for  the 
purpose  of  giving  it  to  any  other  party  at  a  lower  rate,  the  referee  has  awarded 
a  sum  as  damages  to  the  plaintiff  for  prospective  profits  not  earned  by  him, 
contrary  to  law. 

"  6.  That  it  does  not  appear  in  and  by  said  award  whether  the  said  referee 
has  credited  or  charged  the  plaintiff  with  an  amount  of  bonds  deposited  in  the 
bands  of  Le^i  Morrell,  under  the  terms  of  the  supplementary  contract,  dated 
February  6,  1851,  and  set  out  in  said  writ  and  declaration. 

"  7.  That  it  does  not  appear  in  and  by  said  award  what  disposition  was  made 
by  the  referee  of  an  amount  of  bonds  in  the  hands  of  D.  C.  Emery,  the  treas- 
urer of  said  corporation. 

"  8.  That  it  does  not  appear  in  and  by  said  award  whether  the  said  referee 
charged  the  said  plaintiff  with  an  amount  of  bonds  in  his  hands,  purporting  to 
have  been  issued  by  one  Nathaniel  J.  Herrick,  describing  himself  as  treasurer 
fro  tempore  of  said  corporation." 

The  arbitrator  testified  that  he  had  included  the  twelve  and  one-half  per 
cent,  of  reserved  stock  in  the  award ;  that  he  considered  the  demand  for  re- 
served stock  as  suspended  by  the  proceeding,  and  that  the  plaintiff  (Myers)  was 

entitled  to  damages  for  not  having  received  the  stock  previous  to  the  breach  of 
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the  contract.  He  savs  there  was  no  distinct  claim  made  before  the  referee  for 
the  reserved  stock,  but  the  account  embraced  it  by  way  of  debtor  and  creditor. 
The  books  showed  he  was  entitled  to  reserved  stock,  but  not  as  subject  to  his 
order,  or  that  he  had  any  opportunity  to  receive  it.  He  said  it  was  admitted 
that  that  amount  of  reserved  stock  would  be  due  to  him  on  settlement  of  his 
account,  but  not  that  he  had  at  any  time  had  it  under  his  control,  nor  was  there 
any  evidence  that  he  had  demanded  it.  This  testimony,  with  more  to  the  same 
effect,  was  elicited  from  the  arbitrator  upon  his  examination  before  the  circuit 
court,  upon  the  return  of  the  award,  and  in  support  of  the  exceptions  to  it. 
The  learned  judge  who  presided  received  the  evidence,  but  overruled  the  ex- 
ceptions, and  embodied  the  testimony  and  the  decision  in  a  bill  of  exceptions, 
reserving  his  opinion  of  the  regularity  of  ttat  mode  of  proceeding,  and  whether 
the  judgment  can  be  revised. 

§  14J>.  Eacceptions  to  award  of  arbitrator. 

We  are  of  the  opinion  that  the  equity  of  the  statute  allowing  a  bill  of  exceptions 
in  courts  of  common  law  of  original  jurisdiction  embraces  all  such  judgments 
or  opinions  of  the  court  that  arise  in  the  course  of  a  cause,  which  are  the  sub- 
jects of  revision  by  an  appellate  court,  and  which  do  not  otherwise  appear  on 
the  record.  Strother  v.  Hutchinson,  4  Bing.  N.  C,  83;  Ford  v.  Potts,  1  Halst., 
388;  Nesbitt  v.  Dallam,  7  G.  &  J.,  494;  9  Port.,  136. 

§  1 60.  Supreme  court  will  not  pass  vpon  evidence. 

But  to  present  a  question  to  this  court,  the  subordinate  tribunal  must  ascer- 
tain the  facts  upon  which  the  judgment  or  opinion  excepted  to  is  founded;  for 
this  court  cannot  determine  the  weight  or  effect  of  evidence,  nor  decide  mixed 
questions  of  law  and  fact.    Zeller  v.  Eckert,  4  How.,  289. 

g  1  51.  Review  of  award. 

The  practice  prevails  in  the  courts,  where  rules  of  reference  are  in  use,  to  ex- 
amine the  arbitrators  as  witnesses,  to  ascertain  facts  material  to  the  validity'' of 
the  award;  and  the  appellate  courts  are  accustomed  to  revise  their  decisions, 
and  upon  principle  we  see  no  objection  to  the  introduction  of  the  same  practice 
into  the  courts  of  the  United  States  under  the  limitations  we  have  indicated. 
Thornton  v.  Carson,  7  Cranch,  597;  Butler  v.  Mayor  of  N.  Y.,  7  Hill,  329; 
Lutz  V.  Linthicum,  8  Pet.,  166;  Sawyer  v.  Freeman,  35  Maine,  546;  Ward  v. 
American  Bank,  7  Met.,  480.  In  the  present  instance  we  can  collect  from  the 
evidence  of  the  referee,  as  shown  in  the  exceptions,  the  fact  necessary  to  raise 
some  of  the  questions  contained  in  the  objections  to  the  award,  without  being 
involved  in  the  dispute  between  the  parties  as  to  the  condition  in  which  the 
reserved  stock  had  been  placed  by  the  corporation.  ^ 

§  152.  Award  should  include  nothing  not  submitted. 

The  law  is  well  settled,  that,  by  the  reference  of  an  action  to  the  determina* 
tion  of  an  arbitrator,  nothin<5  is  included  in  the  submission  but  the  subject 
matter  involved  in  it.  Tidd's  Pr.,  822;  2  T.  R,  645.  And  if  an  arbitrator 
embraces  in  his  award  matter  not  submitted,  and  includes  the  result  in  a  single 
conclusion,  so  as  to  render  it  impossible  to  separate  the  matters  referred  from 
those  which  have  not  been,  the  award  is  bad.  Lyle  v.  Rodgers,  5  Wheat.,  394; 
33  Maine,  219;  Sawyer  v.  Freeman,  35  Maine,  546.  The  defendant  contends 
that  no  claim  for  the  reserved  stock,  or  for  damages  for  its  non-delivery,  was 
embraced  in  the  declaration  or  sued  for  in  the  action;  and,  as  the  reference 
was  one  of  the  action  merely,  no  such  claim  was  submitted  to  the  referee. 
-This  involves  the  construction  of  the  declaration. 
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§  163.  In  an  action  for  hreach  of  contract  to  pay  in  instalments  for  worJc^  re* 
serving  part  for  indemnity^  an  award  is  good  which  embraces  dam,ages  for  tJie 
fund  reserved. 

We  have  extracted  the  averments  in  the  declaration  that  were  designed  to 
charge  the  corporation  with  the  non-performance  of  the  covenants  for  the  pay- 
ment for  work  done  before  the  dismissal  of  the  contractor.  In  one  of  those  the 
charge  is  that  the  corporation  had  neglected  and  refused  to  malie  any  pay- 
ments, and  thus  a  total  failure  to  fulfil  its  obligations  in  respect  to  payments 
is  alleged.  The  assignments  of  the  breaches  of  the  eighth  and  ninth  articles 
are  made  in  the  language  of  the  covenants  themselves,  and  the  failure  charged 
is  coextensive  with  the  obligations.  If  the  corporation  had  created  no  re- 
served stock,  or  had  made  no  appropriation  for  the  contractor,  according  to  the 
monthly  estimates  as  the  work  progressed,  and  had  finally  dismissed  him,  so  as 
to  exclude  his  claim  for  the  stock  reserved  when  his  contract  had  been  f  ulilUcd, 
there  could  have  been  no  ground  for  affirming  that  a  breach  of  the  covenants 
had  not  been  made  by  the  corporation,  and  that  damages  were  not  due.  There 
would  have  been  no  argument  to  support  the  allegation  that  the  contractor 
was  a  corporator  to  the  extent  of  the  stock  which  should  have  been  reserved. 
But,  as  we  interpret  the  declaration,  its  averments  have  this  scope  and  op  ora- 
tion. It  was  the  duty  of  the  arbitrator  to  ascertain  the  truth  of  these  cliarges. 
They  were  the  precise  subject  of  the  reference.  The  arbitrator  has  explained 
with  clearness  in  his  testimony  his  conclusion  on  the  subject  of  this  stock,  that 
the  contractor  had  no  title  to  the  shares;  that  is,  that  he  ha  1  not  been  paid  by 
the  appropriation  of  so  much  reserved  stock  for  his  use.  This  conclusion  of 
his  is  a  final  decision  on  the  question,  for  this  court  cannot  revise  his  mistakes, 
either  of  law  or  of  fact,  if  such  had  been  estiblish:;d.  Barchell  v.  Marsh,  IT 
How.,  344;  Kleine  v.  Catara,  2  Gall.,  61.  Tiie  objections  we  have  noticovl  in- 
clude all  that  were  insisted  on  in  the  argument. 

§  154.  If  the  original  writ  is  lost  after  defendant  .is  properly  hrought  into 
courts  the  court  may  order  u  copy  to  he  filed. 

The  objection  taken  to  the  absence  of  an  original  writ,  or  to  the  supply  of  a 
copy,  is  not  tenable.  The  original  writ  had  fuUilled  its  function  whe.i  the  de- 
fendant had  been  brought  into  court,  and  its  loss  did  not  affect  the  action  of 
the  plaintiff;  and  it  was  a  matter  resting  in  the  discretion  of  the  court,  upon 
ascertaining  the  defective  state  of  the  record,  to  supply  the  deficiency.  Our 
conclusion  is,  there  is  no  error  in  the  record. 

Judgment  affirmed.^ 

Mb.  Justice  Daniel  dissented. 

BURCHELL  v.  MARSH. 
(17  Howard,  844-352.    185  4.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Illinois. 

Opinion  by  Mr.  Justice  Grieb. 

Statement  of  Facts. —  This  case  was  submitted  on  bill  and  answer.  The 
appellees,  who  were  complainants  below,  pray  the  court  to  set  aside  an  award 
made  between  the  parties  as  "fraudulent  and  void."  .  Tae  bill  charges  that 
"the  award  was  made  either  from  improper  and  corrupt  motives,  with  the  de- 
sign of  favoring  said  Burchell,  or  in  ignorance  of  the  rights  of  the  parties  to 
said  submission,  and  of  the  duties  and  powers  of  the  arbitrators  who  signed  the 
said  award."     The  answer  denies  "  that  the  arbitrators  acted  unjustly,  or  with 
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partiality  or  ignorance,  in  making  their  award ;  but  avers  that  they  acted  justty, 
fairly,  and  with  a  due  consideration  of  the  rights  of  the  parties."  This  allega- 
tion of  the  answer  must  be  taken  to  be  true,  unless  it  appears,  from  other  facta 
admitted  by  it,  that  this  conclusion  or  averment  founded  on  them  is  tncorrect. 
In  the  consideration  of  this  case,  it  will  not  be  necessary  to  incumber  it  with  a 
history  of  the  facts  charged  and  admitted  or  denied  by  the  pleadings,  except 
as  they  shall  be  incidentally  noticed.  The  general  principles  upon  which  courts 
of  equity  interfere  to  set  aside  awards  are  too  well  settled  by  numerous  decis- 
ions to  admit  of  doubt.  There  are,  it  is  true,  some  anomalous  cases,  which,  depend- 
ing on  their  peculiar  circumstances,  cannot  be  exactly  reconciled  with  any 
general  rule ;  but  such  cases  can  seldom  be  used  as  precedents. 

§  1 55.  Public  policy  as  to  arbitration  and  awards.     Mistakes  of  arbiiralors. 

Arbitrators  are  judges  chosen  by  the  parties  to  decide  the  matters  submitted 
to  them,  finally  and  without  appeal.  As  a  mode  of  settling  disputes,  it  should 
receive  every  encouragement  from  courts  of  equity.  If  the  award  is  within 
the  submission,  and  contains  the  honest  decision  of  the  arbitrators,  after  a  full 
and  fair  hearing  of  the  parties,  a  court  of  equity  will  not  set  it  aside  for  error, 
either  in  law  or  fact.  A  contrary  course  would  be  a  substitution  of  the  judg- 
ment of  the  chancellor  in  place  of  the  judges  chosen  by  the  parties,  and  would 
make  an  award  the  commencement,  not  the  end,  of  litigation.  In  order,  says 
Lord  Thurlow  (Knox  v,  Symmonds,  1  Ves.  Jr.,  369),  ,"to  induce  the  court  to 
interfere,  there  must  be  something  more  than  an  error  of  judgment,  such  as 
corruption  in  the  arbitrator,  or  gross  mistake,  either  apparent  on  the  face  of  the 
award,  or  to  be  made  out  by  evidence;  but  in  case  of  mistake,  it  must  be  made 
out  to  the  satisfaction  of  the  arbitrator,  and  that  if  it  had  not  happened  he 
should  have  made  a  different  award."  Courts  should  be  careful  to  avoid  a 
wrong  use  of  the  word  "  mistake,"  and,  by  making  it  synonymous  with  mero 
error  of  judgment,  assume  to  themselves  an  arbitrary  power  over  awards.  The 
same  result  would  follow  if  the  court  should  treat  the  arbitrators  as  guilty  of 
corrupt  partiality,  merely  because  their  award  is  not  such  an  one  as  the  chancellor 
would  have  given.  We  are  all  too  prone,^  perhaps,  to  impute  either  weakness 
of  intellect  or  corrupt  motives  to  those  who  differ  with  us  in  opinion. 

§  156.  Award  of  damages  in  business  controversies  does  7iot  necessarily  indude 
award  for  slander^  although  evidence  of  slander  may  have  been  admitted. 

1.  The  first  objection  to  the  award  in  this  case  is  that  it  is  not  withm  the 
submission.  But  we  are  of  opinion  this  objection  is  without  foundation.  The 
submission  recites  that  controversies  and  disputes  had  arisen  between  the  firm 
of  Marsh  &  Freer,  and  of  Freer  &  Arbuckle,  with  Burohell.  It  states  the 
controversies  to  have  arisen  from  suits  brought  by  said  firms  against  Burchell, 
to  recover  certain  debts  claimed  to  be  due  by  him  to  the  firms,  respectively, 
"  and  the  said  Burchell  claims  to  have  sustained  damages  by  reason  of  having 
been  sued  by  said  firms,  and  by  reason  of  the  doings  of  the  said  firms  towards 
him."  The  parties,  therefore,  agi'eed  to  submit ''all  demands,  suits,  claims, 
causes  of  action,  controversies,  and  disputes  between  them,  to  the  arbitration 
and  award  of  F.  B.  Mosley,"  etc.,  *'  who  are  to  hear  all  matters  of  claim  of 
either  party,  upon  or  against  the  other,  in  law  or  equity."  On  the  hearing,  the 
arbitrators  received  evidence  of  the  debts  alleged  to  be  due  from  Burchell  to  the 
two  firms,  and  of  the  alleged  oppressive  and  ruinous  suits  brought  against  him  by 
one  Cross,  who  acted  as  agent  of  the  firms.  The  witnesses,  in  proving  these 
transactions,  were  permitted  to  state  certain  slanderous  language  used  by  Cross 
in  speaking  to  and  of  Burchell,  charging  him  with  dishonesty  and  perjury. 

1342 


THE  AWARD.  8  157» 

When  this  testimony  was  oflfered,  the  complainants'  counsel  agreed  that  it  might 
be  received,  subject  to  exceptions.  It  has  baen  argued,  that,  because  the  arbi- 
trators received  evidence  of  the  slanderous  language  used  by  Cross,  that  there- 
fore they  included  in  their  award  damages  for  his  slanders,  for  which  his 
principals  would  not  be  liable;  and  that  therefore  they  had  taken  into  consid- 
eration matters  not  contained  in  the  submission.  B]L\t  the  answer  to  this  allega- 
tion is,  that  the  record  shows  no  admission  or  proof  that  the  arbitrators  allowed 
any  damages  for  the  slanders  of  Cross.  Whether  the  complainants  were  liable, 
and  how  far  they  were  justl}"  answerable  for  the  conduct  of  their  agent,  were 
questions  of  law  and  fact  submitted  to  the  arbitrators.  All  these  questions 
were  fully  argued  before  them  by  counsel  Whether  their  decision  on  them 
was  erroneous  does  not  appear.  The  transactions  which  were  testified  to,  with 
regard  to  the  suits  brought  against  Burchell,  and  whether  they  were  oppressive, 
wrongful,  and  ruinous  to  him,  was  one  of  the  very  matters  submitted  to  the 
arbitrators.  The  words  as  well  as  the  acts  of  Cross  made  part  of  the  res  gestWy 
and  could  not  well  be  severed  in  giving  a  history  of  them.  Every  presumption 
is  in  favor  of  the  validity  of  the  award.  If  it  had  stated  an  account,  by  which 
it  appeared  that  the  arbitrators  had  made  a  specific  allowance  of  damages  for 
the  slanders  of  Cross,  it  would  have  been  annulled,  to  that  extent  at  least,  as 
beyond  the  submission.  But  it  cannot  be  interred  that  the  arbitrators  went  be- 
yond the  submission,  merely  because  they  may  have  admitted  illegal  evidence 
about  the  subject  matter  of  it.  We  are  of  opinion,  therefore,  that  there  is 
nothing  on  the  record  to  show  that  the  arbitrators,  in  making  this  award,  ex- 
ceeded their  authority,  or  went  beyond  the  limits  of  the  submission. 

§  1 57.  Corruption  will  not  be  imputed  to  arbitrators  beca'use  they  differ  frorrh 
the  court  in  their  estimate  of  a  matter  which  depends  upon  discretion  rather  than 
calculation. 

2.  The  ch.arges  of  fraud,  corruption  or  improper  conduct  in  the  arbitrators, 
as  we  have  seen,  are  wholly  denied  by  the  answer,  which  must  be  assumed  to 
be  true,  unless  facts  are  admitted  from  which  they  are  a  necessary  or  legal  in- 
ference. We  can  see  nothing  in  the  admitted  facts  of  the  case  from  which  any 
such  inference  can  be  justly  made.  The  damages  allowed  for  the  alleged  op- 
pression of  Burchell,  and  the  ruin  of  his  business  as  a  merchant,  may  seem 
large  to  some,  while  others  may  think  the  sum  of  $4,000,  or  even  $5,000,  as  no 
extravagant  compensation  for  such  injuries.  It  may  be  admitted  that,  on  the 
facts  appearing  on  the  face  of  the  record,  this  court  would  not  have  assessed 
damages  to  so  large  an  amount,  nor  have  divided  them  so  arbitrarily  between 
the  parties;  but  we  cannot  say  that  the  estimate  of  the  arbitrators  is  so  out- 
rageous as  of  itself  to  constitute  conclusive  evidence  of  fraud  or  corruption. 
Damages  for  injuries  of  this  sort  cannot  be  measured  by  any  rules,  nor  can  the 
court  properl}''  impute  corruption  to  others,  because  they  differ  with  them  in 
their  estimation  of  a  matter  which  depends  on  discretion  rather  than  calcula- 
tion. It  is  enough  that  the  parties  have  agreed  to  trust  the  discretion  and  judg- 
ment of  neighbors  acquainted  with  them,  and  their  relative  standing  and  credit. 
The  admission  of  witnesses  to  prove  their  estimate  of  the  damages  (even  if  it 
had  been  in  the  face  of  the  objection  of  counsel,  and  not  by  consent)  may  have 
been  an  error  in  judgment,  but  it  is  no  cause  for  setting  aside  the  award  ;  nor 
can  the  admission  of  illegal  evidence,  or  taking  the  opinion  of  third  persons,  be 
alleged  as  a  misbehavior  in  the  arbitrators  which  will  affect  their  award.  If 
they  have  given  their  honest,  incorrupt  judgment  on  the  subject  matters  sub- 
mitted to  them,  after  a  full  and  fair  hearing  of  the  parties,  they  are  bound  by 
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it;  and  a  court  of  chanoery  have  no  right  to  annul  their  award  because  it 
thinks  it  could  have  made  a  better.  In  fine,  we  are  of  opinion  that  this  record 
furnishes  no  evidence  of  corruption  or  misbehavior  in  the  arbitrators,  nor  of 
"ignorance"  (as charged  in  the  bill),  or  of  any  such  mistake  as  would  justify  a 
court  of  chancery  in  annulling  it.  The  decree  of  the  court  below  is  therefore 
reversed,  and  the  record  remitted,  with  directions  to  dismiss  the  bill  of  com- 
plaint,  with  costs,  but  without  prejudice  to  any  legal  defense. 

Justices  M'Lean  and  Nelson,  dissented. 

« 

Dissenting  opinion  by  Mb.  Justice  Nelson. 

I  do  not  agree  to  the  judgment  of  the  court  in  this  case.  T  think  the  dam- 
ages allowed  against  the  complainants,  by  the  arbitrators,  are  so  extravagant, 
dispropoitioned  and  gross  as  to  afford  evidence  of  passion  and  prejudice, 
and  justified  the  judgment  of  the  court  below  in  setting  aside  the  award.  It 
is  difficult,  if  not  impossible,  to  see,  upon  any  other  ground,  how  between 
$4,000  and  $5,000  should  have  been  allowed  against  one  of  the  firms  in  the 
submission,  and  but  some  one  thousand  dollars  against  the  other,  under  the  cir- 
cumstances of  the  case. 

TORRANCE  v.  AMSDEN. 
(Circuit  Court  for  Ohio:  8  McLean,  509-^17.    1844.) 

Opinion  by  Leavitt,  J. 

Statement  of  Facts. —  After  the  institution  of  this  suit,  and  before  the  trial 
term,  the  parties  by  their  written  submission,  dated  the  3d  of  May,  1S449 
agreed  to  refer  the  matters  in  controversy  to  arbitrators,  who  were  to  meet 
within  ninety  days  from  the  date  of  the  agreement,  on  ten  days'  previous  notice 
by  either  party,  and  were  authorized  "  to  hear  all  the  proofs  and  allegations  of 
the  parties,  in  relation  to  the  matters  in  difference,  and  determine  the  same  as 
shall  be  legal  and  jus{."  It  was  also  agreed  that  the  award,  having  been  made 
in  writing,  should  be  filed  by  the  successful  part}^  who  was  authorized  to  make 
it  a  rule  of  this  court,  and  to  cause  judgment  to  be  entered  thereon  for  the 
amount  of  damages  and  costs  adjudged  to  be  paid.  The  arbitrators  met  in 
pursuance  of  this  agreement;  and,  by  their  award,  dated  the  20th  of  July  last, 
report  that  there  is  due  from  the  defendants  to  the  plaintiffs  the  sum  of  $704.91. 

The  award  was  filed  in  this  court  on  the  first  day  of  the  present  term,  ac- 
companied with  a  notice  of  a  motion  for  a  judgment  thereon.  And  on  the  same 
day  the  defendants  filed  their  motion  for  a  rule  to  show  cause  why  said  award 
should  not  be  set  aside.  In  support  of  the  motion  to  set  aside  the  award  it  is 
insisted  that  the  defendants  were  deprived  of  an  opportunity  to  present  all 
their  testimony  at  the  hearing,  by  reason  of  the  unexpected  absence  of  an  im- 
portant witness,  who  was  prevented  by  sickness  from  attending;  and  that  the 
arbitrators  unreasonably  refused  to  adjourn  or  postpone  the  hearing  for  the 
purpose  of  enabling  the  defendants  to  procure  the  testimony  of  this  witness. 
It  is  also  insisted  that  the  defendants  were  surprised  at  the  hearing  by  the  un- 
expected character  of  the  testimon}''  of  the  witness  Hitchcock,  which  testi- 
mony, it  is  alleged,  the  defendants  are  able  to  contradict  and  disprove.  Several 
affidavits  have  been  read  to  sustain  these  allegations  and  to  make  it  appear 
that  great  injustice  has  been  done  to  the  defendants  by  the  award  of  the  arbi- 
trators. 

To  understand  fully  the  matters  in  controversy  between  these  parties,  and 
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the  bearings  of  the  affidavits  on  the  points  presented  for  the  decision  of  the 
court,  it  will  be  necessary  to  refer  briefly  to  the  nature  of  the  claim  set  up  by 
the  plaintiffs,  and  which  it  was  the  object  of  the  present  suit  to  enforce.  The 
facts  are  substantially  as  follows:  The  plaintiffs,  being*  citizens  of  the  state 
of  New  York,  engaged  in  the  business  of  manufacturing  flour,  made  advances 
in  money  to  the  defendants,  who  are  commission  merchants  in  the  state  of 
Ohio,  for  the  purchase  of  wheat,  with  an  express  stipulation  embodied  in 
the  receipts  given  for  the  cash  so  advanced,  that  the  wheat  was  to  be  purchased 
at  specified  prices.  It  appears  that  some  time  after  these  advances  were  made 
there  was  a  considerable  advance  in  the  price  of  wheat,  and  that  the  defendants 
I  continued  to  make  purchases  at  these  prices,  though  above  the  prices  stipulated 
\  in  the  receipts ;  and  that  the  wheat  so  purchased  was  forwarded  to  and  re- 
ceived by  the  plaintiffs,  who  credited  the  defendants  therewith  at  the  rates 
mentioned  in  the  receipts,  and  not  at  the  rates  actually  paid  by  them.  And 
by  this  mode  of  crediting  the  wheat  a  considerable  balance  was  found  due  to 
the  plaintiffs.  It  was  claimed  by  the  defendants,  that  one  Hitchcock,  who  was 
a  general  agent  for  the  plaintiffs  in  the  purchase  and  shipment  of  wheat,  was 
fully  apprised  that  the  defendants  were  purchasing  at  the  advanced  prices^ 
and  that  he  recognized  and  ratified  these  purchases. 

It  will  be  apparent  from  the  foregoing  statement  that  the  important  question 
to  be  decided  by  the  arbitrators  was  whether  the  agent  of  the  plaintiffs  had 
authorized  or  assented  to  the  purchases  made  by  the  defendants,  at  prices  be- 
yond those  stipulated  in  the  receipts.  Such  authority  or  assent  on  the  part  of 
their  agent  would  be  obligatory  on  the  plaintiffs,  and  would  entitle  the  defend- 
ants to  a  credit  at  the  rates  at  which  the  purchases  were  made.  And,  on  the 
other  hand,  without  such  authority  or  assent,  the  plaintiffs  could  rightly  insist 
that  the  defendants  were  concluded  by  the  prices  specified  in  the  receipts  they 
executed.  Do  the  facts  exhibited  in  the  affidavits  in  support  of  the  motion  to 
set  aside  the  award  prove  that,  owing  to  any  improper  conduct  on  the  part  of 
the  arbitrators,  the  defendants  have  been  prevented  from  a  fuU  investigation  of 
the  important  fact  in  issue  between  the  parties,  and  that  injustice  has  been  done 
to  the  defendants  by  the  award? 

§  158.  The  statute  of  Ohio  does  not  take  away  the  common  law  right  to  arbi- 
irate. 

It  does  not  satisfactorily  appear  from  the  written  submission  of  the  parties 
whether  thev  intended  this  reference  as  at  common  law,  or  under  the  statute 
of  Ohio.  It  may  perhaps  be  regarded  in  either  aspect.  The  statute  regulat- 
ing arbitrations  does  not  take  away  the  common  law  right  of  parties  to  arbi- 
trate their  controversies.  Wright's  Kep.,  37.  It  is  clear,  however,  that  it  was 
competent  for  the  parties  to  refer  the  matters  in  controversy  between  them  to 
arbitrators  under  the  statute.  The  right  of  statutory  reference  is  not  confined 
to  cases  in  which  no  suit  is  pending.  The  first  section  of  the  statute  secures  to 
"all  persons  who  shall  have  any  controversy  or  controversies,  except  when  the 
possession  or  title  of  real  estate  may  come  in  question,"  the  right  of  reference 
to  arbitrators.  It  is  equally  clear  that  parties  litigant  in  this  court,  in  any 
case  in  which  the  court  has  jurisdiction,  have  the  same  right  to  refer  their  con- 
troversies as  if  the  case  was  pending  in  a  state  court. 

§  159.  A  court  wiU  set  aside  an  award  of  arbitrators  for  misconduct  or 
where  they  have  decided  contrary  to  law. 

For  the  present  this  will  be  considered  as  a  proceeding  under  the  statute  of 
Ohio.  By  the  eleventh  section  of  that  statute  courts  are  authorized  to  set  aside 
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any  award  made  under  it,  if  it  appear  that  it  has  been  obtained  by  fraud,  cor- 
ruption or  undue  means,  or  "  that  the  arbitrators  have  misbehaved."  There  is 
no  pretense  in  the  present  case  that  the  award  was  the  result  of  fraud,  corrup- 
tion or' any  undue  means.  And  viewed  as  a  statutory  reference,  it  cannot  be 
set  aside,  upless  the  arbitrators  have  been  guilty  of  some  misbehavior.  The 
statute  does  not  define  what  shall  constitute  such  misbehavior  on  the  part  of 
the  arbitrators  as  will  be  sufficient  to  invalidate  their  award;  but  it  is  clear 
the  award  may  be  liable  to  objection  on  this  ground,  in  a  Case  involving  no 
moral  turpitude  or  wilful  misconduct  on  the  part  of  the  arbitrators.  If,  while 
acting  in  perfect  good  faith,  they  have  mistaken  or  misapprehended  their  duty^ 
and  injury  or  injustice  have  resulted  therefrom  to  either  of  the  parties,  it  is 
competent  for  the  court  to  which  the  award  is  returned  to  remedy  the  evil  by 
setting  it  aside  and  opening  the  controversy  for  a  rehearing.  The  exception 
taken  to  the  conduct  of  the  arbitrators  in  this  case  is  founded  mainly  on  the 
allegation  that  they  unreasonably  refused  to  postpone  the  hearing,  under  cir- 
cumstances in  which  it  is  insisted  it  was  plainly  their  duty  to  have  done  so. 
And  if  this  allegation  is  sustained,  it  affords  a  sufficient  ground  for  the  inter- 
position of  this  court  in  the  manner  sought  for  by  the  defendants.  The  facts 
disclosed  in  the  affidavits  bearing  on  this  point  will  be  briefly  noticed. 

§  1 60.  Where  the  arMtratora  refuse  time  to  produce  an  important  witnesSy 
the  award  will  he  set  aside. 

The  defendant  Amsden,  in  his  affidavit,  states  that  he  considered  Charles  P. 
Davis  as  a  material  witness  on  the  trial,  and  that,  previous  to  the  trial,  he  had 
obtained  from  him  a  promise  to  attend.  He  also  states  that  when  the  arbitra- 
tors and  parties  met,  and  before  the  hearing  commenced,  he  made  known  the 
fact  to  the  arbitrators  that  Davis  was  an  important  witness  for  him,  and  that 
he  had  reason  to  expect  his  attendance  before  the  termination  of  the  trial;  and 
with  that  expectation  he  consented  that  the  hearing  should  commence  in  the 
absence  of  the  expected  witness.  It  appears  from  the  affidavits  of  others,  that, 
when  the  trial  had  proceeded  for  about  an  hour,  the  defendant  Amsden  received 
the  information  by  a  person  who  then  arrived  at  the  place  of  trial  that  the  ab- 
sent witness  would  not  be  able  to  attend,  on  account  of  sickness.  And  a 
motion  was  immediately  made  for  the  adjournment  of  the  trial,  on  the  ground 
of  the  unavoidable  absence  of  the  witness  Davis ;  but  the  arbitrators  overruled 
this  motion,  decided  that  the  trial  should  then  proceed,  and  made  up  their 
award,  without  giving  the  defendant  an  opportunity  of  introduing  Davis  as  a 
WMtness.  The  affidavit  of  Davis  is  before  the  court.  He  corroborates  the  state- 
ment of  Amsden,  as  to  his  previous  promise  to  attend  the  trial,  and  says  it 
was  his  purpose  to  attend,  and  that  sickness  alone  prevented  him  from  doings 
so.  Davis  also  sets  forth  in  his  affidavit,  that,  during  the  time  the  defendants 
were  purchasing  wheat  for  the  plaintiffs,  he  was  clerk  for  Chapman  &  Hark- 
ness,  and  that  they  purchased  wheat  for  Hitchcock  as  the  agent  of  plaintiffs, 
with  funds  received  from  the  defendants,  for  which  the  agent  allowed  Chap- 
man &  Harkness  the  highest  market  price,  and  very  considerably  above  the 
prices  stipulated  in  the  receipts  given  by  the  defendants  to  the  plaintiffs. 

The  facts  to  which  Davis  would  have  testified,  if  present  at  the  trial,  show 
clearly  that  he  was  properly  regarded  as  a  material  witness  for  the  defendants, 
and  that  his  testimony  might  have  produced  a  result  different  from  that  ta 
which  the  arbitrators  arrived;  for  it  is  impossible  to  resist  the  conclusion  that 
the  evidence  of  Hitchcock,  to  the  effect  that  he  had  hot  authorized  the  defend- 
ants to  pay  the  advanced  prices  for  wheat,  and  had  hot  given  his  assent  to  the 
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purchases  made  at  such  prices,' had  a  controlling  influence  on  the  minds  of  the 
arbitrators  in  making  their  award.  And  any  testimony  contradictory  of  that 
given  by  Hitchcock,  on  this  "material  point  in  the  controversy  between  these 
parties,  could  not  be  otherwise  tlian  important  to  the  defendants.  Though  it 
may  not  have  been  sufficient,  in  the  judgment  of'  the  arbitrators,  to  overthrew 
and  set  aside  the  statement  of  Hitchcock,  yet  if  it  would  have  conduced  to 
that  result,  it  was  the  right  of  the  defendants  to  have  the  benefit  of  it ;  and  that 
they  were  deprived  of  it,  after  the  use  of  reasonable  diligence  to  obtain  itj  and 
without  any  default  on  their  part,  affords  a  just  ground  of  complaint. 

That  the  arbitrators  possessed  the  power  to  adjourn  from  time  to  time,  as 
they  should  deem  necessary  to  the  investigation  of  the  merits  of  the  contro- 
versy between  these  parties,  cannot  be  disputed.  And  it  was  a  matter  6f 
obvious  justice  and  propriety  to  exercise '  this  power,  if,  from  any  cause  not  at- 
tributable to  negligence,  either  party  was  prevented,  at  the  time  set  for  the 
hearing,  from  producing  material  testimony.  So  far  as  any  authorities  have 
been  found  bearing  upon  this  point,  they  sustain  the  position  that  the  refusal 
of  the  arbitrators  to  grant  a  postponement  in  this  case  is  a  good  ground  for 
setting  aside  their  award,  and  opening  the  case  for  another  investigation.  In 
vol.  1,  Am.  Com,  Law,  page  470,  an  abstract  is  given  of  the  case  of  Ooryell 
V.  Coryell,  reported  in  Coxe's  N.  J.  Rep.,  385,  in  which'  the  court  say,  "if  the 
arbitrators  refuse  a  request  for  an  adjournment,  founded  on  sufficient  reasons, 
and  offered  at  a  proper  season,  it  is  a  good  ground  for  vacating  an  award." 

It  is  also  urged,  as  a  ground  for  setting  aside  the  award,  that  the  defendants 
were  surprised  at  the  hearing  by  evidence  which  they  could  not  reasonably 
anticipate,  and  which  they  were  not  prepared  to  rebut.  It  may  be  questioned 
whether,  viewing  this  as  a  mere  statutory  reference,  the  award  is  open  to  any 
exceptions  not  specified  in  the  statute.  But  as  the  allegation  of  surprise  at  the 
trial  is  closely  connected  with  the  refusal  of  the  arbitrators  to  grant  an  adjourn- 
ment, it  will  not  be  improper  to  notice  it. 

§  1 6 !•  Analogy  between  an  aioard  and  a  verdict. 

It  is  laid  down  in  the  books  that  awards  are  put  upon  the  same  footing  as 
verdicts  at  law ;  and  the  reasons  which  will  induce  a  court  to  grant  a  new  trial 
will  prevail  on  an  application  to  set  aside  an  award.  1  Am.  Com.  Law,  464, 
and  the  authorities  there  cited.  And  in  Tidd's  Prac.  (New.  Ed.),  841,  the  doc- 
trine is  asserted  as  applicable  to  the  English  courts,  that  on  an  affidavit  that  the 
party  has  procured  new  evidence  since  the  reference,  and  that  there  was  some 
surprise  at  the  hearing,  against  which  he  could  not  be  required  to  guard,  a  new 
hearing  will  be  granted.  Do  the  facts  disclosed  in  the  affidavits  bring  this  case 
within  these  principles? 

The  defendant  Arasden  states  in  his  affidavit,  he  was  not  aware,  till  the  trial, 
that  Hitchcock  would  deny  the  authority  given  to  purchase  wheat  at  the  ad- 
vanced market  prices,  and  was,  therefore,  not  prepared  to  prove  this  fact.  He 
also  states  that  he  has  been  informed  since  the  trial  that  he  can  prove  the  ad- 
missions of  Hitchcock  that  such  authority  was  given,  but  was  not  aware  of  this 
testimony  before  or  at  the  trial.  And  the  affidavits  of  several  witnesses  are 
produced,  from  whose  statements  the  implication  is  strong  that  the  agent 
Hitchcock  was  apprised  of  the  prices  paid  by  the  defendants  for  wheat,  and 
gave  his  sanction  to  the  purchases. 

For  th(9  purposes  of  this  motion,  the  facts  stated  in  the  affidavits,  being^un- 
contradicted,  are  to  be  taken  as  true.  Amsden  asserts  positively  that  he  was 
authorized  by  Hitchcock  to  give  the  increasing  market  prices  for  wheat.    He 
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prepared  for  the  trial  under  a  belief  that  the  agent  of  the  plaintiffs  would  not 
deny  this  fact.  His  denial,  therefore,  was  a  surprise  upon  him,  against  which 
he  could  not,  under  the  circumstances  of  the  case,  be  expected  to  guard,  and 
which,  in  the  judgment  of  the  court,  affords  an  additional  reason  for  giving  to 
these  parties  another  opportunity  to  investigate  the  matters  in  controversy  be- 
tween them. 

Courts  reluctantly  interfere  to  set  aside  the  verdict  of  triers,  appointed  by 
parties  to  settle  their  disputes.  They  will  not  do  so  from  the  mere  fact  that 
these  triers  have  arrived  at  a  different  result  from  that  to  which  the  court  would 
have  been  conducted  from  the  evidence  adduced;  nor  will  they  ordinarily  dis- 
turb an  award  on  the  ground  that  the  arbitrators  have  mistaken  the  law;  bat 
where,  in  a  proper  case  made,  they  have  refused  a  postponemant,  or  a  party 
has  been  surprised,  without  any  default  on  his  side,  by  unexpected  evidence  at 
the  hearing,  so  that  the  facts  of  the  case  have  not  been  fully  presented  to  the 
arbitrators,  and  a  reasonable  ground  of  suspicion  is  afforded  that  ample  justice 
has  not  been  done,  it  is  a  matter  of  .the  most  obvious  propriety  to  give  an  op- 
portunity for  a  retrial. 

In  the  present  case,  less  repugnance  is  felt  to  setting  aside  this  award,  from 
the  consideration  of  the  fact  that,  if  the  plaintiffs'  demand  is  a  just  and  equi- 
table one,  it  will  not  be  hazarded  by  this  course,  as  they  will  have  the  amplest 
opportunity  of  reasserting  and  establishing  it  on  a  second  trial  On  the  other 
hand,  if  judgment  is  now  entered  on  the  award,  the  defendants  will  be  forever 
concluded  thereby,  and  if  founded  on  injustice,  the  law  affords  no  remedy,  as 
the  case  cannot  be  taken  by  appeal  or  writ  of  error  to  any  other  tribunal  for 
trial  or  revision.' 

The  award  is  therefore  set  aside,  and  the  defendants  adjudged  to  pay  the 
costs  of  the  arbitration. 

PRICK  V.  CHRISTIAN  COUNTY. 
(Circuit  Court  for  Kentucky:  1  Federal  Reporter,  230-355.    1880.) 

Statement  of  Facts. —  The  complainant  made  a  contract  with  commissioners 
appointed  by  a  county  court  for  the  erection  of  a  court  house.  After  a  part  of 
the  work  had  been  done,  the  parties  disagreed,  and  submitted  their  differences 
to  an  arbitrator.  The  arbitrator  awarded  a  certain  sum  to  complainant,  which 
the  county  paid ;  but  it  was  alleged  that  mistakes  having  been  discovered  on 
the  part  of  the  arbitrator,  an  amended  award  was  made,  awarding  a  further  sum 
to  the  complainant.  This  latter  sum  the  county  refused  to  pay.  The  com- 
plainant asks  that  the  original  award  be  set  aside,  for  want  of  authority  of  the 
commissioners,  and  on  account  of  the  alleged  mistakes.    Demurrer  to  the  bill. 

§  163.  ^  avhmisaion  by  county  commissioners  uj>held. 

Opinion  by  Bbown,  J. 

I  am  clearly  of  the  opinion  that  the  award  ought  not  to  be  vacated  for  want 
of  authority  in  the  commissioners  to  make  the  submission.  Wbile  it  was  prob- 
ably not  within  the  scope  of  their  power  as  agents  of  the  county  in  the  con- 
struction of  the  court  house,  the  award  was  formally  approved  by  the  county 
court  on  the  15th  of  July,  1869,  and  the  money  paid  in  pursuance  of  it,  and 
the  act  of  the  commissioners  in  making  the  submission  was  thereby  ratified. 
Besides  this,  it  does  not  lie  in  the  mouth  of  the  complainant  to  claim  that  the 
defendants  had  no  authority  to  enter  into  the  arbitration,  he  having  become 
a  party  to  it  and  consenting  to  be  bound  thereby. 
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§  163.  A  htU  in  equity  lies  to  set  aside  an  award  on  account  of  mistakes. 
Whether  the  bill  makes  out  a  case  for  setting  aside  the  award  upon  the  ground 
that  the  arbitrator  was  mistaken  in  his  facts,  is  not  entirely  clear.  The  author- 
ities all  agree  that  for  certain  mistakes  of  fact  an  award  may  be  set  aside,  as, 
for  instance,  if  the  mistake  appears  upon  the  face  of  the  award  in  a  matter  of 
computation,  or  if  it  should  turn  out  that  the  arbitrator  had  made  use  of  false 
scales  or  measurements,  or  had  used  an  imperfect  compass  in  running  the  bound- 
aries of  land,  or  had  been  guilty  of  any  other  gross  and  palpable  error  which 
he  had  committed  without  fault  of  the  party  seeking  to  set  aside  the  award. 
The  leading  American  case  upon  the  subject  is  that  of  the  Boston  Water-Power 
Company  v.  Gray,  6  Met.,  131,  169  and  182.  In  a  very  learned  and  exhaustive 
opinion.  Chief  Justice  Shaw  discusses  the  whole  subject  of  mistakes  of  law 
and  fact  in  the  award  of  arbitrators,  and  comes  to  the  conclusion  that  an  award 
may  be  set  aside  if  the  mistake  is  of  such  a  nature  so  affecting  the  principles 
upon  which  the  award  is  based,  that  if  it  had  been  seasonably  known  and  dis- 
closed to  the  arbitrators,  if  the  truth  had  been  known  and  understood  by  them, 
they  would  probably  have  come  to  a  different  result.  "The  mistake  must  bo 
of  some  fact,  inadvertently  assumed  and  believed,  which  can  now  be  shown  not 
to  have  been  as  so  assumed."  This  case  is  followed  by  Bundel  v.  La  Fleur,  6 
Allen,  480 ;  Palmer  v.  Clark,  106  Mass.,  373 ;  Carter  v.  Carter,  109  Mass.,  306 ; 
Spoor  V.  Tyzzer,  115  Mass.,  40;  Davis  v.  Henry,  121  Mass.,  150.  These  cases 
lay  down,  as  I  conceive,  the  true  doctrine,  that  if  the  facts  relied  upon  to  in- 
validate the  award  were  before  the  arbitrator,  considered  by  him,  and  his  judg- 
ment was  based  upon  those  facts,  the  award  cannot  be  set  aside  by  showing 
that  he  came  to  a  wrong  conclusion ;  but  if  a  fact  existed  to  which  his  atten- 
tion was  not  called,  and  upon  which  he  was  not  asked  to  apply  his  judgment, 
or  if  he  was  so  misled  or  deceived  that  he  did  not  apply  the  rules  which  he  in- 
tended to  apply  to  the  decision  of  the  case,  so  that  upon  his  own  theory  a  mis- 
take was  made  which  caused  the  result  to  be  something  different  from  that 
which  he  would  have  reached  by  the  exercise  of  his  reason  and  judgment,  the 
award  ought  to  be  vacated.  In  Schenck  v.  Cuttrell,  1  H.  W.  G-reen's  Ch.,  297, 
it  is  said  that  an  award  ought  not  to  be  set  aside  unless  the  arbitrator  himself 
would  change  it  if  the  alleged  mistake  were  shown  to  him. 

Applying  these  principles  to  the  case  under  consideration,  it  appears  that  in 
allowing  complainant's  claim  for  extra  work  he  fixed  the  price  of  the  cut  stone 
at  $1.50  per  foot;  whereas,  it  is  shown  to  him  afterwards  that  the  commission- 
ers had  contracted  to  pay  $1.75. per  foot.  Here  was  a  mistake  which  was  not 
called  to  his  attention,  and  which  would  have  made  a  difference  of  $2,492.50 
in  his  award.  It  further  appears  that  he  overlooked  a  very  considerable  amount 
of  extra  work  in  and  about  the  portico,  and  made  a  mistake  of  measurement, 
which,  if  the  actual  facts  had  been  made  known  to  him,  would  have  increased 
the  award  by  $2,323.78.  Now,  if  these  facts  had  been  called  to  his  attention, 
and  he  had  considered  them  and  rejected  the  claim,  there  would  be  no  ground 
for  setting  aside  the  award.  But  as  by  his  own  statements  they  were  over- 
looked, and  he  appears  to  be  desirous  of  correcting  them,  it  would  seem  to  be 
a  case,  particularly  so  far  as  the  allowance  of  $1.50  instead  of  $1.75  a  foot  is 
concerned,  for  vacating  the  award.  Upon  the  whole  I  have  come  to  the  con- 
clusion, taking  the  allegations  of  the  bill  together,  the  complainant  has  stated 
a  case  which  may  ultimately  result  in  the  award  being  set  aside,  and  that  ^his 
bill  ought  not  to  be  dismissed  upon  demurrer.  Possibly  counsel  may  agree  to 
submit  the  case  upon  the  testimony  tending  to  invalidate  the  award,  without 
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going  into  the  testimpuy.  sjxowing  thaampont  aptimUy,  dae  the  oompIaiA^utyJf 
the  award  be  set  a»ide,  and  thus,  save  e;q>ease;  hat. I  think.,  it  wpold  .be.  opjcist 
tp4i«miss.  this  hill  and. allow  the  case  to  goto  the  supreme.,  caurt,  wher^  thi^ 
hill  might  ba  held  sufficient,  the  case  sent,  back,  aud  the.Utigatioi^  indjfifiniteljr 
pfplonged. 
The  demurrer  will, thei'ef ore  be  overruled. 


BAYNE  V.  MORRIS. 
(1  Wallaoe,  97«-90.    1868.) 

Bbmr  to  IT.  S.  Circuit  Court,  District  of.  Maryland. 

Statement  of  Eacts* — Bayne  and  Morris  submitted  certain  diflferenoes- ta 
arbitration.  The  arbitrators,  had  power,  to  determine  the  amount  due,  thp 
terms  and  time  of  payment,  and  the  security  to  be  given.  T.hey  made  ai]^ 
award  on  the  23d  of  January,  and  another  on  the  26th.  The  second  one  wa$ 
the  one  involved  in  the  suit,  and  provided,  that  Morris  should,  pay  Bayne  a 
certain  sum  in  three  instalments,  and  that  he  should  execute  a,  bond  to  secure 
the  payments.  The  bond  was  not  given,  and  Bayne  brought  suit  before  any  pf 
the  instalments  were  due,  demanding  the  sums  of  money  awarded,  or  satisfac? 
tory  security. 

Opinion  by  Mb.  Justice  Da.vi8. 

The  court  did  not  pass  on  the  validity  of  the  award,  as  it  should, have  done; 
but  directed  the  jury  to  find  against  the  plaintiff,  on  the  ground  that  the  action 
was  premature,  neither  of  the  sums  awarded  to  be  paid  beipg  due  when  suit 
was  brought. 

§  164.  Right  of  action  on  award  accrues  on  refusal  to  give  hond  as- provided 
^  award. 

It  i&  clear  that  Bayne  instituted  his  action  because  Morris  would  not  giye  the 
security  he  was  required  to  by  the  award.  And,  on  principle  and  authority,  he 
had  fa  right  to  sue  when  Morris  refused  to  perform:  any  material  part  of  t]ie 
award.  The  parties  to  the  submission  chose  to  say  to  the  arbitrators,  ''If  you 
order  anything  to  be  paid  by  one  to  the  other,  you  must  settle  how  the  pay- 
ment is  to  be  secured."  The  arbitrators  did  decide  on  the  very  point  sub- 
mitted to  them,  and  direct  the  kind  of  security  to  be  given,  and  on  Morris^' 
failure  to  give  the  bond  as. required  he  was  in  default,  and  a  cause  of  actiou 
accrued.  He  had  no  right  tosa}^  to  Bayne,  '^  Wait  until  the  instalments  are 
due,  and  then  I  will  elect  whether  or  not  to  keep  the  award,"  The  provision 
for  security  was  equally  valid  as  the  order  for  the  payment  of:  money;  and  it 
may  be  nearly  as  important.  The  right  of  action  was  as  perfect,  on  Morris' 
refusal  to  give  the  penal  bond,  as  it  would  have  been  after  the  credit  allowed 
by  the  award  had  expired.  Whore  goods  are  sold  on  credit,  and  the  purchaser 
agrees  to  give  his  note  for  them,  and  refuses  to  do  so,  it  has  been. held  that  au 
action  will  lie  before  the  credit  expires^  and  that  the  measure  of  damages  is 
the  price  of  the  goods.  2  Parsons  on  Contracts,  485-6;  Cort  et  al.  v.  The 
Ambergate  Railway  Company,  6  English  Law  and  Equity  Eeports,  237;  Hanna 
V.  Mills,  21  Wend.,  90;  Kinehart  v.  01  wine,  5. Watts  &  Serg.,  157;  Mussen  v. 
Price,  4  East,  147;  Dutton  v.  Soloraonson,  3  Bosanquet  &  Puller,  582.  The 
court  below,  therefore,  erred  in  charging  the  jury  that  the  right  to  sue  was.  in 
abeyance  until  the  time  limited  by  the  award  for  the  payment  of  the  money 
had  expired. 
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Ijaagmucii  ag  thjis  c^se  is  to  be  rpipanded^  it  isjproper  to  say  that,  in  the  opiii; 
ipa.of  the  CQi^f;t,  th(^  award,  of  tlie  26tli  of  January  is  inoperative  and  voiiij 
Arbitrators  exhaust  their  power  when  they  inaWe  a  final  determination  on  the 
matters  submitted  to  them.  They  have  no  powerj^  after  haying  inade  an 
award,  to  alter  it;  the  authority  conferred  on  them  is  then  at  an  end.  llussell 
on  Arbitration,  135.  Bayne  can,  if  so  advised,  amend  his  pleadings  and  t^t 
tjip  correctjiess  of  the  first  award;  whiqh  not  being  properly  In  the  case  has 
not  been  qpnsidered  by  the  court,  and  no  opinion  is  therefore  ffiven  o>n  the 
4juestion  of  its  validity^ 

Judgment  reversed  and  venire  awarded. 

SMITH  V.  MORSE. 

»   ■ 

(9.WftUaoe,  7ft-8?,    18fi9.) 

Error  to  U.  S.  Circuit  Court,  Southern  District  of  New  York. 

Statement  of  Facts. —  This  Wjas  an  action  for  an  alleged  breach  to  perform 
an.  award.,  The  arbitrator?  disagreed,  and  appointed  an  umpire,  and  Smith  re- 
fused to  perform  the  award.  The  objection  as  to  a  variance  between  the 
declaration  and  the  submission,  and  also  the  objections  that  there  was  no  au- 
tKority  to  appoint  an  umpire,  and  that  Kendall  had  no  power  to  sign  the  sub- 
inission^  a^  made  intelligible  by  the  opinion.  Kendair signed,  "  Amos  KendaB^ 
for  himself,  and  a,s  agent  for,"  etc. 

Opinion  by  Mp.  Justice  Field. 

Several  objections  were  taken,  in  the  court  below,  to  a  recovery  by  the 
plaintiffs,  the  principal  of  which,  and  the  only  objections  requiring  notice,  were 
s.ubstantially  these:  that  there  is  a  variance  between  the  covenant  to  submit, 
3^ted  in.  the  declaratipn,  and  the  covenant  in  the  submission  produced;  that 
the  submission  contains  no  authority  to  the  arbitrators  to  appoint  an  umpire, 
and  no  agreement  to  abide  any  award  rendered  by  him ;  that  Kendall  was  not 
authorized  to  sign  the  submission  for  the  plaintiffs,  and,  if  authorized,  the  man- 
ner:, in  which  his  authority  was  exercised  was  defective;  and  that  there  is  a  de- 
fect of  parties  plaintiffs,  Kendall  having  signed  the  submission  and  not  having 
joined  in  the  actipn. 

§  166,  Variance  between  agreement  to  arbitrate  declared  upon  and  that  aJiown 
ifi  evidence. 

1st.  The  supposed  variance  between  the  covenant  stated  in  the  declaration 
a^d  the  covenant  contained  in  the  submission  arises  from  the  fact  that  the  sub- 
mission,  after  referring  the  claims  mentioned  to  the  decision  of  the  arbitrators, 
and  an  umpire,  if  necessary,  adds  the  words,  "  as  provided  in  articles  of  sub- 
i^issipn  this  day  executed,"  and  the  declaration  makes  no  mention  of  any  such 
articles.  In  truth,  no  such  articles  ever  had  any  existence,  and  the  insertion  of 
the  words  relating  to  such  supposed  articles  probably  arose  from  the  careless- 
ness or  unskilfulness  of  the  draftsman  who  prepared  the  formal  submission, 
f^revious  to  its  preparation,  the  parties  had  informally  agreed  upon  the  terms 
of  the  submission,  which  were  incorporated  into  the  instrument  signed,  and  the 
draftsman  no  doubt  had  this  informal  arrangement  in  his  mind  in  the  reference 
n:\ade.  Be  this  as  it  may,  the  articles  named  having  no  existence  —  and  this 
fact  was  established  by  the  proofs  in  the  case  —  formed  no  part  of  the  con- 
tract of  submission,  and  ought  not,  therefore,  to  have  been  statied  in  the  plead- 
ings.    On  the  hearing  before  the  arbitrators,  and  subsequently  before  the 
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umpire,  no  allusion  was  made  to  any  snch  articles,  nor  was  any  objection  taken 
on  account  of  their  absence.  The  parties  treated  the  instrument  under  which 
the  submission  was  made  as  embracing  the  whole  of  the  terms  stipulatecl 
between  them. 

§  167,  Power  to  appoint  an  umpire 

2d.  The  agreement  in  the  submission  that  the  claims  designated  should  ^^  be 
referred  to  the  final  decision  and  arbitration  "  of  parties  designated,  "  and  an 
umpire,  if  needful,"  authorized  the  arbitrators,  in  case  of  their  disagreement, 
to  appoint  an  umpire.  It  will  be  presumed  that  the  parties  intended  that  the 
usual  mode  should  be  followed  in  the  appointment,  in  the  absence  of  any  dif- 
ferent designation ;  and  the  usual  mode  is  by  the  act  of  the  arbitrators  them- 
selves. So  the  agreement  to  submit  the  matter  to  arbitrators,  and  to  an 
umpire,  if  needful,  carried  with  it  the  further  agreement  to  abide  the  award 
which  they  might  render,  or,  in  case  of  their  disagreement,  which  he  might 
render.  The  law  implies  an  agreement  to  abide  the  result  of  an  arbitration 
from  the  fact  of  submission. 

§  168.  Power  of  an  agent  to  svhmit  to  arbitration, 

3d.  The  objection  from  Smith  that  Kendall  was  not  authorized  to  sign  the 
submission  for  the  plaintiffs  comes  too  late.  That  instrument  recites  that  Ken- 
dall was  the  agent  of  Morse  and  the  executors  of  Yail,  and  as  such  agent  he 
makes  the  settlement  mentioned  therein  between  them  and  Smith,  and  agrees 
to  submit  the  disputed  claims  between  them  to  arbitration.  That  instrument 
Smith  signs,  and  thus  becomes  a  party  to  the  settlement  and  submission,  and 
must  have  been  satisfied  of  the  suflSciency  of  the  authority  upon  which  Ken- 
dall acted.  And  this  is  not  all :  throughout  all  the  proceedings  before  the  arbi- 
trators and  the  umpire,  Kendall  represented  the  plaintiffs,  and  Smith,  who 
appeared  in  person  on  the  other  side,  took  no  exception  to  his  authority.  But 
if  the  authority  had  been  originally  insufficient,  the  plaintiffs  have  adopted  and 
ratified  his  acts  by  accepting  the  settlement  made  by  him  on  their  behalf,  and 
by  bringing  the  present  action  upon  the  covenant  contained  in  the  submission. 

§  169.  Bow  an  agreement  h/  an  agent  may  he  signed. 

The  manner  in  which  Kendall  executed  his  authority  is  not  open  to  the  criti- 
cism of  counsel.  Where  an  instrument  shows  on  its  face  the  names  of  the 
contracting  parties,  the  agent  may  sign  his  own  name  first,  and  add  to  it,  as  in 
the  present  case,  agent  for  his  principal,  or  he  may  sign  the  name  of  his  princi- 
pal first,  and  add,  by  himself  as  agent.  Either  form  may  be  followed ;  all  that 
is  required  in  such  case  is  that  the  contract  shall  purport  on  its  face  to  be  ^ 
the  contract  of  the  principal.  1st  American  Leading  Cases,  605;  notes  to 
Elwell  V.  Shaw. 

§  170.  Qicestion  as  to  proper  parties. 

4th.  There  is  no  defect  of  parties  plaintiffs.  Kendall  had  no  cause  of  action 
against  Smith  or  against  any  other  party  to  the  submission.  He  signed  that 
instrument  only  for  the  purpose  of  settling  various  causes  of  action  in  which 
he  was  personally  interested.  The  agreement  of  submission  was  exclusively 
between  the  parties  to  the  present  action.  The  award  followed  the  submission^ 
and  neither  adjudged  anything  to  Kendall  or  against  him. 

In  coming  to  the  conclusion  we  have^tipon  the  objections  of  the  defendants, 
we  have  not  regarded  the  memorandum  between  the  parties,  made  on  the  13th 
of  December,  1859,  or  the  previous  correspondence  with  Cooper,  as  affecting 
in  any  respect  the  terms  or  character  of  the  submission.  Those  documents- 
were  admissible  to  show  that  no  articles  of  submission  were  ever  executed,  as 
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mentioned  in  the  sealed  instrument,  that  the  defendant  recognized  the  author- 
ity of  Kendall,  and  that  both  Smith  and  Kendall  treated  the  sealed  instrument 
as  containing  the  whole  of  the  stipulations  between  the  parties,  and  went  to' 
the  hearing  before  the  arbitrators  and  umpire  with  that  understanding. 

Judgment  affirmed. 

McNEIL  V.  MAGEE. 
(Circuit  Ck>urt  for  Massachusetts:  5  Mason,  244r-272.    1829. 

Opinion  by  Stoby,  J. 

Statement  of  FAcrrs. —  This  is  the  case  of  a  bill  in  equity,  which  was  set 
down  for  a  hearing  at  the  last  terra,  but  from  circumstances,  to  which  it  is  un- 
necessary to  allude,  argued  at  so  late  a  period  of  the  term  that  a  continuance 
of  it  for  advisement  became  indispensable.  On  the  13th  of  February,  1808,' 
McNeil  (the  plaintiff)  executed  two  deeds  of  conveyance  (which  were  recorded 
on  the  same  day)  to  James  Magee  (one  of  the  original  defendants,  but  since 
deceased)  whereby,  for  the  asserted  consideration  of  $40,000,  he  granted  to 
Magee,  in  fee  simple,  certain  parcels  of  land  in  Charlestown,  Massachusetts. 
On  the  same  day  an  agreement  under  seal  was  executed  between  the  same 

.  parties,  whereby,  after  reciting  the  sale  by  the  deeds  aforesaid,  and  that  Magee 
had  given  his  notes  for  the  $40,000  purchase  money  to  McNeil,  and  that 
McNeil  was  indebted  to  sundry  persons  as  by  a  schedule  annexed,  amounting 
to  $18,850,  Magee  covenanted  "that  whenever  the  said  McNeil  bis  heirs,  etc., 
shall  feel  dissatisfied  with  the  said  security  of  the  purchase  money  aforesaid, 
or  shall  require  a  reconveyance  of  the  estate  described  by  said  deeds,  and  shall 
give  notice  thereof  to  the  said  Magee,  his  heirs,  etc.,  he  or  they  shall  forth- 
with reconvey  to  said  McNeil,  his  heirs,  etc.,  all  right  and  title  derived  to  him, 
the  said  Magee,  by  virtue  of  the  two  deeds  aforesaid,  the  said  McNeil  giving  up 
to  the  said  Magee  his  notes  aforesaid.  And  if  the  said  Magee  shall  then  have 
made  any  lease,  sale,  or  other  conveyance  respecting  any  of  the  lands  afore- 
said, the  same  shall  go  to  the  benefit  of  the  said  McNeil,  his  heirs,  etc.,  the 
notes,  money,  securities,  or  other  property  received  in  lieu  thereof  by  said 
Magee,  to  be  transferred,  etc.,  to  the  said  McNeil,  his  heirs,  etc.,  unless  the 
said  money,  etc.,  shall  have  been  previously  applied  in  payment  of  any  of  said 
McNeil's  debts  as  aforesaid."  And  it  was  therein  afterwards  declared  that 
"  the  true  intent  and  meaning  of  the  aforesaid  contract  is,  that  in  case  the 

^said  McNeil,  his  heirs,  etc.,  shall  elect  to  deliver  up  to  the  said  Magee,  his 
heirs,  etc.,  the  notes  aforesaid,  and  have  the  land  reconvey ed  to  him  or  them 
as  aforesaid,  that  the  said  McNeil  shall  account  for  and  repay  all  the  sums 
paid  by  the  said  Magee  on  his  said  notes;  and  that  the  said  Magee,  his  heirs, 
etc.,  shall  account  for  all  the  lands  sold,  leased,  or  otherwise  transferred  or  in- 
cumbered, either  by  applying  the  avails  thereof  to  said  McNeil's  debts  as  afore- 
said, or  any  part  thereof,  or  by  transferring  the  said  proceeds  specifically  to 
the  value  thereof  to  the  said  McNeil,  his  heirs,  etc.,  on  request;  and  all  the 
residue  of  said  estate,  which  may  be  unsold  at  the  time  of  accounting  as  afore- 
said, shall  also  be  reconveyed  to  the  said  McNeil,  his  heirs,  etc. ;  excepting, 
however,  any  and  all  incumbrances,  whereby  the  said  McNeil  is  to  be  bene- 
fited by  having  the  amount  for  whichf  the  same  may  have  been  incumbered 
applied  to  the  discharge  of  his  debts  as  herein  provided.  The  said  Magee  to 
retain  sufficient  property  to  pay  all  reasonable  expenses  he  may  incur  in  all 
negotiations  in  said  property,  and  a  just  and  fair  compensation  for  his  own 
time  and  trouble."     This  agreement  was  not  recorded  until  the. 25th  of  Septem- 
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l^ir,  1809.  There  T7a§  a  correspon4ent  agreemeat  e^^eputed  by  McNeil  to 
])^aj;ee.o^  the  same  day,  giving  Magee  a  likis  election  to  give  up  the  purchase 
qn^  t^e  same  terms,  rr\utatis  muiaixdis,. 

Difficulties^ as.  might  naturally  be  expected,  soon  grew  up  between  the  parties 
in  tfie^execution  of  tbe  trusts  thus  generally  created,  and  carrying  in  their  own 
bosom  the  elements  of  discord.  On  the  13th  of  April,  1811,  McNeil  and  Magee 
entered  into  an  agreement  under  seal,  by  which  they  submitted  all  claims  and 
demands  growing  out  o£  tbe  deed^  ai;ul,cQi>tracts,aforen^entionedl9  or  otherwise, 
to  three  arbitrators,  and  covenanted  to  abide  by  any  award  which  they,  or  any 
tjiYO  of  them,  should  make  in  the  premises,  under  a  penalty  of*  $50,000.  It  was 
sp^ial^  covenanted  tha^  for  any  sums  of  money  which  the  arbitrators  should 
award  to  Magee  for  expenditures,  services,  etc.,  he  (Magee)  should  take  in  pay- 
ment and  satisfaction  such  portion  of  the  lands  conveyed  to  him  as  the  arbitra- 
tor^  should  award :  and  that  the  arbitrators  should  make  a  valuation  of  the 
landi?  conveyed,  and  award  what  portion  should  be  conveyed  to  Magee,  and 
what  to  McNeil,  a^d  describe  the  same  accordingly,  and  state  the  time  when 
the  deeds  necessary  to  carry  their  award  into  eflfect  should  be  exoiJuted;  and 
that  Magee  should  recor\vey  all  the  rest  and  residue  to  McNeil  in  fee  simple, 
free  of  incumhrance^  by  him,  mad'e;  and  that  McNeil,  on  receiving  such  con- 
veyance^  should  release  to  said  Maged  all  right,  title,  claim  and  demand,  in  law  - 
and  in  equity,  as  to  the  portion  of  said  land  which  should  remain  to  Magee, 
and  be  by  him  held.  The  promissory  notes  were  to  be  deposited  with  the  ar- 
bitrators; and  upon  delivery  of  such  deed  to  McNeil,  or  tender  of  delivery,  the 
said  notes  were  to  be  given  up  to  Magee. 

The  arbitrators,  after  many  hearings  of  the  parties,  on  the  21st  of  May,  1811, 
made  their  award.  By  it  they  awarded  that  a  balance  of  $27,100  was  due 
from  McNeil  to  Magee.  They  then  proceeded  to  state  their  valuation  and  di- 
vision of  the  lands  conveyed,  describing  the  same  specifically,  and  awarded  one 
pqrtion,  equal  in  value  to  $27,100,  to  Magee,  and  the  other  portion  thereof, 
•equal  in  value  to  $2,832,  to  McNeil.  They  further  awarded  that  McNeil  should 
within  twenty  days  execute  a  deed  or  deeds  of  release  to  Magee,  with  cove- 
nants of  warranty  against  incumbrances  n^ade  by  him,  and  of  all  lawful  claims 
of.  persons  claiming  under  him,  as  to  the  lands  awarded  to  Magee.  And  that 
Magee  should  execute  within  twenty  days  a  deed  or  deeds  of  gift,  grant,  bar- 
gain, sale  and  release,  to  McNeil,  of  all  the  land  awarded  to  him,  with  like  cove- 
nants of  warranty.  O^i  the  18th  day  of  August,  1811,  Magee  tendered  a  deed  to 
McNeil,  duly  executed  and  acknowledged  by  him  (Magee),  of  the  land  awarded# 
to  McNeil,  in  conformity  to  the  terms  of  the  award;  and  at  the  same  time  re- 
quested McNeil  to  execute  and  acknowledge  a  deed  of  the  lands  awarded  to 
^in[i  (Magee),  which  deeds  were  drawn  up  in  conformity  to  the  award.  McNeil 
refused  to  receive  the  deed  executed  and  acknowledged  by  Magee,  and  also  to 
exequtethe  deed  prepared  for  him  to  execute  to  Magee.  A  suit  was  brought 
by  Magee  against  McNeil  at  the  January  term  of  the  court  of  common  pleas 
for  Suffolk  county,  1812,  for  the  penalty  in  the  submission,  to  enforce  the  award. 
At  the  September  term  of  the  same  court  in  1812,  a  suit  was  brought  by  Mo- 
Neil  against  Magee,  upon  the  notes  given  for  the  $40,000  purchase  money. 
Both  of  these  suits  were  brought  to  a  decision  at  the  March  term,  1814,  of  the 
suprenie  court  of  the  state  of  Massachusetts,  the  first  upon  a  demurrer  to  spe- 
cial pleadings;  and  the  last  upon  an  agreement  of  facts  b}^  the  parties,  bringing 
the  validity  of  the  award  before  the  court.  After  a  hearing  and  due  proceed- 
ings had,  the  court  appear  to  have  adjudged  the  award  good  as  a  bar  to  the 
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6^t.  uppa  th^.  iiflite^;  apd.  tb.e.  other  suit  was.  decided  in  f9.yojP'  of  McNeiJ, 
upon  the  ploa^dings,  thp  plaintiff's .  replication,  being  adjudged  to  be  bad  and 
inaufiicient. 

In  th|e  years  1813  ajnd  1814:Magee  sold  the  lands  awarded  to  McNeil,  for  vari- 
iQU9  considerations,  to  certain  of  tlia  defend^nt3;  and  in,  December,  181^,  h^, 
mortgaged  the  lan^ds  aAvarded  to  himself  (exceptfng  that  part  which  had  b^A 
mortgaged  to  Margaret  Magee)  to  Simon  Eliot  for  a  large  sum.  By  subsequent 
assignments^  the  same  lands  so  conveyed  to  Eliot  came  into  the  hands  of  Amosf 
Kinney;  but  whether  the  equity  of  redemption  had  been  foreclosed  did  uq^ 
appear. by  any  of  th^.  prpofsin  the  cause.  But  it  did  appear  that  McNeil. iu^ 
June,1819,  for  the  nominal  consideration  of  $1^  released  ali  his  title  in  thesam^ 
lajnds,  to  JBinney,  To  this,  sum^lary  of  the  leading  facts  it  may  be  necessaary, 
for. a  more  full,  understanding  of  the  case,  to  add  that,  the  original  bill  w^ 
commenced, art  May  term,  1823,  against  J^tnes. Magee,  and  against  sundry  othQjr 
persons. claiming  portions  of  the  land  as  purchasers,  etc.,  under  him. 

The  original  bill  was  founded  solely  i^poa  the  deeds  of  McNeil  to  Magee,  an4 
the  collateral  agreements,  between  them.  After  stating  the  substance,  of  thosi^ 
instruments*  it  charged  that  on  the  15th  of  October,1810,  McNeil  became  dist 
satisfied  with  the  said  security  for  the  purchase  money,  and  required  a  recon- 
veyance of  the  lands  then  unsold  from  Magee;  and  that  McNeil  did  then,  and 
afterwards  offer  and  tender  to  Magee  his  notes,  and  to  account  for  and  repay  a^l 
sums  of  money  paid  by  Magee  on  his  notes^  and  on  the  debts  of  McNeil,  and 
to  permit  Magee  to  retain  suHicient  property  to  pay  all  his  reasonable  expanses 
and  a  just  and  fair  compensation.  It  then  charged  that  Magee,  confederating 
with  the  other  defendants,  refused  to  reconvey,  and  that  he  made  divers  con- 
veyances, to  his  confederates,  etc.,  under  which  they  had  entered  and  occupied; 
and  then  prayed  for  a  discovery  a,x\d  account,  and  a  delivery  of  possession  of 
the  lands,  or  of  so  much  thereof  as  he  was  equitably  entitled  to,  and  for  further 
relief. 

Margaret  Magee  (one  of  the  defendants)  died  in  July,  1822,  and  Janies  MageQ 
died  in  December,  1823.  Their  deaths  were  accordingly  suggested  on  the  rec- 
ord. A.  bill  of  revivor  wa9  filed  at  May  term,  182J:,  against  the  administrator 
of  Margaret  Magee,  upon  which  process  was  duly  issued. 
*  In  January,  1825,  the  bill  was.  amended  in  several  particulars.  The  amended 
bUl,  among  other  things,  stated  that  James  Magee  was  dead,  having  at  that 
time  no. goods  or  estate  whatsoever;  and  that  the  agreement  of  1808  wa^, 
^recorded  in  Septeniber,  1809.  It  added,  other  parties  as  defendants  to  the  bill, 
with  apt  words  to  charge  them  as  purchasers  under  Magee.  It  then  proceeded 
to  state  certain  pretenses  under  which  the  confederates  claimed  title,  denying 
the  same ;  and,  among  other  things,  stated  that  they  set  up  the  submission.and 
a>vaiKl  before  mentioned,  and  the  refusal  of  McNeil  to  comply  with  the  same* 
It  admitted  the  existence  of  the  submission  and  award,  but  charged  that  the 
arbitrators  had  no  authority  to  award  a  deed  of  any  particular  form,  or  con- 
taining any  particular  covenants  to  be  made  by  McNeil  to  Magee;  and  that 
the  arbitrator^  exceeded  their  authority  in  prescribing  such  form  of  the  deeds 
to  be  given  by  McNeil  and  by  Magee;  and  further,  that  the  award  was  not 
pursuant  to  the  submission  in  another  respect,  inasmuch  as  it  did  not  fix  the 
day  on  which  the  deeds  should  be  delivered  by  the  parties,  nor  that  Magee 
should  ,fip8t  make,  execute  and  deliver  to  McNeil  a  deed  oi'  the  lands  set  oS  to 
him,  nor  make  any  award  respecting  the  notes;  and  that  on  these  accounts  it ' 
>vas  null  and  void.    But  if  valid,  it  charged  that  Magee  did  not  execute  thQ 
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proper  deeds,  nor  were  the  lands  free  of  incnmbrances  made  by  Magee;  and 
that  a  delivery  of  such  deed  of  the  lands,  free  of  incumbrances,  was  a  condition 
precedent  to  any  act  to  be  done  by  McNeil,  and  that  McNeil  is  now  entitled  to 
the  land«  so  set  off  to  him.  It  then  charged  that  the  confederates  bad  notice 
of  the  conditions  and  trusts  on  which  the  lands  were  held  by  Magee,  and  of 
the  award,  and  of  the  title  of  McNeil,  etc.,  at  the  time  of  their  respective  pur- 
chases. It  then  stated  another  pretense,  viz.,  that  a  large  portion  of  the  lands 
was  mortgaged  to  one  Simon  Eliot,  and  by  him  assigned  to  one  Amos  Binney, 
to  whom  afterwards  McNeil  released  all  his  right  and  title;  and  charged  that 
a  part  only  of  such  lands  contained  in  the  original  deeds  was  so  conveyed,  and 
that  the  mortgage  had  been  paid  off  and  satisfied. 

The  amended  bill  then  stated  that  a  part  of  the  lands  (to  some  of  which* 
Samuel  Jaques,  one  of  the  defendants,  claimed  title)  was  mortgaged  by  Mo- 
Neil  to  Margaret  Magee,  the  defendant,  on  the  28th  of  August,  1801,  as  secu- 
rity for  $7,000,  with  power  to  sell,  and  on  the  28th  of  August,  1807,  was  again 
mortgaged  by  McNeil  to  her  for  $7,000,  and  that  it  was  pretended  that  she 
took  peaceable  possession  for  non-payment  and  continued  the  possession  until 
the  29th  of  March,  1811,  and  then  granted  the  premises  to  James  Magee  in 
fee,  who  then  executed  a  deed  of  covenant  to  reconvey  the  same  to  her  on  re- 
quest; and  that  afterwards,  on  the  15th  of  October,  1813,  he  did  reconvey  the 
same  to  her  in  fee,  and  that  the  mortgage  money  was  never  paid  and  the  mort- 
gage was  thereby  foreclosed.  It  charged,  on  the  contrary,  that  the  mortgage 
money  was  paid  and  the  mortgages  ought  to  have  been  discharged;  that  there 
was  no  foreclosure  or  possession  as  pretended,  etc. ;  that  these  conveyances  and 
release  by  James  Magee  to  the  said  Margaret  were  without  a  valuable  consid- 
eration, and  she  at  the  time  well  knew  that  he  held  the  equity  in  the  same 
lands  upon  the  conditions  and  trusts  above  mentioned,  and  had  no  right  to  give 
such  a  release. 

At  May  term,  1827,  a  bill  of  revivor  was  filed  to  revive  the  cause  against 
Simon  E.  Greene,  administrator  of  James  Magee,  who  subsequently  appeared 
and  tiled  an  answer.  At  May  term,  1828,  upon  motion  of  the  plaintiff,  the  bill 
was  dismissed  as  to  Margaret  Magee  and  her  representative,  and  her  name  was 
struck  out  of  the  bill.  And  the  like  dismissal  took  place  as  to  Jonathan 
Amory,  one  of  the  defendants,  who  died  pending  the  proceedings. 

The  general  replication  having  been  filed,  the  cause  was,  by  the  consent  of 
the  parties,  set  down  for  a  hearing  at  October  term,  1828;  and  upon  breaking 
the  argument,  it  having  been  intimated  by  the  court  that  the  decision  of  the 
state  court  was  conclusive  as  to  the  objections  taken  to  the  validity  of  the 
award,  a  motion  was  then  made  to  amend  the  bill  so  as  to  confine  the  relief 
prayed  for  to  that  parcel  of  the  lands  which  had  been  assigned  by  the  award 
to  McNeil.  The  motion  was  somewhat  irregular,  but  under  the  peculiar  cir- 
cumstances of  the  case  was  allowed,  as  it  would  not  occasion  anv  further  delav. 

The  bill  was  then  amended  by  confining  the  relief  prayed  for  to  the  lands 
BO  awarded  to  McNeil,  and  by  striking  out  all  that  portion  of  the  bill  which 
stated  objections  to  the  validity  of  the  award.  And  the  bill  was  treated  as  if 
it  stood  dismissed  by  consent  against  all  the  defendants  except  Magee's  admin- 
istrator and  the  defendants  who  made  claim  to  the  lands  so  awarded  to 
McNeil. 

Such  is  the  posture  of  the  case  as  it  was  presented  at  the  final  argument,  and 
it  has  been  necessary  to  detail  the  proceedings  somewhat  at  large  in  the  order 
of  time,  that  the  pressure  of  some  of  the  points  made  at  the  bar  may  be  fully 
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comprehended.  It  is  obvious  that  the  case  made  by  the  original  bill  has  been 
abandoned.  That  case  proceeded  mainly  upon  the  ground  that  McNeil  had 
become  dissatisfied  with  his  security  in  the  notes  for  the  purchase  money ;  had 
notified  that  fact  to  Magee;  had  offered  a  full  compliance,  on  his  own  part,  of 
the  terms  and  conditions  on  which  he  was  entitled  to  a  reconveyance,  and  had 
demanded  a  reconveyance  in  October,  1810.  His  dissatisfaction  is  established, 
or  rather  admitted;  but  his  compliance  with  the  terms  on  which  he  was  entitled 
to  a  reconveyance  is  not  only  not  established,  but  is  at  war  with  the  proofs  in 
the  cause.  And  no  notice  of  that  dissatisfaction,  as  averred,  has  been  brought 
home  to  the  purchasers  under  Magee,  unless  it  be  since  the  promulgation  of  the 
award.  But  if  it  had  been  otherwise  the  subsequent  submission  and  award, 
supposing  the  latter  to  be  valid,  would  completely  displace  all  equitable  relief 
founded  merely  upon  the  original  agreement  in  1808.  The  validity  of  the 
award  was  effectually  decided  by  the  state  court,  and  the  subsequent  amend- 
ment of  the  bill  puts  the  right  to  relief  upon  the  ground  of  the  award ;  and, 
therefore,  the  case  is  now  narrowed  down  to  the  consideration  of  the  bill  as  it 
stands  connected  with  that  award  and  the  accompanying  facts.  The  question!, 
then,  presented  to  the  court  for  decision  ultimately  resolve  themselves  into  the 
following  points:  In  the  first  place,  whether  the  plaintiff  would  now  be  enti- 
tled to  the  relief  prayed  for  upon  the  case  made  by  the  pleadings  and  proofs 
against  Magee  himself,  if  living.  If  he  would  be  so  entitled,  then  whether, 
under  all  the  circumstances,  the  plaintiff  is  entitled  to  the  relief  sought  against 
the  defendants,  who  are  purchasers  of  the  lands  under  Ma.gee.  Upon  the  first 
point  the  defendants  have  taken  several  objections  to  any  relief,  even  against 
Magee  himself. 

§  17L  Where  an  award  directs  each  party  to  perform  certain  aciSy  perform^ 
ance  by  one  is  not  dependent  upon  performance  by  the  other. 

The  first  objection  is  founded  upon  the  statements  of  the  amended  bill  itself, 
the  award  being  made  a  part  of  that  bill.  It  contains  no  allegation  of  any 
compliance  with  the  terms  of  the  award  on  the  part  of  McNeil,  by  his  execut- 
ing a  deed  of  release,  as  therein  required  of  him,  nor  of  any  tender  of  perform- 
ance on  his  part.  But  it  sets  up  as  an  excuse  that  a  delivery  of  a  deed  of  the 
lands  awarded  to  McNeil  free  of  any  incumbrances  by  Magee  was  a  condition 
to  be  performed  by  Magee  precedent  to  any  act  on  the  part  of  McNeil,  and  that 
Magee  never  executed  or  tendered  any  such  deed,  and  that  the  lands  so  to  be 
conveyed  were  not,  at  any  time  after  the  award,  free  of  incumbrances.  The 
objection  is  that  the  award  creates  no  such  condition  precedent,  and  therefore 
the  plaintiff  is  not  entitled  to  the  relief  he  seeks,  since  there  has  been  a  total 
failure  on  his  part  to  comply  with  the  terms  of  the  award.  Upon  examining 
the  award  it  does  not  appear  to  me  that  there  is  any  ground  for  the  suggestion 
that  the  delivery  of  the  deed  by  Magee  was  in  that  instrument  made  a  condi- 
tion precedent,  as  asserted  in  the  bill,  whatever  might  be  the  case  standing  upon 
the  terms  of  the  submission.  Both  deeds  were  to  be  executed  and  delivered 
within  twenty  days  from  the  date  of  the  award.  There  is  nothing  in  the  nat- 
ure of  the  act  to  be  done  which  implies  any  priority  on  either  side.  And  if 
any  conclusion  could  be  drawn  (as  I  think  it  could  not  be)  from  the  mere 
order  in  which  the  acts  are  stated  in  the  award,  McNeil  would  be  the  one  to  per- 
form the  first  act,  since  his  act  is  first  named.  And  as  Magee  was  in  posses- 
sion of  the  legal  title,  which,  by  the  terms  of  the  original  agreement  in  1808, 
he  had  a  right  to  hold  until  he  was  fully  indemnified  and  paid  for  all  his  ad- 
vances, no  inference  can  be  deduced  that  the  arbitrators  intended  to  diminish 
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Bis^ebnrity  tintir  his  indemnity  was  complete.  Tbe  natilral  "veasoning  tT6toL  Vke 
J)ostare  of  the  parties  a;ntecedeht  to  the  submissicJn  would  be  in  favor  of  Magee, 
and  that  McNeil  was  to  do  the  first  act.  But  It  appeals  to  me  that  the  true 
View  of  the  matter,'  even  at  law,  is  that  they  are  concurrent  or  dependent  acts; 
and  that  neither  party  had  a  right  to  demand  a  performance  of  the  other  with- 
out a  performance  or  tender  of  performance  at  the  same  time  on  his  own  part.  If 
the  case  had  been  of  mutual  covenants  to  execute  deeds,  within  the  twenty  days, 
of  the  lands  awarded,  neither  party  could,  in  my  judgment,  have  recovered  at  law 
for  a  breach  without  such  an  avermfent  of  performai|ce.  The  one  act  would  con- 
stitute the  consideration  for  the  other.  It  would  be  repugnant  to  all  justice  to 
require  that  McNeil,  refusing  to  perform  his  part  of  the  award,  should  yet  be 
entitled  to  demand  a  surrender  of  the  legal  title  to  the  lands  awarded  to  him  from 
Magee.  The  submission  does,  indeed,  contain  a  clause  which  might  be  con- 
strued to  require  a  prior  performance  by  Magee  before  McNeil  would  be  in  de- 
fault on  his  covenant.  The  language  there  is  that  Magee  shall  reconvey  the 
l|tnd  awarded  to  McNeil,  and  that  McNeil,  "  on  receivirvg  such  oonveyanoe^  shall 
^release  to  Magee  all  right,  etc.,  to  the  portion  of  said  land ''  awarded  to  Magee. 
But  it  appears  to  me  that  the  true  construction  of  the  submission,  taking  into 
view  its  whole  objects  and  terms,  is  that  which  the  arbitrators  gave  to  it,  that 
is  to  say,  that  the  acts  should  be  concurrent.  Magee  was  to  give  a  convey- 
ance on  receiving  a  release  from  McNeil,  and  McNeil  was  to  give  a  relea^ 
tipon  receiving  a  conveyance  frotn  Magee.  The  acts  were  to  be  concurrent,  and 
to  be  executed  at  the  same  time.  It  was  like  the  common  case  of  covenants  on 
a  purchase,  where  one  party  covenants  to  give  a  deed  on  receiving  the  purchase 
money,  and  the  other  party  covenants  to  pay  the  money  on  receiving  the  deed. 
In  such  a  case,  neither  can  recover  at  law  without  showing  a  performance,  or 
tender  of  performance,  on  his  part.  It  is  not  necessary  to  go  into  an  examina- 
tion of  the  cases  at  law  on  this  subject,  though  the  cases  cited  at  the  bar,  and 
especially  Glazebrook  v.  Woodrow,  8  Term  R.,  366,  are  strongly  in  point.  See 
also  1  Saund.,  320,  note  4;  Sugden,  Yendors,  ch.  4,  §  3,  p.  227;  1  FonbL  Eq., 
B.  1,  ch.  6,  §  1,  and  notes.  The  general  principles  by  which  questions  of  this 
sort  arisino^  under  affreeraents  are  construed  are  the  same  both  at  law  and  in 
equity.  Where  there  are  mutual  covenants  or  acts,  they  are  construed  to  be 
dependent,  unless  a  contrary  intention  appears.  Sugden,  Vendors,  ch.  4,  §  3; 
Bank  of  Columbia  v.  Hagner,  1  Pet.,  455, 465.  And  there  is  good  sense  as  well 
as  practical  convenience  in  the  rule. 

§  172.  Specific  performance  of  a  contract  not  a  matter  of  course. 

But  it  is  the  less  necessary  to  sift  this  matter  minutely,  because  we  are  in  a 
court  of  equity ;  and  in  such  a  court,  he  who  seeks  equity  must  do  it.  Now, 
the  specific  performance  of  a  contract  by  a  court  of  equity  is  not  a  matter  of 
course,  but  rests  in  the  sound  discretion  of  the  court;  not,  indeed,  in  an  arbi- 
trary discretion,  but  such  as  rests  upon  grounds  of  justice.  Com.  Dig.,  Chan- 
cery, 2  C,  16;  Sugden,  Vendors,  ch.  4,  §  2;  Goring  v.  Nash,  3  Atk.,  186; 
Joynes  v.  Statham,  3  Atk,  387;  Davis  v,  Symonds,  1  Cox  R.,  402;  Seymour  v. 
Delancy,  6  Johns.  Ch.,  222.  It  may  be  refused  whenever  there  are  circum- 
stances which  show  it  to  be  inequitable  or  improper;  and  the  party  is  then 
left  to  his  remedy  at  law.  And  it  may  be  laid  down  as  a  general  rule,  subject 
to  few,  if  any,  exceptions,  that  where  specific  performance  is  sought,  the  court 
will  require  the  party  who  seeks  it  to  show  a  performance  or  readiness  to  per- 
form on  his  own  part,  or  a  default  on  the  other  side,  which  utterly  excuses  him. 
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;l  Madd.  Ch.  iPr.,  331 ;  Colson  v.  Thompson,  2  Wheat.,  336;  1  Fonbl.  Eq.,  B.  1, 
oh.  6,  §§  1,  2,  and  notes. 

§  173.  Equity  may  enforce  specific  performance  of  aii  award. 

In  respect  to  awards,  whatever  may  have  been  the  case  formerly,  no  douljt 
at  present  exists  that  courts  of  equity  have  jurisdiction  to  enforce  a  specific 
performance  of  them.  But  the  ground  is,  that  it  is  but  an  execution  of  the 
agreement  of  the  parties,  ascertained  and  fixed  by  the  arbitrators.  Hall  v. 
Hardy,  3  P.  Will.,  187;  Norton  v.  ifascall,  2  Vern.,  24;  Blundell  v.  Brettargh, 
17  Vez.,  232;  Wood  v.  Griffith,  1  Swanston,  43,  54;  Bishop  v.  Webster,  1  Eq. 
Abridg.,  51 ;  Thompson  v.  Noel,  1  Atk.,  60,  62.  So  that  the  case  falls  clearly 
within  the  general  rule  lai^  down  as  to  performance,  where  a  specific  execution 
is  sought.  The  doctrine  is  well  summed  up  in  Mr.  Fonblanque's  Treatise  on 
Equity,  in  the  text  and  notes.  (B.  1,  ch.  6,  §§  1,  2.)  Tte  case  of  Ewes  v. 
Blackwall  (Rep.  Temp.  Finch.  22)  goes  farther,  and  seems  to  assert  aprinciple, 
that  unless  the  party  seeking  relief  has  strictly  performed  the  award  on  his 
part,  the  other  shall  be  let  in  to  every  equity  without  any  regard  to  the  award. 
Whether  it  can  be  supported  to  this  extent,  it  is  unnecessary  now  to  consider; 
and  the  case  (which  is  very  imperfectly  reported)  may  well  have  stood  on  its 
own  peculiar  circumstances. 

§  174.  Specific  performance — plaintiff  m,ic8t  aver  a  readiness  and  wiUing- 
ness  to  perform. 

In  this  view,  the  case  of  the  plaintiff  is  surrounded  by  some  difficulties. 
The  bill  does  not,  as  has  been  already  suggested,  aver  any  performance  or 
tender  of  performance,  or  even  a  present  readiness  to  perform,  on  the  part 
of  the  plaintiff,  the  requisitions  of  the  award.  The  excuse  for  non-performance, 
as  we  have  already  seen,  fails  in  point  of  law.  There  was  no  condition  prece- 
dent on  the  part  of  Magee ;  and  if  there  had  been,  I  should  very  much  doubt 
if,  in  a  court  of  equity,  under  circumstances  like  the  present,  the  plaintiff  could 
entitle  himself  to  a  decree  for  specific  performance,  without  showing  an  ability 
and  an  offer  to  perform  on  his  own  part.  But  I  should  have  no  doubt  that,  if 
entitled  to  any  decree,  it  ought  to  be  a  conditional  one  only,  that  is,  a  decree 
stipulating  for  a  performance  on  his  part,  eodemfiatu^  as  one  of  the  terms  of 
the  decree.  It  by  no  means  follows,  that,  because  Magee  might  not  be  in  a  con- 
dition to  demand  a  spacific  performance,  the  plaintiff  might  have  it  without 
complying  with  the  terms  of  the  award.  But  passing  by  these  considerations 
growing  out  of  the  frame  of  the  bill,  let  us  advert  to  the  objections  founded  on 
the  merits  of  the  case,  as  against  Magee,  as  they  are  disclosed  upon  the  answers 
and  proofs. 

§  1 75.  Question  of  mortgage  or  conditional  purchase. 

Some  commentary  has  been  made  at  the  bar  upon  the  nature  and  effect  of 
the  deeds  and  agreements  in  1808.  It  has  been  said  that,  taking  the  whole 
together,  the  transaction  amounts  to  a  mortgage  to  Magee  with  a  power  to  sell. 
Putting  it  in  the  light  contemplated  by  the  parties  upon  the  face  of  the  in- 
struments, the  transaction  seems  rather  to  have  assumed  the  character  of  a  con- 
ditional purchase  with  an  election  in  either  party,  by  notice,  to  convert  it  into 
a  conveyance  on  trust  to  reconvey  to  McNeil,  he  discharging  all  the  claims  of 
the  other  party,  all  the  estate  undisposed  of  by  Magee  at  the  time  of  such 
notice.  But  independent  of  such  notice,  Magee  had  an  unlimited  and  absolute 
power  of  disposal,  of  all  the  property  conveyed,  in  respect  to  third  persons. 
The  submission  and  award  converted  the  conditional  purchase  into  an  absolute 

title  in  Magee,  as  to  all  the  lands  awarded  to  him,  and  as  to  the  residue,  awarded 
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to  McNeil,  converted  Magee  into  a  trustee  of  the  latter.  After  that  award,  he 
certainly  had  no  power  to  give  a  good  title  in  the  trust  property  to  any  person 
having  notice  of  the  trust.  What  is  sufficient  notice  will  become  matter  of 
subsequent  inquiry. 

§  176,  Specific  performance  not  decreed  where  the  party  hoe  "been  guiUy  of 
laches. 

It  is  clear  that  on  the  18th  of  August,  1811,  Magee  did  tender  a  deed,  with 
the  proper  covenants,  to  McNeil,  of  the  lands  awarded  to  the  latter*  This  is 
conclusively  established  by  the  deposition  of  Mr.  Welsh.  And  it  appears  by 
the  same  testimony  that  Magee  at  the  same  time  tendered  to  McNeil  the  cor- 
respondent deed  of  release  to  be  executed  by  the  latter,  which  he  utterly  re- 
fused. There  is  no  proof  that  any  tender  of  perforanance  had  been  made  on 
either  side  within  the  twenty  days  prescribed  by  the  award,  although  there  is 
an  averment  of  performance  by  Magee  within  the  time,  in  the  answers  of  his 
administrator.  It  is  asserted  in  the  amended  bill,  in  somewhat  loose  and  gen- 
eral terms,  that  Magee  never  did  tender  any  such  deed,  and  that  the  lands  were 
not  at  the  time  of  making  the  award,  or  at  any  time  afterwards,  free  of  incum- 
brances made  by  Magee.  And  this  averment  is  connected  with  the  assertion 
that  this  was  a  condition  precedent  to  any  performance  on  his  part  But  this 
is  an  evident  af terthoiight.  There  is  not  the  slightest  proof  that  the  refusal  of 
McNeil  originally  proceeded  upon  any  such  ground.  If  he  meant  to  rely  upon 
it,  it  was  his  duty  to  have  stated  it  at  the  time,  for  it  was  an  objection  capable 
of  being  removed ;  and  if  he  had  been  willing  to  confirm  and  execute  the  award 
on  his  part,  there  is  scarcely  a  doubt  that  it  would  have  been  removed.  The 
subsequent  history  of  the  case  demonstrates  that  McNeil  never  meant  to  com- 
ply with  the  award.  He  was  dissatisfied  with  it.  He  contested  its  validity  in 
the  state  court.  He  did  not  allude  to  or  admit  it  in  his  original  bill  in  1823. 
When  he  stated  its  existence  in  his  amended  bill,  it  was  mainly  for  the  purpose 
of  denying  its  validity,  and  down  to  the  time  of  the  last  amendment  in  Novem- 
ber, 1828,  he  never  founded  his  title  to  relief  exclusively  upon  it  as  a  valid 
award.  In  short,  we  cannot  escape  from  the  conclusion  that  he  never  meant  to 
perform  it,  if  he  could  overthrow  its  authority ;  and  in  acceding  to  it  now,  he 
yields  only  to  the  force  of  circumstances,  and  the  operations  of  law  upon  his 
title.  Doubtless  he  had  a  right  so  to  do;  but  in  every  such  case  a  party  must 
act  at  his  peril,  and  must  submit  to  those  consequences  which  his  own  delay 
and  refusal  unavoidably  introduce  in  the  way  of  relief.  Now,  nothing  is  better 
settled  than  that  a  court  of  equity  will  not  interfere  to  decree  a  specific  per- 
formance, where  the  party  seeking  it  has  been  guilty  of  gross  laches,  or  long 
voluntary  delay,  and  in  the  meantime  there  has  been  a  material  change  of  cir- 
cumstances. The  party  will  be  left  to  take  his  remedy  at  law,  where  the  delay 
or  neglect  has  been  without  just  excuse,  and  there  is  no  longer  a  prevailing  and 
decisive  equity  to  sustain  his  claim.  See  1  Madd.  Ch.  Pr.,  329,  330,  331;  Sug- 
den,  Vendors,  ch.  8,  §  1 ;  2  PoweU  on  Contracts,  19, 22,  260 ;  Hayes  v.  Caryll,  1 
Brown  Pari.  Cas.,  27;  Van  Bonthuysen  v.  Crapser,  8  Johns.,  257;  1  Fonb.  Eq., 
B.  1,  ch.  6,  §§  1, 2, 12;  Harrington  v.  Wheeler,  4  Vez.,  686;  Alley  v.  Deschamps, 
13  Vez.,  225;  Wright  v,  Howard,  1  Simon  and  Stuart,  190;  Parker  v.  Frith,  id., 
199,  n ;  Pratt  v.  Carroll,  8  Cranch,  471.  This  is  true  not  only  as  to  agreements 
generally,  but  as  to  awards  founded  upon  agreements,  for  equity  interferes  in 
respect  to  awards  only  as  growing  out  of  agreements.  See  1  Bac.  Abr., 
Arbitrament  and  Award,  I  ;  Cald.  Arbit,,  ch.  7,  p.  172;  Kyd  on  Awards,  322; 

3  P.  W.,  187;  17  Vez.,  232;  1  Swanst.,  43,  54.    If,  therefore,  a  court  of  equity 
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perceives  that  the  delay,  voluntary  on  the  part  of  the  party  seeking  a  speoifio 
performance,  has  been  very  injurious  to  the  other  party,  so  that  it  would  be 
inequitable  to  decree  a  specific  performance,  that  alone  is  sufficient  to  induce 
the  court  to  withhold  its  aid.  See  Orofton  v.  Ormsby,  2  Sch.  &  Lefr.,  582. 
§  1 7  ?•  A  party  cannot  discharge  himself  from  compliance  with  an  award. 
It  has  been  further  suggested,  on  behalf  of  the  defendants,  that  the  plaintiff 
has  disabled  himself  to  comply  with  his  part  of  the  award,  for  he  has  released 
his  equity  in  the  lands  awarded  to  Magee  to  Binney,  who  is  a  purchaser  claim- 
ing by  a  mesne  conveyance  under  the  latter ;  and,  therefore,  a  release  to  Magee 
afterwards  became  impracticable,  in  the  sense  of  the  award-,  since  it  would 
have  been  inoperative  in  point  of  law.  There  is  some  force  in  the  objection ; 
but  whether  to  the  extent  which  the  objection  assumes  may  admit  of  doubt.  It 
certainly,  however,  cannot  be  admitted  that  McNeil  coujd,  in  this  manner, 
discharge  himself,  by  his  own  act,  from  a  strict  compliance  with  the  terms  of 
the  award.  His  release  to  Magee  would  operate  at  least  as  a  confirmation  of 
the  absolute  title  of  Magee  in  the  land,  and  in  this  respect  Would  be  material 
to  the  covenants  of  warranty  on  any  sale  made  by  the  latter.  It  is  not  denied 
that  McNeil  did  make  a  release,  as  stated,  to  Binney,  in  the  year  1819,  though 
it  purports  on  its  face  to  be  for  the  nominal  consideration  of  $1  only.  The 
procurement  of  such  a  release,  even  at  that  late  period,  shows  that,  at  least 
in  the  mind  of  the  purchaser,  the  title  was  not  absolutely  perfect  and  free 
from  doubt.  But  it  is  the  less  necessary  to  dwell  on  this  view  of  the  matter 
because  there  is  one  of  far  more  importance  pressing  on  the  case,  and  which 
can  never  be  lost  sight  of  by  a  court  of  equity.  It  cannot  admit  of  doubt 
that  the  omission  of  McNeil  to  give  the  release  required  by  the  award  must 
have  materially  affected  the  marketable  value  of  the  property  awarded  to 
Magee.  If  the  existence  of  the  award,  and  of  McNeil's  dissatisfaction  with  it, 
and  refusal  to  ratify  it,  were  half  as  notorious  as  the  plaintiff  now  contends  it 
was,  it  must  have  materially  injured  any  sale  by  Magee.  No  cautious  purchaser 
could  incline  to  take  a  title  then  in  dispute,  and  over  which  such  a  cloud  hung, 
unless  at  a  sum  far  below  its  real  value.  The  sum  due  ib  Magee  was  $27,100, 
and  his  whole  means  of  reimbursement  were  exclusively  confined  by  the  award 
to  the  lands  estimated  at  that  value.  The  estimate  of  the  arbitrators  proceeded 
upon  the  ground  that  Magee  should  possess  an  indisputable  title.  Its  market- 
able value  was  essentially  connected  with  the  existence  of  such  a  title.  A 
prompt  compliance  with  the  award  on  the  part  of  McNeil  was  indispensable 
for  this  purpose;  and  every  delay  on  his  part  was  injurious  to  Magee.  Mr. 
Welsh's  deposition  shows  that  Magee  offered  at  the  time  to  giv^e  up  the  lands 
to  McNeil  for  $5,000  less  than  the  sum  for  which  they  were  set  off  to  him ;  and 
McNeil  was  unwilling  even  to  offer  for  them  more  than  $20,000.  All  these 
lands  (excepting  those  mortgaged  to  Margaret  Magee)  were  mortgaged  to  Simon 
Eliot,  by  Magee,  in  December,  1814  (more  than  three  years  after  the  award), 
as  security  for  $9,800,  and  for  other  purposes,  with  a  power  to  sell,  and  subject 
to  a  prior  incumbrance  to  Jonathan  Amory,  in  March,  1809,  for  $3,000  and  in- 
terest. By  subsequent  assignments  and  conveyances  the  whole  became  vested 
in  Amos  Binney;  but  there  is  no  evidence  of  the  exact  amount  realized  there- 
for. But  from  the  silence  of  all  parties  on  this  head,  connected  with  the  aver- 
ments in  the  sinswers,  and  other  circumstances  in  proof,  there  is  no  reason  to 
presume  that  it  exceeded  the  mortgages.  So  that,  at  the  utmost,  the  available 
proceeds  of  the  lands  awarded  to  Magee  (including  the  premises  mortgaged  to 

Margaret  Magee),  so  far  as  they  can  be  traced,  may  bo  presumed  not  to  have 
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exceeded  the  sum  of  $22,550.  la  fact,  the  answer  of  Magee's  administrator 
avers  that  there  .was  a  loss  to  Magee  of  $5,000,  exclusive  of  interest.  In  what 
manner  this  depreciation  was  occasioned,  it  would  perhaps  be  difficult,  if  not 
impossible,  at  this  distance  of  time,  precisely  to  ascertain.  But  we  have  a  right 
to  presume  that  the  land  was  in  1811  worth  the  full  amount  at  which  it  was  esti- 
mated bv  the  arbitrators.  It  did  not  realize  that  amount  when  sold.  The  loss^ 
(whatever  it  was)  actually  fell  upon  Magee.  This  court  has  no  right  to  say 
that  the  same  loss  would  have  occurred  if  McNeil  had  punctually,  when  he  was 
requested,  executed  the  release.  The  original  oifer  of  Magee  to  take  $5,000 
less  than  his  claim  is  no  proof  that  the  land  was  not  at  that  time  worth  the  full 
sura  awarded,  for  it  probably  was  an  offer  to  buy  peace;  and  at  all  events  it 
demonstrated  that  a  prompt  realization  of  the  value  of  the  lands  was,  in 
Magee's  own  view,  of  great  importance  to  his  interest.  In  fact,  if  the  court  were 
compelled  to  judge  of  the  injury  to  Magee  by  the  imperfect  facts  before  it, 
it  would  not  be  an  irrational  conclusion  that  the  refusal  of  McNeil  up  to  the 
sale  in  1814  had  worked  an  injury  to  Magee  exceeding  the  full  value  of  the 
lands  awarded  to  McNeiL  He  was  entitled  to  a  parfect,  unclouded  title  in  a 
time  of  peace,  and  he  was  compelled  to  sell  the  lands,  without  any  such  bene- 
fit, in  a  time  of  war.  Indeed,  the  argument  from  the  defect  of  title  is  pressed 
upon  the  court  under  another  aspect  by  the  plaintiff's  counsel,  against  the  de- 
fendants now  in  this  cause,  and  it  is  urged  that  they  purchased  cheaply  from 
the  very  circumstance  that  there  was  a  cloud  upon  the  title.  They  purchased 
for  $3,300,  upon  the  face  of  their  deeds,  though,  from  some  unexplained  cir* 
cumstance,  I  find  it  stated  in  the  answer  of  the  administrator  that  Magee  real- 
ized no  more  than  $2,600. 

The  answer  of  the  administrator  relies  upon  this  delay  and  refusal  of  Mc- 
Neil as  a  justification  of  Magee  in  selling  the  lands  awarded  to  McNeil  to  in- 
demnify himself  for  his  losses  and  damages.  Now,  this  court  certainly  cannot 
justify  such  a  procedure.  It  is  no  excuse  for  A.  that  he  sells  B.'s  lands  because 
B.  has  injured  him  to  an  extent  equal  to  their  value.  The  act  is,  in  point  of 
law,  utterly  indefensible.  But  when  a  court  of  equity  is  asked  to  compel  a 
specific  performance  in  a  case  of  injurious  delay,  voluntary  and  unjustifiable 
on  the  part  of  him  who  seeks  the  aid  of  the  court,  it  is  bound  to  look  at  that 
fact,  and  totjonsider  whether  it  ought  to  be  active  in  his  favor.  It  has  a  right,, 
under  such  circumstances,  to  say  that  it  will  leave  the  parties  to  their  respect- 
ive remedies  at  law  for  mutual  damages,  rather  than  hazard  a  decree  which 
might  administer  justice  only  on  one  sida  But  to  this  presumption  of  loss  and 
injury  there  are  to  be  added  the  lapse  of  time  and  laches  of  the  plaintifif  and 
a  material  change  of  circumstances  in  the  intermediate  period.  Twelve  years 
elapsed  after  the  award  before  the  original  bill  was  filed.  Five  years  more 
before  the  plaintiff  admitted  the  validity  of  the  award,  and,  by  an  amendment,, 
confined  his  claim  to  the  title  derived  under  it.  Magee  died  in  1823,  insolvent,, 
and  before  he  had  made  any  answer  to  the  bill,  and  the  equities  between  him 
and  McNeil  are  now  to  be  ascertained  and  litigated  by  persons  who  are  utter 
strangers  to  all  the  original  transactions. 

§  178,  Wlieii  lapse  of  tivie  may  he  overlooked  in  a  suit  for  specifio  perform- 
ance. 

Now,  I  have  not  been  able  to  find  a  single  case  where  a  court  of  equity  has 
decreed  a  specific  performance  under  circumstances  like  the  present.  Lapse  of 
time  is  sometimes  overlooked,  but  only  when  there  has  been  reasonable  dili- 
gence by  the  party  seeking  a  decree;  or  as  some  of  the  cases  say,  where  "he 
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has  shown  himself  ready,  desirous,  prompt  and  eager.**  Milward  v.  Earl  Thanet, 
5  Vez.,  720,  note;  Sugden,  Yendois,  ch^  8,  §  1.  Laches  majbe  excused;  but  it 
must  be  under  strong  controlling  circumstances.  Sugden,  Vendors,  ch.  8,  §  1 ; 
Benedict  v.  Lynch,  1  Johns.  Ch.,  370.  But  where  a  party  has  perseveringly, 
through  a  course  of  years,  resisted  the  performance  of  an  agreement,  denying 
its  validity ;  where  he  has  taken  no  step  towards  a  performance  on  his  own  part, 
and  has  repelled  the  advances  on  the  other  side,  no  case  can,  as  I  believe,  be 
found,  at  least  in  modern  times,  in  which  a  court  of  equity  has  interfered  in  his 
favor.  Especially  will  such  a  court  be  disinclined  so  to  do  where  the  other  party 
has  expressed  a  willingness  to  perform ;  where  a  presumed  injury  has  arisen  to 
him  from  the  lapse  of  time;  where  the  rights  of  third  persons  have  intervened; 
where  the  circumstances  of  the  parties  have  changed;  and  where  death  and  in- 
solvency have  materially  affected  the  remedy,  which  third  persons  may  have  in 
the  premises,  in  respect  to  their  own  grantor. 

§  179.  Party  uncMe  to  perform  an  award. 

It  is  no  sufficient  answer,  as  has  been  already  intimated,  that  Magee  was 
unable  at  the  time  to  give  a  deed  free  of  his  own  incumbrances.  The  objec- 
tion was  not  insisted  on  at  the  time,  and  was  capable  of  being  removed.  The 
award  itself  provided  a  remedy  by  the  covenants  in  the  deed  to  secure  the 
party  against  any  such  incumbrances;  and  at  law  the  existence  of  incumbrances 
would  not  have  been  fatal  to  the  award.  I  do  not  say  that  a  court  of  equity 
would  not  upon  an  early  application  have  given  relief  in  such  a  case; 
and  would  not  have  withheld  a  specific  performance  from  Magee  until  he  had  re- 
moved those  incumbrances;  or  upon  the  application  of  McNeil  would  not  ha^ve 
decreed  him  a  compensation  or  indemnity  jpr^  tanto.  See  Sugden,.  Vendors,  ch. 
6,  §  1.  But  the  remedy  of  McNeil  was  just  as  perfect  then  as  it  ever  could  be; 
and  his  long  delay  had  a  natural  tendency  to  aggravate  every  evil  on  the  other 
side.  At  this  distance  of  time^  when  Magee  himself  is  dead,  it  is  not  in  the 
power  of  any  court  of  equity  to  ascertain  with  exactness  the  amount  of  injury 
to  Magee  by  that  delay.  See  McAlpine  v.  Swift,  1  Ball  &  B.,  285.  And  it  is 
not  the  habit  of  courts  of  equity  to  decree  compensatfon  in  cases  of  specific 
performance  for  mere  laches  or  delay ;  but  compensation  is  usually,  if  not  in- 
variably, decreed  upon  other  distinct  grounds.  See  Sugden,  Vendors,  ch.  6,  §  1 ; 
Halsey  v.  Grant,  13  Vez.,  73;  Horniblow  v.  Shirley,  13  Vez.,  81;*Binks  v.  Lord 
Kokeby,  2  Swanston,  222;  Bolmanno  v.  Lumley,  1  Vez.  &  B.,  224;  Baton  v, 
Rogers,  1  Vez,  &  B.,  351;  Wood  v,  Bernal,  19  Vez.,  220;  Sugden,  Vendors,  oh. 
8,  §  1.  Upon  this  point  of  the  case,  therefore,  if  the  question  were,  whether 
Magee  himself,  being  before  the  court  as  sole  defendant,  ought  to  be  compelled 
to  a  specific  performance  at  such  a  distance  of  time,  under  all  the  circumstances, 
there  would  be  much  room  for  hesitation.  How  could  this  court  assume  that 
be  had  not  been  damnified  by  the  delay  and  refusal  to  perform  the  award?  If 
damnified,  in  what  manner  is  this  court  to  exercise  jurisdiction  to  decree  com- 
pensation; and  how  is  it  to  measure  the  damages?  But  Magee  having  sold, 
and  the  interests  of  third  persons  having  intervened,  it  is  plain,  that  no  de- 
cree for  a  specific  performance  can  operate,  except  through  a  vendee's  holding 
the  title.  The  question,  then,  even  if  Magee  were  living,  a  co-defendant, 
would  become  far  more  complicated  and  difficult.  A  decree  on  the  part  of  the 
court  for  a  specific  performance  would  require  it  to  interpose  its  active  aid  to 
strip  these  vendees  of  their  title  and  possession  in  favor  of  a  party  who  had 
chosen  to  lay  by  for  a  great  length  of  time,  and  had  exhibited  no  legal  or  rea- 
sonable diligence.     I  will  not  attempt  to  diso^uise  that  I  should  feel  the  most 
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serious  difficulties  in  arriving  at  such  a  decree,  even  if  the  vendees  had  the 
most  unequivocal  notice  of  the  plaintifiTs  equity. 

§  1 80.  The  registry  of  a  deed  or  paper  which  is  not  required  hy  law  to  he 
registered  is  not  constructive  notice  of  its  existence. 

But  let  us  see  how  the  case  stands  as  to  the  vendees  now  before  the  court, 
not  only  in  respect  to  notice,  but  to  the  equities  which  are  set  up  by  them  in 
their  defense.  In  the  first  place  as  to  notice.  The  defendants  claim  under  a 
registered  title  from  Magee,  whose  title  is  also  registered.  The  plaintiff  orig- 
inally claimed  under  the  agreement  of  1808,  which  was  not  registered  until 
more  than  a  year  and  a  half  afterwards.  He  now  claims  under  the  award, 
which  has  never  been  registered  at  all.  In  each  case  his  claim  is  to  an  equity. 
Now,  it  is  the  settled  doctrine,  that,  under  such  circumstances,  where  relief  is 
sought  against  a  purchaser,  there  must  be  clear  and  undoubted  notice ;  and  that 
suspicion,  even  strong  suspicion,  is  not  sufficient.  Sugden,  Vendors,  ch.  16,  §  5, 
art.  4;  Hine  v.  Dodd,  2  Atk.,  276;  Hyatt  v.  Barwell,  19  Vez.,  439. 

It  is  contended,  in  the  first  place,  that  the  defendants  had  constructive  notice 
of  the  original  agreement  from  its  registry,  although  not  referred  to  in  the 
conveyances  to  Magee;  and  that  its  contents  were  sufficient  to  put  them  upon 
inquiry.  Unless  that  agreement  was  properly  matter  for  registry  under  the 
Massachusetts  statutes  of  registry,  there  is  no  pretense  to  say  that  it  was  con- 
structive notice  to  any  person.  See  Morcook  v.  Dickens,  Ambler,  678 ;  Latouche 
V.  Lord  Dunsany,  1  Sch.  &  Lefr.,  137, 157;  Sugden,  Vendors,  ch.  16,  §  5,  art. 
4;  Frost  v.  Beekman,  1  Johns.  Ch.,  288;  Heister  v,  Fortner,  2  Binn.,  40.  Now 
I  very  much  doubt  whether  the  agreement,  disconnected  as  it  was  from  the 
conveyances,  was  proper  matter  for  registry  under  the  act  of  1783,  ch.  37,  or 
the  act  of  1802,  ch.  33.  The  agreement  was  not  in  any  legal  sense  a  defeas- 
ance. It  was  not  intended  wholly  to  defeat  the  conveyances  in  a  given  event. 
Nor  was  it  an  incumbrance  on  the  estates  conveyed.  On  the  contrary,  it  was 
the  intention  of  both  parties  that  Magee  should  have  a  complete  power  to 
make  absolute  titles  to  purchasers;  and  in  the  event  of  notice  to  him  of  dis- 
satisfaction, he  was  to  reconvey  the  lands  remaining  unsold  by  him,  and  ac- 
count for  all  sales  and  purchases  antecedently  made.  I  do  not  know  that  it 
has  ever  been^eld  under  these  acts  of  registry  that  a  collateral,  disconnected 
agreement  between  the  parties,  merely  affecting  the  title  to  lands,  must  be 
registered.  But  supposing  it  otherwise;  still  the  agreement  itself  admits  the 
right  of  Magee  to  make  sales  until  it  is  rescinded  by  a  notice  of  the  dissatisfied 
party;  and  such  notice  is  independent  of  the  record,  and  must  be  established 
by  competent  proofs,  aliunde.  No  such  proofs  exist  in  this  case.  Magee,  at 
the  time  of  the  sale,  was  in  possession  of  the  legal  title.  The  deed  under 
which  he  claimed  contained  no  reference  to  any  collateral  agreement.  He 
had  a  right  to  sell,  and  no  purchaser  was  bound  to  make  inquiry  whether  there 
had  been  a  revocation  of  such  right.  The  existence  of  the  right  was  fairly 
presumable  until  notice  of  the  contrary  was  given  by  McNeil,  either  personally 
or  by  some  act  of  public  notoriety. 

§  181.  Notice  of  the  existence  of  deeds  or  papers  of  which  the  law  does  not 
require  a  registry  must  he  proved  by  matter  in  pais. 

Then,  as  to  the  award,  it  was  never  registered,  nor  was  it  in  fact  entitled  to 
registry.  Notice  of  its  existence,  therefore,  must  be  established  by  matter  in 
pais.  The  defendants  positively  deny  in  their  answers  that  they  had  notice  of 
any  legal  or  equitable  title  in  the  plaintiff,  at  or  before  their  respective  pur- 
chases, or  of  the  award  itself,  until  the  commencement  of  the  present  suit. 
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The  answers  do  not,  as  technically  they  should,  deny  notice  at  the  time  of  the 
payment  of  the  purchase  money.  But  no  exception  has  been  taken  to  them 
on  this  head ;  and  it  may  be  fairly  presumed  that  they  paid  the  money  at  the 
time  of  their  purchases.  They  add  that  McNeil  must  have  known  that  after 
the  purchases  the  defendants  were  going  on  making  valuable  improvements  on 
the  lands;  and  yet  that  he  never  gave  them  any  notice  of  his  title;  and  in  this 
respect  suffered  them  to  be  misled.  Against  these  positive  denials  in  the  an- 
swers, there  ought  to  be  strong  evidence  of  notice  to  overturn  their  force. 

§  182.  Notoriety  of  an  advsrse  title  cannot  affect  rights  antecedently  vested. 

The  evidence  of  notice  adduced  on  behalf  of  the  plaintiff,  with  a  single  ex- 
ception, is  founded  upon  the  notoriety  of  the  submission  and  award,  and  the 
disputes  about  the  title  between  McNeil  and  Magee  in  Charlestown,  where  the 
lands  lie  and  the  defendants  lived  at  the  time  of  their  purchases.  To  give 
the  evidence  any  application  it  should  distinctly  point  to  the  period  of  the  pur- 
chases, or  payments  of  the  purchase  money.  Any  notoriety  at  a  subsequent 
time  cannot  invalidate  rights  antecedently  vested.  There  is  abundance  of  tes- 
timony that  of  late  years  there  has  been  in  Charlestown  an  extensive,  if  not  a 
general,  notoriety  of  some  claim  of  title  to  the  lands  by  McNeil.  The  exact 
manner  in  which  that  claim  of  title  was  asserted  by  McNeil,  whether  under 
the  awaixl  or  otherwise,  was  not  as  well  defined,  nor  marked  with  so  much  no- 
toriety, ft  appears,  however,  to  have  created  sufficient  alarm  in  the  minds  of 
some  of  the  purchasers  under  Magee  to  induce  them  to  obtain,  for  valuable 
considerations,  quitclaims  from  McNeil.  But  the  difficulty  is  to  trace  back 
that  notoriety  to  a  period  antecedent  to  June,  1814,  that  being  the  latest  period 
at  which  any  sale  of  the  lands  awarded  to  McNeil  was  made  by  Magee.  Fos- 
dick  purchased  in  June,  1811;  Wheeler  purchased  one  parcel  of  land  in  June, 
1813,  and  another  in  June,  1814;  Adams  purchased  in  November,  1813;  and 
Collier  purchased  in  April,  1814,  These  purchases  include  all  the  lands  awarded 
to  McNeil,  except  a  strip  which  has  bsen  appropriated  as  a  street,  called  Law- 
rence street-  Much  of  the  testimony  as  to  the  time  of  the  notoriety  is  quite 
loose  and  unsatisfactory ;  and  that  which  approaches  nearest  to  the  period  of 
the  purchases  is  not  exact,  and  does  not  (with  one  exception)  fix  personal  notice 
upon  any  of  the  purchasers  from  Magee. 

§  183.  Notice^  if  denied  in  ike  answer ^  must  he  proved  by  at  least  one  witness 
and  corroborating  circumstances. 

That  it  is  strong  enough,  however,  to  be  left  to  a  jury  to  infer  notice  may 
be  admitted;  but  this  in  a  court  of  equity  is  not  sufficient  to  outweigh  the  di- 
rect denial  of  an  answer.  There  must  at  least  be  one  positive  witness,  and  co- 
gent circumstances  in  support  of  his  testimony,  to  enable  a  court  of  equity  to 
overrule  the  effect  of  such  an  answer.  Now  the  inference  generally  deducible 
from  notoriety  is,  in  the  present  case,  somewhat  shaken  by  the  fact  that  numer- 
ous witnesses,  living  in  the  same  town  and  naighborhood,  were  ignorant  of  the 
claim  of  McNeil  and  of  the  award  until  a  comparatively  recent  period  before 
the.commencement  of  the  present  suit.  This  ignorance  it  is  difficult  to  account 
for,  unless  upon  th6  supposition  that  the  notoriety  was  far  less  than  some  of  the 
other  witnesses  suppose.  And  at  all  events  it  demonstrates  that  a  purchase  might 
well  have  been  made  without  actual  or  constructive  notice.  To  this  extent  it 
fortifies  the  denials  of  the  answers.  What  adds  some  confirmation  is,  that  al- 
most all  of  the  purchasers  have  since  made  valuable  improvements  and  erec- 
tions on  their  estates,  and  that  McNeil,  though  living  in  Charlestown  or  its 
vicinity,  during  this  period,  has  suffered  these  improvements  to  go  on  without^ 
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as  far  as  the  court  can  learn,  ever  baving  given  personal  notice  or  warning  to 
any  of  the  purchasers.  The  answers  of  the  defendants  put  this  fact  sufficiently 
before  the  plaintiff  to  have  drawn  forth  some  evidence  on  this  head,  at  least  to 
Tepel  the  claim  for  improvements,  if  it  could  have  been  fairly  rebutted.  And 
I  cannot  but  think  that  the  testimony  of  Mr.  Holden,  one  oif  the  arbitrators, 
who  resided  in  Charlestown,  is  entitled  to  some  consideration  in  the  statement 
which  he  makes,  that  the  rumor  or  report  of  the  award,  and  that  a  quitclaim 
was  necessary  from  McNeil,  was  not,  to  his  knowledge,  current  in  Charlestown 
until  two  or  three  years  after  the  award  was  made,  when  purchases  began  to 
be  made  of  lots  of  the  land.  In  respect,  therefore,  to  the  purchasers  generally, 
although  there  is  strong  evidence  of  the  notoriety,  sufficient  to  raise  a  just  sus- 
picion of  notice,  I  cannot  say  that,  according  to  the  rules  of  a  court  of  equity, 
it  is  so  strong  as  to  put  the  stamp  of  falsity  upon  the  direct  denials  of  the 
answers. 

The  exception,  to  which  allusion  has  been  made,  is  the  testimony  of  Mr- 
Sawyer  in  respect  to  the  purchase  made  by  the  defendant  Adams.  This  wit- 
ness testifies  to  a  conversation  with  Adams,  soon  after  his  purchase,  under  cir- 
cumstances so  peculiar  that  it  is  difficult  to  resist  the  belief  that  Adams  had 
notice  at  the  time  of  his  purchase,  if  the  credibility  of  the  witness  is  not  im- 
peached. It  is  true  that  the  witness  is  manifestly  mistaken  as  to  time,  for  he 
puts  the  occurrences  in  1815  or  1816,  whereas  Adams  purchased  in  November, 
181^.  But  such  a  mistake  would  not  ordinarily  be  fatal  to  his  general  credit. 
Still,  giving  the  fullest  effect  to  the  testimony  of  this  witness,  it  is  but  one  wit- 
ness against  the  positive  denial  of  Adams'  answer;  and  I  am  not  satisfied  that 
the  other  circumstances  do  carry  with  them  such  positive  force  as  entitle  the 
court  to  disregard  that  answer. 

§  184.  Where  plaintiff  seeks  to  set  up  the  equitable  title,  he  must  aver  and 
prove  that  the  defendant  purchased  with  notice. 

In  respect  to  Wheeler,  who  was  not  an  original  defendant,  but  who  died  be- 
fore he  could  answer,  after  he  was  made  a  party,  I  do  not  find  that  it  is  any- 
where stated  directly  in  the  answers  of  the  defendants  that  he  was  a  purchaser 
without  notice,  though  some  of  the  averments  seem  intended  to  include  him  in 
this  predicament,  but  are  not  pointedly  drawn.  It  is  matter  of  regret  with  me 
that  this  omission,  which  is  obviously  a  clerical  slip,  should  have  occurred. 
The  point  which  it  raises  is  somewhat  nice  and  difficult,  but  upon  whiclu 
after  full  deliberation,  I  have  come  to  a  settled  conclusion.  The  point  is  this, — 
whether  a  plaintiff,  setting  up  an  equitable  title  against  a  legal  title  in  pur- 
chasers (it  may  be  different  where  it  is  an  equity  against  an  equity),  is  no^ 
bound  to  aver  in  his  bill  that  these  purchasers  had  notice  of  his  title;  and  if  so 
bound,  then,  whether  he  is  not  bound  to  prove  at  the  hearing  the  fact  of 
notice,  unless  it  is  distinctly  admitted  by  the  answers  of  the  defendants.  I 
think  that  he  is  so  bound  in  both  respects.  It  appears  to  me  that  the  legal 
title  is  a  sufficient  protection  to  the  defendants,  and  that  a  court  of  equity  can- 
not displace  that  title  in  favor  of  a  mere  equitable  title,  unless,  assuming  all 
the  facts  stated  in  the  bill  to  be  true,  these  facts  justify  a  decree  in  favor  of  the 
equitable  title.  Now,  where  the  bill  itself  sets  up  a  legal  title  in  purchasers,  an 
equity  does  not  attach  to  the  estate  in  their  hands,  unless  they  have  notioe  of 
it.  And,  therefore,  notice  must  be  averred  in  the  bill,  otherwise  the  plaintiff 
has  no  case.  It  is  true  that,  upon  a  bill  filed  calling  for  a  discovery  of  title 
from  a  purchaser  of  the  legal  estate,  as  well  as  for  relief,  he  may,  if  he  pleases^ 
interpose  as  a  bar  to  the  discovery  and  relief  the  plea  that  he  is  a  purchaser 
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^vithout  notice  at  the  time  of  his  purchase,  and  payment  of  the  purchase  money. 
And  in  such  a  case  his  plea  will  be  bad  without  such  an  averment  and  denial 
of  notice;  and  if  notice  is  charged  in  the  bill  without  a  supplemental  answer, 
also  denying  that  notice  as  charged  in  support  of  his  plea.  But  the  reason  is 
that  by  the  plea  he  sets  up  a  positive  bar  to  all  further  inquiry  and  all  dis- 
•covery.  If,  instead  of  such  plea,  he  chooses  to  answer  generally  and  go  to  a 
hearing,  he  may  well  do  so.  And  in  such  a  case  the  parties  stand  exactly  as 
they  do  in  all  other  cases,  that  is  to  say,  the  plaintiff  must  prove  all  the  allega- 
tions in  his  bill  necessary  to  establish  his  right  to  a  decree,  unless  so  far  as  they 
are  admitted  by  the  answer.  If  the  answer  omits  to  deny  the  notice  charged 
in  the  bill,  that  is  no  admission  of  the  notice.  The  plaintiff  may  object  to  the 
answer  for  insufficiency  in  this  respect,  as  he  may  for  insufficiency  as  to  any 
other  fact  charged.  But  if  he  takes  no  exception,  and  the  cause  goes  to  a  hear- 
ing upon  the  general  replication,  it  is  a  waiver  of  the  exception,  and  the  plaint- 
iff must  prove  his  case.  If  notice  is  essential  to  a  decree,  he  must  affirmatively 
•establish  it;  for  that  is  the  whole  foundation  of  equitable  relief  against  the 
legal  title.  Some  obscurity  is  thrown  over  this  subject  by  confounding  cases, 
Avhere  a  preliminary  objection  is  taken  by  way  of  plea,  or  special  answer,  as  a 
bar  to  all  further  discovery  and  relief,  with  cases  where  there  is  a  full  and 
general  answer  and  hearing  upon  the  whole  merits.  This  is  not  the  place  to 
^o  into  a  full  vindication  of  this  doctrine,  though  it  appears  to  me  supported 
by  a  close  comparison  of  the  authorities,  keeping  in  view  the  distinction 
blinded  to.  See  Williams  v.  Williams,  1  Ch.  Cas.,  252;  Harris  v.  Ingledew,  8 
P.  Will.,  91,  94;  Eyre  v.  Dolphin,  2  Ball  &  Beat.,  290,  302,  303;  Jerrard  t. 
Saunders,  2  Tez.  jun.,  454,  458;  Beames  PL,  233,  245;  Bruce  v.  Duchess  of 
Marlborough,  2  P.  Will.,  491;  Jones  v.  Thomas,  3  P.  Will.,  244,  note  R;  Sug- 
^en^  Vendors,  ch.  18,  pp.  701,  702;  Hardy  v.  Reeves,  6  Vez.,  426;  Coop.  Eq. 
PL,  312. 

In  ray  view  of  the  matter,  therefore,  it  is  incumbent  on  the  plaintiff  to  es- 
tablish aflSrmatively  that  Wheeler  had  notice,  before  the  court  can  take  from 
his  grantees  the  legal  estate  vested  in  them,  even  supposing  notice  to  have  been 
brought  home  to  this  latter  at  their  respective  purchases  from  him.  I  do  not 
•dwell  on  this  last  consideration,  though  there  is  much  room  for  observation, 
because  there  is  not  sufficient  proof  to  affect  the  original  purchasers  with 
notice,  and,  therefore,  it  is  not  necessary  to  consider  how  the  case  would  other- 
wise stand  as  to  notice  to  the  sub-purchasers  under  them.  It  is,  also,  a  cir- 
•cumstance  not  altogether  to  be  passed  over,  that  Magee  being  dead  and  his  estate 
insolvent,  and  the  defendants  having  made  expensive  improvements  upon  their 
•estates,  they  can,  in  case  of  a  decree  against  themselves,  have  no  remedy  over 
upon  their  covenants  of  vvari-anty  against  Magee  or  his  representatives.  If 
McNeil,  instead  of  lying  by  for  so  great  a  length  of  time,  had  pressed  for  re- 
dress at  an  early  period,  they  might  have  had  an  effectual  remedy  over.  I  lay 
no  stress  upon  the  releases  which  the  defendants  had  procured  from  Binney,  be- 
•cause  they  operate  as  a  simple  extinguishment  of  his  claim  against  them  under 
the  mortgage  to  Carey,  assigned  to  Amory,  and  by  him  to  Binney.  They  do 
not  purport  to  assign  any  title,  or  to  grant  an  interest  in  or  under  that  mort- 
age to  either  of  the  releases ;  and  therefore  create  no  bar  in  the  way  of  the 
plaintiff. 

Upon  the  whole,  the  conclusion  to  which  my  mind  has  arrived  is  that  there 
ivould  be  great  difficultiies  in  the  way  of  relief  for  the  plaintiff  if  Magee  were 
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now  before  the  court  as  sole  owner  and  defendant ;  that  the  equity  is  far  less 
strong  against  the  purchasers  under  him ;  and  that,  under  all  the  circumstances^ 
my  duty  is  to  dismiss  the  bill ;  but  it  will  be  without  costs  to  either  party. 

£iU  dismissed. 

§  185.  Requisites. —  Awards  are  to  be  liberaUy  constmed,  but  must  decide  the  whole  mat- 
ter, as  to  which  they  must  be  certain,  final  and  conclusive.    James  v.  Thurston,*  1  Cliff.,  967. 

§  186.  Most  embrace  all  matters.— An  award  made  upon  only  a  part  of  the  matters  sub- 
mitted wiU  be  set  aside.    Faw  v.  Davy,  1  Cr.  C.  C,  440. 

§187.  Certainty. —  An  award  which  states  the  amount  of  salvage  and  witness  fees  is  not 
uncertain  because  it  fails  to  fix  the  costs.  These  may  be  ascertained  by  the  clerk  of  the  court 
The  Ship  Liverpool  Packet,  2  Spr.,  87.     See  §  89. 

§  188.  An  award  that  directs  that  a  biU  of  exchange,  with  interest  and  damages  thereon, 
shall  be  deducted  from  a  sum  reported  due  plaintiff,  bilt  does  not  indicate  the  percentage 
which  shaU  be  aUowed  for  interest,  is  void  for  uncertainty.    Kingston  v,  Kincaid,  1  Wash.,  448. 

§  189.  Matters  not  snbmitted. —  The  omission  of  a  referee  to  consider,  in  making  an 
award  of  salvage,  the  allowance  of  counsel  fees,  this  matter  not  having  been  called  to  his  at- 
tention, is  not  ground  for  recommitting  the  award  to  him.  The  Ship  Liverpool  Packet,  % 
Spr.,  87. 

§  190.  Kmbracing  matters  not  snbmitted.— Where  the  secretary  of  war,  under  authority 
of  congress,  has  matters  submitted  to  his  decision,  and  his  award  embraces  matters  not  re- 
ferred to  him,  the  whole  award  is  void.     De  Groot  v.  United  States,*  1  Ct.  CI.,  97. 

§  191.  Congress,  by  resolution,  referred  a  claim  to  the  secretary  of  the  treasury,  and  re- 
quired the  claimant  *'  to  surrender  to  the  United  States  aU  the  brick  made,  together  with  aU 
the  machinery  and  appliances  and  other  personal  property,"  etc.  The  secretary  of  the  treas- 
ury made  an  award,  with  which,  however,  the  claimant  was  dissatisfied,  whereupon  con- 
gress, by  a  second  resolution,  referred  the  claim  to  the  secretary  of  war,  who  was  directed  to 
audit  it  *'  in  further  execution  "  of  the  first  resolution.  The  claimant  had  surrendered  to  the 
United  States,  not  only  **  all  the  brick  made,  together  with  all  the  machinery  and  applianoes 
and  other  piersonal  property,*'  but  also  the  land  constituting  the  brick-yard.  The  secretary 
of  war  awarded  a  gross  sum,  including  in  it,  without  distinction,  the  value  of  the  land  as 
well  as  that  of  the  bricks,  machinery  and  personal  property.  Claimant  brought  an  action  on 
tliis  award  in  the  court  of  claims  against  the  United  States.  Held,  that  both  the  secretary  of 
war  and  the  court  of  claims  (although  the  latter  ordinarily  acted  under  general  statutory  au- 
thority) were  restricted  in  their  action  upon  the  claim  by  the  requirements  of  the  first  resolu- 
tion ;  that  the  award  of  the  secretary  of  war  was  void  because  he  exceeded  his  authority  by 
including  in  it  the  value  of  the  land  surrendered,  and  because  the  award  was  uncertain  in  not 
indicating  separately  how  much  was  allowed  for  the  personal  property,  the  sum  allowed  for 
this  property  being  included  in  and  inseparable  from  the  gross  sum  awarded.  De  Groot  xk 
United  States,  6  Wall.,  419. 

§  192.  It  is  not  always  that  an  award  is  invalid  because  in  some  respects  it  exceeds  the 
submission,  for  it  is  said  that  if  the  part  which  is  in  excess  can  be  clearly  separated  from  the 
remainder  which  is  within  the  submission,  the  latter  may  stand.  But  this  rule  is  subject  to 
some  qualifications,  one  of  which  is  that  the  award  to  be  valid  ought  to  be  in  itself  a  com- 
plete adjustment  of  the  controversies  submitted  to  the  arbitrators.  (Carnochan  v.  Christie, 
11  Wheat.,  446,  cited.)    Ibid, 

§  193.  Not  final  —  Second  award.— A  submission  of  ''all  our  disputes,  differences,  contro- 
versies, etc.,  concerning  two  apprentices  with  said  L.  T.,"  was  followed  by  an  award  that 
"  the  said  negro  boy,  named  Bill,  is  free  from  L.  T.  the  18th  December,  1797,  and  likewise  the 
negro  boy,  named  Hanson,  is  free  from  L.  T.  the  81st  day  of  January,  1798,"  and  this  was 
subsequently  followed  by  a  second  and  different  award.  Held^  that  the  first  award  was  void^ 
because  it  was  not  final  and  conclusive,  in  that  it  did  not  award  a  release  of  the  covenants 
nor  a  canceling  of  the  indentures;  that  the  second  award  was  void  because  the  authority  of 
the  arbitrators  was  exhausted  in  making  the  first  award.  Talbot  v.  Hartley,*  1  Cr.  C.  C,  31. 
See  ^  112. 

§  1 94.  Set  ap  as  a  defense. —  Where  the  referees  intended  to  decide  the  controversy  sub- 
mitted according  to  law,  the  legality  of  the  award  may  be  examined  by  a  court  of  law  in  an 
action  wherein  it  is  pleaded  as  a  defense.    United  States  v.  Ames,  1  Woodb.  &  M.,  76. 

§  195.  By  two  of  three. —  It  is  no  objection  to  an  award  that  it  was  made  by  two  of  three 
arbitrators  without  consulting  the  third,  he  having  withdrawn  after  declaring  himself  unable 
to  agree  with  his  colleagues  and  that  it  would  not  be  necessary  for  him  again  to  be  called  to 
meet  on  the  subject.    Kingston  v.  Kincaid,  1  Wash.,  448.    See  §  26. 
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§  196.  How  enforced. — Where  parties  to  a  suit  agree  oatside  of  court  to  refer  the  dispute 
to  the  decision  of  referees,  one  party  cannot  enforce  their  award  by  getting  the  court  having 
jurisdiction  of  the  pending  suit  to  confirm  and  enforce  obedience  to  it.  The  submission  not 
having  been  by  rule  of  court,  the  party  can  only  enforce  the  award  by  another  action  at  law 
or»in  equity.    Lessee  of  Banert  v,  Eckert,  4  Wash.,  825. 

§  1 97.  Time  to  olij^^t.—  By  a  contract  between  the  parties,  the  estimate  of  an  engineer  was 
to  be  final  if  not  objected  to  within  twenty  days.  Within  the  twenty  days  one  party  objected 
to  the  price  of  work,  but  not  to  the  quantity,  but  after  twenty  days  objected  to  the  quantity. 
Held,  that  the  latter  objection  came  too  late.  Carothers  v,  Chesapeake,  etc.,  Canal  Co.,  4  Or. 
C.  C,  698. 

§198.  Stating  reasons  for  award. — Where  arbitrators  in  their  award  have  specified  the 
reasons  for  their  decision  their  award  must  stand  or  fall  as  tested  by  legal  principles.  Kleine 
V,  Catara,  2  Gall.,  72. 

S  199.  Conclnsive. —  Where  an  account  against  an  estate  is  submitted  by  the  executor  to> 
arbitration,  and  an  award  is  made,  and  the  award  is  set  up  and  relied  upon  in  a  bill  in  equity^ 
and  the  answer  neither  denies  the  award  nor  sets  up  any  other  claim  against  the  estate,  the 
award  must  be  held  to  be  a  complete  adjustment  of  the  accounts  against  the  estate  up  to  the 
time  it  is  made.    Strodes  v.  Patton,  1  Marsh.,  231. 

§  200.  Debt  lies  upon  a  part  of  an  award  valid  and  separable  from  that  which  is  invalid. 
Wise  V.  Geiger,*  1  Cr.  C.  C,  92. 

§201.  Diiwlosinff  ground  of  award. — Arbitrators  cannot  be  required  to  disclose  the  grouzids 
of  their  award.    Kingston  v,  Kincaid,  1  Wash.,  448. 

§  202.  No  new  evidence  will  be  received  on  exceptions  to  a  referee's  report.  Barton  v. 
Anthony,  1  Wash.,  317. 

§  203.  Exceptions. —  When  facts  that  sustain  an  additional  exception  to  a  referee's  report  are 
discovered  after  the  period  for  filing  exceptions  has  passed,  the  court  will  permit  the  addi« 
tional  exception  to  be  filed ;  although  if  no  exceptions  be  filed  in  time,  the  discovery  of  such 
circumstances. will  not  induce  the  court  to  allow  them  to  be  filed.  Thelasson  v.  Crammond, 
1  Wash.,  319. 

§  204.  As  to  agreement  with  conclusions  from  evidence.— A  court  will  not  set  aside  an 
award  of  arbitrators  because  it  does  not  agree  with  the  conclusions  they  drew  from  the  evi- 
dence.   Jolly  V.  Qlanchard,  1  Wash.,  253. 

§  205.  An  executor  has  a  right  to  submit  the  accounts  of  his  testator  to  arbitration,  and  if 
the  award  is  adopted  by  him,  he  is  as  much  bound  by  it  as  if  he  had  himself  made  the  settle- 
ment.   Strodes  v.  Patton,  1  Marsh.,  231. 

§  206.  Prejudice  in  favor  of  a  party — Umpire. —  Under  an  agreement  to  arbitrate,  the 
parties  were  each  to  select  an  arbitrator,  and  if  they  disagreed  they  were  to  select  a  third 
party  as  umpire.  One  of  the  parties  selected  was  known  to  the  party  selecting  him  to  be 
prejudiced  in  his  favor.  The  arbitrators  not  agreeing,  they  selected  an  umpire,  and  stated  the 
case  to  him.  Held,  that  the  award  must  be  set  aside«  for  the  reason  that  the  fact  that  one  ar- 
bitrator was  committed  in  favor  of  one  party  was  not  known  to  the  other,  and  because  the 
umpire  should  have  heard  the  testimony  instead  of  relying  on  the  statements  of  the  arbitra- 
tors.   Taber  v.  Jenny,  1  Spr.,  320.    See  §  98. 

§  207.  To  be  made  according  to  certain  rnles. —  The  agreement  was  to  submit  "  the  mat- 
ters in  diflFerence  between  "  the  parties  to  a  committee,  whose  arbitration  should  be  made 
*'  according  to  the  rules  and  regulations "  ofi  the  Galena  chamber  of  commerce.  Held,  that 
the  award  must  show  that  it  was  made  in  accordance  with  such  rules  and  regulations ;  that  a 
declaration  upon  it  must  aver  that  it  was  so  made ;  that  if  it  required  the  parties  to  execute  to 
each  other  a  general  release  of  *^all  manner  of  denuinds  whatever"  it  exceeded  the  submis- 
sion and  was  void,  especially  as  it  also  awarded  costs  against  one  of  the  parties,  a  matter  over 
which  the  arbitrators  had  no  control.    Gear  v.  Bracken,*  1  Pin.  (Wis. ),  249. 

§  208.  Error  of  fact  or  of  law. —  Under  a  geneiTLl  submission  to  arbitration,  the  arbitrators 
have  rightfully  a  pow^er  to  decide  on  the.  law  and  the  fact ;  and  an  error  in  either  respect 
ought  not  to  be  the  subject  of  complaint  by  either  party ;  for  it  is  their  own  choice  to  be  con- 
cluded by  the  judgment  of  the  arbitrators.  The  arbitrator  are  not  bound  to  award  upon  the 
mere  dry  rules  of  law,  but  may  decide  upon  principles  of  equity  and  good  conscience,  ex  cequo 
et  bono.  If  the  arbitrators  have  made  a  mistake  of  fact,  and  it  so  appears  on  the  record,  or 
the  arbitratora  think  there  is  a  mistake,  and  wish  to  correct  it,  they  may  have  the  matter 
recommitted  to  them  to  rectify  the  mistake.  If  there  is  no  reservation  in  the  submission,  it 
seems  that  everything  necessary  to  the  ultimate  decision  is  committed  to  the  authority  of  the 
arbitrators.    Kleine  v.  Catara.  2  Gall.,  69.     See  §§  105-110. 

§  209.  Plain  mistakes,  not  only  such  as  appear  upon  the  face  of  the  award,  but  such  as 
can  be  clearly  and  palpably  made  out  by  the  proofs  laid  before  the  referees,  or  are  acknowl- 
edged by  them,  may  be  corrected  on  exception  in  the  court  before  which  the  award  is  taken 
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for  review.  If  this  remedy  is  pursued  inefifectuaUy,  or  is  neglected,  equity  will  not  correct 
«uch  errors.     Hurst  v.  Hurst,*  2  Wash.,  127. 

§  :210.  A  bill  in  equity  to  correct  errors  in  an  award  cannot  be  supported  as  a  bill  for  a  dis- 
covery, if  it  alleges  the  ability  of  the  complainant  to  prove  the  mistakes  by  other  than  de- 
fendant's testimony.     Ibid. 

§211.  A  plain  and  palpable  mistake  of  fact  warrants  the  setting  aside  of  an  award.  Knox 
V.  Walton,  2  Wash.,  507. 

§21.2.  A  report  of  referees  will  be  set  aside  for  errors  of  law.  Kelly  v,  Johnson,  3 
Wash.,  45. 

IV.  Umpire. 

§  213.  In  general. —  An  award  signed  by  A.  and  B.,  and  proceeding  as  if  the  submission 
had  been  to  them  originally,  is  not  admissible  under  the  allegation  of  an  award  by  A.  as  um- 
pire.   Goldsborough  v.  Mc Williams,  2  Cr.  C.  C,  402.     See  §  206. 

§  2 1 4.  The  condition  of  an  arbitration  bond  was  to  abide  the  award  of  A.  and  B.  and  a 
third  person  to  be  chosen  as  agreed  upon  by  them,  in  case  they  should  not  agree  upon  an 
award,  or  any  two  of  them.  Held,  that  the  award  need  not  state  why  it  is  signed  by  three, 
nor  that  the  appointment  of  a  third  was  in  writing.     Frye  v.  Scott,*  8  Cr.  C.  C,  294. 

^215.  An  agreement  that  the  claims  designated  shall  *'  be  referred  to  the  final  decision  and 
arbitration"  of  parties  designated,  '*and  an  umpire,  if  needful,"  authorizes  the  arbitrators, 
in  case  of  a  disagreement,  to  appoint  an  umpire,  and  imports  an  agreement  by  the  parties  to 
abide  by  the  decision  of  the  arbitrators  or  the  umpire.  Smith  v,  Morse,  9  Wall.,  76.  See  the 
case,  g§  166-170. 

§210.  Appointed  before  disagreement— A  rule  of  court,  that  "They  (the  three  arbitra* 
tors),  or  any  two  of  them,  are  to  have  their  award  in  writing,*'  contemplates  the  appointment 
of  two  arbitrators,  who  are  to  select  a  third,  and  then  the  three  are  to  proceed  with  the  arbi- 
tration. It  does  not  mean  that  the  third  referee  is  not  to  be  appointed  until  the  other  two 
have  heard  the  cause  and  disagreed.  Lutz  v,  Linthicum,  8 Pet.,  165.   See  the  case,  >:'§  121-126. 

§  2 1 7.  An  award  is  bad  where  the  umpire  is  called  in  before  the  arbitrators  have  disagreed. 
Traverse  v.  Beall,  2  Cr.  C.  C,  113. 

g  2 1 8.  An  umpire  may  be  appointed  either  before  or  after  a  disagreement  among  the  arbi- 
trators.   Alexandria  Canal  Co.  v.  Swann,  5  How.,  83.    See  the  case,  §§  4-9. 

§  2 19.  Unanimond  decision. —  Where  the  question  of  the  valuation  of  land  was  referred  to 
two  persons,  and  the  submission  provided  that,  if  the  two  could  not  agree,  they  should  select 
a  third,  the  decision  need  not  be  unanimous.  If  it  appears  that  a  valuation  was  to  be  made 
at  all  events,  it  is  sufficient  that  it  be  made  by  two.     Hobson  i;.  M' Arthur,  16  Pet.,  192. 

§  220.  Njtice  of  hearing. — An  award  will  be  set  aside  where  it  does  not  appear  that  the 
arbitrators  had  notice  of  the  time  and  place  of  the  umpire's  hearing  of  the  matter.  Thornton 
V.  Chapman,  2  Cr.  C.  C,  245. 

As  to  practice  before  Auditors  and  Referees,  see  Practice;  Master  in  Chancery,  see 
Equity. 


AEKAUSAS. 

See  States. 


ARMS. 
Right  to  bear,  see  CoNSTiTunojff  and  Laws. 


ARMY. 

For  all  matters  relating  to  the  Army  and  Navy,  Laws  of  War,  etc.,  see  Wab. 


ARMY  CONTRACTS  — OFFICERS. 

See  Wak. 
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ABREST— ASSIGKMENT.  Jg§  1-7. 

ARREST. 
See  Crimbs;  Pkivileob  fbok  Arblesi. 


ARREST  OF  JUDGMENT. 
See  Cbimbb;  Practice. 


ASSAULT. 
See  Crimes;  Torts. 


ASSIGNMENT. 

Summary — Notice;  equitable  assignment ^  §  1. —  Bond  and  judgment;  set-off,  §2. —  Unsettled 
account;  compromise  by  dd}tor,  §  3. —  Order  drawn  on  a  fund,  §  4. —  Of  Twn-negotiable  irtr 
strunienty  §  5, —  Actions  not  assignable,  §  6. —  Stiit  to  annul;  necessary  parties,  %  7. 

g  1.  Where  a  party  takes  an  assignment  of  a  fund,  earned  and  to  be  earned,  he  must  givd 
notice  to  the  debtor,  and  take  proper  steps  to  protect  innocent  parties,  otherwise  subsequent 
assignees  will  be  preferred.  To  constitute  an  assignment  of  a  debt  or  other  chose  in  action,  in 
equity,  no  particular  form  is  necessary.  Any  order,  writing,  or  act  which  makes  an  appro- 
priation of  a  fund,  stmounts  to  an  equitable  assignment,  but  it  is  necessary  that  notice  be  given 
to  the  debtor.     Spain  v.  Hamilton,  $$^  &-12.     See  fc?  28. 

§  2.  A  bond  and  judgment  were  assigned,  the  bond  being  security  for  the  payment  of  the 
Judgment.  In  a  suit  on  the  bond  by  the  assignee,  the  surety  set  up  an  assignment  of  a  claim 
from  his  firm  against  the  obligees  in  the  bond —  the  judgment  creditors.  Held,  that  his  set-off 
could  not  be  allowed  if  he  had  notice  of  the  assignment  of  the  bond  and  judgment,  or  had 
knowledge  of  such  facts  as  would,  if  followed  by  inquiry,  lead  to  notice ;  that  an  assignment 
of  the  judgment  transferred  the  bond.     George  v.  Tate,  §§  18-17.     See  §  52. 

§  3.  An  unsettled  account,  which  has  never  received  the  assent  of  the  party  against  whom 
it  is  asserted,  cannot  be  assigned  so  as  to  prevent  a  compromise  or  settlement  by  the  original 
parties.  Thus  the  United  States  may,  by  treaty,  adjust  an  unsettled  account  with  the  Indianis^ 
as  against  one  claiming  an  equitable  assignment.     Kendall  v.  United  States,  §§  18,  10. 

§4.  It  is  the  law  of  the  federal  courts  that  where  an  order  is  drawn  either  on  a  general  or 
a  particular  fund,  for  a  part  only,  it  does  not  amount  to  an  assignment  of  that  part,  or  give  a 
lien  against  the  drawee,  unless  he  consents  to  the  appropriation  by  an  acceptance  of  the  draft, 
or  an  obligation  to  accept  may  be  fairly  implied.    McLoon  v.  Linquist,  §§  20,  21.     See  §  28. 

{^  5.  A  purchaser  of  a  non-negotiable  instrument,  from  others  than  the  original  owner, 
takes  subject  to  equities;  he  takes  only  such  rights  as  the  original  owner  has  parted  with, 
unless  the  latter  has  estopped  himself  by  his  acts.  But  qtuBre,  as  to  the  effect  of  a  written  as- 
signment written  over  a  blank  indorsement.     Cowdrey  v,   Vandenburgh,  g§  22,  28.     Se^  §  4^. 

g  6.  An  action  for  deceit  is  not  assignable.  As  a  rule,  only  sut^K  actions  are  ^signable  ad 
survive  the  death  of  a  person,  and  would  go  to  his  executor  or  administrator.  Where  there 
is  nothing  such  as  would  survive  the  death  of  a  person,  there  is  nothing  capable  of  being 
transferred.    Tufts  t?.  Matthews,  J5§  24^26.     See  §  54. 

§7.  B.,  the  owner  of  certain  patents,  made  a  written  agreement  with  defendant,  under 
-which  the  latter  was  to  manufacture  the  patented  article,  and  pay  B.  a  royalty.  B.  was  als^ 
to  receive  a  commission  on  sales  made  by  him.  Afterwards  B.  assigned  his  interest  in  the 
said  royalty  and  patents  to  J.  B.  &  Co.,  as  collateral  security,  and  J.  B.  &  Co.  assigned  their 
interest  to  the  plaintiff.  The  plaintiff  then  brought  a  suit  to  annul  the  agreement  with  the 
defendant,  on  the  ground  that  he  had  failed  to  pay  the  royalties.  Held,  that  as  the  agree- 
ment contained  no  conditions  authorizing  a  revocation,  it  could  not  be  revoked;  that  as  the 
iissignraent  to  J.  B.  &  Co.  was  not  absolute,  but  only  as  collateral  security,  and  as  B.  only 
Assigned  his  interest  in  the  royalty,  and  not  in  the  commissions  on  sales,  he  was  a  necessary- 
party  to  the  suit.     Cook  v.  Bidwell,  g  27. 

[Notes.— See  §§  28-61.] 
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8  7,     ^  ASSIGNMENT. 

SPAIN  V.  HAMILTON. 
(1  Wallace,  604-627.    1863.) 

Appeal  from  the  Circuit  Court  for  the  District  of  Columbia. 

Statement  of  Facts. —  This  was  a  bill  in  equity,  filed  in  the  circuit  court  for 
the  District  of  Columbia,  by  S.  Spain,  guardian,  against  the  administrator  of 
James  Hamilton,  known  as  "  General  James  Hamilton,"  Wetmore,  Corcoran 
&  Eiggs,  Hill  and  others,  claiming  priority  of  payment  out  of  a  fund  belong- 
ing to  the  estate  of  Hamilton.  The  fund  in  controversy  consisted  in  an  inter- 
est of  Hamilton  in  the  proceeds  of  certain  Texas  bonds,  the  payment  of  which, 
on  the  annexation  of  Texas,  had  been  assumed  by  the  United  States.  General 
Hamilton,  being  familar  with  the  affairs  of  Texas,  had  interested  himself  in 
advocating  its  annexation,  and  in  soliciti;ig  the  agency  for  those  who  held 
Texas  bonds.  The  trustees  of  the  Bank  of  the  United  States  held  a  large 
number  of  the  bonds,  which,  however,  were  pledged  with  Wetmore  as  security 
for  a  loan  from  him.  The  trustees  entered  into  an  arrangement  with  Hamilton 
to  pay  him,  for  his  influence  in  securing  the  recognition  and  payment  of  the 
bonds,  ten  per  cent,  of  whatever  might  be  realized  on  the  bonds  over  and  above 
the  amount  for  which  they  were  pledged  to  Wetmore;  and  afterwards  wrote  a 
letter  to  Wetmore,  reciting  the  arrangement  and  ordering  said  Wetmore  to 
"hold,  subject  to  the  order  of  General  James  Hamilton,  one-tenth  of  any  sum 
over  and  above  the  amount  of  your  claim  against  said  bonds."  On  the  bottom 
of  this  letter  (of  16th  September,  1850)  Wetmore,  on  its  presentation  to  him, 
wrote  as  follows:  "In  conformity  with  the  above  order,  I  will,  when  received 
by  me,  pay  over  to  James  Hamilton,  or  to  his  order,  the  tenth  of  the  money  or 
stock  that  may  be  received  either  at  Austin,  Texas,  or  at  Washington,  D.  C, 
on  the  above  certificates,  subject,  however,  to  the  conditions  of  the  above  order 
and  to  a  lien  I  hold  by  assignment  for  $2,500,  which  sum  I  loaned  General 
Hamilton  in  August  last,  with  interest.  W.  S.  Wetmore."' 

Previous  to  the  above  letter  of  assignment,  written  to  Wetmore,  that  is,  on 
the  12th  of  February,  1850,  Hamilton  made  an  assignment  of  his  interest  in 
the  fund  to  the  complainant  Spain;  the  assignment  transferring  "  All  my  right 
and  claim  for  any  commission  or  compensation  for  services  rendered  or  to  be 
rendered  by  me  to  any  and  every  other  person  and  body  corporate  in  the  prose- 
cution of  any  claim  or  claims  for  any  and  every  such  person  and  body  corpo- 
rate on  the  government  of  Texas,  subject  to  any  previous  assignment  thereof." 

The  opposing  claims  to  the  fund  were,  1st.  That  of  Wetmore  for  the  sura  of 
$2,500,  referred  to  above;  2.  A  claim  of  Corcoran  &  Riggs,  bankers,  for  $25,000, 
arising  from  an  order  or  assignment  executed  by  Hamilton  September  21, 1850, 
ordermg  their  claim  "  to  be  paid  out  of  the  first  moneys  received  after  your 
claims  shall  have  been  satisfied,"  which  order  was  immediately  transmitted  to 
Wetmore,  and  "accepted."  3d.  A  claim  by  the  estate  of  one  Hill,  arising  from 
an  assignment  on  the  30th  of  April,  1851,  of  the  "order"  by' the  trustees  of 
the  Bank  of  the  United  States  on  Wetmore  of  16th  September,  1850,  pre- 
viously described.  The  trustee  of  the  bonds,  Wetmore,  was  duly  and  promptly 
notified  of  the  claims  of  all  the  claimants,  except  that  of  Spain,  who  did  not 
take  any  steps  to  make  his  claim  known  until  June,  1851. 

Opinion  by  Mr.  Justice  Wayne. 

Viewing  the  casS  as  the  parties  have  choseii  to  make  it  by  agreement^  we  most 
consider  it  differently  from  what  we  would  otherwise  have  done,  and  will  con- 
sider, as  the  purpose  of  the  suit  is  declared  to  be  to  settle  priorities  between  the 
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parties  to  it,  what  are  the  rights  of  the  complainant  in  that  particular,  and  how 
the  priority  which  he  claims  has  been  affected  by  his  own  remissness  and 
negligence. 

§  8.  Assignment  of  oompens(Uion  for  future  services. 

It  must  be  remembered  that  he  rests  his  claim  upon  a  paper  executed  by 
Hamilton  of  all  his  "right  and  claim  for  any  commission  or  compensation  for 
services  rendered  or  to  be  rendered  by  him  to  any  person  and  body  corporate, 
in  the  prosecution  of  any  claim  or  claims  for  any  and  every  person  and  persons 
and  body  corporate,  on  the  said  government  of  Texas,  subject  to  any  previous 
assignment  thereof  which  Hamilton  might  have  made  before." 
*  §  9.  An  assignment  of  a  fund^  earned  and-  to  he  earned^  does  not  give  priority , 
unless  notice  is  given  to  the  debtor^  and  due  diligence  v^ed  to  protect  innocent 
parties. 

Mr.  Spain,  the  complainant,  is  in  a  court  of  equity  asking  a  priority  of  pay- 
ment over  other  creditors,  out  of  a  fund  held  m  trust  by  Mr.  Wetmore,  for  the 
benefit  of  Hamilton,  who  became  assignee  of  Hamilton  on  his  acceptance  in 
the  discharge  of  his  duties  of  the  relation  to  them  as  the  trustee  of  the  fund. 
No  inquiry  was  made  by  the  complainant,  as  he  had  a  right  to  make,  when  he 
accepted  the  paper  from  Hamilton,  as  to  who  were  the  persons  or  body  corpo- 
rate from  whom  he  anticipated  commissions  or  compensation  for  the  successful 
prosecution  of  their  claims  upon  Texas.  He  certainly  had  the  right  to  make 
such  an  inquiry  from  Hamilton,  and  in  the  situation  in  which  Hamilton  and  him- 
self were  at  the  moment,  could  either  have  coerced  at  least  such  a  reply  as 
would  have  enabled  him  to  protect  himself  by  notices  of  his  interest  in  the  mat- 
ter, knowing  as  he  then  did  that  Hamilton  was  an  insolvent  man,  and  being 
admonished  by  the  paper  itself  that  the  rights  which  Hamilton  was  professing 
to  give  him  were  but  secondary  to  the  right  of  other  assignees  of  Hamilton,  as 
the  paper  declares  they  were.  Instead  of  any  such  care  and  caution,  he  ac- 
cepted the  paper,  or  assignment  as  it  is  called,  not  in  any  way  guarding  him- 
self from  the  power  which  Hamilton  might  exercise  to  sell  and  borrow  money 
upon  the  same  fund  from  innocent  parties,  without  any  possibility  of  the  buyer 
or  lender  having  any  knowledge  of  the  claim  which  Mr.  Spain  now  makes  upon 
the  fund  in  controversy.  Mr.  Spain  neither  asked  for  information  to  secure 
his  own  rights  or  to  protect  the  rights  of  others  from  such  a  result.  And  it 
was  not  made  until  some  time  after  Mr.  Wetmore  had  accepted  Hamilton's 
draft  in  favor  of  Corcoran  &  Eiggs,  that  Mr.  Spain  thought  of  giving  a  notice 
of  any  kind  of  his  claim  upon  the  fund.  He  then  says  in  his  bill  that,  to  make 
his  assignment  effectual,  and  to  fasten  notice  of  it  upon  the  government  of 
Texas,  that  be  had  sent  through  the  post-office  at  Galveston  to  the  treasurer  of 
Texas  a  copy  of  Hamilton's  assignment  to  him,  which  appears  to  have  been 
received.  It  was  dated  the  8th  June,  1851.  If  Mr.  Spain  had  been  vigilant  in 
his  inquiries  as  to  what  had  been  done  by  Texas  for  the  payment  of  its  debts, 
he  would  have  learned  by  inquiries,  while  he  was  at  Galveston,  that  Wetmore, 
as  the  assignee  of  the  bank's  Texas  bonds,  had,  two  years  before  the  date  of 
his  notice,  filed  those  bonds,  as  the  act  of  Texas  directed  it  to  be  done,  with  the 
treasurer  and  comptroller  of  T-exas.  But  if  that  had  not  been  done  by  Mr. 
Wetmore,  and  the  notice  of  the  complainant  had  come  to  his  knowledge,  it 
could  not  in  any  way  invalidate  the  loan  of  Corcoran  &  Riggs,  or  his  accept- 
ance of  Hamilton's  order  in  their  favor,  which  had  been  made  prior  to  the 
date  of   the  letter  from  the  complainant,  transmitting  to  the  treasurer  of 

1878 


§  la  ASSIGNMENT. 

Texas  a  copy  of  the  paper  under  which  he  claimed  to.  be  the  assigaee  of 
Hamilton. 

The  same  may  be  said  of  the  paper  given  by  Mr.. May,  on  the  9th  Sep- 
tember, 1851,  to  Mr.  Corwin,  the  secretary  of  the  treasury^  which  was  intended 
to  prevent  the  payment  of  the  fund  to  any  other  person  than  Mr.  Spain.  Ifo 
one  will  doubt  that  such  a  paper  for  that  purpose  was  written  and  pfaced  by 
him  in  the  treasury  department;  but  it  cannot  in  any  regard  affect  the  claim 
of  Corcoran  &  Riggs  upon  the  fund,  as  their  dealings  with  Hamilton,  and  Wet- 
more's  acceptance  of  Hamilton's  order  in  their  favor,  took  place  twelve  months 
before,  on  the  21st  and  24th  September,  1850.  The  paper  left  by  Mr.  May  with 
the  secretary  cannot  be  presumed  to  have  been  made  known  toWetmore  to  af- 
fect his  rights  as  the  legal  holder  and  trustee  of  Hamilton,  to  the  fund,  or  those 
of  Robb  &  Co.,  or  those  of  Hill,  as  it  has  not  been  presented  and  proved  in  the 
manner  that  the  law  requires  all  papers  or  documents  to  be,  from  either  of  the 
departments  of  the  government,  before  they  can  be  received  as  testimony  in 
oourts  of.  Justice.  In  fact  the  complainant,  Mr.  Spain,  neither  made  inquiries 
to  protect  himself  or  to  secure  others  from  being  imposed  upon  by  Hamilton. 
He  knew,  as  his  bill  shows,  all  the  proceedings  of  this  government  for  the  pay- 
ment of  the  Texas  debt,  and  where  to  go  for  information,  and  was  advised  of 
the  notice  given  by  the  secretary  of  the  treasury  to  the  holders  of  Texas 
bonds  as  early  as  March,  1851,  Instead  of  acting  promptly  and  with  vigilance, 
he  delays  all  notice  to  Wetmore  for  more  than  six  years ;  until  he  brought  his 
bill.  The  complainant  says,  in  excuse  for  not  having  given  earlier  notice  to 
Wetmore,  that  he  was  ignorant  of  the  existence  or  terms  of  the  papers  con- 
necting Hamilton  and  Wetmore  with  the  fund  in  controversy.  The  answer  to 
that  is,  that  he  should  have  made  inquiries,  and  should  not  have  left  himself 
ignorant,  as  he  did,  when  he  took  the  paper  from  Hamilton  upon  which  he  asks 
for  a  priority  of  payment.  On  the  contrary,  Wetmore  and  Corcoran  &  Higgs 
used  every  precaution. to  protect  themselves  before  the  latter  lent  to  Hamilton 
$25,000,  and  also  to  warn  others  who  might  come  afterwards  as  dealers  in  the 
fund  with  Hamilton. 

§  10.  ^  creditor  taking  a  blind  assignment  of  an  anticipated  fund  must  make 
such  inquiries  as  wiU  enable  him  to  give  notice  to  parties  interested. 

No  creditor  has  a  right  to  take  a  blind  assignment  from  his  debtor  upon  the 
latter's  anticipation  of  becoming  interested  in  a  particular  fund  to  be  realized 
tbereafter,j.without  making  such  inquiries  as  the  occasion  may  require,  and  then 
to  ask  in  equity  for  a  priority  in  the  payment  of  his  debt  merely  from  the  prece- 
dency in  date  of  his  assignment  over  those  who  became  subsequently  assignees 
for  part  of  the  same  fund  for  actual  value  given  to  the  cestui  que  trust  of  the 
fund.  It  is  our  opinion  that  Wetmore,  Corcoran  &  Kiggs  and  Hill  are  meri- 
torious creditors  of  Hamilton,  and  that  their  claims  upon  the  fund  were  acquired 
without  notice  or  the  possibility  of  their  having  had  it,  when  they  became  the 
assignees  of  Hamilton,  and  that  the  complainant  in  this  case  has  no  priority  of 
payment  out  of  the  fund  in  consequence  of  remissness  in  not  having  given 
notice  of  his  claim  as  the  assignee  of  Hamilton.  Foster  ?;.  Blackstone,  lM\''lne 
&  Keen,  297;  Tirson  v.  Ramsbotham,  2  Keen,  25;  Meaux  v.  Bell,  1  Hare,  73: 

• 

Loomis  V,  Loomis,  26  Vt.,  198;  Ward  v.  Morrison,  25  id.,  593. 

This  case  has  been  examined  by  us  very  fully  and  with  every  regard  for  the 
arguments  of  the  able  counsel  representing  the  complainant.  We  think  it  to 
be  clearly  within  the  principles  decided  by  this  court  in  Judson  v,  Corcoran, 
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17  How.,  612.  It  is  clearly  within  the  cases  which  have  been  so  fully  and  ably 
reported,  of  Dearee  v,  Ilall,  and  Leveridge  v.  Cooper,  in  3  Russell,  pp.  1-64. 
The  interests  of  Wetmore,  Corcoran  &  Riggs  and  Hill  in  the  fund  are  valid 
and  operative  as  assignments. 

§  1 1.  To  perfect  an  assignment  in  equity y  notice  must  he  given  to  the  dehtor. 

To  constitute  an  assignment  of  a  debt  or  other  chose  in  action,  in  equity,  no 
particular  form  is  necessary.  A  draft  drawn  by  A.  or  B.  in  favor  of  C.  for  a 
valuable  consideration  amounts  to  a  valid  assignment  to  C.  of  so  much  of  the 
funds  of  A.  in  the  hands  of  B.  Any  order,  writing  or  act  which  makes  an  ap- 
propriation of  a  fund  amounts  to  an  equitable  assignment  of  the  fund.  The 
reason  is  that  the  fund  being  a  matter  not  assignable  at  law,  nor  capable  of 
manual  possession,  an  appropriation  of  it  is  all  that  the  nature  of  the  case  ad- 
mits of,  and  thiTcfore  it  is  held  good  in  a  court  of  equity.  As  the  assignee  is 
generally  entitled  to  all  the  remedies  of  the  assignor,  so  he  is  subject  to  all  the 
equities  between  the  assignor  and  his  debtor.  But  in  order  to  perfect  his  title 
against  the  debtor  it  is  indispensable  that  the  assignee  should  immediately  give 
notice  of  the  assignment  to  the  debtor,  for  otherwise  a  priority  of  right  may  be 
obtained  by  a  subsequent  assignee,  or  the  debt  may  be  discharged  by  a  payment 
to  the  assignee  before  such  notice.  2  Story's  Eq.  Jur.,  376,  §  1047,  and  the 
cases  cited.  No  cases  can  be  cited,  or  were  in  conflict  with  those  upon  which 
we  rely  for  the  judgment  which  we  are  about  to  give  in  this  case. 

§  1 2.  Relief  against  usury  limited  to  the  excess  over  the  Isgal  rate. 

In  respect  to  the  question  of  usury  alleged  by  the  complainant  against  Cor- 
coran &  Riggs,  to  affect  their  right  to  recover  their  loan  to  Hamilton,  we  do 
not  deem  it  necessary  to  follow  the  arguments  of  counsel.  The  complainant,  as 
a  suitor  in  equity,  could  only  have  relief  for  the  excess  over  the  real  debt,  as  he 
admits  it  to  have  been  a  loan  by  Corcoran  &  Riggs  to  Hamilton  of  $25,000,  in 
the  way  and  at  the  date  mentioned  in  their  answer  to  his  bill.  Stanley  v. 
Gadsby  et  al,^  10  Pet.,  521.  The  application  of  the  rule  in  this  case  cannot  be 
denied,  because  the  complainant  alleges  his  bill  to  be  for  claims  upon  a  fund 
by  several  parties  contesting  their  equities  to  a  priority  of  payment.  The 
charge  of  usury  against  Corcoran  &  Riggs  depends  altogether  upon  a  paper 
marked  "private  and  confidential,"  bearing  date  the  21st  of  September,  1850, 
the  day  that  Hamilton  drew  his  order  upon  Wetmore  in  favor  of  that  firm. 
The  paper  is  admitted  to  be  in  the  handwriting  of  Hamilton,  and  is  signed 
by  himself  and  by  Mr.  Corcoran  for  his  firm.  Though  drawn  and  signed 
on  the  day  that  the  loan  was  made,  the  reading  of  it  shows  that  it  had  no 
connection  with  the  arrangement  between  Hamilton  and  Corcoran  &  Riggs 
for  lending  the  money.  The  paper  is  begun  by  a  recital  of  the  loan  at 
an  interest  of  six  per  cent.,  and  it  proceeds  to  say,  without  any  mention  of 
the  subject,  that  he,  Hamilton,  in  case  of  his  not  procuring  for  Corcoran 
&  Riggs  the  agency  at  Washington  for  the  settlement  of  the  Texas  debt, 
will  allow  a  commission  on  the  loan  of  $2,000,  to  be  added  to  the  interest 
of  six  per  cent.  Not  that  he  would  pay,  but  that  he  would  allow,  and  that 
the  balance  of  the  $30,000  was  to  be  credited  to  his  account  on  a  final  settle- 
ment of  the  same,  concluding  the  paper  with  a  provision  characteristic  of 
Hamilton,  as  this  record  shows,  that  the  "contract  was  not  to  be  in  prejudice 
of  a  liberal  remuneration  which  Corcoran  &  Riggs  have  agreed  to  allow  him 
in  the  event  of  his  procuring  for  them  the  agency  for  the  settlement  of  the 
Texas  debt."  It  must  be  observed  that  Hamilton  in  this  paper  promises  noth- 
ing absolutely,  though  he  secures  or  stipulates  for  a  payment  to  himself  bv 
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Corcoran  &  Riggs  of  a  liberal  remuneration  in  the  event  of  his-  getting  for 
them  the  agency.  It  cannot  fail  to  be  remarked,  in  reading  the  paper,  that 
Hamilton  is  left  by  it  either  to  get  the  agency  for  Corcoran  &  Kiggs  or  not  to 
do  so,  as  it  may  be  his  interest  to  do,  and  that  he  is  not  obliged  by  words  of 
any  force  amounting  to  a  contract  to  pay  the  S2,000  which  he  says  shall 
be  added  to  the  interest  of  six  per  cent,  upon  the  loan.  It  would  be  difficult, 
indeed,  to  find  anything  like  a  paper  of  this  kind  in  any  attempt  by  parties  to 
a  usurious  loan.  From  the  whole  of  it,  it  is  certain  that  no  part  of  it  contains  a 
promise  to  pay  anything  absolutely  in  addition  to  the  loan,  and  the  six  per 
cent,  interest  for  which  it  stipulates.  The  payment  of  anything  additional  de- 
pends also  upon  a  contingency,  and  not  upon  any  happening  of  a  certain  event, 
which  of  itself  would  be  deemed  insufficient  to  make  a  loan  usurious.  No 
part  of  the  paper,  taken  in  connection  with  all  the  circumstances  of  the  case, 
could  be  used  as  a  predicate  from  which  it  could  be  affirmed  that  the  commis- 
sion to  be  allowed  by  Hamilton  was  an  intentional  device  between  himself  and 
Mr.  Corcoran  to  make  the  loan  to  the  former  usurious.  The  paper  is  uncertain, 
and  so  curious  that  if  any  conjecture  can  be  allowed  as  to  the  temper  and 
character  of  Hamilton,  as  they  are  shown  by  the  record,  it  may  be  supposed 
to  have  been  intended  by  him  to  allure  Mr.  Corcoran  into  the  belief  that  Ham- 
ilton's influences  in  Texas  were  so  prominent  that  he  was  willing  on  his  part 
to  promise  to  forfeit  the  sum  of  $2,000  if  Corcoran  &  Riggs  would  make  him 
other  advances  to  aid  him  in  procuring  for  them  the  agency.  Whatever  may 
have  been  the  motives  of  Hamilton  for  drawing  such  a  paper,  We  cannot  infer 
from  the  paper  itself  and  all  the  circumstances  attending  it,  that  it  was 
designed  by  those  who  signed  it  as  a  device  to  make  the  contract  for  a  loan 
usurious.  Mr.  Corcoran,  however,  by  having  incautiously  signed  it,  has  sub- 
jected himself,  in  the  pleadings  and  argument  of  the  cause,  without  there  hav- 
ing been  any  foundation  for  such  a  charge,  to  a  professional  imputation  of 
having  intended  to  make  a  usurious  loan. 

We  have  discussed  this  case  in  all  the  relations  which  its  circumstances, 
proofs  and  admissions  place  the  parties  with  each  other.  Mr.  Spain,  as  the 
representative  of  Mrs.  McRae,  claims  a  priority  of  payment  out  of  the  fund 
on  the  ground  that  it  had  been  assigned  to  him  for  that  purpose.  If  the  paper, 
as  executed  by  Hamilton  and  received  by  Mr.  Spain,  could  by  the  force  of  its 
provisions  have  the  efficacy  of  an  assignment,  there  would  be  some  coloring 
for  the  claim  of  a  priority  of  payment.  But  it  has  not',  for  it  is  expressly  de- 
clared that  it  was  made  subject  to  other  assignments  which  had  been  pre- 
viously made.  To  whom  or  for  what  amounts  is  not  said.  Hamilton  then 
executed  the  paper  subject  to  them,  and  Mr.  Spain  so  received  it,  without 
knowing  that  he  could  have  any  interest  in  the  fund.  Had  they  been  other- 
wise, Mr.  Spain's  claim  of  priority  would  have  been  lost  by  his  omission  to 
make  those  inquiries  suited  to  the  occasion,  and  he  leaving  it  in  the  power  of 
Hamilton  to  make  assignments  to  others  of  parts  of  the  same  fund.  There  is 
no  doubt  that  he  did  so  to  Corcoran  &  Riggs,  to  Robb  &  Co.,  and  to  Hill, 
without  either  of  them  having  had  notice  of  any  dealing  between  Hamilton 
and  Spain.  They  have  the  right  to  a  priority  of  payment  out  of  the  fund, 
and  we  affirm  the  decree  of  the  circuit  court  with  costs. 

Vase  remanded. 

JusTioEs  Miller  and  Swayne  dissented. 
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GEORGE  V,  TATK 
(12  Otto,  564-671.    1880.) 

Errob  to  TT.  S.  Circuit  Court,  District  of  Kansas* 

Statement  of  Facts. — Tate  brought  this  suit  upon  a  bond  executed  by 
Oeorge  &  Brothers,  with  Slavens  as  security,  payable  to  Myers  &  Green,  and  by 
them  assigned  to  Tate,  as  he  contends.  The  bond  was  given  in  order  to  effect 
the  release  of  certain  property  attached  in  a  suit  against  George  &  Brothers  by 
Myers  &  Green.  The  suit  had  resulted  in  a  judgment,  and  this  judgment  was 
assigned  to  Tate  in  payment  of  a  debt  which  Myers  &  Green  owed  him.  The 
condition  of  the  bond  was  that  it  should  be  void  if  the  judgment  was  paid 
within  sixty  days  after  its  rendition.  Among  other  defenses,  Slavens,  the  secu- 
rity, set  up  that  Myers  &  Green  were  insolvent  and  indebted  to  the  firm  of  which 
he  was  a  member,  and  that  before  he  had  any  notice  of  the  assignment  of  the 
bond  and  judgment  to  Tate  the  firm  had  assigned  to  him,  Slavens,  the  claim 
on  Myers  &  Green.  There  was  judgment  for  the  plamtiff.  On  the  trial  below 
the  court  instructed  the  jury  that  if,  before  the  assignment  of  the  firm's  claim 
on  Myers  &  Green  to  him,  Slavens  had  notice  of  the  assignment  of  the  bond 
and  judgment  to  Tate,  or  such  information  as  would  put  him  on  inquiry  on 
that  subject,  he  could  not  be  allowed  the  set-off  he  claimed.  Further  facts  ap- 
pear sufficiently  in  the  opinion  of  the  court.  The  assignment  was  executed  No- 
vember l;  1872,  and  began,  "I,  William  Green,  ...  do  hereby  assign," 
^tc.,  and  was  signed,  "  Myers  &  Green,  by  Wm.  Green." 

Opinion  by  Mr.  Justice  Swayne. 

The  errors  assigned  in  this  case  relate  to  three  subjects:  the  admission  in  ev- 
idence by  the  court  upon  the  trial  below  of  the  instrument  dated  November  1, 
1872;  the  refusal  by  the  court  to  permit  evidence  to  be  given  of  fraud  by  the 
defendant  in  error  in  procuring  from  the  plaintiffs  in  error  the  bond  upon  which 
the  judgment  below  was  recovered;  and  the  instructions  given  by  the  court  to 
the  jury  touching  the  set-off  claimed  by  the  plaintiffs  in  error.  These  several 
topics  will  be  separately  considered. 

It  was  in  proof  that  the  firm  of  Myers  &  Green  were  largely  indebted  to 
Tate.  He  applied  to  Myers  for  payment.  Myers  said  they  had  a  claim  against 
George  &  Brothers  then  in  suit.  He  requested  Tate  to  "  go  up  and  see  Billy 
Green,"  and  added,  "  he  will  let  you  have  the  claim  against  George  &  Broth- 
ers." Tate  went  to  Green,  and  Green  had  the  instrument  in  question  drawn, 
and  after  its  execution  delivered  it  to  Tate.  Green  further  agreed  that  the 
judgment  in  the  pending  suit  should  be  assigned  to  Tate  as  soon  as  it  was  re- 
<50vered.  Tate  subsequently  saw  Myers  and  showed  him  the  assignment.  He 
fiaid  it  was  "  all  right,"  and  Tate  thereupon  gave  up  to  him  the  notes  of  Myers 
&  Green  to  the  amount  of  the  claim  against  George  &  Brothers. 

§  13,  The  signature  of  a  firm  to  apajper  reciting  07dy  the  ncmie  of  one  of  the 
partners  hinds  the  firm. 

The  bond  was  given  to  prevent  the  execution  of  a  writ  of  attachment  issued 
for  the  seizure  of  the  property  of  George  &  Brothers,  to  secure  the  payment  of 
any  judgment  Myers  &  Green  might  recover  against  them.  It  was  conditioned 
for  the  payment  of  such  judgment.  Viewing  the  transaction  in  the  light  of 
this  evidence,  it  cannot  be  doubted  that  it  was  the  intention  of  both  parties  that 
the  bond  should  be  transferred  to  Tate,  and  we  think  that  intent  was  made  ef- 
fectual.   The  difficulty,  so  far  as  there  is  any,  has  arisen  from  the  unskilfulness 

of'tHe  draftsman  of  the  instrument.   The  assignment  could  have  been  made  by 
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one  of  the  partners,  and  he  could  have  made  it  by  parol.  Jones  v.  Guaranty  & 
Indemnity  Company,  101  U.  S.,  622;  Story,  Partn.,  sec.  101.  The  signature  of 
the  firm  name  shows  that  the  instrument  was  intended  to  be  the  act  of  both 
partners,  and  efifect  must  be  given  to  it  accordingly.  This  can  be  done  upott 
settled  legal  principles  and  analogies.  If  a  promissory  note  be  drawn  "  I  prom- 
ise to  pay,"  etc.,  and  is  signed  by  more  than  one  person,  it  is  the  joint  and  sev- 
eral note  of  all  who  sign  it.  Clerk  v.  Blackstock,  1  Holt,  474;  Hunt,  Adm'r.r. 
Adams,  5  Mass.,  358 ;  S.  C,  6  id.,  519.  If  one  party  only  be  named  as  obligor 
in  the  body  of  a  bond  and  others  sign  it  also,  all  are  bound.  In  no  other  way 
can  any  effect  be  given  to  the  signatures  of  those  not  so  named.  The  intent  is 
clear,  and  that  is  sufficient.  Parks  v.  Brinkerhoff,  2  Hill  (N.  Y.),  663 ;  Perkins 
V.  Goodman,  21  Barb.  (N.  T.),  228.  A  bond  to  B.'s  executors,  B.  being  alive,  is 
a  bond  to  B.  Langdon  v.  Goole,  3  Lev.,  21.  In  Simpson  v.  Henderson,  1  Moo. 
&  M.,  300,  a  written  contract  stipulated  that  a  ship  should  be  ready  to  take 
freight  on  board  ^^foriliwiihP  Parol  evidence  was  admitted  to  show  the  sur- 
rounding circumstances  when  the  contract  was  made.  Lord  Tenterden  said: 
"The  word  'forthwith,'  indeed,  in  strictness  means  immediately;  but  it  is  plain 
this  cannot  be  the  construction  to  be  affixed  to  it  here.  It  was  known  that  she 
required  some  repairs;  at  least  to  be  coppered,  and  some  time  must  be  allowed 
for  that."  He  left  it  to  the  jury  to  say  whether,  under  the  circumstances,  the 
vessel  had  been  made  ready  within  a  reasonable  time. 

§  1 4.  The  intent  of  the  parties  is  the  contract 

"Debt  on  an  obligation  conditioned  to  pay  £7,  by  2s.  a  week  until  the  £T 
were  paid,  and  if  he  failed  of  the  payment  of  the  2«.  at  any  of  the  days  wherein 
it  ought  to  be  paid  the  obligation  to  be  void,  or  else  to  remain  in  full  force- 
The  defendant  pleads  that  he  did  not  pay  the  2*.  on  one  of  the  days  wherein 
it  ought  to  be  paid.  The  plaintiff  demurs.  .  .  .  The  court  held  that  tho 
condition  should  be  taken  distributively  by  referring  particulars  to  particulars, 
viz.  that  if  he  paid  the  £7  the  obligation  should  be  void ;  but  if  he  failed  of 
paying  the  25.  at  any  of  the  days,  it  should  be  in  full  force;  to  which  the  rest 
agreed;  for  the  obligation  shall  not  be  of  no  effect  if  By  any  means  it  may 
be  made  good."  Vernon  v.  Alsop,  2  Lev.,  77.  It  has  been  said  by  an  eminent 
writer  that  "  words  are  the^counters  of  the  wise  and  the  money  of  the  unwise." 
Their  office  is  to  symbolize  ideas.  The  intent  of  the  parties  is  the  contract,^ 
and  whenever  that  is  ascertained,  however  inartificially  expressed,  it  is  the  duty 
of  courts  to  give  it  effect. 

§  1 5.  Estoppel^  tide  hy. 

As  between  Myers  &  Green  and  Tate  the  title  of  Tate  was  good  by  estoppel. 
The  consideration  which  passed  from  him  to  them  made  it  so.  A  title  to  real 
estate  thus  acquired  is  effectual  either  for  attack  or  defense  in  an  action  of 
ejectment.  Dickinson  v.  Colgrove,  100  U.  S.,  678.  The  court  below  commit- 
ted no  error  in  this  connection. 

§  16.  Proof  of  fravd  in  tits  procurement  of  a  bond  must  at  law  refer  only  to 
its  execution. 

Proof  of  fraudulent  representations  by  Myers  &  Green,  beyond  the  recitals  in 
the  bond,  to  induce  its  execution  by  the  plaintiff  in  error,  was  properly  rejected. 
It  is  well  settled  that  the  only  fraud  permissible  to  be  proved  at  law  in  these 
cases  is  fraud  touching  the  execution  of  the  instrument,  such  as  misreading,  the 
surreptitious  substitution  of  one  paper  for  another,  or  obtaining  by  some  other 
trick  or  device  an  instrument  which  the  party  did  not  intend  to  give.  Harts- 
horn et  al.  V,  Day,  19  How.,  211 ;  Osterhout  v.  Shoemaker  and  others,  3  Hill 
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(N.  T.),  513;  Belden  v.  Davies,  2  Hall  (N.  Y.),  433;  Franchot  v.  Leach,  5  Cow. 
(N.  Y.),  506.  The  remedy  is  by  a  direct  proceeding  to  avoid  the  instrument. 
Irving  V.  Humphrey,  1  Hopk.  (N.  Y.),  284. 

The  evidence  was  properly  rejected  for  another  reason.  "Where  a  party  reaps 
the  benefit  which  the  bond  gives  in  such  cases,  and  is  called  upon  to  respond, 
he  is  not  permitted  to  repudiate  the  obligation  he  has  assumed.  In  a  case  not 
unlike  this  Judge  Story  said :  "The  question  is  not  new,  and  I  am  entirely  satis- 
fied that  where  the  claimant  voluntarily  accepts  a  delivery  on  bail,  it  is  an  es- 
toppel of  his  right  to  contest  the  validity  of  the  security.  He  accepts  or  not 
at  his  pleasure,  and  it  would  be  grossly  inequitable  if  he  might  lie  by  until  the 
close  of  the  cause,  receive  and  use  the  property,  and  then,  by  detecting  an  error 
in  the  bond,  set  the  whole  judgment  of  the  court  at  defiance."  The  Brig 
Struggle,  1  Gall.,  475.  See,  also,  Bigelow,  Estoppel,  p.  206,  and  post^  and  2 
"Whart.  Evidence,  sec.  1039,  and  the  authorities  cited  by  each  author. 

§  17.  An  assignment  of  a  judgment  indvdes  an  assignment  of  a  bond  given 
to  secure  its  payment. 

The  instructions  as  to  the  set-oflf  or  counterclaim  were  as  favorable  to  the 
plaintiffs  in  error  as  they  had  a  right  to  ask.  The  jury,  upon  the  evidence^ 
found  against  them.  With  this  result,  there  being  no  error  of  law  involved, 
this. court  has  nothing  to  do.  It  is  insisted  that  the  court  erred  in  instructing 
the  jury  that  "  an  assignment  of  the  claim  in  suit  against  George  &  Brothers, 
or  an  assignment  of  the  judgment  rendered  thereon,  would  also  transfer  the 
bond  sued  upon  in  this  action."  In  this  there  was  no  error.  The  instruc- 
tion was  in  exact  conformity  to  the  law  upon  the  subject.  Bowdoin  v.  Colman, 
6  Duer  (N.  Y.),  182;  Craig  v.  Parkis,  40  K  Y,  181;  Claflin  v.  Ostrom,  54  id., 
581;  Pattison  v,  Hull,  9  Cow.  (K  Y.),  747;  Hosmer  v.  True,  19  Barb.  (N.  Y.\ 

106.    All  the  assignments  of  error  are  without  merit. 

Judgment  affirmed. 

KENDALL  v.  UNITED  STATES. 
(7  Wallace,  113-118.    1868.) 

Appeal  from  the  Court  of  Claims. 

Statement  of  Facts. —  The  Kendalls  made  an  a^ement  with  persons  rep- 
resenting the  Western  Cherokees  to  prosecute  a  claim  for  the  Indians  against 
the  United  States,  and  to  receive,  directly  from  the  United  States,  five  per  cent, 
of  all  sums  collected.  At  the  time  of  the  agreement  the  United  States  had  not 
acknowledged  the  justice  of  the  claim.  Subsequently  a  treaty  was  made,  and 
•  in  the  allowance  of  this  claim,  among  others  due  the  main  tribe,  it  was  pro- 
vided that  the  money  should  be  paid  to  each  individual  Indian,  or  head  of  a 
family ;  it  was  also  provided  by  act  of  congress  that  none  of  the  money  should 
be  paid  to  any  agent  of  the  Indians.  The  Kendalls  filed  a  petition  in  the  court 
of  claims,  setting  up  their  services,  and  that  they  had  given  notice  to  congresB, 
its  committees,  etc.,  of  their  claim.    The  petition  was  dismissed. 

Opinion  by  Me.  Justtce  Miller. 

As  this  case  was  decided  on  demurrer,  or  what  is  equivalent  to  a  demurrer, 
the  statements  of  the  petition  must  be  taken  to  be  true.  They  show  a  faithful 
and  laborious  performance  of  their  contract  by  the  plaintiffs,  for  which  no  com- 
pensation was  ever  received. 

§  1 8.  Unsettled  claim  not  assign^le  so  as  to  prevent  a  set&ement  hy  the  original 
parties. 

Itis  insisted  by  plaintiffs,  that  because  the  government  of  the  United  States 
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was  aware  of  the  contract  between  them  and  the  Indians,  and  failed  to  reserve 
and  pay  over  to  them  the  five  per  cent,  which  by  that  contract  they  had  a 
right  to  claim  of  the  Indians,  the  United  States  is  liable  to  them  for  the  amount* 
It  is  supposed  that  the  doctrine  of  an  equitable  assignment  of  a  debt  or  fund 
due  from  one  person  to  another,  by  the  order  of  the  creditor  to  pay  it  to  a 
third  party,  when  brought  to  the  notice  of  the  debtor,  is  a  sufficient  foundation 
for  the  claim.  But  if  we  concede  that  the  government  is  to  be  treated  in  the 
present  case  precisely  as  a  private  individual,  it  is  not  easy  to  see  how  that 
doctrine  can  be  made  to  apply.  The  debt  or  fund  as  to  which  such  an  equi- 
table assignment  can  be  made  must  be  some  recognized  or  definite  fund  or  debt, 
in  the  hands  of  a  person  who  admits  the  obligation  to  pay  the  assignor;  or,  at 
least,  it  must  be  some  liquidated  demand,  capable  of  being  enforced  in  a  court 
of  justice.  We  apprehend  that  the  doctrine  has  never  been  held,  that  a  claim 
of  no  fixed  amount,  nor  time  or  mode  of  payment;  a  claim  which  has  never 
received  the  assent  of  the  person  against  whom  it  is  asserted,  and  which  re- 
mains to  be  settled  by  negotiation  or  suit  at  law,  can  be  so  assigned  as  to  give 
the  assignor  an  equitable  right  to  preveat  the  original  parties  from  compromis- 
ing or  adjusting  the  claim  on  any  terms  that  may  suit  them.  That  is  just  what 
is  claimed  in  this  case.  For  it  is  very  clear  that  if  this  equitable  claim  in  the 
hands  of  plaintiffs  was  not  effectual  before  the  treaty,  it  can  have  no  effect 
afterwards. 

The  treaty,  by  its  terms,  is  incompatible  with  the  claim  of  plaintiffs.  None 
of  the  money  could  be  paid  to  the  plaintiffs  if  all  of  it  was  to  be  paid  to  the 
Indians  individually,  in  proportions  to  be  determined  by  their  numbere.  This 
principle  of  paying  to  the  Indians  per  capita  was  not  adopted  with  any  refer- 
ence to  the  plaintiffs^  claim  as  a  means  of  exclusion.  The  treaty  was  made 
with  the  entire  tribe  of  Cherokees,  of  which  these  Western  Cherokees  were  but 
a  small  part;  and  the  claims  which  they  were  urging  on  our  government  con- 
stitute a  still  smaller  part  of  the  matters  settled  by  the  treaty. 

Land  claims  were  adjusted,  the  difficulties  between  this  branch  and  the  main 
body  of  the  tribe  were  arranged.  Other  payments  were  made  to  the  main 
tribe,  in  which  the  rule  of  paying  per  capita  was  adopted.  Now,  the  argu- 
ment assumes  that  unless  in  adjusting  all  these  important  interests  the  United 
States  kept  in  view  the  sum  to  be  paid  to  plaintiffs,  by  their  contract  with  the 
Indians,  and  provided  for  it,  they  must  either  make  no  treaty  at  all,  or  must 
pay  their  claim.  It  cannot  be  permitted  that  by  contracting  with  other  parties, 
without  requiring  or  asking  the  consent  of  the  government,  any  one  can  estab- 
lish such  a  right  to  control  the  action  of  that  government  in  making  treaties  or 
contracts.  The  claim  of  the  Western  Indians  was  Aothing  more  than  a  claim 
prior  to  the  treaty.  Its  justice  had  never  been  admitted.  Its  amount  was  un- 
certain. These,  together  with  the  mode  of  payment,  were  all  unsettled,  and 
open  to  negotiation.  Is  it  possible  that,  by  making  a  contract  with  claimants 
to  prosecute  this  demand  against  the  government,  the  plaintiffs  thereby  ac- 
quired such  a  hold  on  that  government  as  not  only  made  the  claim  good  to 
that  extent,  but  prevented  it  from  compromising  or  settling  with  the  claimants 
on  the  best  terms  to  be  obtained  ? 

§  1 9,  The  United  States  may^  hy  treaty^  adjust  an  unsettled  account  with  the 
Indian^^  as  against  one  claiming  an  equitahle  assigmnent 

We  have  no  hesitation  in  saying  that  the  United  States,  under  the  circum- 
stances, had  the  right  to  make  the  treaty  that  was  made,  without  consulting 

plaintiffs,  or  incurring  any  liability  to  them.     The  act  of  congress  which  ap- 

1880 


ASSIGNMENT.  §  20. 

propriated  the  money  only  followed  the  treaty  in  securing  its  payment  to  the 
individual  Indians,  without  deduction  for  agents.  And  both  the  act  and  the 
treaty  are  inconsistent  with  the  payment  of  any  part  of  the  sum  thus  appro- 
priated to  plaintiffs.  The  judgment  of  the  court  of  claims,  rejecting  the  de- 
mmd,  is  therefore  aflBrmed. 

McLOON  v.  LINQUIST. 
(Bistrict  Court  for  New  York:  2  Benedict,  »-14    1887.) 

Statement  of  Facts. —  Libelants  sued  for  a  balance  due  on  a  charter-party, 
and  summoned  Thacher  as  garnishee.  Thacher  answered  that  he  had  $88.67 
belonging  to  the  respondents.  It  appeared  that  the  charter-party  was  made 
May  20,  1864;  that  Thacher,  about  the  1st  of  June,  1864,  received  a  cargo 
from  the  respondents,  on  which  he  made  advances,  etc.,  and  which  he  was  to 
send  to  New  Orleans,  and  reimburse  himself  out  of  the  proceeds.  The  cargo 
was  sent  to  Darling,  at  New  Orleans,  the  proceeds  to  be  remitted  to  Thacher. 
A  part  of  this  cargo  was  purchased  from  Husted  &  Brownson,  in  May,  1864, 
to  whom  thei*e  was  yet  due  about  $1,200,  and  for  which  the  respondents  gave 
a  draft  on  Darling.  Thacher  was  notified  of  the  non-payment  of  this  draft  by 
Darling  in  July,  1864,  and  the  attachment  was  served  on  him  September  6, 
1864.    Thacher  paid  the  draft  in  June,  1865. 

Opinion  by  Blatchford,  J. 

It  is  claimed,  on  the  part  of  Thacher,  that  the  giving  of  the  draft  by  the  re- 
spondents to  Husted  &  lirowRson,  coupled  with  the  presentation  of  the  draft 
to  Darling  and  the  knowledge  of  its  existence  communicated  to  Thacher  by 
Darling,  operated  as  an  equitable  assignment  to  the  holder  of  the  draft  of  an 
amount  of  the  proceeds  of  the  consignment  equal  to  the  amount  specified  in 
the  draft,  and  cuts  off  the  claim  of  the  libelants,  under  their  attachment,  against 
such  amount.  But  there  are  two  objections  to  this  view:  (1)  There  were  no 
such  relations  between  the  respondents  and  Darling  as  authorized  the  respond- 
ents to  draw  the  draft  on  Darling.  Darling  was  the  agent  and  the  consignee 
of  Thacher  and  not  of  the  respondents.  He  was  responsible  to  Thacher  and 
not  to  the  respondents.  The  respondents  could  look  to  Thacher  alone  for  the 
proceeds  of  the  consignment.  A  request  by  the  respondents  to  Darling  to  ap- 
propriate a  part  of  the  proceeds  in  a  particular  way  imposed  no  liability  on 
Darlmg  to  do  so.  The  drawing  of  the  draft  on  Darling  and  its  presentation  to 
him  were  ineffectual  to  bind  him  to  respond  to  the  holder  of  the  draft.  This 
bein<?  so,  the  fact  that  he  advised  Thacher  of  the  existence  of  the  draft  cannot 
be  regarded  as  binding  Thacher  to  respond  to  the  holder  of  the  draft.  There 
was  no  draft  drawn  on  Thacher  to  support  any  notice  to  Thacher,  and  all  the 
notice  that  Thacher  had  was  in  respect  to  a  draft  which  was  drawn  on  a  party 
who  was  not  liable  to  respond  to  the  drawers  of  the  draft. 

§  20.  An  order  against  a  part  of  afund^  not  an  assignment  without  absent  of 
drawee. 

(2)  There  was  no  assent  by  Darling,  much  less  by  Thacher,  to  the  assignment 
of  so  much  of  the  proceeds  as  the  draft  purported  to  cover.  Whatever  may  be 
the  law  in  some  of  the  states,  it  is  the  law  of  the  courts  of  the  United  States, 
that,  where  an  order  is  drawn  either  on  a  general  or  a  particular  fund,  for  a  part 
only,  it  does  not  amount  to  an  assignment  of  that  part  or  give  a  lien  as  against 
the  drawee,  unless  he  consents  to  the  appropriation  by  an  acceptance  of  the 
draft,  or  an  obligation  to  accept  may  be  fairly  implied,    Mandeville  v.  Welch,  5 
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Wheaton,  277,  2S6.  The  reason  assigned  for  this  principle  is  that  a  creditor 
shall  not  be  permitted  to  split  up  a  single  cause  of  action  into  many  actions, 
i¥itbout  the  assent  of  his  debtor,  since  it  may  subject  him  to  many  embarassments 
and  responsibilities  not  contemplated  in  his  original  contract;  that  he  has  a 
right  to  stand  upon^the  singleness  of  his  original  contract,  and  to  decline  any 
legal  or  equitable  assignments  by  which  it  may  be  broken  into  fragments;  and 
that,  when  he  undertakes  to  pay  an  integral  spm  to  his^  creditor,  it  is  no  part  of 
his  contract  that  he  shall  be  obliged  to  pay  in  fractions  to  any  other  persons. 
3  Leading  Cases  in  Equity,  Hare  and  Wallace's  Notes,  355,  356;  1  Parsons  on 
oS^otcs  and  Bills,  331,  334:. 

§  21.  The  presentation  of  a  draft  creates  no  liahility  on  the  drawee  to  pay  the 
same  out  of  funds  in  his  hands^  nor  any  charge  on  such  f tends. 

In  this  case  there  was  no  assent  by  Darling,  so  that  even  if  the  consignment 
had  been  made  by  the  respondents  to  Darling,  so  as  to  authorize  the  drawing 
of  the  draft  on  Darling,  the  presentation  of  it  to  Darling  would  have  created 
no  liability  on  his  part  to  respond  to  its  holder.  Nor  did  Thachor  in  any  way 
make  himself  liable  to  Husted  &  Brownson,  or  to  the  holder  of  the  draft,  or  to 
any  other  person,  by  any  assent  or  promise,  so  that  he  could  be  held  to  account 
to  any  other  person  than  the  respondents  for  the  amount  of  money  covered  by 
the  draft.  That  amount  came  into  his  hands  on  being  sent  to  him  by  Darling 
unincumbered  by  any  appropriation  or  assignment  which  could  bind  it,  or  could 
bind  him  in  respect  to  it,  and  the  moment  it  came  into  his  hands  it  became 
subject  to  the  attachment  in  this  suit,  his  advances  being  reimbursed  otherwise. 
The  attachment  was  served  on  him  before  he  received  the  amount  which  he 
afterwards  paid  on  the  draft. 

It  follows  that  the  libelants  have  a  right  to  have  the  $1,259.49  as  well  as  the 
$88.67  applied  towards  the  payment  of  the  amount  due  to  them  by  the  re- 
spondents, and  a  decree  will  be  entered  to  that  effect,  and  confirming  the  re- 
port of  the  commissioner  finding  the  amount  due  to  the  libelants.  Thacher 
znust  also  pay  so  much  of  the  costs  of  this  suit  as  have  been  caused  by  his  de- 
fense thereto. 

COWDREY  V.  VANDENBURGH. 
(11  Otto,  672-677.    1879.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Opinion  by  Mr.  Justice  Field. 

Statement  of  Facts. —  The  complainants,  composing  the  firm  of  Vanden- 
burgh  &  Co.,  of  the  District  of  Columbia,  had,  previously  to  December  6, 1863, 
entered  into  contracts  with  the  board  of  public  works  of  the  District  for  grad- 
ing, paving  and  improving  certain  streets  in  the  city  of  Washington.  On  that 
day,  their  account,  amounting  to  $8,451.88,  for  work  on  one  of  the  streets,  was 
audited  and  allowed,  and  a  certificate  of  the  auditor  to  that  effect  was  issued 
to  them.  On  the  17th  of  February  following,  the  complainants  borrowed  of 
the  defendant  Blumenburgh  the  sum  of  $3,160  for  six  months,  and  deposited 
"with  him  as  collateral  security  the  certificate,  to  be  returned  upon  the  payment 
of  the  money.  The  certificate  was  at  this  time  indorsed  by  them  in  blank. 
When  the  money  became  due,  they  called  with  the  amount  and  accrued  interest 
at  the  former  place  of  business  of  Blumenburgh  to  pay  the  debt  and  take  up 
their  certificate;  but  he  had  disappeared,  and  no  one  there  knew  when  he  had 
left  or  whither  he  had  gone.  The  complainants  could  not  find  him,  nor  any 
one  representing  or  acting  for  him;  and,  what  was  of  more  consequence,  they 
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could  not  find  their  certificate  either.  He  had  clandestinely  departed  from  the 
•city ;  and  they  charge  in  their  bill,  in  substance,  that  he  always  intended  to 
cheat  and  defraud  them ;  and  that  without  their  knowledge  he  has  disposed  of 
the  certificate  to  some  one,  who,  in  conjunction  with  him,  is  attempting  to 
wrongfully  use  it,  and  thus  deprive  them  of  their  property. 

By  the  legislation  of  congress  relating  to  the  District  of  Columbia,  certifi- 
cates of  allowed  and  audited  accounts,  like  that  in  question,  could  be  surren- 
-dered  to  a  board  of  audit,  and  certificates  of  indebtedness  against  the  District 
received  for  them;  and  these  latter  certificates  could  be  exchanged  for  interest- 
bearing  bonds  of  the  District.  The  complainants,  informed  that  the  certificate 
belonging  to  them  had  been  presented  to  the  board  of  audit  by  agents  of  Blu- 
men burgh,  or  of  persons  to  whom  it  had  been  passed,  for  the  purpose  either  of 
obtaining  money  therefor  or  bonds  of  the  District,  filed  the  present  bill  to  a3> 
rest  the  further  use  of  the  certificate,  and  compel  its  restitution  to  them. 
Learning  afterwards  that  the  appellant,  N.  A.  Cowdrey,  of  ^ew  York,  claimed 
to  be  owner  of  the  certificate,  and  was  seeking  to  obtain  for  it  from  the  board 
of  audit  a  certificate  of  the  indebtedness  of  the  District,  for  which  an  interest- 
bearing  bond  could  be  issued,  they  amended  their  bill  and  brought  him  in  as  a 
defendant. 

In  his  answer  he  admits  the  possession  of  the  certificate,  and  avers,  in  sub- 
stance, that  he  purchased  it  in  the  ordinary  course  of  business  of  a  broker  in 
Washington  for  value  with  other  certificates  of  a  similar  character,  but  does 
not  state  what  amount  he  paid  for  it ;  that  he  was  at  the  time  ignorant  of  the 
transaction  between  complainants  and  Blumenburgh  stated  in  the  bill,  and  that 
the  certificate  had  the  blank  indorsement  of  the  complainants,  which  justified 
him  in  concluding  that  they  had  parted  with  their  interest;  and  he  insists  that 
he  is  therefore  entitled  to  protection  as  a  bona  fide  holder  for  value  without 
notice.  To  the  answer  a  replication  was  filed,  and  its  affirmative  allegations 
are  unsupported  by  any  proofs.  The  answer  cannot,  therefore,  be  taken  as 
evidence  on  his  behalf.  He  must,  therefore,  be  treated  as  one  standing  in  the 
place  of  Blumenburgh,  and  holding  the  certificate  subject  to  the  claim  and 
equities  of  the  original  holder.  The  certificate  was  not  a  negotiable  instru* 
ment  which  could  pass  by  indorsement  and  delivery.  It  was  not  a  promise  to 
pay  any  sum,  nor  was  it  an  order  upon  any  one  or  upon  any  fund  for  the  pay- 
ment of  money,  or  for  the  delivery  of  anything  of  value.  It  was  simply  a 
statement  that  the  account  of  the  complainants  for  work  done  by  them  upon 
one  of  the  streets  of  Washington  had  been  audited  and  allowed  by  an  officer  of 
the  city,  whose  duty  it  was  to  ascertain  and  certify  as  to  the  amount  and  price 
of  the  work  done  by  a  contractor.  Whoever  takes  such  a  certificate,  whether 
with  or  without  notice,  takes  it  subject  to  all  the  rights  and  equities  of  the 
actual  owner,  as  much  so  as  if  it  were  tangible  property  in  the  streets. 

§  32.  A  aecand  indorsee  of  a  non-negotiable  instrument  takes  sniject  to  all 
equities. 

The  cases  where  by  law  certificates  of  a  similar  character  are  made  negoti- 
able can  have  no  application.  It  is  not  pretended  that  any  law  of  congress  has 
made  the  certificates  of  the  auditors  of  the  District  of  Columbia  negotiable,  or 
given  to  them  any  special  character  beyond  that  which  they  purport  on  their 
face  to  possess.  Nor  can  any  weight  be  given  to  the  suggestion  that,  by 
custom,  these  instruments  are  considered  and  treated  as  negotiable  paper  in  the 
District.  There  was  no  evidence  oflFered  of  the  existence  of  any  such  custom*, 
even  had  such  evidence  been  admissible  to  contravene  an  established  rule  of 
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law.  That  the  purchasers  of  non-negotiable  demands,  like  the  certificate  here, 
from  others  than  the  original  owner  of  them,  can  take  only  such  rights  as  hd 
has  parted  with,  except  when  by  his  acts  he  is  estopped  from  asserting  his  orig- 
inal claim,  is  established  by  all  the  authorities.  He  must  in  such  case,  as  Lord 
Thurlow  said,  abide  by  the  case  of  the  person  from  whom  he  buys.  Cutts  v. 
Guild,  57  N.  Y.,  229;  Ingraham  et  al.  v.  Disborough,  47  id.,  421;  Bush  v. 
Lathrop,  22  id.,  535. 

§  23.  but  qxKBre^  as  to  the  effect  of  an  aasi'ffnment  written  over  a  blank  in- 

dorsement 

If  the  pledgee,  Blumenburgh,  had  written  over  the  blank  indorsement  of  the 
complainants  a  formal  assignment  to  himself  of  the  claim,  and  in  that  form  had 
sold  the  certificate  to  Cowdrey  for  value,  it  is  possible  that  the  latter  might 
have  successfully  insisted  that  the  complainants  were  estopped  from  asserting, 
as  against  him,  ownership  of  the  claim.  The  principle  is  well  settled  that  when 
the  owner  of  property  in  any  form  clothes  another  with  the  apparent  title  or 
power  of  disposition,  and  third  parties  are  thereby  induced  to  deal  with  him, 
they  shall  be  protected.  The  case  of  McNeil  v.  The  Tenth  National  Bank,  in 
the  court  of  appeals  of  New  York,  contains  a  clear  statement  of  the  law  on  this 
head.  There,  it  is  true,  a  certificate  of  stock  was  pledged  with  a  blank  assignment 
and  power  of  attorney  indorsed,  which  the  pledgee  afterwards  filled  up,  and  then 
disposed  of  the  stock.  It  was  evident  that  the  owner  contemplated  that  the 
blanks  in  the  assignment  and  power  should  be  filled  lip  if  it  should  ever  become 
necessary.  46  N.  Y.,  325.  But  the  principle  stated  by  the  court  is  as  applica- 
ble where  no  such  intention  is  manifested.  The  rights  of  innocent  third 
parties,  as  the  court  there  observes,  ''  do  not  depend  upon  the  actual  title  or 
authority  of  the  party  with  whom  they  deal  directly,  but  are  derived  from  tho 
act  of  the  real  owner,  which  precludes  him  from  disputing,  as  against  them,  the 
existence  of  the  title  or  power  which  through  negligence  or  mistaken  confidence 
he  caused  or  allowed  to  appear  to  be  vested  in  the  party  making  the  convey- 
ance." Here  the  complainants  could  have  expressed  in  their  indorsement  the 
purpose  of  the  deposit  of  the  certificate  with  Blumenburgh, —  that  it  was  as 
security  for  a  specified  sum  of  money, —  and  thus  imparted  notice  to  all  subse- 
quent purchasers  or  assignees  that  the  pledgee  held  only  a  qualified  interest  in 
the  claim.  But  having  indorsed  their  name  in  blank,  they  virtually  authorized 
the  holder  to  transfer  or  dispose  of  the  certificate  by  writing  an  absolute  as- 
signment over  their  signature.  Had  it  therefore  appeared  in  this  case  that 
Cowdrey  paid  any  money  for  the  certificate,  and  took  it  with  the  assignment 
which  he  himself  afterwards  wrote  over  the  signature  of  the  complainants,  we 
are  inclined  to  think  that  his  defense  would  have  been  sustainable.  But  as  he 
has  not  shown  that  he  parted  with  any  value  for  the  claim,^and  no  assignment 
was  at  the  time  indorsed  over  the  blank  signatare,  he  must  be  treated  as  stand- 
ing in  the  shoes  of  his  alleged  vendor,  Blumenburgh. 

Decree  affirmed. 

Ms.  JnsTiOB  SwAYi9B  dissentcd. 

TUFTS  V.  MATTHEWS. 
(Circuit  Court  for  Rhode  Island ;  10  Federal  Reporter,  609-611.    1883.) 

Opinion  by  Colt,  D.  J. 

Statement  of  Facts. —  This  is  an  action  for  deceit.  The  defendants  have 
demurred  to  the  declaration.  The  main  question  raised  by  the  demurrer  is 
whether  an  action  of  deceit  is  assignable.     The  facts  alleged,  so  far  as  it  is 
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found  necessary  to  state  them,  are  as  follows :  One  Nathan  Matthews,  of  Boston, 
was  adjudicated  a  bankrupt  upon  petition  tiled  August  30,  1878,  and  assignees 
were  duly  appointed.  On  December  19, 1879,  the  assignees  sold  all  the  assets  of 
the  bankrupt  remaining  in  their  hands,  and  all  their  rights  of  action  against  the 
defendants,  to  Benjamin  F.  Brooks;  and  on  January  22, 1880,  Edwin  Tufts,  the 
plaintiff,  became  the  purchaser  from  Brooks.  Among  the  assets  of  the  bankrupt 
were  claims  to  a  large  amount  upon  promissory  notes  made,  in  1875,  by  Edward 
Matthews,  of  New  York,  one  of  the  defendants.  In  February,  1877,  an  agree- 
ment was  entered  into  by  which  Nathan  Matthews  was  to  surrender  a  large  part 
of  these  notes,  and  discontinue  proceedings  in  bankruptcy  already  commenced 
against  Edward  Matthews,  in  New  York,  upon  certain  terms,  which,  however, 
were  never  carried  out  by  Edward  Matthews,  though  the  proceedings  in  bank- 
ruptcy against  him  were  withdrawn.  At  the  same  time,  as  a  part  of  this  agree- 
ment, there  were  deposited,  as  security  for  the  payment  of  Edward's  notes,  until 
he  should  fulfil  the  terms  of  the  agreement^  and  make  the  payments  called  for 
under  it,  with  William  11.  "Williams,  of  New  York,  two  hundred  and  fifty  of 
the  first-mortgage  bonds  of  the  Carolina  Central  Railway,  each  of  the  par  value 
of  $1,000.  It  is  alleged  that  representations  were  made  by  the  defendants 
Edward  Matthews  and  Virginia  B.  Matthews,  at  the  time  the  bonds  were  de- 
posited, that  Edward  was  the  owner,  but  that  afterwards,  and  prior  to  October 
1, 1879,  false  and  fraudulent  representations  were  made  by  them  to  Nathan 
Matthews,  his  assignees,  and  to  Williams,  that  Virginia,  and  not  Nathan,  was 
the  owner;  and  that,  being  deceived  by  these  false  statements,  and  by  other 
false  representations  made  by  Edward  respecting  the  value  of  the  coupons  due  on 
said  bonds,  Nathan,  with  the  assent  of  his  assignees  and  Williams,  on  October 
1,  1879,  entered  into  an  agreement  with  Edward  whereby  the  bonds  were  sur- 
rendered to  Virginia  on  the  payment  of  a  small  part  of  their  value.  In  con- 
sequence of  this,  Edward's  notes  were  left  unpaid,  and  the  assignees  greatly 
damaged.  Tufts,  as  the  purchaser  from  Broolcs  of  all  rights  of  action  belong- 
ing to  the  assignees,  now  brings  this  suit  for  deceit  in  the  matter  of  the  sur- 
render of  these  bonds,  alleging  damages  to  the  amount  of  $300,000. 

§  24.  Action  for  deceit  not  assi.gnahle. 

We  do  not  see,  under  the  authorities,  how  an  action  of  this  character  can  be 
transferred  by  assignment;  bub,  even  if  transferable,  we  very  much  doubt  if 
the  plaintiff  could  bring  suit  in  his  own  name.  It  has  been  held  that  where  the 
laws  of  a  state  do  not  permit  the  assignee  of  a  cJioae  in  action  to  sue  in  his  own 
name,  a  person  who  purchases  such  chose  in  action  from  the  assignee  in  bank- 
ruptcy cannot  maintain  an  action  thereon  in  his  own  name;  and  further,  that 
the  lex  fori  governs  the  form  of  remedy.  There  the  contract  was  made  in  New 
York,  and  suit  was  brought  in  Massachusetts.  Leach  v,  Greene,  12  N.  B.  R, 
376.  But  neither  the  common  law  nor  the  statutes  of  Rhode  Island  nor  the 
bankrupt  act  seem  to  warrant  us  in  holding  this  action  assignable.  As  a  rule, 
only  such  actions  are  assignable  as  survive  the  death  of  a  person,  and  would  go 
to  his  executor  or  administrator.  Where  there  is  nothing  such  as  would  survive 
the  death  of  a  person,  there  is  nothing  capable  of  being  transferred.  Comegys 
u  Vasse,  1  Pet.,  193,  213;  Dillard  v.  Collins,  25  Gratt.,  343. 

§  25.    What  actions  survive. 

At  common  law,  personal  actions  died  with  the  person, —  a^io  personalia 
moritur  cum  persona;  and  this  has  been  construed  to  mean  all  torts  wliere 
the  action  is  in  form  ex  delicto  for  the  recovery  of  damages,  and  the  plea  not 
guilty.     1  Saund.,  216a^,  note  1;  Henshaw  v.  Miller,  17  How.,  212,  219.    While 
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the  statute  of  4  Edw.  Ill,  c.  7,  by  a  liberal  construction  enlarged  the  number  of 
actions  which  survived,  it  was  never  held  to  extend  to  actions  of  assault  and  bat- 
tery, false  imprisonment,  slander,  deceit,  and  the  like.  Williams,  Ex'rs  (6th 
Am.  Ed.),  870,  (793.)  The  number  of  actions  which  survive  have  been  greatly 
increased  by  statute  in  most  of  the  states.  Under  statutes  quite  similar  to  those 
of  Khode  Island,  which  provide  for  the  survival  of  actions  for  damages  to  the 
person,  or  real  or  personal  estate,  it  has  been  decided  that  actions  for  deceit 
ot  fraud,  for  pecuniary  damages,  will  not  lie.  The  damage  done  must  be  to 
some  specific  property  of  which  the  person  is  the  owner.  It  is  not  sufficient  if 
the  damage  arises  incidentally  or  collaterally.  False  representations  by  which 
one  is  induced  to  part  with  property  do  not  appear  to  com(f  within  the  pro- 
visions of  the  statute.  Eead  v.  Hatch,  19  Pick.,  47;  Cutting  v.  Tower,  14 
Gray,  183;  United  States  v,  Daniel,  6  How.,  11;  Henshaw  v.  Miller,  17  How., 
212. 

§  26.    W/iat  actions  pass  to  an  assignee  in  hankruptcy. 

Section  5046  of  the  bankrupt  act  describes  what  property  and  rights  pass  to 
the  assignee.  The  construction  put  upon  the  words  "  choses  in  action,"  there 
mentioned,  excludes  actions  for  personal  tort  such  as  the  fraudulent  and  deceit- 
ful recommendation  of  a  person  as  worthy  of  credit  whereby  goods  were 
obtained,  abuse  of  the  garnishee  process  which  injured  the  bankrupt's  business, 
assault  and  battery,  slander,  and  the  like.  In  re  Crockett,  2  N.  B.  R.,  208; 
Noonan  v.  Orton,  12  N.  B.  R,  405 ;  Dillard  v.  Collins,  25  Gratt.,  343.  The 
action  before  us  is  one  for  pecuniary  damages  arising  from  alleged  false  rep- 
resentations made  to  the  bankrupt  and  to  his  assignees,  through  which  the 
bonds  deposited  as  security  for  the  payment  of  the  notes  of  one  of  the  defend- 
ants were  given  up.  So  far  as  it  may  be  contended  that  the  plaintiff  has  suc- 
ceeded to  any  right  of  action  the  bankrupt  may  have  had,  it  is  clear,  we  think, 
that  this  chose  in  action  did  not  pass  to  the  assignees,  and  therefore  did  not  pass 
to  him;  and,  so  far  as  it  may  be  claimed  that  this  is  a  right  of  action  that  ac- 
crued to  the  assignee  personally,  we  fail  to  discover  any  authority  in  the  bank- 
rupt act,  or  otherwise,  for  them  to  assign  an  action  of  this  character.  The 
right  to  complain  of  a  fraud  is  not  a  merchantable  commodity,  say  the  court  in 
De  Hoghton  v.  Money,  L.  R.,  2  Ch.  App.,  164.  Here  such  right  has  not  only 
been  sold  once,  but  the  first  purchaser  sells  it  to  a  second,  who  then  brings  suit 
in  his  own  name.    Demurrer  sustained. 

COOK  V.  BIDWELL. 
(Circuit  Court  for  Pennsjlvania:  8  Federal  Reporter,  450-457.    1881.) 

Opinion  by  Atcheson,  D.  J. 

Statement  of  Facts. —  On  Jaly  19,  1876,  Albert  Ball  and  the  defendant  en* 
tered  into  a  written  agreement,  by  the  terms  of  which  the  defendant  was  to 
manufacture  a  plow  known  as  the  ^^  Eed  Jacket  Plow,"  under  two  patents  of 
the  United  States  which  had  been  issued  to  Bali,  and  pay  Ball  on  each  plow 
made  by  the  defendant,  and  "  sold  and  collected  for,"  a  royalty  of  fifty  cents, 
to  be  settled  and  paid  in  the  months  of  January  and  July  of  each  year;  and 
the  defendant  was  further  to  pay  Ball  a  commission  of  five  per  cent,  on  net 
collections  upon  sales  of  plows  made  by  Ball  or  his  agents,  in  whatever  terri- 
tory he  might  work  up,  but  he  to  pay  the  traveling  expenses  of  himself  and 
his  agents,  and  the  defendant  to  supply  printed  matter;  the  defendant  to  meet 
the  demand  from  responsible  parties  for  plows,  on  reasonable  notice ;  the  agree- 
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ment  to  continue  during  the  term  of  the  patents,  which  bear  date  respectively, 
January  3,  1871,  and  January  4,  1876. 

On  January  13,  1877,  by  a  written  instrument  of  that  date,  Albert  Ball  as- 
signed to  John  Ball  &  Co.,  "  all  royalty  or  patent  fees  due  or  become  duo  "  to 
him  under  the  above  recited  agreement,  this  assignment  to  be  for  the  term  of 
four  years  from  this  date ;"  and  by  an  instrument  of  writing,  of  the  same  date, 
he  assigned  ail  his  interest  in  said  two  patents  to  said  John  Ball  &  Co.,  ''  sub- 
ject to  a  contract  this  day  executed  by  and  between  said  John  Ball  &  Co.,  and 
myself "  (Albert  Ball).  By  this  latter  contract  John  Ball  &  Co.  sold  their 
manufacturing  establishment  to  Albert  Ball  for  the  consideration  of  $18,000 ; 
and  the  contract  provided,  inter  alia^  for  an  assignment  to  John  Bali  &  Co.,  of 
the  aforesaid  royalty  on  the  Ked  Jacket  plow,  and  of  said  patents,  ''  said  as- 
signment of  said  patents  and  royalty  and  license  fees  to  be  for  a  period  of  four 
years;"  and  the  contract  contains  the  further  provision  that  if  the  purchase 
money,  with  interest,  is  not  fully  paid  '*  at  the  end  of  four  years,  said  Ball  is 
to  pay  any  balance  then  unpaid  to  said  John  Ball  &  Co.,  within  thirty  days 
thereafter;  and  on  full  payment  of  said  consideration  the  patents  aforesaid 
and  herein  mentioned  are  to  be  assigned  by  said  John  Ball  &  Co.  to  said  Albert 
Bali,  his  heirs  or  assigns."  On  the  15th  of  February,  1878,  John  Ball  &  Co, 
assigned  all  their  interest  and  claim  in  said  patents,  and  in  the  aforesaid  agree- 
ment between  Albert  Ball  and  the  defendant,  to  George  Cook  and  Jacob  Miller. 
On  the  19th  of  Novembar,  1878,  Cook  and  M.Uer  sarved  a  writtan  notice  upon 
the  defendant,  in  which,  after  reciting  that  he  had  failed  to  comply  with  the 
^'conditions  of  said  license"  to  manufacture  plows  under  said  patent,  **in  not 
paying  the  royalties  as  provided  by  said  license,  there  being  now  due  and  un- 
paid to  us  a  large  sum  as  royalty  on  said  license,  in  which  sum  or  amount  you 
are  now  in  default,  and  having  also  broken  and  failed  to  compl}''  with  other 
terms  of  said  license,"  they  notified  the  defendant  that  they  terminated  and 
annulled  his  license.  They  subsequently  filed  the  bill  in  this  case,  in  which  they 
pray  that  the  defendant's  license  may  be  decreed  to  be  forfeited,  that  he  may 
be  enjoined  from  manufacturing  plows  under  said  patents,  and  that  he  may  be 
required  to  account  for  and  pay  the  plaintiffs  all  royalties  for  which  he  may 
be  in  arrear,  and  damages. 

§  27.  ^  rescission  of  a  contract  cannot  be  permitted  when  it  operates  to  the 
detrimefU  of  one  not  a  party  to.  the  suit. 

The  notice  of  November  19,  1878,  assumed,  and  the  bill  assumes,  that  the 
agreement  between  Albert  Ball  and  the  defendant  contains  conditions  tor 
the  breach  of  which  by  the  defendant  his  license  to  manufacture  is  rev- 
ocable; but  the  agreement  contains  nothing  of  the  kind.  There  is  no  pro- 
vision therein  for  revocation  or  forfeiture,  and  therefore  there  is  no  foundation 
for  a  decree  annulling  the  license  (McKnight  v.  Krentz,  51  Pa.  St.,  232);  cer- 
tainly none  under  the  evidence.  But,  were  it  otherwise,  such  decree  would  not 
be  made  upon  this  bill,  for  Albert  Ball,  whose  rights  are  involved,  is  not  a 
party  to  the  suit.  Gloninger  v.  Hazard,  42  Pa.  St.,  389.  That  he  has  an  in- 
terest in  the  question  of  annulling  the  defendant's  license  is  manifest.  His 
assignments  of  the  patents,  and  of  the  royalties  payable  by  the  defendant, 
are  not  absolute,  but  merely  as  collateral  security  for  a  debt  due  by  him  to 
John  Ball  &  Co.,  and  they  are  expressly  limited  in  their  operation  to  the  term 
of  four  years.  Furthermore,  an  important  part  of  the  agreement  between 
Albert  Ball  and  the  defendant,  to  wit,  that  relating  to  Ball's  commissions  upon 
sales,  was  not  touched  by  the  assignments.    !Now,  clearly,  a  decree  annulling 
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the  defendant's  license  would  necessarily  affect  Ball's  commissions,  and,  in 
deed,  work  a  rescission  of  the  entire  agreement  between  him  and  the  defendant. 

It  only  remains  to  be  considered  whether  the  complainants  are  entitled  to  re- 
lief under  their  prayer  for  an  account,  and,  if  so,  upon  what  principles  such 
account  is  to  be  taken.  Albert  Ball  testifies  that  he  visited  the  defendant's 
office  on  the  17th  of  January,  1877.  He  says:  "I  handed  him  a  notice  from 
John  Ball  &  Co.  of  the  transfer  of  my  rights  and  royalties  that  had  become  due 
under  my  contract  with  Mr.  Bidwell,  and,  I  think,  in  connection  with  that,  a 
letter  stating  they  had  withdrawn  a  certstin  circular  they  had  issued." 

On  January  27,  1877,  John  Ball  &  Co.  addressed  the  defendant  a  letter  in 
which  they  say :  "  You  are  hereby  notified  that  Albert  Ball  has  assigned  to  us 
all  royalty  or  patent  fees  which  are  due  or  to  become  due,  under  provisions  of 
contract  between  you  and  him  dated  July  19,  1876,  and  that  we  shall  look  to 
you  for  payment  of  same  to  us." 

To  this  notification  the  defendant  replied  by  letter  dated  January  30, 1877,  in 
which  he  says:  "  I  take  note  of  your  notice  that  Albert  Ball  has  assigned  to  you 
the  royaltj'  which  may  become  due  to  him  under  my  contract  with  him  dated  July 
19j  1876,  and  in  reply  thereto  have  to  state  that  the  amount,  in  round  figures 
equal  to  about  $1,500,  has  already  been  advanced  to  Mr.  Albert  Ball  upon  tho 
royalty  and  commissions  for  selling.  As  I  cannot  know  at  this  date  how  much 
of  the  amount  will  be  applicable  to  commissions,  I  could  not  determine  how 
much  of  it  would  go  off  the  royalty.  Any  balance,  however,  which  may  be 
due  upon  the  same  it  will  be  equally  agreeable  to  me  to  pay  you  at  the 
proper  time." 

Under  date  of  February  6,  1877,  John  Ball  &  Co.  wrote  to  the  defendant: 
"We  cannot  consent  that  any  amounts  advanced  to  Mr.  Ball  after  the  17th 
instant  should  be  included  in  tlie  amount  held  subject  to  royalty,  as  you 
had  notice  through  him  of  the  transfer  to  us;  and  amounts  advanced  after  such 
notice  were  so  done  at  your  own  risk  of  being  taken  up  by  commissions  or 
otherwise  by  Mr.  Ball." 

It  appears,  as  I  understand  the  evidence,  that  on  January  18,  1877,  the  de- 
fendant made  an  advance  to  Albert  Ball  of  $546.40,  which  afterwards  was 
reduced  to  $464.20.  This  advance  the  evidence  shows  was  in  accordance  with 
previous  dealings  between  Ball  and  the  defendant  under  their  agreement,  and 
nothing  in  the  evidence  relating  to  the  transaction  indicates  any  intentional  bad 
faith  to  John  Ball  &  Co.  Is,  then,  the  position  taken  by  them  and  by  the 
complainants,  that  this  advance  cannot  be  brought  into  the  account  between 
them  and  the  defendant,  tenable?  I  think  not.  The  notice  proved  to  have 
been  given  to  the  defendant  on  January  17th  was  of  the  transfer  of  "royalties 
that  had  become  due;"  and  it  does  not  appear  that  proper  notice  was  given  be- 
fore the  letter  of  January  27,  1877.  But  if  the  notice  of  January  17th  haa 
been  ever  so  full,  why  should  it  have  the  effect  claimed  for  it?  The  defendant 
was  not  a  mere  licensee  of  Albert  Ball,  accountable  for  royalty.  Ball  and 
the  defendant  were  engaged  in  a  joint  enterprise,  which  was  to  endure  while  the 
patents  were  in  force.  And  if  the  defendant  conceived  that  the  success  of  the 
enterprise  would  be  promoted  by  an  advance,  why  might  he  not  make  it,  not- 
withstanding the  alleged  notice?  Why  should  he  be  trammeled  by  an  assign- 
ment to  which  he  was  not  a  party,  and  to  which  he  had  not  yet  given  his 
consent?  The  assignment  to  John  Ball  &  Co.,  it  will  be  observed,  was  not  the 
entire  agreement  between  Albeil;  Ball  and  the  defendant.  It  was  a  partial  as- 
signment only.     Upon  what  sound  principle  could  the  contract  be  severed  by 
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one  party  without  the  assent  of  the  other?  Say  the  supreme  court,  in  Man- 
deville  v.  Welch,  6  Wheat.,  286 :  "  A  creditor  shall  not  be  permitted  to  split 
up  a  single  cause  of  action  into  many  actions  without  the  assent  of  his  debtor, 
since  it  may  subject  him  to  many  embarrassments  and  responsibilities  not  con- 
templated in  his  original  contract.  He  has  the  right  to  stand  upon  the  single- 
ness of  his  original  contract,  and  toiiecline  any  legal  or  equitable  assignments 
by  which  it  may  be  broken  into  fragments."  , 

It  will  not  do  to  say  that  Ball's  royalties  and  commissions  are  distinct  and 
separable  claims.  They  both  arise  under  one  contract,  grow  out  of  the  same 
enterprise,  are  closely  connected,  and  properly  the  subject  of  one  account.  It 
seems  to  me  that  it  is  only  by  virtue  of  the  defendant's  assent  to  the  assign- 
ment to  John  Ball  &  Co.,  given  in  his  letter  of  January  30,  1877,  and  his  sub- 
sequent recognition  of  the  plaintiffs'  rights  upon  the  basis  of  that  letter,  that 
the  plaintiffs  can  maintain  this  bill.  In  all  cases  where  the  assignment  does 
not  pass  the  legal  title,  and  is  not  absolute  and  unconditional,  or  there  are  re- 
maining rights  or  liberties  of  the  assignor  which  may  be  affected  by  the  decree, 
he  is  a  necessary  party.  1  Dan.  Ch.,  192;  Story's  Eq.  PL,  §  153.  Now,  the  as- 
signment not  having  been  absolute,  and  but  partial,  Albert  Ball  would  be  a 
necessary  party,  save  for  the  defendant's  assent ;  and  as  the  plaintiffs  must  rely 
upon  the  defendant's  assent  in  order  to  maintain  this  bill,  they  must  take  it 
with  its  qualification. 

The  case  will  be  referred  to  a  master,  to  state  an  account  between  the  parties 
in  conformity  to  the  views  herein  expressed.  When  the  balance  due  the 
plaintiffs  is  ascertained,  we  will  consider  whether  they  may  not  be  entitled  to 
an  injunction  against  the  defendant  until  he  pays  the  arrears  of  royalties  so 
found  to  be  due. 

§  28.  Equitable  assignment. —  An  agreement  to  pay  out  of  a  particular  fund,  however 
clear  in  its  terms,  is  not  an  equitable  assignment.  In  order  to  make  the  assignment  com- 
plete, the  assignor  must  not  retain  any  control  over  the  fund  —  any  power  to  collect,  or  any 
power  of  revocation.  The  transfer  must  be  of  such  a  character  that  the  fund-holder  can 
safely  pay,  and  is  compellable  to  do  so,  though  forbidden  by  the  assignor ;  and  where  the 
transfer  is  of  such  a  character,  the  fund-holder  is  bound  from  the  time  of  notice.  The 
phraseology  employed  is  not  material,  provided  the  intent  to  transfer  is  manifested.  Such 
an  intent  and  its  execution  are  indispensable.  A  bill  of  exchange  or  check  is  not  an  equi- 
table assignment  pro  tanto  of  the  funds  of  the  drawer  in  the  hands  of  the  drawee.  But  an 
order  to  pay  out  of  a  specified  fund  has  always  been  held  to  be  a  valid  assignment  in 
equity  and  to  fulfil  aU  the  requirements  of  the  law.  Cristmas  v.  Russell,  14  WalL,  84.  See 
§§  1,  8,  4. 

§29.  An  order  drawn  on  a  general  or  a  particular  fund,  for  a  part  only,  does  not  amount 
to  an  assignment  of  that  part,  or  give  a  lien  as  against  the  drawee,  unless  he  consent  to  the 
appropriation  by  an  acceptance  of  the  draft,  or  an  obligation  to  accept  may  be  fairly  implied 
from  the  custom  of  trade,  or  the  course  of  business  between  the  parties  as  a  part  of  the  con- 
tract.    Mandeville  v,  Welch,  5  Wheat.,  286.    See  §  4. 

§  BO.  Where  a  draft  is  drawn  by  a  bankrupt,  but  not  upon  any  particular  fund,  such  draft 
is  not  an  assignment  of  the  money  in  the  hands  of  the  drawee  before  acceptance  of  it  by  the 
drawee.  It  is  merely  a  security,  and  simply  makes  the  payee  a  creditor.  8o  where  a  draft 
was  drawn  after  an  act  of  bankruptcy  was  committed,  and  was  presented  before  the  com- 
mission of  bankruptcy  issued,  but  was  refused  by  the  drawee,  it  was  held  that  the  payee  had 
only  the  right  of  a  general  creditor.     Dickey  v.  Harmon,  1  Cr.  C.  C,  202.  ' 

§  31.  A  draft  upon  a  debtor  by  his  creditor  is  an  equitable  assignment  of  the  fund  as  against 
a  creditor  of  the  creditor  who  attaches  the  fund  in  the  debtor's  hands,  even  though  the  debtor 
had  no  notice  of  the  assignment  till  after  the  attachment  was  served.  King  v,  Gorsline,  4 
Cr.  C.  C,  151.    Afiirmed  and  followed,  Miller  v,  Hubbard,  4  Cr.  C.  C,  453. 

g  82.  An  order  drawn  by  a  creditor  for  the  whole  debt  is  an  assignment  of  the  fund,  and 
as  soon  as  the  debtor  is  notified,  he  becomes,  even  without  his  assent,  obligated  to  pay  to  the 
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assignee ;  but  an  order  drawn  for  a  part  of  it  will  not  bind  him  unless  he  assents  to  it  by  ac- 
cepting the  draft     The  Hull  of  a  New  Ship,  Dav.,  206. 

8  3B.  It  seems  that  tidthough  a  claim  is  not  assignable  at  law,  yet  its  assignment  may  con- 
Tey  an  equitable  interest ;  but  the  assignee  in  such  a  case  cannot  maintain  an  action  thereon 
in  his  own  name.    Jackson  v.  United  States.*  1  Ct.  CI.,  261. 

§  34.  An  assignee  of  a  chose  in  action  will  not  be  permitted  to  proceed  by  bill  in  equity  to 
enforce  for  his  own  use  the  legal  right  of  his  assignor,  merely  because  he  cannot  sue  at  law 
in  his  own  name.     Hay  ward  v.  Andrews,  16  Otto,  675.    See  §  87. 

§  35.,  A  court  of  equity  will  enforce  and  protect  an  assignment  of  part  of  a  fund.  Unioii 
Ins.  Co.  V.  Glover,  9  Fed.  R.,  529. 

§  36.  Where  A.  has  a  claim  against  the  government  and  draws  an  order  on  B.,  his  attorney, 
in  favor  of  a  stranger,  against  the  fund,  which  is  accepted  by  the  attorney,  it  seems  that  such 
draft  is  an  assignment  pro  tanto  of  the  fund,  and,  in  the  absence  of  statutory  prohibition^ 
would  be  a  valid  assignment.    Spofford  v.  Kirk,  7  Otto,  487. 

§  37.  Choees  in  action. — The  general  principle  of  law'  is,  that  ohoses  in  action  aro  not  at 
law  assignable.  But,  if  assigned,  and  the  debtor  promise  to  pay  the  debt  to  the  assignee,  the 
latter  may  maintain  an  action  for  the  amoimt  against  the  debtor,  as  money  had  and  received 
to  his  use.    Tiernan  v,  Jacksfin,  5  Pet.,  597.    See  g  84. 

g  33.'  Notwithstanding  the  strictness,  particularly  in  the  earlier  cases  in  the  courts  of  com* 
mon  law,  wi^h  respect  to  assignments  of  equitable  interests  and  choses  in  action,  the  books 
abound  with  cases  showing  that  the  rule  at  common  law  has  been  much  relaxed,  or  almost 
disregarded,  by  the  courts  of  equity,  which,  from  a  very  early  period,  have  held  that  assign- 
ments for  valuable  consideration,  of  a  mere  possibility,  are  valid,  and  will  be  carried  into 
effect  upon  the  same  principle  as  they  enforce  the  performance  of  an  agreement,  when  not 
contrary  to  their  own  rules  or  to  public  policy.    Hinkle  v.  Wanzer,  17  How.,  867. 

§89.  Courts  of  law,  imitating  the  example  of  courts  of  equity,  take  notice  of  assignments 
of  choses  in  action,  and  will,  to  every  substantial  purpose,  give  them  effect.  Corser  v.  Craig, 
1  Wash..  427. 

g  40.  Where  a  chose  in  action  is  assigned  by  the  owner  he  shall  not  be  permitted  fraudu- 
lently to  interfere  and  defeat  the  rights  of  the  assignee  in  the  prosecution  of  any  suit  to  en- 
force those  rights ;  and  it  makes  no  difference  whether  the  assignment  be  good  at  law,  or  in 
equity  only.    Mandeville  v.  Welch,  5  Wheat.,  288. 

^41.  Where  a  chose  in  action  is  assigned,  empowering  the  assignee  to  collect  the  money, 
and  satisfy  a  debt  due  him  from  the  assignor,  the  assignee  may  execute  a  release  which  will 
bar  an  action  by  the  assignor.    Dade  v,  Herbert,  1  Cr.  C.  C,  85. 

($42.  An  assignee  of  a  chose  in  action  may  sue  in  his  own  name  in  the  admiralty ;  and  this 
rule,  it  seems,  will  hold  good  where  the  assignment  is  only  of  a  part  of  the  entire  claim* 
Swett  V.  Black,  1  Spr.,  580. 

§  43. subject  to  equities. — The  general  rule  is  that  an  assignee  of  a  chose  in  action  can- 
not stand  in  a  better  situation  than  his  assignor,  as  to  his  rights  against  other  persons ;  and 
where  the  instrument  is  not  negotiable,  even  a  want  of  notice  will  not  give  validity  to  the 
assignment  of  a  chose  in  action,  which,  as  between  the  original  parties,  was  infected  with 
fraud  or  illegality.     Fales  v.  May  berry,  2  Gall.,  564.    See  g  5. 

^  44.  It  is  true,  as  a  general  rule,  that  a  purchaser  of  a  chose  in  action,  or  of  an  equitable 
title,  must  abide  by  the  case  of  the  person  from  whom  he  buys,  and  will  only  be  entitled  to 
the  remedies  of  the  seller ;  and  yet,  there  may  be  cases  in  which  a  purchaser,  by  sustaining 
the  character  of  a  bona  fide  assignee,  will  be  in  a  better  situation  than  the  person  was  of 
whom  he  bought;  as  for  instance,  where  the  purchaser  who  alone  had  made  inquiry  and  given 
notice  to  the  debtor,  or  to  a  trustee  holding  a  fund,  would  be  preferred  over  the  prior  pur- 
chaser, who  neglected  to  give  notice  of  his  assignment,  and  warn  others  not  to  buy.  Judson 
V,  Corcoran,  17  How.,  615. 

§  45.  Where  an  equity  is  successively  assigned  in  a  chose  in  action  to  two  innocent  persons, 
whose  equities  are  equal,  the  one  who  first  draws  to  his  equity  the  legal  title  will  be  preferred. 
Ibid, 

§  46.  The  assignee  of  a  chose  in  action  takes  it  subject  to  the  same  equity  as  it  was  subject 
to  in  the  hands  of  the  assignor.    United  States  v,  Sturges,  1  Paine,  534 

§  47.  possibilities  and  continj^ent  interests.— The  result  of  the  authorities  seems  to  be 

that,  in  order  to  make  a  grant  or  assignment  valid  at  law,  the  thing  which  is  the  subject  of  it 
must  have  an  existence,  actual  or  potential,  at  the  time  of  such  grant  or  assignment.  But 
courts  of  equity  do  not  confine  themselves  to  the  giving  of  effect  to  assignments  of  rights 
and  interests  which  are  absolutely  fixed  and  in  ease.  They  support  assignments,  not  only  of 
choses  in  action,  but  of  contingent  interests  and  expectancies,  and  also  of  things  which  have 
no  present  actual  or  potential  existence,  but  rest  in  mere  possibility  only.    In  respect  to  the 
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latter,  it  is  true  that  the  assignment  can  have  no  positive  operation  to  transfer,  in  present^ 
property  in  things  not  in  esse;  but  it  operates  by  way  of  present  contract,  to  take  effect  and 
attach  to  the  things  assigned  when  and  as  soon  as  they  come  in  esse;  and  it  may  be  enforced  as 
such  a  contract  in  rem,  in  equit3\    Mitchell  v,  Wmslow,  2  Story,  638,  689. 

§  48.  Mere  personal  torts,  which  die  with  the  person,  and  do  not  survive  to  his  personal 
representative,  are  not  capable  of  passing  by  assignment ;  but  vested  rights  ad  rem  and  in  re^ 
possibilities  coupled  with  an  interest,  and  claims  growing  out  of  and  adhering  to  property, 
may  pass  by  assignment.    Comegys  v,  Vasse,  1  Pet.,  213. 

§49.  MiseellanfOiis  eases. —  A  transfer  or  assignment  of  personal  property,  valid  by  the 
law  of  the  owner's  domicile,  is  valid  everywhere.    Caskie  v.  Webster,  2  Wall.  Jr.,  132. 

§  50.  An  assignment  executed  before  the  death  of  a  testator,  assigning  all  the  assignor's 
estate  and  effects  in  possession,  or  which  may  become  due  and  owing  to  him,  did  not  convey 
a  legacy  left  to  the  wife  of  the  assignor.     Cook  v.  Conway,  2  Cr.  C.  C,  99. 

§  5 1 .  In  England,  any  instrument  or  claim,  though  not  negotiable,  may  be  assigned  to  the 
king,  who  can  sue  on  it  in  his  own  name.  No  valid  objection  is  perceived  against  giving  the 
same  effect  to  an  assignment  to  the  government  in  this  country.  United  States  v.  Buf ord» 
8  Pet,  80. 

§  52.  At  common  law,  the  assignment  of  a  claim  for  unliquidated  damages  does  not  trans* 
f er  to  the  assignee  the  power  to  sue  in  his  own  name,  or  to  plead  the  claim  as  a  set-off. 
United  States  v,  Robeson,  9  Pet.,  825.    See  §  2. 

g  53.  A  book  debt  of  a  merchant  is  not  assignable  at  law,  but  will  be  sustained  in  equity. 
Anderson  v.  Tompkins,  1  Marsh.,  464. 

§  54.  A  right  of  action  for  a  wrong  committed  is  neither  assignable  in  fact  or  by  operation 
of  law,  and  no  one  but  the  party  directly  injured  by  a  tort  can  sue  for  the  injury  arising 
from' it.  So  where  a  notary  falsely  and  fraudulently  certified  that  a  certain  conveyance  of  an 
interest  in  real  estate  was  properly  acknowledged,  it  was  held  that  a  purchaser  under  such  as- 
signment could  not  recover  of  the  notary  for  a  loss  resulting  from  such  notary's  malfeasance. 
Ware  v.  Brown,  2  Bond,  269.    See  §  61. 

§  55.  An  assignment  of  a  prison  bounds  bond  by  a  deputy  marshal,  in  the  name  of  the 
marshal,  is  good.    Scott  v.  Wise,  1  Cr.  C.  C,  478. 

§  56.  Rights  of  assignee. —  Where  a  bond  given  to  indemnify  the  obligee,  as  indorser  of  a 
note,  is  assigned,  the  assignee  takes  it  subject  to  all  equities.  Scott  v.  Shreeve,  12  Wheats 
608. 

§57.  In  a  suit  by  the  assignee  in  the  name  of  the  original  creditor,  evidence  of  payments 
made  to  the  assignor  after  notice  of  the  aBsignment  isnot  admissible.  Gardner  v.  Tennison,* 
2  Cr.  C.  C.  888. 

58.  An  assignment  of  rents,  accompanied  with  a  power  of  attorney  authorizing  the  as- 
signee to  collect  them,  will  enable  the  assignee  to  collect  them  after  the  death  of  the  assignor, 
where  they  become  due  during  the  life-time  of  the  assignor.  Taylor  v,  Moore,*  5  Cr.  C.  C, 
817. 

§  59.  The  assignment  of  a  debt  carries  with  it  an  assignment  of  a  judgment  or  mortgage 
by  which  it  is  secured.  If  a  part  only  of  the  debt  is  assigned,  a  pro  tanto  portion  of  the 
security  follows  it.    Batesville  Institute  v.  Kauffman,  18  Wall.,  154. 

§  60.  A  mere  personal  agreement  by  one  having  a  claim  against  the  government,  to  pay  a 
certain  percentage  thereof  to  his  attorney  for  his  compensation  for  procuring  its  allowance  by 
congress,  is  not  an  assignment  pro  tanto  of  such  percentage,  and  gives  the  attorney  no  lien  on 
the  fund.    Trist  v.  Child,  21  WalL,  447. 

§  61.  A  general  assignment  of  goods  gives  the  assignor  a  good  title  to  the  proceeds  into 
which  such  goods  may  be  converted  by  sale  or  barter.    De  Wolf  v.  Harris,  4  Pet.,  147. 

As  to  Assignment  of  Mortgages,  see  .Cokyetakcbs;  Patents  and  Copyright,  see  Patents* 
Assignment  for  Benefit  of  Creditors,  see  Debtor  and  Creditor. 

Priority  of  United  States,  see  Gk>yERN]fENT.    Right  of  Aflsignee  to  Sue,  see  COURTS;  PRAO> 
nCE,  sub-title  Parties, 
See,  also,  Bills  and  Notes;  Bonds;  Contracts. 
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Bee  Appbalb  and  Writs  of  Error. 
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1-6,  ASSOCIATIONS — ATTORNEYa 

ASSOCIATIONS. 
See  Chxtbches  ajxd  Bsnsyolent  Associations. 


ASSUMPSIT. 
See  Actions. 


•i  w 


ATTACHMENT. 
See  Writs. 


ATTAINDER. 
See  Constitution  and  Laws. 


ATTORNEY-GENERAL. 

See  QOYEBNMENT. 


ATTORNEYS.* 

I.  Admission,  Suspension,  Removal  and  Restoration,  §§  1>63. 
II.  Employment  and  Authority,  §§  83-139. 

III.  Attorney  and  Client.    Duties  and  Liabilities  of  Attorneys,  ^  140-214. 

IV.  DiscHARQE,  Compensation  and  Lien,  §g  215-805. 

I.  Admission,  Suspension,  Removal  and  Restoration. 

Summary — Power  of  courts,  §  1,—' Conduct  of  attomej/s,  §  2. —  Of  the  pleadings,  %  8. — 
Charges  should  be  sworn  to,  %  4. — Not  criminal  nor  triable  by  jury,  %  5. —  Trial  for  other 
offenses,  §  6. —  Certainty  of  information,  §  7. —  Unprofessional  conduct,  ^  8-10. —  Dis- 
cretion under  a  statute,  §  11.—  Threatening  the  judge,  §  12. — Admission  of  person  dis- 
barred in  another  court,  §  19,— Effect  of  removal  in  another  court,  §  14. —  Discretion  of 
court  not  unlimited,  §  15. —  Mandamus  lies  to  restore,  when,  §g  16,  17. —  Order  of  remotKU 
not  reviewable,  §§  18,  10. — Judge  not  liable  for  damages,  §  20. 

§  1.  All  courts  have  power  to  disbar  attorneys  who  are  guilty  of  professional  misbehavior; 
put  this  is  distinct  from  the  power  to  punish  for  contempt.  Ex  parte  Bradley,  g§  21-29 ;  Ex 
parte  Burr,  §§  30-87.    See  §  68. 

§  2.  Judicial  inquiry  into  an  attorney's  misconduct  is  not  restricted  to  his  ofiScial  acts.  It 
may  include  his  conduct  out  of  court.    Ex  parte  Burr,  §§  30-87. 

§  3.  Proceedings  to  disbar  need  not  be  instituted  by  formal  pleadings.  A  letter,  affidavit 
or  motion  is  sufficient ;  and,  since  such  proceedings  are  not  criminal,  the  offense  need  not  be 
charged  with  the  highest  degree  of  certainty.  Randall  v.  Brigham,  §g  38-41 ;  Ex  parte 
Cole,  §§  42-^1. 

(:i  4.  Charges  for  removal  should  be  sworn  to,  but  the  oath  may  be  waived.  Ex  parte 
Biirr,  ^^  65-67. 

g  5.  Proceedings  for  removal  are  not  criminal ;  nor  are  they  triable  by  a  jury.  Ex  parte 
Burr,  §§  30-37;  Randall  v.  Brigham,  §§  88-41. 

*  Edited  by  Adblbsbt  Hamilton,- Es^.,  of  the  Chicago  Bar. 
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§  6.  An  attorney  called  upon  to  answer  for  one  specific  contempt,  such  as  offensive  lan- 
guage and  conduct  towards  the  judge,  cannot,  without  further  notice,  be  tried  and  punished 
for  another  offense,  nor  for  other  and  general  misbehavior  as  an  attorney.  Ex  parte  Brad- 
ley, §§  21-29. 

§  7.  An  information  which  charges  an  attorney  with  inciting  and  encouraging  his  clients 
to  publish,  in  order  to  influence  and  intimidate  judicial  action,  articles  accusing  the  judge  of 
improper  motives,  x>&)^tiality  and  of  warping  the  law  for  friendly  and  personal  considerations, 
is  sufficient,  if  true,  to  warrant  the  removal  of  such  attorney.  It  need  not  specify  the 
particular  manner  or  means,  word,  act  or  letter,  used  to  induce  these  publications.  These 
may  be  sufficiently  shown  in  evidence.  Nor  need  it  state  that  such  publications  were  ever  in 
fact  made.  The  gist  of  the  offense  is  the  intent  and  the  attempt  thus  to  influence  judicial 
action.  Nor  are  such  suggestions  to  a  client  by  his  attorney  privileged  communications. 
Ex  parte  Ck>le,  §§  42-^1. 

§  8.  A  lawyer  may  discuss  with  a  client  the  fltness  of  a  judge,  before  whom  his  case  may 
come,  to  try  it,  and  the  influences  which  may  dispose  his  mind  to  one  or  the  other  side  of  the 
controversy.  It  is  not  improper  even  for  the  attorney  to  express  the  opinion  that  the  judge 
**  was  partial  in  his  judicial  action  in  said  suit,  and  warped  the  law  for  personal  and  friendly 
considerations  in  said  suit.*'  But  a  proposition  in  a  letter  to  the  client  that  the  attorney  and 
his  wife  visit  the  judge  and  his  family,  and  while  guests  at  his  house  present  to  the  judge 
certain  articles  of  incorporation,  discuss  them,  and  secure  the  judge's  actual  approval  of  them 
in  advance  of  anticipated  judicial  action,  and  further  proposing  so  to  control  newspapers  as 
to  induce  them  to  attack  the  judge,  is  not  a  privileged  communication,  and  warrants  the  ex- 
pulsion of  the  attorney  from  the  bar.    Ibid, 

§  9.  An  attempt  by  an  attorney  to  secure  from  persons  likely  to  be  appointed  receivers  of  a 
railway  company,  as  a  condition  of  consenting  to  their  appointment,  pledges  that  they  would 
appoint  certain  other  persons  to  subordinate  positions  on  the  road,  while  not  commendable, 
is  not  a  deception  of  the  court  who  appoints  such  receivers,  nor  any  ground  sufficient  to  war- 
rant removal.    IbidL 

§  lU,  An  attorney  was  suspended  for  one  year  for  charging  for  an  opinion  given  informally 
during  an  accidental  and  friendly  conversation ;  for  bringing  frivolous  and  vexatious  suits  for 
persons  utterly  insolvent ;  for  assisting  a  client  to  defraud  his  creditors;  for  infidelity  to  his 
client  in  assisting  a  creditor  to  levy  upon  his  property ;  for  trying  to  induce  a  witness  to  run 
away ;  for  deceiving  the  court  as  to  the  execution  of  certain  deeds  and  a  power  of  attorney ; 
for  buying  a  lo(^  at  a  trustee's  sale  under  improper  circumstances;  and  for  inducing  a  client  to 
make  a  false  and  libelous  affidavit.    Ex  parte  Burr,  §§  80-37. 

§  1 1.  A  statute  requiring  attorneys  and  counselors  '*  to  maintain  the  respect  due  to  courts 
of  justice  and  judicial  officers,"  and  authorizing  the  removal  of  attorneys  who  violate  it, 
leaves  it  discretionary  with  courts  to  determine  what  acts  amount  to  a  violation  of  this  enact- 
ment.   Ex  parte  Secombe,  §§  62-54. 

§  1 2.  A  threat  personally  to  chastise  the  judge  warrants  removal  from  the  bar.  Bradley  v. 
Fisher,  §g  56-64. 

g  1 8.  A  person  qualified  to  practice  in  the  supreme  court  of  the  United  States  will  not  be 
refused  admission  because  he  has  been  disbarred  from  practicing  in  a  United  States  district 
court.    Ex  parte  Tillinghast,  §  55. 

§  1 4.  An  order  disbarring  an  attorney  in  one  court  has  no  effect  upon  him  in  another  inde- 
pendent tribunal;  nor  is  it  admissible  as  evidence  in  an  action  for  damages  for  expulsion 
against  the  judge  of  such  other  tribunal.    Bradley  v.  Fisher,  ^'g  56-64. 

g  1 5.  While  the  removal  of  an  attorney  is  discretionary  with  the  court,  its  discretion  is  not 
unlimited,  but  is  regulated  by  law,  and  subject  to  correction  if  exercised  with  manifest  in* 
justice.    Ex  parte  Bradley,  S§  21-28;  Ex  parte  Burr,  §§  65-67. 

g  1 6.  Mandamus  lies  to  compel  the  restoration  of  an  attorney  wrongfully  removed  by  an 
inferior  court  having  no  jurisdiction  to  disbar  —  e.  gr.,  to  restore  an  attorney  to  practice  in  the 
criminal  court  of  the  District  of  Ck>lumbia  who  had  been  disbarred  by  the  supreme  court  of 
the  District,  these  courts  being  independent  tribunals,  and  neither  having  jurisdiction  to  dis- 
bar from  the  other.    Ex  parte  Bradley,  gg  21-29. 

g  1 7.  But  where  a  territorial  supreme  court,  having  jurisdiction  and  exercising  a  sound 
judicial  discretion,  has  removed  an  attorney  for  violating  a  statute  requiring  attorneys  and 
counselors  "to  maintain  the  respect  due  to  courts  of  justice  and  judicial  officers,"  the 
United  States  supreme  court  refused  a  mandamus  to  compel  his  restoration.  Ex  parte  Se- 
combe, g^  52-54. 

g  18.  An  order  of  removal  is  not  reviewable  on  writ  of  error.  Ex  parte  Bradley, 
§g  21-29. 

g  19.  The  United  States  supreme  court  will  not  review  a  finding  of  the  court  below  as  to 
facts  warranting  removal.    Ex  parte  Burr,  gg  65-67. 
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g  20.  A  judg:e  having  jarisdiction  is  not  liable  to  a  civil  action  for  damages  for  remoriBg 
an  attorney;  but  contra^  if  he  act  entirely  without  jurisdiction.  Randall  t^.  Brigbam, 
i^§  88^1 ;  Bradley  v.  Fisher,  §S  5(M4. 

[Notes.— See  g§  68-82.] 

EX  PARTE  BRADLEY. 
(7  Wallace,  864-386.    1868.) 

Statemisnt  of  Facts. —  Mr.  Justice  Fisher,  presiding  in  the  criminal  court  of 
the  District  of  Columbia,  ordered  the  name  of  Joseph  H.  Bradley  to  "be 
stricken  from  the  rolls  of  attorneys  practicing  in  this  court ''  for  offensive  lan- 
guage to  the  judge.  The  supreme  court  of  the  District  then  issued  a  rule  upon 
Bradley  to  show  caase  why  he  should  not  be  punished  for  contempt  of  tiuit 
court  in  using  such  offensive  language  to  Justice  Fisher.  Mr.  Braulley  denied 
the  jurisdiction  of  the  supreme  court  to  punish  him  for  a  contempt  committed 
in  another  tribunal,  and  upon  the  court's  ordering  his  name  stricken  from  the 
roll  of  its  attorneys  for  such  contempt  ho  applied  to  the  supreme  court  of  the 
United  Stated  for  a  mandamus  to  the  suptieme  court  of  the  District  to  restore 
him. 

Opinion  by  Mb.  Jtjstiob  Nklson. 

One  of  the  grounds  set  up  in  the  return  to  the  rule  to  show  cause  is,  that  on 
the  10th  of  August,  1867,  while  Judge  Fisher,  one  of  the  justices  of  the  su- 
preme court,  was  holding  a  criminal  court  in  this  District,  the  relator  had  been 
guilty  of  contemptuous  language  towards  the  said  judge  in  the  progress  of  a 
trial  therein,  and  for  which  the  said  justice  disbarred  him  from  the  privileges 
of  attorney  and  counselor  of  the  supreme  court.  That,  at  the  time  of  the  com- 
mitting of  the  contempt,  Judge  Fisher  was  holding,  not  a  criminal,  but  a  su- 
preme court,  and  exercising  its  criminal  jurisdiction  as  such ;  that  there  is  no 
criminal  court  in  this  District,  and,  therefore,  no  judge  of  a  criminal  court;  and 
that  the  contempt  committed  before  the  judge  was  a  contempt  of  the  supreme 
court.  That  the  act  of  March  3, 1803,  abolished  both  the  circuit  and  criminal 
courts  of  the  District,  and  conferred  all  their  powers  and  jurisdiction  upon  the 
supreme  court  created  by  the  act. 

§  21*  Organization  of  courts  in  the  District  of  Columbia. 

We  think  a  reference  to  this  act  of  March  3,  1863,  reorganizing  the  courts 
in  this  District,  will  show  that  this  is  an  erroneous  construction.  It  will  be 
seen,  by  reference  to  this  organic  act,  that  the  new  supreme  court  of  this  Dis- 
trict has  conferred  upon  it  only  the  same  powers  and  jurisdiction  as  was  po^ 
sensed  by  the  circuit  court  just  abolished.  This  circuit  court  possessed,  at  the 
time,  no  original  criminal  jurisdiction  whatever,  nor  had  it,  since  the  7th  of  July, 
1838;  for  an  act  of  that  date  established  a  criminal  court,  upon  which  was  con- 
ferred all  the  criminal  jurisdiction  of  the  District.  A  writ  of  error  lies  from  the 
circuit  court  to  this  criminal  court,  and,  doubtless,  does  from  the  present  supreme 
court  to  the  criminal  court  of  the  District.  The  circuit  court  had  originally  been 
invested  with  all  the  powers  of  a  district  court  of  the  United  States;  but  these 
were  taken  from  it  in  1802,  and  a  district  court  established  within  the  District,  to 
be  held  by  the  chief  justice  of  the  circuit  court.  These  courts,  tlie  district  and 
criminal,  are  preserved  by  the  act  of  1863  reorganizing  the  courts,  and  are  to  be 
held  in  the  same  manner,  and  with  the  same  powers  and  jurisdiction, —  the  one  as 
possessed  by  the  district  courts  oi  the  United  States,  and  the  other  as  possessed 
by  the  old  criminal  court  of  the  District.  The  only  change  made  is,  that  instead 
of  each  court  having  a  judge  or  judges  appointed  to  hold  it,  any  justice  of  the 
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Bopreme  court  may  hold  the  same.  "Under  the  old  law,  20th  of  February,  1839, 
ia  case  of  the  inability  of  the  judge  of  the  criminal  court  to  hold  the  same,  one 
of  the  judges  of  the  circuit  was  authorized  to.  hold  it. 

§  !J3.  The  supreme  and^anminal  oourts  of  the  District  of  Columbia  are  sep* 
arate  tribunals;  neither  has  power  to  disbar  attorneys  from  the  other. 

It  is  plain,  therefore,  that,  according  to  a  true  construction  of  the  act  of  1863, 
rek>rganizing  the  courts  of  this  District,  the  supreme  court  not  only  possesses  no 
jurisdiction  in  criminal  cases,  except  in  an  appellate  form,  but  that  there  is  es-> 
tablished  a  sepamte  and  independent  court,  invested  with  all  the  criminal  jurist 
diction,  to  hear  and  punish  crimes  and  oflFenses  within  the  District.  And  hence, 
one  of  the  grounds,  if  not  the  principal  one,  upon  which  the  return  placed 
the  right  and  power  to  disbar  the  relator,  fails;  for  we  do  not  understand  the 
judges  of  the  court  below  as  contending  that,  if  Judge  Fisher,  at  the  time  of  thc> 
conduct  and  words  spoken  by  the  relator  befom  him,  or  in  his  presence,  was  noft 
holding  the  supreme  court  of  the  District,  but  was  holding  a  court  distinct  from 
the  supreme  court,  that  they  possessed  any  power  or  jurisdiction  over  the  sub* 
ject  of  this  contempt  as  complained  of,  otherwise  the  case  would  present  the 
anomalous  proceeding  of  one  court  taking  cognizance  of  an  alleged  contempt 
committed  .before  and  against  another  court,  which  possessed  ample  powers  it- 
self to  take  carfe  of  its  own  dignity  and  punish  the  offender.  Under  such  oiiv 
cumstances,  and  in  this  posture  of  the  case,  it  is  plain  that  no  authority  oi? 
power  existed  in  the  supreme  court  to  punish  for  the  contempt  thus  committed, 
even  without  reference  to  the  act  of  congress  of  1831,  §  1,  which  in  express 
terms  restricts  the  power,  except  for  "  misbehavior  in  the  presence  of  said  courts, 
or  so  near  thereto  as  to  obstruct  the  administration  of  justice." 

§  2*i,  An  attorn^]/  called  upon  to  answer  for  one  specijic  contempt  cannot,  withr- 
outfurili&r  notice^  be  tried  and  punished  for  another  and  distinct  offense,  nor  for 
misbehavior  as  an  attorney  generally. 

Another  ground  relied  on  in  the  return  for  disbarring  the  relator  is  that  hia 
conduct  was  not  merely  a  contempt  of  the  authority  of  the  supreme  court,  but 
was,  also,  gross  misbehavior  in  his  office  as  an  attorney  generally,  and  that,  fop 
this  reason  also,  his  offense  was  cognizable  by  the  court  in  general  term, 
itnd'  punishable  irrespective  of  the  doctrine  of  contempts.  The  judges  admit 
that  the  rule  to  show  cause  ordered  against  him  at  the  general  term  ignored 
the  order  made  by  Judge  Fisher  disbarring  the  relator,  and  called  upon  him  to 
answer  simply  for  the  act  and  conduct  specified  as  for  a  contempt ;  yet  they  insist 
that,  after  the  return  of  the  relator  to  the  rale  in  answering  the  contempt,  they 
had  a  right,  in  considering  the  answer,  if  any  other  offense  appeared  therein 
cognizable- by  the  court,  it  was  competent  to  take  notice  of  it,  and  inflict  punish- 
ment accordingly.  We  cannot  assent  to  this  view.  It  assumes  the  broad  prop- 
o^itioti  that  the  attorney  may  be  called  upon  to  answer  an  offense  specified, 
and,  when  the  answer  comes  in,  without  any  further  notice  or  opportunity  of 
defense  or  expknatidn,  punish  him  for  another  and  distinct  offense.  Certainly 
no  argument  can  be  necessary  to  refute  such  a  proposition.  It  violates  the 
commonest  and  most  familiar  principles  of  criminal  jurisprudence.  It  is  true, 
where  a  contempt  is  committed  in  the  presence  of  the  court,  no  other  notice  is 
usually  necessary ;  but  a  proceeding  to  punish  an  attorney  generally  for  misbe- 
havior in  his  office,  or  for  any  particular  instance  of  misbehavior,  stands  on 
vefy  different  ground.  The  rule  to  show  cause  is  in  the  record.  After  reciting  the 
offensive  language  and  conduct  complained  of  (all  of  which  occurred  before 
Judge  Fisher),  it  concludes  in  these  words:  '^And  said  conduct  and  language 
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requiring,  in  our  opinion,  investigation  by  this  court,  it  is  therefore  ordered  that 
said  Joseph  H.  Bradley  show  cause,  on  or  before  the  4th  day  of  November 
next,  why  he  should  not  be  punished  for  contempt  of  this  court  by  reason  of 
said  offensive  conduct  and  language  towards  one  of  €ts  members,  and  *^lating 
to  the  oiBcial  acts  of  the  said  justice."  It  will  be  seen  that  the  offense  charged 
against  the  relator,  and  for  which  he  was  called  upon  to  answer,  was  direct  and 
specific,  one  well  known  to  the  law  and  the  proceedings  of  courts, —  a  contempt  of 
the  supreme  court.  And  the  offense  being  thus  specified,  he  was  fully  advised  of 
the  matters  against  which  he  was  called  upon  to  defend,  and  enabled  to  prepare  his 
defense  accordingly.  That  the  relator  so  understood  the  charge  is  ap[)arent 
from  bis  answer,  in  which  he  expresses  his  satisfaction  at  the  opportunity  afforded 
him  to  present  to  the  court  his  account  of  the  facts  involved  in  the  cas3,  and 
^^  to  purge  himself  from  any  intentional  disrespect,  contumely,  or  contempt 
towards  the  court,  or  any  member  thereof,  in  the  transactions  referred  to.'^ 

The  order  entered  on  the  minutes  of  the  court,  after  the  answer  to  the  rule 
to  show  cause,  inflicting  the  punishment,  confirms  this  view.    It  is  found  in  the 
record,  and  is  headed  as  follows : 
**  In  the  matter  of  Joseph  H.  Bradley^  Sr. —  Contempt  of  court. 

"  Mr.  Bradley  having  filed  his  answer  to  the  rule  of  court  served  on  him, 
and  having  been  heard  at  the  bar  in  support  of  his  answer,  it  is  by  the  court 
ordered,  that,  for  the  causes  set  forth  in  said  rule,  the  name  of  Mr.  Bradley  be 
stricken  from  the  roll  of  attorneys,  solicitors,  etc.,  authorized  to  practice  in  this 
court." 

The  order,  or  judgment,  seems  to  be  in  strict  conformity  to  the  offense 
charged  in  the  rule  to  show  cause,  namely,  for  contempt  of  court. 

§  24.  Power  of  court  to  punish  attorney  by  removal  for  profeseional  misbe- 
havior, affirmed  and  distinguished  from  power  to  punish  for  contempt 

We  do  not  doubt  the  power  of  the  court  to  punish  attorneys  as  officers  of  the 
same  for  misbehavior  in*  the  practice  of  the  profession.  This  power  has  been 
recognized  and  enforced  ever  since  the  organization  of  courts  and  the  admis- 
sion of  attorneys  to  practice  therein.  If  guilty  of  fraud  against  their  clients, 
or  of  stirring  up  litigation  by  corrupt  devices,  or  using  the  forms  of  law  to 
further  the  ends  of  injustice;  in  fine,  for  the  commission  of  any  other  act  of 
official  or  personal  dishonesty  and  oppression,  they  become  subject  to  the  sum- 
mary jurisdiction  of  the  court.  Indeed,  in  every  instance  where  an  attorney 
is  charged  by  affidavit  with  fraud  or  malpractice  in  his  profession,  contrary  to 
the  principles  of  justice  and  common  honesty,  the  court,  on  motion,  will  order 
him  to  appear  and  answer,  and  deal  with  him  according  as  the  facts  may  ap- 
pear in  the  case.  But  this  is  a  distinct  head  of  proceeding  from  that  of  con- 
tempt of  court,  or  of  the  members  thereof,  committed  in  open  court,  or  in 
immediate  view  and  presence,  tending  to  interrupt  its  proceedings,  or  to  impair 
the  respect  due  to  its  authority.  This  distinction  is  recognized  in  the  act  of 
1831,  already  referred  to,  which,  after  providing  for  personal  contempt  in 
presence  of  the  court,  authorizes  attachments  to  issue,  and  summary  punish- 
ment to  be  inflicted,  for  '^  the  misbehavior  of  the  officers  of  said  courts  in  their 
official  transactions." 

Without  pursuing  this  branch  of  the  case  further,  our  conclusion  is  —  First. 
That  the  judges  of  the  court  below  exceeded  their  authority  in  punishing  the 
relator  for  a  contempt  of  that  court  on  account  of  contemptuous  conduct  and 
language  before  the  criminal  court  of  the  District,  or  in  the  presence  of  the 
judge  of  the  same.    Second.  That  they  possessed. no  power  to  punish  him  upox^ 
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uneso parte  proceeding,  without  notice  or  opportunity  of  defense  or  explanation, 
for  misbehavior,  or  for  any  particular  instance  of  the  same  generally  in  his 
office  as  attorney  of  the  court,  as  claimed  in  the  words  of  the  return,  "  irre- 
spective of  the  doctrine  df  contempts." 

§  25.  Mandamus  lies  to  compel  the  restoration  of  an  attorney  wrongfully  dis- 
barred.    The  order  of  removal  is  not  reviewable  on  writ  of  error. 

The  only  remaining  question  is  whether  or  not  a  writ  of  mandamus  from 
this  court  is  the  appropriate  remedy  for  the  wrong  complained  of.  This  ques- 
tion has  already  been  answered  by  Chief  Justice  Marshall,  who  delivered  the 
opinion  of  the  court  in  Ec  parte  Crane,  5  Pet,  190.  That  was  an  application 
for  a  mandamus  to  the  circuit  court  of  the  United  States  for  the  southern  dis- 
trict of  New  York,  commanding  the  court  to  review  the  settlement  of  several 
bills  of  exceptions.  The  learned  chief  justice  observes:  "A  doubt  has  been 
suggested  respecting  the  power  of  the  court  to  issue  the  writ.  The  question 
Tvas  not  discussed  at  the  bar,  but  has  been  considered  by  the  judges.  It  is 
proper,"  he  observes,  "  that  it  should  be  settled,  and  the  opinion  of  the  court 
announced.  We  have  determined  that  the  power  exists."  He  then  refers  to 
the  definition  and  office  of  the  writ  as  known  to  the  common  law  in  England, 
and  to  the  language  of  Blackstone  in  speaking,  of  it,  as  follows:  "That  it 
issues  to  the  judges  of  any  inferior  court,  commanding  them  to  do  justice,  ac- 
cording to  the  powers  of  their  office,  whenever  the  same  is  delayed.  For  it  is 
the  peculiar  business  of  the  court  of  king's  bench  to  superintend  all  other  in- 
ferior tribunals,  and  therein  to  enforce  the  due  exercise  of  those  judicial  or 
ministerial  powers  with  which  the  crown  or  the  legislature  have  invested 
then};  and  this,  not  only  by  restraining  their  excesses^  but  also  by  quickening 
their  negligence  and  obviating  the  denial  of  justice."  The  chief  justice  then 
refers  to  the  thirteenth  section  of  the  judicial  act,  which  enacts  that  the  su- 
preme court  shall  have  power  to  issue  writs  of  prohibition  to  the  district  courts 
when  proceeding  as  courts  of  admiralty  and  maritime  jurisdiction;  and  writs 
of  mandamus  in  cases  warranted  by  the  principles  and  usages  of  law,  to  any 
courts  appointed  or  persons  holding  offices  under  the  authority  of  the  United 
States.  "  A  mandamus  to  an  officer,"  he  observes,  "  is  held  to  be  the  exercise 
of  original  jurisdiction,  but  a  mandamus  to  an  inferior  court  of  the  United 
States  is  in  the  nature  of  appellate  jurisdiction."  Two  of  the  judges  dissented, 
and  one  of  them,  Mr.  Justice  Baldwin,  delivered  an  elaborate  opinion  adverse 
to  the  decision,  in  w^hich  %v^vy  objection  to  the  jurisdiction  is  very  forcibly 
stated.  Since  this  decision  the  question  has  been  regarded  at  rest,  as  will  be 
seen  from  many  cases  in  our  reports,  to  some  of  which  we  have  referred.  Eia 
parte  Bradstreet,  7  Pet.,  634;  Insurance  Company  v.  Wilson's  Heirs,  8  id.,  291 ; 
Stafford  v.  Union  Bank,  17  How.,  275;  United  States  v.  Gomez,  3  Wall.,  753. 

§  26.  Of  tlie  nature  of  the  W7'it  of  mandamus. 

This  writ  is  applicable  only  in  the  supervision  of  the  proceedings  of  inferior 
courts,  in  cases  where  there  is  a  legal  right.without  any  existing  legal  remedy.  It 
is  upon  this  ground  that  the  remedy  has  beon  applied  from  an  early  day,  indeed, 
since  the  organization  of  courts  and  the  admission  of  attornej^s  to  practice  therein 
down  to  the  present  time,  to  correct,  the  abuses  of  the  inferior  courts  in  sum- 
mary proceedings  against  their  officers,  and  especially  against  the  attorneys 
and  counselors  of  the  courts.  The  order  disbarring  them,  or  subjecting  them 
to  fine  or  imprisonment,  is  not  reviewable  by  writ  of  error,  it  not  being  a  judg- 
ment in  the  sense  of  the  law  for  which  this  writ  will  lie.  Without,  therefore, 
the  use  of  the  writ  of  mandamus^  however  flagrant  the  wrong  committed 
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against  these  ofScers,  they  would  be  destitute  of  any  redress.  The  attorney 
or  counselor  disbarred  from  caprice,  prejudice  or  passion,  and  thus  suddenly 
deprived  of  the  only  means  of  an  honorable  support  of  himself  and  laoiily, 
upon  the  contrary  doctrine  contended  for,  would  b^utterly  remediless.  It  is 
true  that  this  remedy,  even  when  liberally  expounded,  affords  a  far  less  effect- 
ual security  to  the  occupation  of  attorney  than  is  extended  to  that  of  every 
other  class  in  the  community.  For  we  agree  that  this  writ  does  not  lie  to  con- 
trol the  judicial  discretion  of  the  judge  or  court,  and  hence,  where  the  a<^ 
complained  of  restecf  in  the  exercise  of  this  discretion,  the  remedy  fails. 

§  27.  Discretion  of  court  in  disbarring  attorney  is  reg (dated  by  law. 

But  this  discretion  is  not  unlimited,  for  if  it  be  exercised  with  manifest  ia- 
justice,  the  court  of  king's  bench  will  command  its  due  exercise.  Tapping  oa 
Mandamus,  1 3, 14.  It  must  be  a  sound  discretion,  and  according  to  law.  As  said 
by  Chief  Justice  Taney,  in  Ex  parte  Secombe,  19  How.,  13,  "The  power,  how- 
ever, is  not  an  arbitrary  and  despotic  one,  to  be  exercised  at  the  pleasure  of  the 
court,  or  from  passion,  prejudice,  or  personal  hostility."  And  by  Chief  Justice 
Marshall,  in  Ex  parte  Burr,  9  Wheat,  53i> :  "  The  court  is  not  inclined  to  inter- 
pose, unless  it  were  in  a  case  where  the  conduct  of  the  circuit  or  district  oourt 
was  irregular,  or  was  flagrantly  improper." 

§  28.  Especially  does  mandamus  lie  to  restore  an  attorney  disbarred  by  a  court 
entirely  without  jurisdiction. 

We  are  not  concerned,  however,  to  examine  in  the  present  case  how  far  this 
court  would  inquire  into  any  irregularities  or  excesses  of  the  court  below  in  the 
exercise  of  its  discretion  in  making  the  order  against  the  relator,  as  our  decision 
is  not  at  all  dependent  upon  that  question.  Whatever  views  may  be  Qnter- 
tained  concerning  it,  they  are  wholly  immaterial  and  unimportant  here.  The 
ground  of  our  decision  upon  this  branch  of  the  case  is  that  the  court  below  had 
no  jurisdiction  to  disbar  the  relator  for  a  contempt  committed  before  another 
oourt.  The  contrary  must  be  maintained  before  this  order  can  be  upheld  and 
the  writ  of  mandamus  denied.  No  amount  of  judicial  discretion  of.  a  court 
can  supply  a  defect  or  want  of  jurisdiction  in  the  case.  The  subject  matter  is 
Jiot  before  it;  the  proceeding  is  coram nonjudice  and  void.  Now,  this  want  of 
jurisdiction  of  the  inferior  court  in  a  summary  proceeding  to  remove  an  officer 
of  the  court,  or  disbar  an  attorney  or  counselor,  is  one  of  the  specific  cases  in 
which  this  writ  is  the  appropriate  reme<iy.  We  have  already  seen,  from  the 
definition  and  office  of  it,  that  it  is  issued  to  the  inferior  courts  ^'  to  enforce  the 
due  exercise  of  those  judicial  or  ministerial  powers  with  which  the  crown  or 
legislature  have  invested  them,  and  this  not  only  by  restraining  their  excesses^ 
but  also  by  quickening  their  negligence  and  obviating  their  denial  of  justice." 
8  Blackstone's  Com.,  111.  The  same  principle  is  also  found  stated  with  more 
fulness  in  Bacon's  Abridgment,  title  "  Mandamus^^^  letter  D.,  p.  273,  "  to  re- 
strain them  (inferior  courts)  within  their  bounds,  and  compel  them  to  execute 
their  jurisdiction,  whether  such  jurisdiction  arises  by  charter,  etc.,  being  in 
evhsidium  Justitim.^^  See,  also,  Bacon,  letter  E.,  p.  278;  and  Tapping  on  Man- 
damus, p.  105,  and  the  cases  there  cited.  The  same  principle  is  also  stated  by 
Chief  Justice  Marshall  in  Ex  parte  Butr.  "There  is,  then,"  he  observes,  "no 
irregularity  in  the  mode  of  proceeding  which  would  justify  the  interposition 
of  this  court.  It  could  only  interpose  on  the  ground  that  the  circuit  court 
had  clearly  exceeded  its  powers  or  had  decided  erroneously  on  the  testimony." 
The  case  of  Burr  was  malpractice  and  stirring  up  litigation  to  the  disturbance 
and  oppression  of  the  community.    The  jurisdiction  was  unquestionable.    So 
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in  E^ parte  Secombe,  Qhief  Justice  Taney,  after  showing  that  the  question  was 
one  of  judicial  discretion,  observes,  ^^  We  are  not  aware  of  any  case  where  a 
mandam^ijs  has  issued  to  an  inferior  tribunal,  commanding  it  to  reverse  or 
amend  its  decision  when  the  decision  was  in  its  nature  a  judicial  act,  and  withia 
the  scope  of  its  jurisdiction  and  discretion."  The  case  of  Secombe  was  for  a 
contempt  in  open  court,  and  the  jurisdiction  undoubted.  So  was  the  case  of 
Tillinghast  v,  Conkling,  referred  to  by  the  chief  justice  in  his  opinion.  This 
writ  has  been  issued  in  numerous  cases  by  the  king's  bench,  in  England,  to  in- 
ferior courts  to  restore  attorneys  wrongfully  removed.  The  cases  are  collected 
by  Mr.  Tapping.  On  Mandamus,  44.  One  of  them  was  the  case  of  an  attorney 
suspended  from  practicing  in  the  courts  of  the  county  palatine  of  Chester.  The 
reason  given  for  issuing  this  writ  is,  that  the  office  is  of  public  concern,  and 
regards  the  administration  of  justice;  and  because  there  is  no  other  remedy. 
White's  Case,  6  Modern,  18,  per  Holt;  Leigh's  Case,  3  id.,  835;  S.  C,  Oarthew 
169,  170.  Cases  are  found  also  in  many  of  the  courts  of  the  states.  Among 
the  more  recent  are  three  cases  in  California  (People  v.  Turner,  1  CaL,  143, 
188, 190);  in  New  York  (People  v.  Justices,  1  J6hnson*8  Cases,  181);  in  Pennsyl- 
vania, Virginia  and  Alabama.  In  several  of  the  cases  the  remedy  failed,  as  in 
E!c parte  Burr,  Secombe  and  Tillinghast,  the  court  having  held  in  the  cases  that 
the  questions  involved  were  of  judicial  discretion.  But  the  proceeding  is  ad* 
mitted  to  be  the  recognized  remedy  when  the  case  is  outside  of  the  exercise  of 
this  discretion,  and  is  one  of  irregularity,  or  against  law,  or  of  flagrant  injustioe 
or  without  jurisdiction. 

It  will  be  seen  that  this  opinion  is  wholly  irrespective  of  the  merits  of  this 
unhappy  controversy  between  the  relator  and  Judge  Fisher,  as  the  view  we 
^ave  taken  of  the  case  does  not  in  any  respect  involve  this  question.  We  can 
only  regret  th^  controversy  as  between  gentlemen  of  the  highest  respectability 
and  honor,  and  express  the  hope  that  reflection,  forbearance,  and  the  generous 
impulses  that  eminently  belong  to  the  members  of  their  profession  may  lead  to 
their  natural  fruits, —  reconciliation  and  mutual  and  fraternal  regard.  Oar 
conclusion  is,  that  a  peremptory  writ  of  mandamus  must  issue. 

.  §  29,  The  eupreme  court  has  no  jurisdiction  to  issue  a  mandamt^  to  restore  an 
<Ut(m(iey  who  has  been  disbarred  hy  the  lower  court 

Dissenting  opinion  by  Mb.  Justice  Hilleb. 

I  am  of  opinion  that  this  court  has  no  jurisdiction  of  the  case  in  which  it  has 
just  ordered  the  writ  of  mandamus  to  issue.  There  are  in  the  reports  of  our 
iSecisions  three  applications  before  this  for  the  writ  of  mandamiu  to  be  issued 
hy  this  court  to  restore  attorneys  to  places  at  the  bar  from  which  they  bad  been 
<Bxpelled  by  federal  courts.  The  first  of  these  is  the  case  of  Burr,  9  Wheat., 
^29.  The  opinion  delivered  by  Chief  Justice  Marshall  expresses  great  doubt 
on  the  part  of  the  coutir  as  to  its  right  to  interfere,  and  resting  mainly  on  that 
doubt,  and  partly  on  the  fact  that  the  exclusion  from  practice  was  temporary, 
and  would  soon  expire,  the  application  was  refused.  In  the  other  two  cases, 
namely,  Tillinghast  v.  Conkling,  and  JtM  parte  Secombe,  the  application  was 
denied,  and  the  denial  placed  explicitly  on  the  ground  that  this  court  has  no 
power  to  revise  the  decisions  of  the  inferior  courts  on  this  subject  by  writ  of 
ma^idamus,  19!  How.,  9.  In  delivering  the  opinion  of  the  court  in  the  latter 
case,  Chief  Justice  Taney  said  that  *'  in  the  case  of  Tillinghast  v.  ConkUng, 
which  came  before  this  court  at  the  January  term,  1827,  a  similar  motion  was 
overruled.    The  case  is  not  reported,  but  a  brief  written  opinion  remains  in  t^o 
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files  of  the  court,  in  which  the  court  says  that  the  motion  is  overruled  upon  the 
ground  that  it  had  not  jurisdiction  of  the  case."  In  the  principal  case  the  court 
said:  "It  is  not  necessary  to  inquire  whether  this  decision  of  the  territorial 
court  (disbarring  Secombe)  can  be  revised  here  in  any  other  form  of  proceeding. 
The  court  are  of  opinion  that  he  is  not  entitled  to  a  remedy  by  manr 
damns.  ...  It  cannot  be  reviewed  or  reversed  in  this  form  of  proceeding, 
however  erroneous  it  may  be,  or  supposed  to  be.  And  we  are  not  aware  of  any 
case  where  a  mandamus  was  issued  to  an  inferior  tribunal,  commanding  it  to 
reverse  or  annul  its  decision,  where  the  decision  was  in  its  nature  judicial,  and 
within  the  scope  of  its  jurisdiction  and  discretion." 

The  attempt  to  distinguish  the  case  now  under  consideration  from  those  just 
cited,  on  the  ground  that  in  the  present  case  the  supreme  court  of  the  District  of 
Columbia  was  acting  without  jurisdiction,  is  in  my  judgment  equally  without 
foundation  in  the  fact  asserted,  and  in  the  law  of  the  case  if  the  fact  existed. 

1.  That  court  had  jurisdiction  of  the  person  of  Mr.  Bradley,  because  he  was 
a  resident  of  the  District  of  Columbia,  and  because  he  received  notice  of  the 
proceeding,  and  submitted  himself  to  the  court  by  defending  on  the  merits. 

2.  It  had  jurisdiction  of  the  offense  charged,  namely,  a  contempt  of  the  court 
whose  judgment  we  are  reviewing.  I  say  this  advisedly^  because  the  notice 
which  called  upon  him  to  answer  charged  him  in  distinct  terms  with  a  con- 
tempt of  the  supreme  court  of  the  District,  though  much  of  the  argument  of 
counsel  goes  upon  the  hypothesis  that  the  offense  for  which  he  was  disbarred 
was  an  offense  against  the  crinjinal  court,  and  not  the  supreme  court. 

3.  That  court  had  undoubted  authority  to  punish  contempt  by  expelling  the 
guilty  party  from  its  bar. 

If  the  court  had  jurisdiction  of  the  party  and  of  the  offense  charged,  and 
had  a  right  to  punish  such  offense  by  the  judgment  which  wasn^endered  in  this 
case,  what  element  of  jurisdiction  is  wanting?  But  if  we  concede  that  the 
supreme  court  of  the  District  exceeded  its  authority  in  this  case,  I  know  of  no 
act  of  congress,  nor  any  principle  established  by  previous  decisions  of  this 
court,  which  authorizes  us  to  interfere  by  writ  of  mandamibs.  The  argument 
in  favor  of  such  authority  is  derived  from  the  analogy  supposed  to  exist  be- 
tween the  present  case  and  others  in  which  the  court  has  held  that  the  writ 
may  be  issued  in  aid  of  its  appellate  jurisdiction,  as  Eau parte  Crane,  5  Pet.,  193; 
En  parte  Hoyt,  13  Pet.,  291,  and  by  the  practice  in  the  court  of  king's  bench, 
in  England,  and  in  some  of  our  stat^  courts. 

In  regard  to  the  practice  in  the  king's  bench  and  in  the^  state  courts,  I  shall 
attempt  to  show  presently  that  this  court  possesses  bo  such  general  supervisory 
power  over  inferior  federal  courts  as  belongs  to  the  king's  bench,  and  as  belongs 
generally  to  the  appellate  tribunals  of  the  states.  The  appellate  power  of  this 
court  is  strictly  limited  to  cases  provided  for  by  act  of  congress.  The  case  of 
Crane  was  one  which  this  court  had  an  undoubted  right  to  review.  It  was 
alleged  that  his  right  was  obstructed  by  the  refusal  of  the  judge  of  the  circuit 
court  to  sign  a  bill  of  exceptions,  and  the  court  held  that  in  such  a  case  he 
might  be  compelled,  by  the  writ  of  mmidamus^  to  sign  a  truthful  and  proper  bill 
of  exceptions.  It  was  not  necessary  to  cite  this  case  and  others,  in  which  the 
court  refused  to  grant  the  writ  of  mxindamus^  to  show  that  under  proper  cir- 
cumstances it  may  issue.  In  Ec parte  Milwaukee  Railroad  Company,  5  Wall., 
825,  the  court  ordered  a  writ  of  mandamus  to  issue  to  the  judges  of  the  circuit 
court,  because,  in  the  language  of  the  court,  *'  the  petitioner  has  presented  a 
case  calling  for  the  exercise  of  the  supervisory  power  of  this  court  over  the 
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circuit  court,  which  can  only  be  made  effectual  by  a  writ  of  ma7idamus.^^ 
And  this  is  the  true  doctrine  on  which  the  use  of  the  writ  is  founded ;  and 
the  sound  construction  of  the  thirteenth  section*of  the  judiciary  act. 

The  case  of  Hoy t,  13  Pet.,  291,  cited  by  counsel  for  petitioner,  is  in  strong 
confirmation  of  this.  Referring  to  the  language  of  that  section  tiie  court  says: 
"The  present  application  is  not  warranted  by  any  such  principles  and  usages  of 
law.  It  is  neither  more  nor  less  than  an  application  for  an  order  to  reverse  the 
solemn  judgment  of  the  district  judge  in  a  matter  clearly  within  the  jurisdic- 
tion of  the  court,  and  to  substitute  another  judgment  in  its  stead."  Precisely 
what  is  asked  in  the  present  case.  The  case  of  Tobias  Watkins,  3  Pet.,  193,  is 
very  analogous  to  the  one  before  us,  and  in  construing  the  power  of  this  court 
in  regard  to  the  writ  of  habeas  corptM,  decides  principles  which  appear  to  me  to 
be  in  direct  conflict  with  the  views  advanced  by  the  court  in  the  opinion  just 
read.  In  that  case  Watkins  had  been  indicted,  tried  and  sentenced  to  impris- 
onment by  the  circuit  court  of  the  District  of  Columbia.  An  application  was 
made  to  this  court  for  a  writ  of  habeas  corpus^  on  the  ground  that  the  indict- 
ment charged  no  offense  of  which  that  court  had  cognizance.  But,  conceding 
this  to  be  true,  and  answering  the  case  made  by  the  petition,  the  court,  by 
Marshall,  0.  J.,  asks:  "With  what  propriety  can  this  court  look  into  the 
indictment?  We  have  no  power,"  he  says,  "to  examine  the  proceedings  on  a 
writ  of  error,  and  it  would  be  strange  if,  under  color  of  a  writ  to  liberate 
an  individual  from  unlawful  imprisonment,  we  could  substantially  reverse 
a  judgment  which  the  law  has  placed  beyond  oar  reach.  An  imprisonment 
under  a  judgment  cannot  be  unlawful  unless  that  judgment  be  an  absolute  nul- 
lity;  and  it  cannot  be  a  nullity  if  the  court  has  general  jurisdiction  of  the  sub- 
ject, although  it  be  erroneous."  "  The  law  trusts  that  court  with  the  whole 
subject,  and  ha&  not  confided  to  this  court  any  power  of  revising  its  decisions. 
We  cannot  usurp  that  power  by  the  instrumentality  of  the  writ  of  hfibea^  cor- 
pusP  And  finally,  after  examining  the  cases  in  which  this  court  had  previously 
issued  the  writ  of  habeas  corpus^  he  says  that  they  are  "  no  authority  for  in- 
quiring into  the  judgments  of  a  court  of  general  criminal  jurisdiction,  and  re^ 
gardlng  them  as  nullities,  if,  in  our  opinion,  the  court  has  misconstrued  the  law 
and  has  pronounced  an  offense  to  be  punishable  criminally,  which  we  may 
think  is  not." 

The  case  made  by  Mr.  Bradley  is  much  weaker  than  the  case  of  Watkins, 
because,  in  the  latter,  the  court  was  only  asked  to  determine,  on  the  face  of 
the  indictment,  whether  the  offense  charged  was  cognizable  by  the  circuit 
court.  Here  the  charge  of  a  contempt,  of  which  the  court  below  had  juris- 
diction, is  clear;  but  we  are  told  that,  on  looking  into  the  testimony,  we  shall 
find  that  the  petitioner  was  not  guilty  of  a  contempt  of  that  court,  but  of  an- 
other court.  Judge  Marshall  and  the  court  over  which  he  presided  refused  to 
look  beyond  the  judgment,  even  at  the  indictment.  Here  the  court  looks  be- 
yond the  judgment,  and  beyond  the  notice  which  charges  tlie  offense,  and  in^ 
quires  into  the  evidence  on  which  the  party  is  convicted ;  and  because  that  is, 
in  the  opinion  of  this  court,  insufiScient,  it  is  held  that  the  court  which  tried 
the  case  had  no  jurisdiction.  This  is  to  me  a  new  and  dangerous  test  of  juris- 
diction. But  with  all  due  respect  to  my  brethren  of  the  majority  of  the  court, 
it  seems  to  me  that  their  judgment  in  this  case  is  not  only  unsupported  by  the 
cases  relied  on,  and  in  conflict  with  the  cases  of  Tillinghast  and  Secombe,  de- 
cided by  this  court  directly  on  the  sama  point,  but  it  is  at  war  with  the  set- 
tled doctrine  of  the  court  on  the  general  subject  of  its  appellate  jurisdiction. 
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The  constitution,  art.  Ill,  §  2,  declares  that  the  appellate  power  of  this 
court  is  subject  to  such  exceptions,  and  is  to  be  exercised  under  such  regular 
tions,  as  congress  shall  make.  *Ciiief  Justice  Ellsworth,  construing  this  clause 
of  the  constitution,  in  the  case  of  Wiscart  v.  Dauchy,  3  Dallas,  821,  said:  ^'  If 
congress  has  provided  no  rule  to  regulate  our  proceedings  we  cannot  exercise 
an  appellate  jurisdiction ;  and  if  the  rule  is  provided,  we  cannot  depart  from 
it."  And  the  court  afterwards,  by  Chief  Justice  Marshall,  said,  in  substance, 
that  if  congress,  in  establishing  the  supreme  court,  had  not  describdd  its  juris- 
diction, its  general  power  in  reviewing  the  decisions  of  other  federal  courts 
could  not  be  denied.  But  the  fact  that  congress  had  described  its  jurisdiction 
by  affirmative  language  must  be  understood  as  a  regulation,  under  the  consti- 
tution, prohibiting  the  exercise  of  other  powers  than  those  described.  United 
States  V.  Moore,  3  Crancb,  159;  Durousseau  v.  United  States,  6  id.,  307.  In 
United  States  v.  Nourse,  6  Pet.,  470,  a  case  of  summary  proceedings  before 
the  district  judge  under  the  revenue  law,  which  provided  that  an  appeal  might 
be  allowed  to  claimant  by  a  judge  of  the  supreme  court,  it  was  said  that,  ''as 
this  special  mode  is  pointed  out  by  which  an  appeal  may  be  taken,  it  nega- 
tives the  right  of  an  appeal  in  any  other  manner; "  and  it  was  further  said  that 
the  United  States  had  no  right  of  appeal,  because  pone  was  given  by  the  act 
which  authorized  the  proceeding.  And  finally,  in  the  case  of  Barry  v.  Mer- 
eein,  6  How.,  103,  this  court,  by  Chief  Justice  Taney,  declared  emphatically 
that,  '^  by  the  constitution  of  the  United  States,  the  supreme  court  possesses  no 
appellate  power  in  any  case  unless  conferred  upon  it  by  act  of  congress;  nor 
can  it  be  exercised  in  any  other  mode  of  proceeding  than  that  which  the  law 
prescribes."  This  case  and  the  ca9e  of  United  States  v.  Moore  were  decided  in 
direct  reference  to  the  jurisdiction  of  this  court  over  those  of  the  District  of 
Columbia;  and  in  the  latter.  Judge  Marshall  uses  this  unmistakable  language: 
'*  This  court,  therefore,  will  only  review  those  judgments  of  the  circuit  court 
of  Columbia,  a  power  to  re-examine  which  is  expressly  given  by  law." 

Let  us  see,  then,  what  regulations  congress  has  made  in  regard  to  our  juris- 
diction over  the  courts  of  the  District  of  Columbia.  The  supreme  court  of  the 
District,  whose  judgment  is  attempted  to  be  broi:^ght  into  review  here,  was 
established  by  the  act  of  March  3,  1863.  The  only  clause  looking  to  a  revision 
of  the  decisions  of  that  court  is  section  11,  which  enacts  '^  that  any  final  judg- 
ment, order  or  decree  of  said  court  may  be  re-examined  and  reversed  or 
affirmed  in  the  supreme  court  of  the  United  States,  upon  writ  of  error  or  ap- 
peal, in  the  same  cases  and  in  like  manner  as  is  now  provided  by  law  in  refer- 
ence  to  final  judgments,  orders  and  decrees  of  the  circuit  court  of  the  United 
States  for  the  District  of  Columbia."  The  act  on  which  our  jurisdiction  over 
this  circuit  court  depended  is  that  of  February  27, 1801.  The  eighth  section  of 
that  act  provides  that  ^'  any  final  judgment,  order  or  decree  of  said  circuit  court, 
wherein  the  matter  in  dispute  shall  exceed  the  value  of  $100"  (now  $1,000), 
*^  may  be  re-examined  and  reversed  or  aOir^ned  in  the  supreme  court  of  the 
United  States  by  writ  of  error  or  appeal."  Here,  then,  is  no  provision  for  any 
other  modes  of  review  than  by  appeal  and  by  writ  of  error;  but  there  is  a 
limitation  of  the  use  of  these  modes  to  cases  in  which  the  matter  in  dispute 
shall  exceed  1 1,000.  Where,  then,  is  there  any  authority  for  a  review  by  writ 
of  rruindamus  f  And  where  is  there  any  regulation  authorizing  a  review  of 
this  case  by  any  mode  whatever?  For  the  counsel  of  petitioner  in  this  case 
does  not  claim  that  the  matter  i|i  dispute  exceeds  $1,000,  or  has  any  moneyed 

value.    Such  a  claim  would  be  fatal  to  the  relief  he  asks,  because  it  would 
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show  that  it  is  a  proper  case  for  a  writ  of  error,  and  therefore  a  mandamtis 
will  not  lie. 

We  have  repeatedly  held  that  the  writ  of  mandamus  cannot  be  made  to  per- 
form the  functions  of  a  writ  of  error.  In  the  recent  case  of  the  Commissioner 
^.  Whiteley,  4  Wall.,  524,  the  following  language  was  used  without  dissent: 
"  The  principles  of  the  law  relating  to  the  remedy  by  mxindamua  are  well 
settled.  It  lies  when  there  is  a  refusal  to  perform  a  ministerial  act  involving 
no  exercise  of  judgment  or  discretion.  ...  It  lies  when  the  exercise  <^ 
judgment  and  discretion  is  involved,  and  the  officer  refuses  to  decide,  ^r(?vtrf^ 
iMo^,  if  he  deddedj  the  aggrieved  party  could  have  his  decision  reviewed  by  another 
tribunal.  ...  It  is  applicable  only  in  these  two  classes  of  cases.  It  can- 
not be  made  to  perform  the  functions  of  a  writ  of  error."  And  to  the  same 
purpose  are  Ex^  parte  Hoyt,  13  Pet.,  279,  and  Ik  parte  Taylor,  14  How.,  3. 

Mb.  Justice  Swatne  did  not  hear  the  argument  and  took  no  part  in  the  judg* 
toent. 

EX  PA£T£  BUKR. 
(Circuit  Court  for  the  District  of  Columbia:  2  Cranch  C.  C,  870-401.    1823.) 

Opinion  by  Ceanoh,  C  J. 

Statement  of  Facts. —  In  the  argument  of  a  cause  in  this  court,  Mr.  Buxr 
was  charged,  by  counsel  of  great  respectability,  with  practices  unbecoming  ^ 
practitioner  at  the  bar.  It  was  said  tliat  the  chsirges  were  not  made  una4- 
visedly,  and  could  be  supported.  Mr.  Burr  denied  the  truth  of  the  allegations, 
.and  challenged  an  investigation.  The  court  thought  it  important  to  the 
character  both  of  the  accused  and  the  accusing  party,  as  well  as  to  the  purity 
of  the  administration  of  justice,  that  charges  so  deliberately  made  should  not 
pass  without  notice.  They  therefore  requested  the  gentleman  who  had  made 
the  accusation  to  state  the  charges  in  writing.  This  was  done  in  the  form  of 
a  letter  to  Mr.  Burr,  in  these  words: 

<'Sir, —  The  circumstances  which  I  considered  as  justifying  an4  obligiag  ^l^ 
to  make  the  observations  I  did  to  the  court,  to-day,  are  these:  My  ow^  o^ 
S0rvations  of  your  conduct  in  Alexandria  relative  to  the  letter  of  Ben.  F.  Olarke, 
produced  in  the  trial  of  that  cause,  which  you  stated  resembled  the  writing  o^ 
9k  letter  in  your  po;s^ssion  from  a  man  of  that  name.  Information  which  I 
have  received  during  this  term,  from  Mr.  G.  H.  Gloyd  and  several  other  per- 
sons, relative  to  your  advising  a  man  in  jail,  who  was  either  a  recognized  wit- 
ness or  a  defendant  for  whom  some  person  was  special  bail,  to  run  away. 
Information  received  for  Mr.  Beale  and  others  relative  to  your  instituting  ft 
suit  or  suits  against  a  Mr.  Henshaw  for  some  person,  without  any  authority 
from  the  said  plaintiff  for  so  doing. 

"4th.  Information  received  from  Mr.  Van  Ness  and  several  others,  and  con- 
firmed by  the  appearance  docket  of  this  term,  of  your  bringing  many  frivolous 
and  vexatious  suits,  and  many  of  them  for  persons  utterly  insolvent. 

"  Information  received  from  Mr.  Rmggold,  Mr.  Dawson  and  others,  of  your 
soliciting  Captain  Crabb  for  his  business,  and  appearing  for  him  without  author^ 
ity ;  and  for  appearing  generally  for  persons  without  authority ;  and  particu- 
larly for  Charles  Burns,  as  stated  by  him. 

"Information  frOm  Mr.  Golding,  and  the  evidence  of  his  boy,  about  the 

itccount  in  bar  filed  by  you  against  his  account  against  you,  in  the  case  in 

which  you  were  warranted. 
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"  Information  from  Mr.  Van  Ness  as  to  your  parchasing  in  a  lot  at  a  trustee 
sale  of  Patrick  ]^icholson,  an  insolvent's  estate,  under  unfair  and  improper  cir- 
cumstances. 

"Information  from  Mr.  Beale  and  Mr.  Waters,  as  to  your  making  fictitious 
claims,  and  bringing  suits  with  a  view  to  extort  money;  also  to  taking  a  biU 

of  sale  from ,  who  was  about  to  be  distrained  for  rent  by  Thady  Ilogan, 

to  prevent  such  distress,  and  taking  an  order  from  Patrick  Nicholson  on  the  cor- 
poration for  $S0  or  $90,  for  writing  his  insolvent  papers,  he,  the  said  Nicholson, 
being  in  jail,  and  imposed  upon  in  obtaining  said  order. 

"  Information  as  to  your  conduct  in  soliciting  business  at  the  jail,  and  of 
other  persons,  and  general  reputation  as  to  your  ill  conduct  in  your  profession. 

"Above  I  have  stated  the  circumstances  and  reports  to»which  I  have  alluded, 
and  if  you  can  explain  them,  or  show  them  to  be  ill  founded,  I  will  gladly  ac- 
knowledge that  I  have  done  you  injustice.     Tours,  F.  S.  Key. 

"  April  26,  1823." 

The  court  supposing  that  the  only  ground  of  their  jurisdiction  to  investigate 
the  matter  by  an  examination  of  witnesses  was  its  discretionary  power  to  ad- 
mit attorneys  and  counselors  to  practice  in  the  court,  and  to  exclude  them 
from  practicing,  for  improper  conduct,  made  the  following  order:  "The  fol- 
lowing suggestion  of  charges  having  been  made  to  this  court  of  the  improper 
conduct  of  Levi  S.  Burr,  one  of  the  attorneys  of  this  court:  It  is  ordered  that 

the  said  Levi  S.  Burr  show  cause,  on  the day  of ,  why  his  name  should 

not  be  struck  oflf  the  roll  of  attorneys  of  this  court." 

On  the  5th  of  June,  there  having  been  an  intervening  adjournment  of  the 
court,  the  cause  came  on  to  be  heard;  and  before  the  examination  of  witnesses, 
Mr.  Burr  read  to  the  court  a  paper  which  he  termed  a  representation  and  re- 
monstrance, in  which  he  stated  that  he  objected  to  the  investigation  because 
the  charges  were  not  exhibited  against  him  upon  oath,  but  did  not  object  to 
the  investigation  of  charges  properly  brought  before  the  court.  He  seemed  to 
think  that  the  power  of  the  court  is  limited  to  his  official  acts  as  an  attorney, 
and  perhaps  to  such  only  as  should  have  been  committed  in  violation  of  some 
express  rule  of  court. 

To  the  1st  charge  be  objected  that  it  contained  no  specific  allegation  of  any- 
thing improper. 

To  the  2d,  that  it  was  absurd  in  itself,  and  contradictory ;  and  denied  that  he 
advised  any  witness  or  other  person  to  run  away. 

To  the  3d,  which  related  to  his  bringing  an  action  against  Mr.  Henshaw, 
without  authority  from  the  plaintiflF,  he  answered  that  he  conceived  himself  to 
have  been  authorized  by  the  plaintiff  so  to  do,  or  he  would  not  have  done 
it;  and  that  the  plaintiff  has  sustained  no  injury. 

To  the  4th  allegation,  which  charges  him  with  having  brought  many  frivo- 
lous and  vexatious  suits  for  insolvent  persons,  he  answers  that  the  question 
whether,  the  suits  were  frivolous  and  vexatious  cannot  be  ascertained  until 
they  shall  have  been  tried. 

To  the  5th  allegation,  which  charges  him  with  soliciting  business  from  Cap- 
tain Crabb,  and  appearing  for  him  and  other  persons  without  authority,  he  an- 
swers that  it  is  no  offense  to  solicit  business,  and  that  he  supposed  himself 
authorized  to  appear  in  the  cases  referred  to.  That  no  improper  motive  is 
charged,  and  no  injury  alleged  to  have  been  sustained  by  any  person. 

To  the  6th,  which  relates  to  the  account  in  bar  in  Golding's  case,  he  answers 
that  the  judgment  of  the  justice  of  the  peace  was  in  his  favor;  and  that  this 
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court  reversed  the  judgment  because  it  had  been  decided  by  this  court  that  a 
counselor's  fee  for  advice  could  not  bo  recovered  in  a  suit  at  law,  and  therefore 
did  not  form  a  legal  set-off  to  the  plaintiff's  demand.  He  states  that  he  had 
no  knowledge  of  such  a  decision,  but  supposed  he  had  a  good  right  to  make  the 
set-off. 

To  the  7th,  which  relates  to  his  purchasing  a  lot  at  the  trustee's  sale  of  P. 
Nicholson's  estate,  he  objects  that  it  is  a  charge  against  him  as  a  private  citi- 
zen, and  not  as  a  member  of  the  bar,  and  that  in  regard  to  it  he  cannot  be  de- 
prived of  his  trial  by  jury.  He  objects  also  that  the  nature  of  the  unfair  and 
Improper  circumstances  is  not  stated. 

To  the  8th,  which  relates  to  his  making  fictitious  claims,  and  bringing  suits 
with  a  view  to  extort^money ;  the  taking  a  bill  of  sale  to  prevent  the  distress 
of  Thady  Hogan  for  rent,  and  imposing  upon  P.  Nicholson  by  taking  an  order 
from  him  on  the  corporation  for  $80  or  .$90  for  writing  his  insolvent  papers; 
he  objects  that  the  first  allegation  is  too  vague  and  indefinite  to  be  answered. 
That  the  other  two  allegations  contained  in  this  charge  relate  to  him  as  a  citi- 
zen, and  not  as  an  attorney  of  this  court,  and  involve  facts  which  can  only  be 
ascertained  by  jury;  and  that  if  either  of  those  persons  has  been  injured,  re- 
dress is  open  to  him  in  the  common  way. 

To  the  9th,  which  relates  to  soliciting  business  at  the  jail,  and  from  other 
persons,  and  to  his  general  reputation  as  to  his  ill  conduct  in  his  profession,  he 
answers  that  as  to  his  soliciting  business,  there  is  nothing  improper  in  it,  in  it- 
self, nor  is  anything  improper  alleged ;  and  as  to  general  reputation,  it  is  too 
vague  a  charge  to  be  specifically  answered,  but  he  fears  not  to  meet  it.  The 
remonstrance  concludes  with  these  words: 

"  Having  thus  waded  through  this  congregated  mass  of  absurdities,  it  only 
remains  for  a  remonstrance  and  protest  to  be  made  against  them,  which  is 
hereby  solemnly  made, —  Because  the  charges  are  not  sufficiently  explicit.  Be- 
cause they  are  untechnically  and  inartificially  mxde.  Baoause  they  are  too  in- 
quisitorial, particularly  as  to  matters  of  fact.  Because  they  carry  prejudice 
and  malignity  on  the  very  face  of  them.  Because  they  have  not  been  exhibited 
upon  oath.  Because  they  prejudge  facts  which  can  only  be  established  by  the 
venlict  of  a  jury.  Because  they  are  illiberal,  uncharitable,  and  unbecoming 
a  Christian  community.  Because  they  breathe,  throughout  the  whole  of  them, 
a  spirit  of  intolerance.  Because  they  are  calculated  to  entrap.  Because  they 
cannot  be  fairly  answered,  and  because  they  are  untrue." 

No  preliminary  question  having  been  made  to  the  court,  the  witnesses  were 
examined  on  the  6th,  7th  and  8th  of  June.  At  the  close  of  the  testimony 
Mr.  Hay  asked  leave  to  make  some  observations  upon  the  power  of  the  court 
to  proceed  in  this  manner  against  an  attorney  of  the  court,  and  Wednesday, 
the  11th  of  June,  was  assigned  for  hearing  his  argument.  Mr.  Hay  contended 
that  this  was  a  criminal  prosecution  and  of  a  high  grade.  That  the  facts  ought 
to  be  precisely  stated  and  must  show  that  an  offense  has  been  committed,  and 
that  no  accusation  ought  to  be  heard  but  such  as  related  to  the  conduct  of  Mr. 
Burr  as  an  attorney  of  this  court.  After  commenting  upon  the  nature  of  the 
83veral  allegations,  which  he  considered  as  containing  thirteen  distinct  charges, 
he  denied  that  this  summary  mode  of  investigation  was  warranted  by  the  con- 
stitution of  the  United  States,  and  cited  the  second  section  of  the  third  ar- 
ticle, which  declares  that  the  trial  of  all  crimes  shall  be  by  jury,  except  in  cases 
of  impeachment;  and  those  amendments  of  the  constitution  which  provide 
that  no  person,  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
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crime,  unless  on  presentment  of  a  grand  jury,  except  in  cases  arising  in  the 
land  or  naval  forces;  and  that  in  all  criminal  prosecations  the  party  shall  enjoy 
the  benefit  of  the  trial  by  jury.  He  contended  that  the  courts  of  the  United 
States  have  no  poorer  to  punish  contempt  in  a  summary  manner;  that  the  act 
of  congress,  which  purports  to  give  them  that  power,  is  unconstitutional,  be- 
cause repugnant  to  the  clauses  of  the  constitution  before  mentioned.  That  the 
powers  of  this  court  by  the  third  section  of  the  act  of  the  27th  of  February, 
1801  (1  Stats,  at  Large,  103),  are  limited  by  th^  powers  given  to  the  courts  of 
the  United  States.  That  if  the  act  of  congress  which  gives  the  courts  of  the 
United  States  the  power  to  punish  contempts  were  constitutional,  it  would  only 
authorize  those  courts  to  punish  them  by  fine  and  imprisonment,  not  by  sus- 
pension or  deprivation  of  office;  and  would  not  authorise  the  punishment  of 
contempts  not  committed  in  the  immediate  presence  of  the  court.  That  the 
court  has  no  power  but  what  is  expressly  given,  and  cannot  expel  an  attorney 
fi*om  the  bar. 

§  30.  P(noer  of  United  States  eirouit  court  to  suspend  or  expel  attorney  dis- 
cussed and  affirmed. 

The  power  of  this  court  to  expel  an  attorney  from  the  bar,  having  been  now 
for  the  first  time  questioned,  it  is  proper  to  inquire  upon  what  ground  it  rests. 
By  the  act  of  congress  of  the  27th  of  February,  1801  (1  Stats,  at  Large,  103), 
it  is  enacted  that  the  laws  of  Maryland,  as  they  then  existed,  should  continue 
in  force  in  that  part  of  the  District  of  Columbia  which  was  ceded  by  the  state 
of  Maryland  to  the  United  States.  Those  laws  consisted  of  the  common  law 
of  England ;  such  of  the  English  statutes  as  existed  at  the  time  of  the  first 
emigration  to  Maryland,  and  which,  by  experience,  had  been  found  applicable 
to  the  local  and  other  circumstances  of  the  inhabitants;  and  of  such  other 
statutes  as  have  been  since  made  in  England  or  Great  Britain,  and  have  been 
introduced,  used  and  practiced  by  the  courts  of  law  or  equity;  and  of  the  con- 
stitution, bill  of  rights  and  acts  of  assembly  of  that  state,  as  modified  by  the 
constitution  and  laws  of  the  United  States.  It  follows,  therefore,  that  the  laws 
of  England  respecting  attorneys  of  courts,  as  well  in  relation  to  their  rights, 
privileges  and  duties,  as  to  the  power  of  the  courts  over  them,  so  far  as  those 
laws  were  found  applicable  to  the  local  and  other  circumstances  of  the  country, 
are  in  force  in  this  part  of  the  District  of  (Columbia. 

It  is  said  that,  ^'  in  ancient  times,  by  the  law  of  England,  those  of  authority 
in  courts  had  it  in  their  power  whether  they  would  suffer  men  to  appear  or  sue 
by  any  other  but  themselves.  The  courts,  therefore,  had  a  right  to  say  by 
what  attorney  a  party  should  appear.  Afterwards,  however,  it  became  cus- 
tomary for  parties  to  obtain  the  king's  writ,  commanding  the  courts  to  admit 
them  to  appear  by  attorneys  specially  named  in  the  writ.  Subsequent  statutes, 
however  (West.  2,  c.  10,  etc.),  gave  all  persons  a  liberty  of  appearing  Und  ap- 
pointing an  attorney,  as  if  they  had  letters  patent.  As  this  liberty  soon  be- 
came abused  by  the  appointment  of  ignorant  attorneys,  the  stat.  4  H.  4,  o.  18, 
was  enacted  in  the  year  1402."  It  is  entitled  "  The  punishment  of  an  attorney 
found  in  default,"  and  is  in  these  words:  ^^Item.  For  sundry  damages  and 
mischiefs  that  have  ensued  before  this  time,  to  divers  persons  of  the  realm,  by 
a  great  number  of  attorneys  ignorant  and  not  learned  in  the  law,  as  they  were 
wont  to  be  before  this  time:  It  is  ordained  and  established  that  all  the  attor- 
neys shall  be  examined  by  the  judges,  and  by  their  discretion  their  names  put 
upon  the  roll;  and  they  that  be  good  and  virtuous,  and  of  good  fame,  shall  be 
received  and  sworn,  well  and  truly  to  servo  in  their  offices^  and  especially  that 
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they  make  no  suit  in  a  foreign  country;  and  the  other  attorneys  shall  be  put 
out  by  the  discretion  of  the  said  justices;  and  that  their  masters,  for  whom 
they  were  attorneys,  be  warned  to  take  others  in  their  places,  so  that  in  the 
meantime  no  damage  or  prejudice  come  to  their  said  masters;  and  if  any  of 
the  said  attorneys  do  die,  or  do  cease,  the  justides  for  the  time  being,  by  their 
discretion,  shall  nlake  another,  in  his  place,  which  is  a  virtuous  man  and  learned) 
and  sworn  in  the  same  manner  as  afore  is  said ;  and  if  any  such  attorney  be 
he^eafter  notoriously  found  in  |tny  default  of  record  or  otherwise,  he  shall  for- 
swear the  court,  and  never  after  be  received  to  make  any  suit  in  any  court  of 
the  king;  and  that  this  ordinance  be  holden  in  the  exchequer,  after  the  discre- 
tion of  the  treasurer  and  of  the  barons  there."  This  statute  was  in  force  in 
Maryland  in  the  yeap  1801,  as  appears  by  the  report  of  Chancellor  Kilty,  made 
by  the  authority  of  an  act  of  the  legislature  of  that  state. 

The  power  of  the  courts,  in  their  discretion,  to  admit  and  expel  attorneys,  has 
been  recognized  by  many  subsequent  statutes  and  judicial  decisions;  and  in 
the  year  1715,  the  assembly  of  Maryland  passed  an  act  (c.  48),  by  tlie  twelfth 
section  of  which  it  is  enacted  that  "  N"o  attorney,  or  other  person  whatsoever, 
shall  practice  the  law  in  any  of  the  courts  of  this  province,  without  being  ad- 
mitted thei-eto  by  the  justices  of  the  several  courts,  who  are  hereby  empowered 
to  admit  and  suspend  them  (salvo  jure  coronm)  until  his  majesty's  pleasure* 
shall  be  known  therein."  And  in  1719,  the  legislature  of  Maryland  passed  an- 
other act  (c.  4),  by  the  second  section  of  which  it  is  enacted  "  That  the  several 
magistrates,  judges  of  the  several  courts  within  this  province  be,  and  hereby 
are,  authorized,  and  strictly  required,  to  observe  the  demeanor  of  all  practi- 
tionisrs  of  the  law  before  them,  as  woU  as  all  ministerial  oflBcers,  or  other  per- 
sons who  shall  use  any  indecent  liberties  to  the  lessening  of  the  grandeur  and 
authority  of  their  respective  courts,  and  to  discountenance  and  punish  the  same 
according  to  the  nature  of  the  offense,  either  by  suspending  such  practitioners 
of  the  law  from  their  practice  perpetually,  or  for  a  time,  or  to  punish  such 
practitioners  or  ministerial  officers  or  other  persons  by  fine,  at  the  discretion  of 
such  court  before  whom  such  oflfense  shall  be  committed,  not  exceeding  four^ 
thousand  pounds  of  tobacco  in  the  superior  courts,  nor  two  thousand  pounds  of 
tobacco  in  the  several  county  courts  within  this  province,  on  each  oflFender  for 
any  one  oflfense; "  and  by  the  tenth  section  it  is  provided  *'  that  nothing  in  this 
act  shall  be  construed  to  lessen  the  authorities  vested  by  law  in  the  several 
courts,  or  in  any  of  the  magistrates,  before  the  inaking  of  this  act." 

By  the  law  of  England,  recognized  as  the  law  of  Maryland  by  the  courts  of 
that  state,  attorneys  are  officers  of  the  court,  and  are  liable  to  be  punished  in  a 
summary  way,  either  by  attachment,  or  by  having  their  names  struck  out  of 
the  roll  of  attorneys,  for  any  ill  practice  attended  with  fraud  or  corruption,  and 
committed  against  the  obvious  rules  of  justice  and  common  honesty ;  but  it  is 
said  that  the  cdurt  will  not  easily  be  prevailed  upon  to  proceed  in  this  manner, 
if  it  appears  that  the  matter  complained  of  was  rather  owing  to  neglect  or 
accident  than  design. 

Hawkins,  B.  2,  c.  72,  §  6,  speaking  of  the  process  of  attachment  against 
attorneys,  says  there  is  no  doubt  the  court  may  so  proceed  against  them  for  tak- 
ing upon  them  to  prosecute  or  defraud  [defend?]  a  suit  for  another  without  any 
manner  of  directions  from  him;  but  it  is  not  usual  to  grant  attachments  in  these 
cases  without  €ome  apparent  circumstances  of  fraud  or  corruption.  So  attach- 
ment lies  against  them  for  injustice  done  to  their  clients;  as  by  protracting 

suits  by  little  shiftsl  and  devices;  putting  parties  to  unnecessary  expenses  to  in- 

1407 


§§3 J,  32.  ATTORNEYa 

crease  their  fees;  for  demanding  fees  for  business  which  was  never  done;  or  for 
refusing  to  deliver  up  to  their  clients  writings  with  which  they  had  been  in- 
trusted in  the  way  of  business;  or  money  which  has  been  recovered  and 
received  by  them  to  their  clients'  use;  and  for  other  such  gross  and  palpable 
abuses.  But  the  court  will  not  interfere  in  this  manner  (at  the  instance  of  the 
injured  party)  as  to  any  writings  or  money  received  by  an  attorney  on  any  other 
account  except  only  in  his  way  of  business  as  attorney;  but  will  leave  the  party 
to  his  ordinary  remedy  by  action. 

§31.  Offenses  for  which  an  aitomey  may  he  expdUd. 

The  couit  will  also  proceed  by  attachment  against  attorneys,  not  only  for 
disobedience  of  its  rules  after  notice  of  such  rules,  either  express  or  implied,  bat 
also  lor  any  such  ill  practice  as  is  against  the  known  and  obvious  rules  of  jus- 
tice and  common  honesty ;  as  for  forging  a  writ,  or  any  other  matter  of  record, 
or  but  attempting  to  do  so;  or  for  taking  out  a  capias  which  has  no  original  to 
warrant  it;  or  for  endeavoring  to  impose  on  the  court;  or  for  giving  directions 
to  a  shcrifT  concerning  what  persons  he  should  return  on  the  panel;  and  for  other 
misdemeanors  of  the  like  nature.  In  all  these  cases  the  courts  proceed  by  at- 
tachment at  the  instance  of  the  party  injured. 

§  32.  Judicial  inquiry  into  conduct  of  attorneys  is  not  r^tricted  to  their  offir 
oial  acts. 

It  was  said  in  argument  that  courts  will  inquire  only  of  the  ofBcial  acts  of 
their  attorneys,  as  attorney£f.  But  can  it  be  said  that  if  an  attorney  should  be 
convicli'd  of  highway  robbery,  or  larceny,  or  forgery,  or  any  other  infamous 
crime,  w  grossly  dishonest  conduct,  the  court  must  close  its  eyes?  must  refrain 
from  inquiry?  Is  not  the  resp^tability  of  the  court  in  some  measure  con- 
nectcvl  with  that  of  the  bar?  A  regard  to  the  purity  of  the  administration  of 
justice  demands  that  the  bar  should  be  pure  and  honest,  and,  if  possible,  highly 
honorable.  The  members  of  the  bar  act,  in  this  country,  in  the  double  capacity 
of  attorneN's  and  counselors.  As  counselors  the  court  reposes  in  them  great 
conlidenco.  It  cannot  doubt  their  honor  and  integrity;  and  it  is  the  duty  of 
the  court  to  see  that  they  conduct  themselves  in  such  a  manner  as  to  deserve 
Ihat  confidence.  This  is  not  a  new  doctrine.  In  the  case  of  Brounsall,  Cowp., 
829,  ap])iication  was  made  to  the  court  of  king's  bench  in  England  to  strike 
the  defendant  off  the  roll  of  attorneys,  he  having  been  convicted  of  stealing  a 
guinea,  tlvo  years  before  the  application,  and  having  been  burnt  in  the  hand 
and  suffered  five  years'  imprisonment;  and  no  misconduct  since  having  been 
imputed  to  him.  It  was  contended  that  the  baneiit  of  clergy  which  he  had 
received,  and  his  burning  in  the  hand,  operated  as  a  statute  pardon;  and  that 
to  strike  him  off  the  roll  would  be  to  punish  him  twice  for  the  same  offense. 
Lord  Mansfield  said,  'Uhis  application  is  not  in  the  nature  of  a  second  trial,  or 
a  new  punishment;  but  the  question  is  whether,  after  the  conduct  of  this  man, 
it  is  ])i()|)er  that  he  should  continue  a  member  of  a  profession  which  should 
stand  tVeo  from  all  suspicion.  Suppose  he  had  been  a  justice  of  the  peace,  the 
conviction  itself  would  not  remove  him  from  the  commission;  but  could  there 
be  a  d()ul)t  that  he  ought  to  be  struck  out  of  the  commission?  As  at  present 
advised,  I  am  of  opinion,  without  any  doubt,  that  the  rule  should  be  made  ab- 
solute. But  as  it  is  for  the  dignity  of  the  profession  that  a  solemn  opinion 
should  be  given,  we  will  take  an  opportunity  of  mentioning  it  to  all  the 
judges."  The  reporter  afterwards  says,  '*Lord  Mansfield,  on  this,  day,  said,  we 
have  consulted  ail  the  judges  upon  this  case,  and  they  are  unanimously  of 

opinion  that  the  defendant's  having  been  burnt  in  the  hand  is  no  objection  to 
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his  being  struck  off  the  roll;  and  it  is  on  this  principle  that  he  is  an  unfit  per- 
son to  practice  as  an  attorney.  It  is  not  by  way  of  punishment;  but  the  court 
in  such 'cases  exercise  their  discretion,  whether  a  man  whom  they  have  for- 
merly admitted  is  a  proper  person  to  be  continued  on  the  roll  or  not.  Having 
been  convicted  of  felony,  we  think  the  defendant  is  not  a  fit  person  to  be  an 
attorney ;  therefore,  let  the  rule  be  made  absolute."  That  case  was  decided  in 
the  year  1778,  and  shows  what  the  law  of  England  was  at  the  time  of  our 
separation.  The  law  in  Maryland  was  the  same,  and  so  continued  until  the 
27th  of  February,  1801,  when  the  county  of  Washington  was  finally  separated 
from  the  state  of  Maryland.  That  case  decides  the  principle  that  the  court  . 
will  strike  from  the  roll  an  attorney  who  by  his  conduct,  although  not  ofl9cial, 
has  shown  himself  not  to  be  a  fit  person  to  be  an  attorney. 

We  think  the  same  doctrine  prevails  in  Virginia.  In  Leigh's  Case,  1.  Mun- 
ford's  Beports,  481,  Judge  Eoane  says,  "  with  respect  to  these  public  attorneys 
or  attorney's  at  law,  in  order  to  insure  a  due  degree  of  probity  and  knowledge 
in  their  profession,  so  indispensable  to  persons  acting  in  that  character,  none 
are  permitted  to  act  as  such  but  those  who  are  allowed  by  the  judges  to  be 
skilled  in  the  law,  and  certified  by  the  court  of  the  county  of  their  residence  to 
be  persons  of  honesty,  probity  and  good  demeanor.  Having  obtained  the 
sanction  of  these  two  tribunals  touching  these  two  particulars,  an  attorney  is 
licensed  or  allowed  to  practice ;  and  the  courts  have,  also,  a  continuing  control 
over  them,  with  power  to  revoke  their  licenses  for  unworthy  practices  or  be- 
havior." 

In  our  own  court  three  cases  have  occurred  in  which  the  court  has  ordered 
the  name  of  an  attorney  to  be  stricken  from  the  roll.  The  first  case  was  that 
of  Robert  Ware  Peacock,  who  was  convicted  of  forgery  on  the  31st  of  January, 
1805.  1  Cranch  C.  C,  251.  The  second  was  that  of  Thomas  Herty,  on  the  2d 
of  February,  1811,  who  was  by  the  verdict  of  a  jury  found  "guilty  of  conduct 
and  practices  derogatory  of  tiie  high  and  honorable  character  which  an  attor- 
ney of  this  court  ought  to  maintain,  in  colluding  with  and  knowingly  assisting 
a  debtor  to  defraud  his  creditors  under  color  of  law."  The  third  was  the  case 
of  James  A.  Porter,  in  January,  1813.  He  was  indicted  for  some  dishonorable 
conduct  in  regard  to  a  person  of  the  name  of  Jenkins,  and  found  guilty.  The 
court,  however,  arrested  the  judgment  because  the  offense  charged  was  not  in- 
dictable at  common  law.  But  the  court,  without  hesitation,  ordered  his  name 
to  be  stricken  from  the  roll  of  attorneys.  In  neither  of  those  cases  was  the 
power  of  the  court  called  in  question. 

§  33.  The  power  to  expel  an  attorney  is  inherent  in  all  cow^^  and  not  depend- 
ent on  statute. 

But  it  is  now  said  at  the  bar  that  no  court  in  this  country  has  any  power  but 
what  is  expressly  given  by  statute.  That  such  is  the  law  of  England  in  regard 
to  all  new  tribunals;  and  all  the  courts  in  this  country  are  new  tribunals. 
That  by  the  act  of  congress  of  the  27th  of  February,  1801  (2  Stat,  at  Large, 
103),  by  which  this  court  was  erected,  its  powers  and  the  powers  of  its  judges 
Are  limited  by  the  powers  given  to  the  circuit  courts  of  the  United  States  then 
in  existence;  and  that  it  can  exercise  no  other;  and  that  among  those  powers 
that  of  expelling  an  attorney  is  not  given;  and  that  the  clause  of  the  judiciary 
act  which  authorizes  the  courts  of  the  United  States  to  punish  contempts  by 
fine  and  imprisonment,  if  it  be  construed  to  include  the  summary  jurisdiction,  is 
in  that  respect  unconstitutional.  In  answer  to  this  it  may  be  said  that  no  ex- 
press power  is  given  to  the  courts  of  the  United  States  to  admit  attorneys  in 
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civil  causes ;  and  there  seems  to  be  no  reason  why  they  should  not  have  as 
good  a  right  to  expel  as  to  admit.  Can  it  be  imagined  that  if  a  court,  without 
authority,  permit  an  attorney  to  practice  in  that  court,  it  has  no  power  to 
revoke  such  permission,  if  it  finds  itself  imposed  upon  in  regard  to  the  skill  or 
integrity  of  the  attorney  ? 

An  act  of  the  assembly  of  Maryland  applicable  to  all  the  courts  is  as  much 
the  law  of  Maryland  as  any  other  act  of  assembly,  and  is  not  the  less  law  be- 
cause it  confers  certain  powers  on  the  courts.  So  also  is  an  act  of  the  l^isla- 
ture  of  Maryland  in  regard  to  the  admission  and  expulsion  —  the  rights  and 
duties  of  attorneys.  The  act  of  congress  of  the  27th  of  February,  1801  (^ 
Stats,  at  Large,  103),  constituting  this  court,  has  not  said  that  it  should  have  no 
other  powera  than  those  given  to  the  courts  of  the  United  States.  By  the 
first  section  of  that  act  it  is  declared  that  the  laws  of  Maryland  should  remain 
in  fort^  in  this  part  of  the  District.  Among  those  laws  were  many  relating  to 
the  powers  and  jurisdiction  of  courts.  Some  of  those  laws  were  acts  of  assem- 
bly ;  some  were  English  and  some  were  British  statutes ;  some  were  parts  ot 
the  common  law  of  England,  and  some  were  constitutional  provisions.  Con- 
gress probably  knew,  or  supposed,  that  there  might  be  powers  which  had  been 
given  to  the  courts  of  the  United  States,  which  did  not  belong  to  the  state 
courts  of  !S£aryland ;  and  as  this  court  was  to  be  a  substitute  for  both  state  and 
United  States  courts,  it  was  necessary  to  give  it  the  jurisdiction  of  both.  It  is, 
therefore,  a  reasonable,  if  not  a  necessary,  construction  of  the  act  of  congress, 
to  considepit  as  intending  to  superadd  the  powers  of  the  courts  of  the  United 
States  to  those  of  the  state  courts.  This  has  been  the  uniform  and  universal 
construction  given  to  the  act  by  this  court;  and  a  great,  perhaps  the  greater, 
part  of  the  jurisdiction  it  has  exercised  during  the  whole  period  of  its  existence 
djepends  upon  that  construction. 

If,  therefore,  the  principle  be  admitted  that  aH  the  courts  in  this  country  are 
new  tribunals,  and  that  no  new  tribunal  can  exercise  a  power  not  expressly 
granted,  we  think  that  congress,  by  adopting  the  laws  of  Maryland  without 
restriction,  have  expressly  granted  to  this  court  all  the  powers,  of  a  general 
nature,  which  by  the  laws  of  Maryland  were  confen:ed  upon  courts  of  sim- 
ilar jurisdiction;  and,  among  the  rest,  those  powers  which  by  the  laws  of 
Maryland  were  given  to  the  courts  of  that  state,  to  admit  and  expel  attor* 
neys. 

§  34.  Hemoval  (^  qitorney  is  not  a  eriminal  proceeding. 

But  it  has  also  been  said  in  argument  that  this  must  be  considered  as  a  crim* 
inal  prosecution;  and  that  Mr.  Burr  is  therefore  entitled  to  all  the  privileges 
secured  by  the  constitution  of  the  United  States  to  persons  so  prosecuted.  The 
argument  to  prove  that  this  is  a  criminal  prosecution  is  understood  to  be  sub- 
stantially this:  that  as  this  court  might,  by  the  law  of  England,  have  proceeded 
by  attachment  of  contempt  against  the  attorney,  as  for  a  constractive  con- 
tempt of  court,  it  ought  to  be  so  considered ;  and  if  it  had  been  an  attachment 
of  contempt  it  would  have  been  a  criminal  prosecution,  and  the  party  is 
therefore  entitled  to  a  trial  by  jury.  The  object  of  an  attachment  of  contempt 
is  to  punish  the  offender  by  fine  and  imprisonment.  The  object  of  the  present 
proceeding  is  to  purify  the  bar;  and  the  utmost  power  which  the  court  can 
exercise  against  the  party,  upon  this  proceeding,  is  to  strike  his  name  from  the 
roll.  In  cases  of  attachment  the  part^  has  a  right  to  exculpate  himself  upon 
oath ;  in  the  present  case  h,e  has  not ;  and,  indeed,  this  is  made  a  subject  of 
con^plaint|. 
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§  85.  noT  triable  hy  a  jury. 

It  seems  to  the  court  too  plain  for  argament  that  this  is  not,  and  cannot  be 
considered  as,  an  attachment  of  contempt.  But  if  it  were,  we  do  not  think 
that  the  party  would  be  entitled  to  a  trial  by  jury.  The  clauses  of  the  consti- 
tution of  the  United  States,  relied  upon  by  the  counsel,  in  argument,  were  that 
part  of  the  second  section  of  the  third  article,  which  is  in  these  words:  *'The 
trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury ; "  and  the 
fifth  amendment,  which  declares  "that  no  person  shall  bo  held  to  answer  for 
a  capital,  or  otherwise  infamous  crime,  unless  on  a  presentment  or  indictment 
of  a  grand  jury,  except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the 
militia  when  in  actual  service,  in  time  of  war  or  public  danger;  nor  shall  any 
person,  for  the  same  oflPense,  be  twice  put  in  jeopardy  of  life  or  limb;  nor  shall 
be  compelled  in  any  criminal  case  to  be  a  witness  against  himself;  nor  to  b^ 
deprived  of  life,  liberty  or  property  without  due  process  of  law;  nor  shall 
private  property  be  taken  fop  puUic  use  without  just  compensation."  And 
the  sixth  amendment,  which  declares  "  that  in  all  crii;ninal  prosecutions  the  ac- 
cused shall  enjoy  the  right  of  a  speedy  and  public  trial  by  an  impartial  jury  ol( 
the  state  or  district  wherein  the  crime  shall  have  been  committed,  which  dis- 
trict shall  have  been  previously  ascertained  by  law ;  and  to  be  informed  of  the 
nature  and  cause  of  the  accusation ;  to  be  confronted  with  the  witnesses  against 
him;  to  have  compulsory  process  for  obtaining  witnesses  in  his  favor;  and  to 
have  the  assistance  of  counsel  for  his  defense."  This  part  of  the  argument 
did  not  seem  to  the  court  to  bear  much  upon  the  subject  before  us,  which  was 
not  considered  as  either  an  attachment  for  a  contempt,  or  a  criminal  prosecu- 
tion; but  simply  as  an  inquiry  whether  the  court,  in  the  exercise  of  its  discre- 
tion, should  i)ot  revoke  the  permission  heretofore  given  to  Mr.  Burr  to  practice 
as  an  attorney  in  this  court.  The  court,  however,  will  observe  that  the  clauses 
of  the  constitution  of  the  United  States  which  have  been  cited  are,  in  sub- 
stance, as  it  is  believed^  contained  in  many,  if  not  all,  of  the  constitutions  of 
the  several  states;  and  even  in  the  celebrated  Magna  Charta  of  England;  yet 
the  courts  of  England,  and,  it  is  believed,  the  courts  of  all  the  states,  as  well 
as  of  the  United  States,  daring  their  whole  period  of  existence,  have  claimed 
and  exercised  the  power  of  punishing  contempts  in  a  summary  manner;  and  in 
those  states  whiph  have  courts  of  chancery,  the  greater  part  of  the  compulsory 
process  of  suc^  courts  is  grounded  entirely  upon  that  power.  This  court  has 
exercised  it  ever  since  its  creation,  and  its  right  has  never  before  been 
qu^tioned. 

We  do  not  think  it  necessary  to  cite  authorities  to  prove  that  this  power  has 
been  exercised  by  the  courts  of  the  several  states.  The  fact  is  known  to  every 
person  in  the  least  conversant  with  judicial  proceedings;  and  to  show  that  it  ^ 
claimed  by  the  courts  of  the  United  States,  we  shall  cite  only  two  cases  de- 
cided by  the  supreme  court  of  the  United  States.  The  first  is  that  of  Ander- 
son V,  Dunn,  decided  in  1821,  and  reported  by  Mr.  Wheaton,  vol.  6,  p.  204  In 
that  case  the  judge,  delivering  the  opinion  of  the  court,  says,  '^  That  the  safety 
of  the  people  is  the  supreme  law,  not  only  comports  with,  but  is  indispensable 
to,  the  exercise  of  those  powers  in  their  public  functionaries,  without  Vhi oh 
that  safety  cannot  be  guarded.  On  this  principle  it  is  that  courts  of  justice 
are  universally  acknowledged  to  be  vested  by  their  very  creation  with  powicr 
to  impose  silence,  respect  and  decorum  in  their  presence,  and  submission  to 
their  lawful  mandates;  and  (as  a  corollary  to  this  proposition)  to  preserve 
themselves  «Jid  their  pf^cer^  from  the  approach  and  insults  of  pollution. 
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§  3  6.  Power  of  federal  courts  to  punish  for  contempt 

"It  is  trae  that  the  courts  of  justice  of  the  United  States  are  invested,  by 
express  statute  provision,  with  power  to  fine  and  imprison  for  contempt;  but  it 
does  not  follow  from  this  circumstance  that  they  would  not  have  exercised 
that  power  without  the  aid  of  the  statute;  or  not  in  cases,  if  such  should 
occur,  to  which  such  statute  provision  may  not  extend.     On  the  contrary,  it  is  a 
legislative  assertion  of  this  right  as  incidental  to  a  grant  of  judicial  power,  and 
can  only  be  considered  as  an  instance  of  abundant  caution;  or  a  legislative 
declaration  that  the  power  of  punishing  for  contempt  shall  not  extend  t)eyond 
its  known  and  acknowledged  limits  of  fine  and  imprisonment."    The  other  case 
is  that  of  Kearney,  in  1822  (reported  also  by  Mr.  Wheaton,  vol.  7,  p.  38),  in 
which  the  court  says,  "It  is  also  to  be  observed  that  there  is  no  question  here 
but  th'^at  this  commitment  was  made  by  a  court  of  competent  'jurisdiction  and 
in  tne  exercise  of  an  unquestionable  authority."   .The  commitment  in  that  case 
was  for  a  contempt  of  this  court  in  refusing  to  answer  a  question  as  a  witness. 
But  it  is  contended  that  a  contempt  of  court  is  a  crime;  and  by  the  second  sec- 
tion of  the  third  article  of  the  constitution  of  the  United  States,  the  trial  of  all 
crimes,  except  in  cases  of  impeachment,  shall  be  by  jury.    The  language  of 
the  constitution  is  said  to  be  universal,  with  a  solitary  exception,  which  proves 
the  universality  of  t^e  rule  as  to  cases  not  excepted.    The  sixth  amendment 
also  declares  "  that,  in  all  criminal  prosecutions,  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial  by  an  impartial  jury,"  etc.    This  language  is 
absolutely  universal,  without  excepting  even  the  case  of  impeachment;  and 
there  is  not  in  the  original  constitution  or  in  the  amendments  any  exception  of 
cases  arising  in  the  land  or  naval  forces,  or  militia,  in  regard  to  the  right  of 
trial  by  jury.    In  such  cases  the  fifth  amendment  only  obliges  the  parties  to 
answer  to  accusations  for  capital  or  infamous  crimes  without  the  previous  pre- 
sentment of  a  grand  jury,  but  does  not  deprive  them  of  the  right  of  trial   by 
jury.     By  the  literal  construction  of  the  constitution,  all  crimes  (except  in  cases 
of  impeachment),  even  those  committed  in  the  land  and  naval  service,  must  be 
tried  by  jury;  yet,  in  practice,  these  are  tried  by  courts-martial,  without  a  jury. 
But  whatever  may  be  the  law  as  to  cases  arising  in  the  land  and  naval  service, 
cases  of  contempt  of  court  have  never  been  considered  as  crimes  within  the 
meaning  and  intention  of  the  second  section  of  the  third   article  of  the 
constitution  of  the  United  States;  nor  have  attachments  for  contempt  ever 
been  considered  as  criminal  prosecutions  within  the  sixth  amendment.    From 
time  immemorial  the  courts  of  England,  and  from  the  first  settlement  of  this 
country  the  courts  here,  have  claimed  and  exercised  the  power  to  punish  con- 
tempts in  a  summary  manner.    All  the  courts  of  the  several  states,  it  is  be- 
lieved, were  in  the  full  exercise  of  that  power  at  the  time  of  the  formation  of 
the  constitution  of  the  United  States.    It  was  a  power  universally  submitted 
to,  because  every  one  saw  that  it  was  necessary  to  the  very  existence  of  the 
courts.    If  the  court  had  not  power  to  commit  for  a  contempt  until  the  person 
should  have  been  convicted  by  a  jury,  it  would  be  in  the  power  of  the  party  by 
a  continued  interruption  of  the  business  of  the  court  effectually  to  secure  his 
own  impunity;  and  the  power  of  the  court  would  be  perfectly  paralyzed. 

Such  being  the  universal  practice  and  sentiment  upon  the  subject,  it  cannot 
be  supposed  that  the  makers  of  the  constitution  meant  to  include  it  in  the  num- 
ber of  crimes  entitled  to  trial  by  jury;  and  that  they  did  not  may  be  fairly  ar- 
gued from  the  constructive  exposition  of  the  clause  of  the  constitution  given  by 
the  first  congress  which  sat  under  its  authority.   Many  members  of  the  conven- 
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tion  were  members  of  the  first  congress,  and  it  cannot  be  believed  that  they 
would  have  silently  acquiesced  in  so  palpable  a  violation  of  the  then  recent 
constitution  as  would  have  been  contained  in  the  seventeenth  section  of  the  ju- 
diciary act  of  1789  (1  Stats,  at  Large,  73)  (which  authorizes  all  the  courts  of  the 
United  States  "  to  punish  by  fine  and  imprisonment,  at  the  discretion  of  the 
said  courts,  all  contempts  of  authority  in  any  cause  or  hearing  before  the  same"), 
if  their  construction  had  been  that  which  has,  in  this  case,  been  contended  for 
at  the  bar.  When  the  judiciary  act  was  revised  in  1801  (2  Stats,  at  Large,  89) 
the  same  power  was  given  to  the  courts,  and  even  extended  to  a  single  judge; 
and  when  the  judicial  system  was  amended  in  1802  (2  Stats,  at  Large,  156),  the 
same  power  was  continued.  The  construction  which  has  been  thus  universally 
given  to  the  constitution  of  the  United  States,  and  the  acquiescence  of  the  peo- 
ple in  that  construction,  compel  us  to  say  that  contempts  of  courts  are  not  crimes 
within  the  meaning  of  the  second  section  of  the  third  article  of  the  constitu- 
tion of  the  United  States,  and  that  attachments  for  contempt  are  not  criminal 
prosecutions  within  the  meaning  of  the  sixth  amendment,  so  as  to  entitle  the 
party  to  a  trial  by  jury ;  and  that  the  power  to  punish  contempts  in  a  summary 
manner,  as  given  by  the  seventeenth  section  of  the  judiciary  act  of  1789  (1 
Stats,  at  Large,  73),  to  the  courts  of  the  United  States,  is  not  unconstitutional. 
The  consequences  of  the  want  of  such  a  power  must  be  obvious  to  every  reflect- 
ing mind.  If  the  laws  be  not  executed  anarchy  will  be  Ithe  immediate  conse- 
quence ;  and  anarchy  too  often  ends  in  tyranny.  If  the  laws  be  not  respected 
it  will  be  difficult,  if  not  impossible,  to  execute  them.  Their  due  execution  de- 
pends more  upon  general  sentiment  than  upon  the  physical  power  of  the  gov* 
ernment.  The  same  observation  will  apply  to  courts  of  justice.  Their  power  to 
enforce  their  judgments  depends  more  on  the  continuance  and  support  of  the 
good  and  virtuous  portion  of  society  than  upon  the  power  of  the  executive.  In 
order  to  obtain  that  countenance  and  support  they  must  deserve  respect;  and 
that  court  which  may  with  impunity  be  treated  with  contempt  will  inevitably 
be  contemptible,  even  in  the  eyes  of  the  good  and  the  virtuous.  Their  judgments 
will  not  be  executed ;  the  law  will  become  a  dead  letter,  and  fraud  and  violence 
will  prevail.  It  is,  therefore,  of  the  highest  importance  to  the  peace  and  good 
order  of  society  that  courts  of  justice  should  have  the  power  of  punishing  con- 
tempts. 

The  court  has  thought  it  necessary  to  make  these  observations  because  the 
doctrines  advanced  by  the  highly  respectable  and  eloquent  counsel  at  the  bar 
seemed  to  the  court  to  be  dangerous,  not  only  to  the  peace  and  good  order  of 
society,  but  to  the  very  existence  of  personal  and  civil  liberty.  It  is  not  the 
right  of  the  courts  only,  but  it  is  the  right  of  the  people  to  cause  their  courts 
to  be  treated  with  respect.  It  is  the  public  interest,  and  not  the  personal  pride 
of  the  judges,  as  suggested  at  the  bar,  which  claims  this  power  for  the  courts.  As 
individuals  we  claim  no  more  respect  than  our  individual  characters  deserve; 
but  as  judges  of  this  court  we  should  betray  our  trust,  we  should  become  trait- 
ors'to  the  people,  if  we  did  not  claim  the  respect  due  to  a  judicial  tribunal,  and 
enforce  that  claim  by  all  the  means  which  the  laws  allow.  And  while  the  court 
has  means  consistent  with  the  dignity  of  such  a  tribunal,  and  sanctioned  by  the 
uninterrupted  usage  of  ourselves,  our  predecessors  and  ancestors,  for  more  than 
six  hundred  years,  it  will  not  condescend  to  personal  conflict  with  any  person 
who  may  contemn  its  authority.  The  court,  being  entirely  satisfied  of  its  power 
to  investigate  the  conduct  of  its  officers  in  the  mode  adopted  in  the  present 
case^  will  proceed  to  consider  the  facts,  which^  upon  this  investigation,  have  been 
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proved  to  the  satisfaction  of  the  court,  and  the  judgment  which  it  ought  to 
pronounce.  With  regard  to  the  charges,  we  do  not  think  it  important  that 
they  should  be  more  specific  than  may  be  necessary  to  give  notice  of  the  nature 
of  the  evidence  intended  to  be  produced,  so  that  the  party  may  not  be  takea 
by  surprise;  and  if  the  court  had,  upon  the  hearing,  found  that  he  had  been  so 
taken  by  surprise,  as  to  any  of  the  charges,  we  should  have  given  him  further 
time  or  have  acquitted  him  of  such  charge. 

§  37,  Facts  of  malpractice  discussed. 

Without  confining  ourselves  to  the  allegations  upon  which  this  investigation 
was  grounded,  we  think  the  following  facts  appear  to  be  proved:  1.  That  hav- 
ing, in  an  accidental  conversation  with  John  Golding,  answered  a  question  of 
law  put  to  him  by  the  said  Golding  without  the  intention  of  consultmg  him  as 
a  counselor  at  law,  and  without  the  expectation  of  being  made  liable  for  any 
fee  for  the  answer  which  Mr.  Burr  might  give,  Mr.  Burr  employed  the  said 
Golding  to  make  two  pairs  of  shoes  for  him ;  and  when  the  bill  was  sent  to 
him  for  the  shoes  Mr.  Burr  told  the  messenger  that  Mr.  Goldins:  micrht  sue 
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him  as  soon  as  he  pleased  and  he  would  supersede  it.  That  Mr.  Golding  did 
sue  him  before  a  justice  of  the  peace ;  and  that  Mr.  Burr,  with  intent  to  avoid 
the  payment  of  the  debt,  made  out  an  account  against  the  said  Golding,  charg- 
ing him  $5  for  advice  in  the  matter  aforesaid,  and,  having  sworn  to  it,  claimed 
it  as  a  set-oflf  before  the  justice,  who  gave  judgment  against  Golding;  from, 
which  judgment  he  appealed  to  this  court,  where  the  judgment  was  reversed. 

2.  We  find  that  General  Van  Ness  leased  a  lot  of  land  in  this  city  to  Patrick 
iTicholson,  who,  being  in  jail  for  debt,  and  about  to  apply  for  a  discharge  under 
the  insolvent  act,  and  Mr.  Burr  being  his  counsel  and  attorney,  proposed,  by 
the  advice  of  Mr.  Burr,  to  surrender  the  lease  to  General  Van  Kess,  to  whom 
he  was  indebted  for  rent.  That  this  was  done  and  the  lease  given  up,  with  an 
understanding,  but  not  an  absolute  engagement  on  the  part  of  General  Van  Ness, 
that  if  he  realized  from  the  property  more  than  what  was  due  to  him,  he  would 
give  the  surplus  to  the  wife  and  children  of  Nicholson.  That  Caulfield,  the 
tenant  under  Nicholson,  acknowledged  himself  tenant  to  General  Van  Ness; 
that  Mr.  Burr  at  the  time  assured  General  Van  Ness  that  the  surrender  of  th6 
lease  was  good  and  valid,  and  that  the  property  now  belonged  to  hfm  in  justice, 
in  law  and  in  equity.  That  when  Nicholson  appeared  before  the  judge  to  be 
discharged,  Mr.  Burr  was  his  counsel  and  attorney;  and  declared,  before  the 
judge  and  the  creditors,  that  the  lease  had  been  surrendered,  and  that  Nichol- 
son had  no  right  or  interest  in  the  lot.  That  the  judge,  however,  at  the  itt- 
stance  of  the  creditors,  required  that  Nicholson's  interest  in  the  lot  should  be 
inserted  in  the  schedule;  which  was  done,  and  Nicholson  was  dfecharged. 
That  the  trustee  advertised  for  sale  all  Nicholson's  right  in  the  lot ;  that  General 
Van  Ness  attended  and  forbade  the  sale,  and  told  Mr.  Burr  that  the  property 
was  entirely  his  (Van  Ness'),  and  that  he  (Burr)  knew  it.  Notwithstanding 
which  Mr.  Burr  purchased  Nicholson's  right  for  $6,  and  forbade  the  tenant  to 
pay  the  rent  to  General  Van  Ness,  but  claimed  it  for  his  otvh  use;  and  as  often 
as  General  Van  Ness  distrained  for  the  rent,  the  tenant,  by  Mr.  Burr's  advice, 
replevied  the  distress;  in  one  of  which  actions  of  replevin,  if  not  in  all,  Mr. 
Burr  was  his  attorney.  That  Mr.  Burr  himself  also  distrained  aiid  gratuitously 
filed  a  bill  in  chancery  in  the  name  of  the  tenant  against  himself  and  General 
Van  Ness,  praying  that  both  parties  might  be  enjoined  from  distraining  until 
the  adverse  claims  of  himself  and  General  Van  Ness,  to  the  rent,  should  be 
decided. 
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3.  We  find  that  a  certain  Mr.  Moulten  had  rented  a  house  of  Thady  Hogari, 
and  that  when  a  quarter's  rent  was  about  to  become  due  the  goods  of  Moulteti 
were  clandestinely  removed  from  the  premises;  and  that,  on  the  same  day,  Mr. 
Burr  took  a  bill  of  sale  of  them  and  claimed  them  as  his  own;  and  when  thejr 
were  distrained  by  Hogan,  replevied  them  in  his  own  name. 

4.  We  find  that  Mr.  Burr,  being  the  attorney  of  Patrick  Nicholson,  and 
Joseph  Johnson  being  a  creditor  of  the  said  Nicholson,  Mr.  Burr,  upon  the  promise 
of  Johnson  to  give  him  one-half  of  the  amount  of  his  claim,  which  was  up- 
wards of  $20,  if  he  would  tell  him  how  he  should  get  his  money,  told  Johnson 
that  if  he  would  levy  his  execution  upon  certain  property,  he  would  get  it;  but 
directed  him  not  to  let  Nicholson  know  that  he  had  given  him  this  information. 
That  Johnson  got  only  $9  of  his  claim.  That  Mr.  Burr  afterwards  demanded 
of  Johnson  his  fee;  tellins^  him  that  he  lost  his  money  by  not  levying  his  exe- 
cution on  a  mare  claimed  by  Mr.  Carbery.  That  after  Nicholson  had  run  away, 
when  Johnson  attempted  to  levy  his  execution  upon  Nicholson's  goods,  he  was 
forbidden  to  do  so  by  Mr.  Burr,  who  claimed  the  whole  by  virtue  of  mortgage 
given  by  Nicholson  to  secure  the  fees  due  by  him  to  Mr.  Burr  as  his  counsel. 
That  the  consideration  stated  in  the  mortgage  was  $50.  That  Mr.  Burr  offered 
to  take  $20  or  $25  rather  than  go  to  law  or  have  trouble  about  it;  and  that 
his  claim  was  about  $30.  As  we  understand  that  suits  are  depending  in  which 
a  jury  is  to  pass  upon  the  moral  complexion  of  the  facts  stated  in  these  thred 
last  Closes,  namely,  those  of  General  Van  Ness,  Thady  Hogan  and  Joseph 
Johnson,  we  shall,  at  present,  draw  no  inferences  from  them. 

6.  We  find  that  Mr.  Burr,  being  counsel  for  Robert  Hoge,  who  was  impris- 
oned upon  a  charge  of  murder,  sent  for  some  of  the  witnesses  for  the  United 
States,  before  the  trial,  and  examined  them  in  his  office;  and  finding  that  one 
of  them,  Robert  Gray,  was  a  material  witness  against  the  prisoner,  he  told  the 
witness  that  it  would  be  better  if  he  would  be  absent  from  the  trial;  and  ad- 
vised him  to  conceal  himself  for  a  few  days.  That  the  said  witness,  having 
been  recogniised  with  surety  to  appear  and  testify,  his  surety  (being  apprehensive, 
frofii  circumstances,  that  the  witness  was  about  to  run  away)  brought  him  iiito 
oourt  and  surrendered  him  in  discharge  of  his  recognizance.  That  while  tibe 
surety  was  bringing  up  the  witness  to  surrender  him,  Mr.  !Burr  told  him  that  if 
he  was  surrendered  the  court  would  take  his  own  recognizance.  That  upon  his 
surrender  the  court,  upon  the  motion  of  Mr.  Burr,  was  about  to  take  the  wit- 
&ess'  own  recognizance  without  surety,  one  of  the  judges  being  of  opinion 
that  no  witness  ought  to  be  imprisoned  for  want  of  security  for  his  appearance, 
unless  there  was  strong  reason  to  apprehend  that  the  witness  would  run  away. 
That  the  court  being  satisfied  upon  inquiry  that  there  was  reason  to  apprehend 
that  the  witness  would  not  appear  to  testify  at  the  trial,  refused  to  discharge 
him  without  security  for  his  appearance;  and  as  the  witness  was  unable  to  give 
it  he  was  committed,  l^hat  the  advice  so  given  by  Mr.  Burr  to  the  witness,  to 
absent  hhnself  from  the  trial,  was  given  with  the  intent  to  obstruct  the  due 
administration  of  justice,  and  in  violation  of  his  oath  as  an  attorney  of  this 
eourt. 

6.  We  find  that  Mr.  Burr,  being  the  counsel  of  John  Free,  wbo  was  indicted 
for  the  murder  of  his  wife,  and  while  the  said  Free  was  in  prison  upon  that 
ehUTge,  executed  an  instrument  of  writing  to  Mr.  Burr,  and  acknowledged  it  be- 
fore two  justices  of  the  peace  in  the  manner  in  which  deeds  for  land  are  re- 
united by  law  to  be  acknowledged.    During  the  investigation  of  that  matter 

before  tne  court  upon  the  present  inquiry,  Mr.  Burr  admitted  that  he  had  ire- 
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ceived  from  Free  a  power  of  attorney  to  take  possession  of  his  property  to  pre- 
serve it,  that  it  might  not  be  destroyed  or  wasted  by  his  children  during  his 
imprisonment ;  and  Mr.  Burr's  language  left  the  court  under  the  impression 
that  that  power  of  attorney  was  the  only  instrument  that  Free  had  executed  to 
him,  and  was  the  same  which  had  been  acknowledged  before  the  two  justices. 
He  stated  that  finding,  upon  inquiry,  that  the  property  remained  much  in  the 
same  condition  in  which  it  was  left  by  Free,  he  had  not  taken  possession  of  the 
property,  and  had  thrown  by  the  power  of  attorney,  and  did  not  know  whether 
he  could  find  it.  The  court  expressed  a  strong  wish  to  see  the  instrument  which 
had  been  acknowledged  by  Free  before  the  two  magistrates,  as  it  might  remove 
any  unfavorable  impression  which  might  be  made  upon  their  minds  by  its  sup- 
pression. Mr.  Burr  did  not  at  that  time  say  that  he  had  destroyed  it;  nor  did 
he  intimate  that  it  was  a  deed  given  by  Free  to  him  to  enable  him  to  indem- 
nify Free's  bail,  if  Free  should  be  admitted  to  bail.  Some  days  afterwards  Mr. 
.Burr  produced  to  the  court  a  power  of  attorney  from  Free  to  him,  authorizing 
him  to  take  charge  of  his  personal  estate  and  papers,  and  stated  to  the  court 
that  it  was  the  power  of  which  so  much  had  been  said.  But  it  was  not  ac- 
knowledged before  the  two  justices.  Mr.  Burr  then  for  the  first  time  admitted 
that  the  instrument  which  had  been  so  acknowledged  was  a  deed  from  Free  to 
him  conveying  all  his  property,  but  stated  that  its  only  object  was  to  enable 
him  to  indemnify  the  bail  of  Free,  in  case  he  should  be  admitted  to  bail;  that 
afterward  finding  upon  inquiry  of  Mr.  Bussard,  that  Free  could  not  be  bailed, 
he  had  destroyed  the  deed. 

7.  Since  the  investigation  which  took  place  upon  the  present  subject  of  in- 
quiry, a  transaction  has  occurred  which  ought  not  to  be  passed  over  by  the 
court.  In  the  year  1819,  one  Simon  Meade  died  largely  indebted,  and  leaving 
a  considerable  real  estate,  which,  together  with  his  personal  estate,  was  at  the 
time  of  his  death  supposed  to  be  niore  than  sufficient  to  pay  all  his  debts.  The 
personal  estate  alone  was  insufficient;  and  Mr.  Griffith  Coombe  and  other  cred- 
itors brought  a  suit  in  chancery  against  the  widow  and  heirs  of  Mr.  Meade  to 
charge  the  real  estate  with  the  deficiency  of  personal  assets.  This  bill  was 
answered  by  Mrs.  Meade  in  her  own  right,  and  also  as  guardian  of  her  infant 
children.  Her  answers  were  sworn  to  by  her;  one  of  them  before  Mr.  Overton 
Carr,  a  commissioner  appointed  by  the  court  for  that  purpose,  and  the  other, 
first  before  Mr.  Forrest,  and  afterwards,  the  answer  having  been  on  the  same 
day  amended,  it  was  sworn  to  by  her  again  before  Mr.  Varnum.  The  court 
decreed  a  sale.  The  property  was  sold  by  Mr.  Joseph  Forrest,  the  trustee  ap- 
pointed by  the  decree,  and  who  also  holds  the  office  of  auditor  of  this  court,  an 
office  analogous  to  that  of  a  master  in  chancery.  Two  public  sales  were  made; 
at  both  of  which  Mrs.  Meade  attended  personally  and  purchased  a  house  and  lot, 
which  she  afterwards  sold  to  a  profit.  By  her  answer  she  had  agreed  that  her 
right  of  dower  should  also  be  sold,  and  agreed  to  take  a  proportion  of  the  pro- 
ceeds of  sale  in  lieu  of  her  dower.  Since  the  sales  she  has  often  applied  to  the 
trustee  to  receive  her  proportion  of  the  proceeds,  which  has  not  yet  been  paid 
to  her  because  the  sales  have  not  been  ratified  by  the  court,  and  because  she 
has  not  accounted  for  the  personal  estate  of  which  she  was  the  administratrix. 

On  a  motion  to  this  court  on  Friday  last  (June  20,  1823),  by  the  solicitor  of 
the  creditors,  for  a  ratification  of  the  sale,  Mr.  Burr,  to  show  cause  against  its 
ratification,  produced  and  read  to  the  court  the  affidavit  of  the  same  Mrs. 
Meade,  in  which  she  states  "  that  she  has  never  heretofore  given  her  authority 
as  such  administratrix  to  any  person  whatever;  nor  has  she  ever  disposed  of, 
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parted  with,  or  sold  ber  right  of  dower  to  the  estate  of  the  said  Simon  Meade, 
nor  any  part  thereof;  nor  has  she  ever  ordered  any  suit  in  chancery  to  settle 
the  same ;  nor  has  she  ever  consented  or  known  of  any  suit  in  chancery  to 
settle  the  same;  nor  has  she  ever  consented  or  known  of  any  suit  in  chancery 
commenced  by  her  for  the  recovery  of  any  property  or  demand  whatsoever 
from  any  person  or  persons;  nor  has  she  ever  known  of  any  suit  being  com- 
menced against  her  as  administratrix  or  in  any  other  way  or  manner  whatever, 
except,  she  says,  she  has  lately  understood  from  divers  persons  that  a  suit  in 
chancery  had  been  commenced  against  her  and  the  heirs  of  the  said  Simon, 
but  she  does  not  know  for  what  reason  the  same  was  commenced,  if  the  same 
is  true;  and  that  she  has  never,  with  her  consent  and  knowledge,  become  a 
party  to  any  suit  in  chancery  either  in  her  own  right  or  as  administratrix  or 
any  other  way,  capacity  or  manner  since  the  death  of  her  said  husband;  nor 
has  she  since  that  period  made  answer  to  any  bill  in  chancery  in  any  capacity 
or  situation  whatever,  nor  has  she,  by  consent  or  knowledge,  made  any  answer 
of  any  kind  whatever,  by  attorney  or  otherwise;  nor  has  she  authorized  any 
person  to  be  interested  for  her  as  a  party  to  any  such  suit ;  nor  has  she  signed 
her  name  to  any  paper  signifying  the  same,  to  her  knowledge;  nor  has  any 
person  for  her  so  done  by  her  authority  or  approbation."  These  allegations* 
being  so  inconsistent  with  the  record,  the  court  could  not  but  perceive  that 
they  were  false,  and  that  imposition  had  been  practiced  upon  Mrs.  Meade  by 
some  person.  It  was  therefore  deemed  necessary  to  investigate  the  subject 
more  fully;  and  upon  that  investigation  the  court  is  strongly  impressed  with 
the  belief  that  several  of  the  most  material  allegations  in  the  affidavit  are  not 
true,  and  that'Mrs.  Meade  is  in  danger  of  the  penalties  of  perjury. 

It  appeared  that  the  affidavit  had  been  drawn  by  Mr.  Burr  at  the  request  of 
Mrs.  Meade,  who  furnished  him  with  a  written  statement  of  facts  from  which, 
in  part,  the  affidavit  was  to  be  drawn ;  that  it  was  drawn  nearly  a  month  be- 
fore it  was  sworn  to;  that  Mrs.  Meade  had  employed  Mr.  Burr  as  her  solicitor 
to  investigate  the  matter;  that  Mr.  Burr,  before  the  affidavit  was  sworn  to,  if 
not  before  it  was  drawn,  had  examined  the  record  and  the  papers  filed  in  this 
cause,  and  was  apprised  of  all  the  proceedings,  and  did  not  warn  Mrs.  Meade 
of  the  danger  she  was  in  of  committing  perjury  if  she  swore  to  the  affidavit  in 
the  positive  terms  in  which  it  was  drawn.  In  this  respect  the  court  thinks  Mr. 
Burr  was,  to  say  the  least,  extremely  negligent  of  his  duty  as  counsel,  espe- 
cially as  Mrs.  Meade  appears  to  be  but  little  conversant  with  legal  proceedings, 
and  as  the  facts  stated  by  her,  if  true,  implicate  materially  the  characters  of 
several  persons  of  great  respectability. 

In  support  of  his  general  character,  Mr.  Burr  has  produced  to  the  court  a 
considerable  number  of  letters  addressed  by  gentleman  of  high  standing  in 
society,  to  the  executive,  speaking  in  very  favorable,  and  some  of  them  in 
warm,  terms  of  his  services,  bravery  and  good  conduct  as  an  officer  during  the 
late  war.  He  also  produced  testimony  of  his  general  good  character  previous 
to  his  admission  to  this  bar.  In  conformity  with  a  rule  of  this  court  which 
existed  on  the  11th  day  of  April,  1822,  when  Mr.  Burr  was  admitted  to  this 
bar,  but  which  was  shortly  afterwards  rescinded,  a  person  who  had  been  ad- 
mitted to  practice  in  the  supreme  or  superior  court  of  any  of  the  states  was 
permitted  to  practice  as  an  attorney  of  this  court  upon  his  producing  satisfac- 
tory evidence  of  his  good  moral  character,  without  a  personal  examination  as 
to  his  knowledge  of  the  law.    Under  this  rule  Mr.  Burr  was  admitted  to  the 
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bar,  upon  his  producing  a  certificate  of  his  having  been  admitted  to  practice 
in  the  supreme  court  of  New  York. 

Upon  these  facts  the  court  has,  with  the  utmost  anxiety,  deliberated  npon  the 
judgment  which  it  ought  to  give.  It  is  a  case  in  which  it  is  abotit  to  exercise 
one  of  its  discretionary  powers,  and  it  is  setisibie  that  it  is  bound  by  the  roles 
of  a  sound  and  legal  discretion.  On  the  one  hand,  it  considers  that  Mr.  Burr 
has  served  his  country  with  reputation,  has  fought  and  bled  in  her  defense,  and 
has  been  discharged  from  her  service  with  honor.  On  the  other  band,  it  is  the 
duty  of  the  court  to  see  that  the  members  of  the  bar  maintain  the  purity  of 
character  of  that  profession  which,  Lord  Mansfield  has  justly  said,  should  be 
free  from  all  suspicion.  It  is  bound  to  discountenance  and  punish  every  direct 
attempt,  by  any  of  its  officers,  to  obstruct  the  due  administration  of  justice, 
and  there  are,  standing  at  this  bar,  gentlemen  of  high  and  honorable  character 
for  legal  science  and  for  moral  and  professional  integrity,  to  whom  we  sbouM 
do  injustice  if  we  compelled  them  to  associate  with  men  of  an  opposite  char- 
acter. 

If  there  were  no  other  charge  against  Mr.  Burr  than  that  of  an  attempt  to 
practice 'upon  the  witnesses  for  the  United  States  in  a  criminal  prosecution, 
Ve  should  think  it  evinced  such  a  destitution  of  moral  seAse,  such  an  ignorance, 
at  least,  of  the  first  duties  of  an  attorney  and  counselor  of  this  court,  and  such 
a  disregard  of  the  oath  which  he  had  so  recently  taken,  as  to  deserve  severe 
reprehension.  But  when  we  consider  the  other  facts  which  are  in  proof  before 
ns,  tending  to  show  that  the  instance  which  we  have  already  noticed  was  not 
the  effect  of  transient  inadvertence,  the  court  will  order  that  Levi  L.  Burr  be 
suspended  from  practicing  as  an  attorney  in  this  court  for  the  terra  of  one 
year,  and  until  the  further  order  of  the  court.  And  as  it  is  probable  that  a 
jury  will  pass  upon  the  cases  which  we  have  mentioned,  the  court  will\refram 
from  giving  any  opinion  whether  Mr.  Burr  shall  be  ultimately  excluded  from 
the  bar,  until  those  cases  shall  have  been  decided. 

RANDALti  V.  BfRIGHAM. 
(7  Wallace,  5d»-541.    1868.) 

EkROR  to  tr.  S.  Circuit  Court,  District  of  Massachusetts. 

Statement  of  Facts. —  This  was  ah  aCtioh  against  Brigham,  a  judge  of  the 
superior  court  of  Massachusetts,  for  dam£tges  for  removing  Randall  from  tine 
office  of  attorney,  on  account  of  unprofessional  conduct. 

Opinion  by  Mb.  Justice  Field. 

The  superior  court  of  Massachusetts  is  a  court  of  general  jurisdictiem,  and 
is  empowered  by  statute  to  adtait  attorneys  and  counselors  to  practice  in  the 
tourts  of  the  state,  upon  evidence  of  their  possessing  good  moral  character,  and 
of  having  devoted  a  prescribed  number  of  years  to  the  study  of  the  law,  m  the 
office  of  some  attorney  in  the  state,  and  to  remove  them  "  for  any  deceit^  Hial- 
practice,  or  other  gross  niisconduct." 

§  48.  Judicial  officers  are  not  lidbh  to  civil  aoHon  for  acts  dofie  withifh  their 
jurisdiction  —  e,  g,,  remo'ving  an,  aiUyriiey;  hut  contra^  if  their  acts  he  erUh*ely 
without  jurisdiction. 

Both  the  admission  and  the  renfioval  of  attorneys  are  judicial  acts.  It  bats 
been  so  decided  in  repeated  instances.  It  was  declared  in  Ec  parte  Secombe, 
19  How.,  9,  and  was  affirmed  in  Ec parte  Gttriand,  4  Wall.,  378.    Now,  it  id  a 
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general  principle  applicable  to  all  judicial  officers,  that  they  are  not  liable  to  a 
civil  action  for  any  judicial  act  done  within  their  jurisdiction.  In  reference  to 
judges  of  limited  and  inferior  authority,  it  has  been  held  that  they  are  protected 
only  when  they  act  within  their  jurisdiction.  If  this  be  the  case  with  respect 
to  them,  no  such  limitation  exists  with  respect  to  judges  of  superior  or  general 
authority.  They  are  not  liable  to  civil  actions  for  their  judicial  acts,  even  when 
such  acts  are  in  excess  of  their  jurisdiction,  -unless  perhaps  where  the  acts  in 
excess  of  jurisdiction  are  done  maliciously  or  corruptly.  This  doctrine  is  as  old 
as  the  law,  and  its  maintenance  is  essential  to  the  impartial  administration  of 
justice.  Any  other  doctrine  would  necessarily  lead  to  the  degradation  of  the 
judicial  authority  and  the  destruction  of  its  usefulness.  Unless  judges,  in  ad- 
ministering justice,  are  uninfluenced  by  considerations  personal  to  themselves, 
they  can  afford  little  protection  to  the  citizen  in  his  person  or  property.  And 
uninfluenced  by  such  considerations  they  cannot  be,  if,  whenever  they  err  in 
judgment  as  to  their  jurisdiction,  upon  the  nature  and  extent  of  which  they  are 
constantly  required  to  pass,  they  may  be  subjected  to  prosecution  at  the  instance 
of  every  party  imagining  himself  aggrieved,  and  be  called  upon  in  a  civil  action 
in  another  tribunal,  and  perhaps  before  an  inferior  judge,  to  vindicate  their  acts. 
This  exemption  from  civil  action  is  for  the  sake  of  the  public,  and  not  merely 
for  the  protection  of  the  judge.  And  it  has  been  maintained  by  a  uniform  course 
of  decisions  in  England  for  centuries,  and  in  this  country  ever  since  its  settle- 
ment. In  England. the  superior  judges  are  the  delegates  of  the  king.  Through 
them  he  administers  justice,  and  to  him  alone  are  they  accountable  for  the  per- 
formance of  their  trust.  And  it  was  said  as  long  ago  as  1608,  as  reported  by 
Lord  Coke  in  Floyd  and  Barker's  Case,  12  Coke,  25,  that  insomuch  as  the  judges 
of  the  realm  have  the  administration  of  justice,  under  the  king,  to  all  his  sub- 
jects, they  ought  not  to  be  called  in  question  for  any  judicial  proceedings  by 
them,  except  before  the  king  himself,  ^'  for  this  would  tend  to  the  scandal  and 
subversion  of  all  justice,  and  those  who  are  most  sincere  would  not  be  free  from 
continual  calumniations." 

In  the  United  States  judicial  power  is  vested  exclusively  in  the  courts.  The 
judges  administer  justice  therein  for  the  people,  and  are  responsible  t6  the  people* 
iilone  for  the  manner  in  which  they  perform  their  duties.  If  faithless,  if  cor- 
rupt, if  dishonest,  if  partial,  if  oppressive  or  arbitrary,  they  may  be  called  to 
account  by  impeachment,  iind  femoved  from  office.  In  some  states,  and  Mas- 
tochusetts  is  one  of  them,  they  may  be  removed  upon  the  address  of  both 
bouses  of  the  legislature.  But  responsible  thejr  are  not  to  private  parties  in 
civil  actions  for  their  judicial  acts,  however  injurious  may  be  those  acts,  and 
however  mucfh  they  niay  deserve  condemnation,  unless  perhaps  where  the  actft 
lire  palpably  in  excess  of  the  jurisdiction  of  the  judges,  and  are  done  mali- 
ciously or  corruptly.  In  Taaflfe  v.  Downes,  8  Moore's  Privy  Council,  41,  note, 
this  subject  was  most  elaborately  and  learnedly  considered,  and  all  the  English 
authorities  commented  upon,  by  the  court  of  common  pleas  of  Ireland,  in  1813. 
The  defendant  was  chief  justice  of  the  king's  bench  in  Ireland,  and  had  issued 
a  warrant  at  chambers  for  the  arrest  of  the  plaintiff  for  a  breach  of  the  peace, 
^e  plaintiff  was  accordingly  arrested  and  held  to  bail;  and  he  afterwards 
brought  an  action  against  the  chief  justice  for  assault  and  false  imprisonment. 
It  was  Urged,  in  argument,  that  it  was  not  lawful  or  defensible  for  a  judge, 
without  any  offense  committed,  or  charge  made  upon  oath  of  crime,  or  suspi- 
cion of  crime  committed,  to  imprison  a  subject.    Bat  it  was  held  that  the  action 

1419 


« 


%  88.  ATTORNEYa 

would  not  lie  against  the  judge  for  acts  judicially  done  hy  him.  "  Liability,'* 
said  Mr.  Justice  Mayne,  one  of  the  justices  of  the  court,  "  to  every  man's  action^ 
for  every  judicial  act  a  judge  is  called  upon  to  do,  is  the  degradation  of  the 
judge,  and  cannot  be  the  object  of  any  true  patriot  or  honest  subject.  It  is  to 
render  the  judges  slaves  in  every  court  that  holds  plea,  to  every  sheriff,  juror, 
attorney  and  plaintiff.  If  you  once  break  down  the  barrier  of  their  dignity, 
and  subject  them  to  an  action,  ypu  let  in  upon  the  judicial  authority  a  wide, 
wasting  and  harassing  persecution,  and  establish  its  weakness  in  a  degrading 
responsibility."  And  the  justice  observed  that  no  action  of  the  kind  was  ever 
sustained,  and,  save  one  in  London  and  one  in  Ireland,  none  was  ever  attempted. 
The  one  mentioned  as  arising  in  Ireland  was  not  against  any  judges,  but  against 
the  governor  of  the  country,  and  may  perhaps  be  subject  to  other  considera- 
tions. In  the  case  in  London  (Haraond  v.  Howell,  1  Modern,  181;  2  id.,  218) 
the  action  was  against  the  recorder,  who,  as  one  of  the  judges  of  oyer  and  ter- 
minerj  had  fined  and  imprisoned  a  petit  jury  for  rendering  a  verdict  against  the 
direction  of  the  court  and  evidence.  This  act  was  declared  illegal,  by  the  court 
of  common  pleas,  in  discussing  the  case  on  haheas  corpus.  BushelPs  Case, 
Vaughan,  135.  Upon  that  decision  the  action  was  brought  by  one  of  the 
jurors,  but  the  court  held  that  the  action  would  not  lie,  and  were  of  opinion 
'^  that  the  bringing  of  the  action  was  a  greater  offense  than  the  fining  of  the 
plaintiff,  and  committing  of  him  for  non-payment;  and  that  it  was  a  bold 
attempt,  both  against  the  government  and  justice  in  general." 

Mr.  Justice  Fox,  in  the  case  of  Taaffe  v,  Downes,  conceded  that  the  act  of 
the  chief  justice  was  illegal,  but  held  that  he  was  not  responsible  in  the 
action,  and  observed  that,  without  the  existence  of  the  principle  that  a  judge, 
administering  justice,  shall  not  be  liable  for  acts  judicially  done,  by  action 
or  prosecution,  it  was  utterly  impossible  that  there  should  be  such  a  dispen- 
sation of  justice  as  would  have  the  effect  of  protecting  the  lives  or  property 
of  the  subject.  "There  is  something,"  he  said,  "so  monstrous  in  the  contrary 
doctrine  that  it  would  poison  the  very  source  of  justice,  and  introduce  a  system 
of  servility  utterly  inconsistent  with  the  constitutional  independence  of  the 
judges,  an  independence  which  it  has  been  the  work  of  ages  to  establish,  and 
would  be  utterly  inconsistent  with  the  preservation  of  the  rights  and  liberties 
of  the  subject."  The  same  subject  was  considered  very  elaborately  in  the  case 
of  Yates  v.  Lansing,  5  Johnson,.  283 ;  9  id.,  395,  in  the  supreme  court  and  in  the 
court  of  errors  of  New  York.  Lansing  was  chancellor  of  the  state,  and 
had  committed  Yates,  one  of  the  officers  in  chancery,  for  malpractice  and 
contempt.  A  judge  of  the  supreme  court  discharged  him,  and  thereupon  the 
chancellor  ordered  him  to  be  recommitted.  He  then  brought  an  action  to  re- 
cover a  statute  penalty  for  the  recommitment.  It  was  held  that  the  action 
would  not  lie,  Mr.  Chief  Justice  Kent  observing  that  the  chancellor  may  have 
erred  in  judgment  in  calling  an  act  a  contempt  which  did  not  amount  to  one, 
and  in  regarding  a  discharge  as  null  when  it  was  binding,  and  that  the  supreme 
court  may  have  erred  in  the  same  way,  but  still  it  was  but  an  error  of  judg- 
ment for  which  neither  the  chanceller  nor  the  judges  were  or  could  be  respon- 
sible in  a  civil  action,  and  that  such  responsibility  would  be  an  anomaly  in 
jurisprudence.  "  Whenever,"  said  the  learned  chief  justice,  "  we  subject  the 
established  courts  of  the  land  to  the  degradation  of  private  prosecution,  we 
subdue  their  independence  and  destroy^  their  authority.  Instead  of  being  ven- 
erable before  the  public  they  become  contemptible." 
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§  3  9,  Proceedings  to  disbar  an  attorney  need  not  he  ifistituted  hy  formal  jpro- 
ceedings,     A  letter^  affidavit  or  mMi^m  is  sufficient 

The  superior  court  of  Massachusetts,  as  we  have  already  stated,  is  a  court  of 
general  jurisdiction,  and  is  clothed  by  statute  with  authority  to  admit  and  to 
remove  attorneys  at  law.  The  order  removing  the  plaintiff  was  made  by  the 
court,  and  not  by  the  judge  in  chambers.  The  inquiry  into  his  conduct  was 
before  the  court,  and  before  it  he  was  notified  to  appear.  His  claim  is  that  the 
court  never  acquired  jurisdiction  to  act  in  his  case,  because  there  was  not  a 
formal  accusation  made  against  him,  or  statement  of  grounds  of  complaint,  and 
formal  citation  issued  to  him  to  answer  them.  If  this  were  so,  his  case  would 
not  be  advanced.  Under  the  authorities  cited  he  could  not  seek  redress  in  that 
event  by  an  action  against  the  judge  of  the  court,  there  being  no  pretense  or 
shadow  o^  ground  that  he  acted  maliciously  or  corruptly.  But  the  claim  of 
the  plaintiff  is  not  correct.  The  information  impartecl  by  the  letter  was  suffi- 
cient to  put  in  motion  the  authority  of  the  court,  and  the  notice  to  the  plaint- 
iff was  sufficient  to  bring  him  before  it  to  explain  the  transaction  to  which 
the  letter  referred.  The  informality  of  the  notice,  or  of  the  complaint  by  the  let- 
ter, did  not  touch  the  question  of  jurisdiction.  The  plaintiff  understood  from 
them  the  nature  of  the  charge  against  him;  and  it  is  not  pretended  that  the  in- 
vestigation which  followed  was  not  conducted  with  entire  fairness.  He  was 
afforded  ample  opportunity  to  explain  the  transaction  and  vindicate  his  con- 
duct. He  introduced  testimony  upon  the  matter,  and  was  sworn  himself.  It 
is  not  necessary  that  proceedings  against  attorneys  for  malpractice,  or  any  un- 
professional conduct,  should  be  founded  upon  formal  allegations  against  them. 
Such  proceedings  are  often  instituted  upon  information  developed  in  the  prog- 
ress of  a  cause;  or  from  what  the  court  learns  of  the  conduct  of  the  attorney 
from  its  own  observation.  Sometimes  they  are  moved  by  third  parties  upon 
affidavit;  and  sometimes  they  are  taken  by  the  court  upon  its  own  motion. 
All  that  is  requisite  to  their  validity  is  that,  when  not  taken  for  matters  occur- 
ring in  open  court,  in  the  presence  of  the  judges,  notice  should  be  given  to  the 
attorney  of  the  charges  made  and  opportunity  afforded  him  for  explanation  and 
defense.  The  manner  in  which  the  proceeding  shall  be  conducted,  so  that  it* 
would  be  without  oppression  or  unfairness,  is  a  matter  of  judicial  regulation. 

§  40.  Duties  of  attorneys^  and  authority  of  courts  over  them^  discussed. 

The  authority  of  the  court  over  its  attorneys  and  counselors  is  of  the  high- 
est importance.  They  constitute  a  profession  essential  to  society.  Their  aid 
is  required  not  merely  to  represent  suitors  before  the  courts,  but  in  the  more 
difficult  transactions .  of  private  life.  The  highest  interests  are  placed  in  their 
hands,  and  cpA^^i^cl  to  their  management.  The  confidence  which  they  receive 
and  tb&  responsibilities  which  they  are  obliged  to  assume  demand  not  only  abil- 
ity of  a  high  order,  but  the  strictest  integrity.  The  authority  which  the  courts 
hold  over  them,  and  the  qualifications  required  for  their  admission,  are  intended 
to  secure  those  qualities. 

§  41.  Proceedings  to  disbar  attorneys  are  not  criminal^  therefore  their  offense 
viay  be  charged  with  less  certainty^  and  tried  wit/umt  a  jury. 

The  position  that  the  plaintiff  has  been  illegally  deprived  of  rights  which  he 
held  under  the  constitution  of  Massachusetts,  which  declares  that  "no  subject 
shall  be  held  to  answer  for  any  crime  or  offense  until  the  same  is  fully  and 
plainly,  substantially  and  formally,  described  to  him; ''nor  be  "despoiled  or  de- 
prived of  his  property,  immunities  or  privileges,  put  out  of  the  protection  of 

the  law,  exiled  or  deprived  of  his  life,  liberty  or  estate,  but  by  the  judgment  of 
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bk  peers,  or  the  law  of  the  l^nd"  (Declaration  of  Eights,  art.  19^,  k  answered  bj 
the  cons^nsntkn  wbicti  the  supreme  coart  of  that  state  has  given  to  tbeso  pro- 
yisions.  It  has  held  that  tbeprocoodkig  taken  for  the  removal  of  the  plaintiff 
coald  not  in  any  jost  and  proper  sense  be  ffffirwgMl  a  criminal  proc^ure,  in 
which  a  party  has  a  right  to  a  full,  formal  and  substantial  deBcriptkn  qf  the  of- 
fense charged ;  and  that  it  was  not  essential  to  the  validity  of  the  order  of  ib* 
moval  that  it  should  be  founded  on  legal  process  according  to  the  signification 
of  the  words  ^^per  legem  terrm  "  as  used  in  Hagna  Charta,  or  in  the  Declaration 
of  flights.  Randall,  Petitioner  for  Mandamus,  11  Allen,  473.  This  constrac- 
tion  of  the  highest  court  of  the  state,  not  called  in  question  by  any  conflicting 
decision  of  that  court,  is  conclusive  upon  us.  Provident  Institution  v.  Massa- 
chusetts, 6  Wall.,  630.  We  find  no  error  in  the  ruling  of  the  circuit  court,  and 
the  judgment  must  therefore  be  affirmed. 

EX  PARTE  CX)LB. 
<arcui|;  Coyxt  for  Iowa:  1  McCr«^,  40IM18.    1879.) 

Infosmatton  against  C.  0.  Cole,  charging  unprofessional  conduct  and  praying 
his  removal. 

Opinion  by  Miller,  CmotnT  Jtistice. 

Statement  op  Facts. — The  proceeding  against  the  respondent  in  this  case  is 
neither  an  indictment  nor  information  for  an  offense  against  the  criminal  code 
of  the  state  or  of  the  United  States.  The  matters  with  which  he  is  charged 
are  not  made  an  offense  by  any  act  of  congress,  and  this  court  possesses  no 
power  to  try  a  man  for  any  crime  or  misdemeanor  at  common  law.  It.  is  not^ 
therefore,  a  prosecution  for  any  crime  or  misdemeanor  known  to  the  law. 

§  42,  Powers  of  courts  over  their  own  ojfficers. 

But  all  courts 'possess  an  inherent  power  of  control  over  their  own  officers.  Some 
of  these  officers  are  of  the  court's  appointment,  others  receive  their  appointments 
from  different  sources.  In  this  court  the  clerk  is  appointed  by  the  court,  op 
pne  of  its  members;  so  are  certain  examiners,  masters,  commissioners,  etc.  The 
marshal  is  appointed  by  the  president  and  senate  of  the  United  States* 
Attorneys  and  counselors  of  the  court  are  as  much  officers  of  the  court  as  those 
above  mentioned.  Their  office  is  conferred  by  the  court  by  an  order  admitting 
them  to  practice  in  the  court.  All  of  these  officers  are  liable  to  be  attached  for 
contempt  and  punished  by  fine  and  imprisonment  for  disobeying  an  order  of 
the  court  properly  made,  or  for  any  other  act  or  misconduct  connected  with 
their  office  disrespectful  to  the  court  or  prejudicial  to  the  administration  of 
justice.  They  are  all,  except  the  marshal,  Hable  to  be  removed  from  office  by 
the  court  for  sufficient  reason  and  on  proper  showing. 

§  48,  Far  what  an  atf/ymey  may  he  suspended  or  di^arred.  How  v/nfitnetis 
may  be  shown. 

This  reason  and  this  showing  is  not  necessarily  limited  to  criminal  offenses 
or  to  an  act  which  would  create  a  civil  liability.  In  the  case  of  an  attorney  of 
the  court,  he  may  be  removed  from  his  office  of  attorney  absolutely  or  for  a 
limited  period  of  time,  or,  in  the  common  phrase,  may  be  suspended  or  disbarred 
for  any  matter  or  thing  proved  against  him  which  shows  that  he  is  unfit  to  be 
permitted  to  practice  in  the  courts  as  one  of  its  officers.  This  unfitness  may  be 
shown  by  his  guilt  of  a  crime,  as  theft,  murder,  burglary.  It  may  also  be  shown 
by  proof  of  such  bad  moral  character  as  is  inconsistent  with  such  an  honorable 
office.    It  may  be  shown  by  specific  acts  done  in  connection  with  his  businese 
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ia  the  oourt'  or  out  of  it,  if  it  be  in  the  pvactioe  of  th&  daties  oT  an  attorney^ 
which  may  show  him  anfit  to  be  trusted  as  such,  but  which  are  short  of  any 
criminal  offcose.  The  respondent  in  this  case  is  proceeded  against  for  such  mis- 
conduct, and  the  objeqt  is  to  disbar  him.  He  is  not  proceeded  against  for  a 
crime  or  laisdeoikeanor  under  any  act  of  congress;  and  he  is  not  proceeded 
.against  for  micre  contempt  of  court.  If  it  was  the  latter,  it  would  fail,  for  the 
act  of  congress,  Revised  Statutes,  $ec.  725,  forbids  punishment  by  court  for  any 
contempt  not  pommitted  in  its  presenoa  The  chairges  on  which  it  is  proposed 
to  disbar  the  respondent  are  divided  into  foijir  separate  paragraphs,  to  each  of 
which  ^  demui'rer,  whiph  may  be  treated  93  the  exception  of  the  civil  law,  i^ 
Midd;  and  I  am  palled  on  to  determine  whether  all  of  these  paragraphs,  or  how 
many  <^  them,  are  suffici^nt  in  law  to  reqaire  him  to  answer  the  rule  served  on 
him  to  dp  9p. 

§  44.  An  teiformatimy  charging  an  dUorney  wvUi  moiting  his  iiient  to  mtimir 
dafiB  q,  judge  or  influence  jitdioial  action  iy  new^po^er  oHidea^  ia  good  on  de- 

The  firsiir  paragrapli  reads  as  follows:  '^And  in  pnrsuanee  of  ti^  9ai<} 
appointment  and  by  virtue  thereof,  the  said  comnjiittee  of  the  Iowa  Statp  Bair 
Association  do  hereby  charge  that  the  said  0.  C.  Cole,  having  been  admitted  tp 
praiOtipe  in  the  said  United  States  circuit  court  for  the  district  of  Iowa,  and 
being  an  attorney  pf  the  said  court,  and  an  officer  thereof,  did  during  the  year 
A.  J)*  1877  wilfully  violate  hi^  duties  as  an  attorney  of  said  circuit  court  in  a 
^it  depending  in  said  court,  wherein  the  Farmers'  Loan  and  Trust  Coqapany, 
trpstee,  was  the  plaintiff,  and  the  Central  Bailroad  Company  of  Iowa  an4 
others  were  defendants,  for  the  foreclosure  of  a  mortgage  on  the  said  Central 
Hailroad  of  Iowa,  for  that  heretofore,  to  wit,  on  the  26  th  day  of  April,  A.  D. 
1877,  and  at  sundry  times  both  before  and  after  said  date,  1^  did  wilfully  an4 
in  violation  of  his  duties  as  an  attorney  of  said  court,  incite  and  encourage  B. 
L.  Ashhnrst  and  Isaac  M.  Cate,  persons  interred  in  said  suit,  to  influence  im- 
properly the  judicial  action  of  the  said  court  in  said  suit,  and  particularly 
the  ji^ulicial  action  in  s^id  9uit  of  the  Hon.  John  F.  Dillon,  one  of  the  judges 
of  &9,id  court,  by  the  publication  in  the  newspapers  published  in  the  state  of 
Iowa  and  other  states,  and  ii^  printed  circulars,  of  articles  designed  and  intended 
to  disparage  the  judicial  conduct  in  said  snit  of  tlie  judges  of  the  said  court, 
and  to  intimidate  them  in  their  jiudiciafl  a^ipn  in  said  suit ;  and  partioula4*iy  to 
inflnence  and  control  improperly  and  wrongfully  the  judicial  action  in  said  sui(f 
of  the  Hon.  John  F.  Dillon,  one  of  the  judges  of  the  court,  by  the  pubUoation 
in  the  newspapers  aforesaid  and  in  printed  circulars,  of  articles  accusing  the 
said  Dillcm  of  improper  motives  in  his  judicial  action  in  said  suit,  and  of  par- 
tiality in  his  judgments  therein,  and  of  warping  the  law  for  friendly  and  other 
personal  coi^sideraXicms,  he,  the  said  C.  C.  Oole,  then  and  there  well  knowing 
the  said  imputations  against  the  said  Dillon  to  be  nntrue."  I  am  of  opinio^ 
that  if  respondent  did  what  is  here  charged  against  hina,  he  shonk)  no  longe? 
be  trusted  as  an  officer  of  this  court  to  aid  in  the  administration  of  justice. 

Divested  of  legal  verbiage  and  put  in  plain  English,  the  charge  is  that  he 
sn^ested,  advised  and  incited  bis  clients,  parties  to  an  important  suit  in  this 
court,  being  at  a  distance  from  this  state,  to  influence  the  action  of  the  court 
by  intimidation  appli^ed  to  its  members,  by  piablications  in  the  i^ewspapers  and 
printed  circulars ;  that  the  purpose  was  to  influence  them,  improperly  in  their 
judicial  action  in  that  suit  —  a^d  especially  that  they  were  advised  and  incited 
tQ  thus  inflnence  the  action  of  Ju(|ge  Dillon,  one  of  the  J4dgp^  of  the  court,  by 
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publications  in  the  newspapers  of  an  abusive  character,  impeaching  his  motives 
and  charging  him  with  partiality  and  warping  the  law  for  personal  considera- 
tions. I  will  not  stop  here  to  argue  the  question  whether  this  is  a  legitimate 
mode  of  furnishing  reasons  to  a  judge  for  his  decision,  nor  do  I  think  it  neces- 
sary to  consider  whether  such  a  mode  of  winning  a  judgment  is  one  which  a 
court  can  tolerate  in  its  own  officers.  I  am  not  now  considering  the  right  of 
the  newspaper  press  to  discuss  for  itself  the  conduct  of  the  judges,  in  court  or 
out  of  it,  nor  the  right  of  any  individual  to  criticise  the  acts  and  judgments 
of  the  court.  This  is  a  case  of  an  attorney  of  the  court,  employed  to  conduct 
a  suit  pending  in  that  cout*t,  who  advises  his  client  in  advance  of  the  hearing 
of  the  case  or  motion  in  hand,  urging  his  client  to  endeavor  to  procure  a  decis- 
ion in  his  favor,  by  exciting  the  fears  of  the  judge  by  the  terrorism  of  news- 
paper attacks  and  abusive  circulars,  under  the  expectation  that  rather  than 
endure  their  repetition  the  judge  will  secure  repose  by  a  favorable  decision. 
It  is  not  criticism  after  the  act  that  is  intended.  It  is  threat  for  the  future. 
It  is  my  opinion  that  no  lawyer  who  will  advise  this  as  a  means  of  securing  a 
judgment  or  order  or  decree  of  a  court  should  be  permitted  to  practice  in  that 
court.  Objections  are  taken  to  this  paragraph  aside  from  the  nature  of  the 
matters  charged. 

§  45,  Degree  of  certainty  of  description  required  in  an  information  against 
an  aUomey  for  inciting  his  client  to  attach  the  judge  in  the  newspapers. 

1.  It  is  said  that  it  is  not  sufficiently  specific  as  to  the  manner  or  means,  by 
what  word,  act  or  letter  respondent  made  the  suggestions  to  his  clients  which 
are  complained  of.  The  objection  thus  stated,  whether  made  to  an  indictment 
or  information  or  a  plea  in  a  civil  action,  is  to  be  governed  by  the  same  rule, 
namely :  It  is  sufficient  to  inform  the  defendant  of  the  matter  with  which  he  is 
charged,  and  enable  him  to  make  answer  as  to  his  guilt  or  innocence  of  the 
charge.  The  thing  here  charged  is  the  effort  to  induce  his  clients,  who  are 
named  —  Ashhurst  and  Gate  —  to  publish  articles  in  the  newspapers  and  circu- 
lars calculated  to  intimidate  and  otherwise  improperly  influence  the  judges  in 
their  judicial  action.  That  is  sufficiently  specilic.  If  he  did  this,  he  knows  it. 
If  he  did  not,  he  knows  it,  and  can  deny  it.  I  do  not  see 'that  the  precise  mode 
by  which  he  conveyed  these  suggestions  to  Ashhurst  and  Gate  is  either  a  part 
of  the  act  of  inciting  them  to  do  it  or  necessary  to  the  description  of  the  of- 
fense or  to  enable  the  defendant  to  answer  the  charge.  In  point  of  fact  the 
prosecution  may  not  know  whether  it'  was  done  by  letter  or  by  direct  oral  con- 
versation or  by  message  sent  through  a  third  person.  They  may  be  dependent 
on  the  powers  of  the  court  to  produce  this  evidence  for  the  first  time  to  them- 
selves as  well  as  to  the  court.  But  respondent  certainly  knows  whether  he 
ever  represented,  suggested  or  incited  them  to  do  this  thing  or  not.  If  he  did, 
he  must  also  know  how  it  was  done.  If  he  did  not,  he  can  safely  answer  by  a 
denial.  It  is  no  part  of  any  system  of  pleadings  in  any  class  of  cases  that  all 
the  evidence  to  support  a  charge  of  misconduct  must  be  set  out  in  the  indict- 
ment, information  or  complaint. 

§  46,  Intent  and  attempt  sufficient. 

2.  It  is  said  that  there  is  no  averment  that  Ashhurst  or  Gate  ever  made  any 
such  publication,  and  that  the  unexecuted  suggestions  of  respondent  can  form 
no  ground  of  removal.  It  is  proper  to  repeat  here  that  the  respondent  is  not 
proceeded  against  for  a  criminal  offense.  It  may  also  be  conceded  that  he  can- 
not be  disbarred  for  the  thoughts'of  his  mind  uncommunicated  to  others.  The 
influence  of  respondent's  conduct  in  endeavoring  to  stimulate  his  clients  to  use 
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wicked  and  improper  means  of  inflaencing  the  judges  in  their  favor  on  the 
question  of  his  fitness  to  occupy  the  place  of  an  officer  of  the  court,  to  aid  in 
administering  justice,  does  not  depend  on  his  success  in  that  endeavor,  but  upon 
his  willingness  to  make  that  suggestion  and  the  effort  to  have  it  carried  into 
operation.  If  that  is  his  view  of  the  mode  in  which  judgments  are  to  be  won 
or  orders  procured,  he  is  not  fit  to  be  a  member  of  the  honorable  profession  of 
lawyers.  The  act  which  proves  this  is  the  suggestion,  and  it  is  complete  when 
the  suggestion  is  made  in  earnest  to  a  party  likely  to  act  on  it.  This  act  is  suf- 
ficient to  show  the  principles  which  govern  his  action  in  similar  cases.    ' 

§  47.  JRule  as  to  privileged  communications. 

3.  A  third  objection  is  that  the  suggestion,  being  one  made  to  a  client  con- 
/cerning  the  matter  in  suit,  is  a  privileged  communication.  This  divides  itself 
into  two  branches.  The  first  is  that  it  is  so  privileged,  that  in  whatever  mode 
the  prosecutors  may  be  able  to  procure  the  evidence  necessary  to  establish  the 
■charge,  the  respondent  cannot  be  held  liable  civilly  or  criminally  for  so  advis- 
ing his  client.  The  reported  cases  mainly  relied  on  are  suits  for  libel,  and 
whether  the  respondent,  if  sued  by  Judge  Dillon  for  a  libel  in  anything  set  out 
in  this  information,  could  be  held  civilly  liable,  admits  of  grave  doubt.  As  to 
much  of  it  he  certainly  could  not.  But  this  is  not  a  suit  for  libel.  The  pro- 
ceeding is  not  founded  on  the  idea  of  a  personal  injury  to  Judge  Dillon.  Its 
basis  is  an  attempt  on  the  part  of  respondent  to  influence  the  administration  of 
justice  jn  a  suit  pending  in  court  by  the  use  of  threats  and  intimidations.  By 
raising  a  public  scandal,  which  shall  operate  on  the  fears  of  the  judge.  It  is 
an  effort  to  organize  a  conspiracy  to  defeat  the  ends  of  justice.  When  called 
upon  by  the  court  to  answer  for  such  practices  in  pain  of  dismissal  from  the 
bar,  it  is  no  defense  to  say,  "  I  only  intended  to  conspire  with  my  clients.  I  did 
not  urge  any  one  but  them  to  do  this  thing.  I  had  a  legal  right  to  incite  them 
in  their  own  interest  to  frighten  the  judge  until  he  did  what  they  desired."  In 
the  other  aspect  of  the  case^  namely,  whether  the  persons  to  whom  the  com- 
munications were  made  can  be  compelled  to  disclose  them  on  the  trial,  it  will 
be  time  enough  to  decide  that  question  when  it  is  raised  on  the  hearing,  if  the 
prosecution  shall  be  compelled  to  resort  to  that  mode  of  securing  the  evidence. 
I  am  of  opinion  that  the  first  paragraph  of  this  information  sets  forth  conduct 
of  the  defendant  which,  if  true,  justify  this  proceeding,  and  that  they  are  suf- 
ficiently set  forth  to  place  respondent  on  his  defense. 

§  48.  Latitude  allowed  in  communications  between  attorney  and  client. 

The  second  paragraph  is  made  up  of  extracts  from  letters  written  by  re- 
spondent to  Cate  and  Ashhurst  pending  certain  motions  and  efforts  to  get  the 
•court  to  proceed  in  executing  a  decree  it  had  already  rendered  for  the  sale  of 
the  railroad,  which  was  the  result  of  the  litigation.  Some  of  these  extracts, 
though  censoriously  reflecting  on  the  court,  are^  in  my  opinion,  so  far  protected 
by  the  relation  of  client  and  attorney  existing  between  respondent  and  the 
parties  to  whom  they  were  written,  as  that,  whether  true  or  false,  they  cannot 
become  the  foundation  for  expulsion  from  the  bar.  For  I  am  very  clearly  of 
opinion  that  short  of  an  attempt  to  pervert  justice  by  bringing  to  bear  on  the 
judge  who  is  to  decide,  influences  of  corruption,  intimidation  or  the  improper 
weight  of  personal  influence  in  a  secret  and  unjustifiable  manner,  a  very  large 
latitude  is  permissible  to  the  lawyer  in  discussing  the  means  of  successfully  as- 
serting the  rights  of  his  client,  and  that  this  extends  to  the  discussion  of  the 
fitness  of  the  judge  before  whom  the  case  may  come  to  try  it,  and  the  peculiar 
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influences  \rhich  may  \rork  on  his  mind  to  favor  one  side  or  the  other  of  the 
controversy. 

§  49.   What  is  an  improper  proposal  to  ivfiuen.ee  a  judge. 

But  there  are  two  extracts  from  these  letters  which  very  far  transcend  this^ 
right.  They  come  directly  within  the  principle  I  have  laid  down  as  applicable 
to  the  ch;^rges  of  the  flr^t  paragraph.  In  one  of  these  extracts  respondent 
acknowledges  the  receipt  of  articles  of  incorporation  of  the  purchasers  of  the 
road  under  the  sale,  which  it  seems  required  the  appmval  of  the  court,  and  in 
reply  he  says:  "I  have  yonrs  of  the  23d  also  with  the  articles  of  incorpora- 
tion inclosed.  I  am  not  a  sufficient  railroad  man  to  be  enabled  to  criticise 
with  any  judgment  oi*  sagacity.  So  far  as  I  am  able  to  judge,  they  are  with- 
out objection,  and  I  hare  no  doubt  will  prove  aooeptable  to  the  court.  I  waa 
going  to  suggest  to  you,  whether  or  not,  since  the  approval  by  the  court, 
aithotigh  nominally  a  jndidal  act;  in  this  case  k  essentially  a  matter  of  exeo- 
ntivd  conduct,'  whether  it  would  not  be  well  for  mysedf  and  wife,  in  our  vaca- 
tion, to  make  a  short  visit  to  Davenport,  to  Judge  Dillon  and  family ;  and 
while  ther^;  and  before  the  sale,  to  present  to  him  the  articles  of  incorporation 
and' discuss  them,  and  get  Uis^  actual  approval  of  tfaem  before  the  sale,  and  tbo^ 
practice  on  our  friends  the  game  they  have  been  pmclicing  on  «a  hitherto.  I 
have  no  doubt  I  dould  get  a  ^^^  fmnk  and  thorough  expreseAon  of  bis  opinion 
in  that  way.  What  do  yon  suggest  in  iisspeot'  to  that?  It  is  possible  that  I 
can  go  to  liavenport  week  after  ne«f 

As  it  may  become  ray  duty  hereafter  to  consider  the  jndgtnent  which  ooght 
to  be  pronounced,  if  respondent  wrote  this  letter  without  sufficient  excuse,  I 
will  not  discuss  it  further  than  to  say  that  in  my  opinion  the  lawyer  who  will 
coolly  offei*  to  his  dient  to  take  his  wife  on  a  visrt  to  the  family  of  the  judge — 
d  visit  which  sirould  be  sacred  tb  friendship  alone,-^and  there,  while  an 
honored  guest^  to  avail  himself  of  the  freedom  of  conversation,  which  it  would 
seem  like  rudeness  in  the  host  to  fofbid,  and  in  the  absence  of  the  otbc^  part}"* 
to  the  snit,  to  seek  to  commit  the  judge  to  tlie  ea:pressMn»  of  opinions  favorable 
tb  his  client' which  are  to  govern  him  in  the  cofort,  should  be  ei^cluded  from 
{)raotice  in  the  cotxrts  or  from  the  confidence  of  the  judge.  While  this  court 
has  no  control  over  the  social  relatrons  of  the  jndge  and  the  lawyers,  it  has 
power  to  exdtxde  such  pet^ns  from  the  bar:  The  ^grftnt  turpitiade  of  such  a 
proposal  is  not  mitigated  by  the  statement  th«it  it  is  a  game  —  fit  word  to  ex- 
press it  —  which  the  Other  side  have  been  practicing  on  the  respondent's  clients. 
If  the  entire  bar  shall  evet  adopt  this  rule  of  pradticfe,  and  the  belief  of  the 
respondent  that  it  (^n  be  successfully  done  is  trtie,  then  will  the  courts  of  law, 
instead  of  deserving  the  name  of'  courts  of-  justice,  become  the  Afecile  instrur 
ments  of  all  forms  of  fraud  and  injustice. 

§  50.  A propoeitiofihjf  an  atbrney  td  eoni^al  newspapers,  <md  indues  tftem  to 
attack  the  juSge^  is  eindenee  of  His  purpose  improperly  to^  injtumee  Judioial  mo- 
tion. 

Atiother  extmct,  which  reads  as  fcftiowe,  is  fitttn  a  lettser  written  to  Mr.  Ash- 
hurst:  **  Please  confer  with  Mr.  Catte  and  Mn  ILa«re()evand  see  whether  it  is  not 
best  to  renew  our  motion  at  the  May  term,  and  fbr  you.  to  coinie  here  and  ai^e 
it.  I  think  it  is,  and  it  is  not  improbablie  that'  I  could  control  eoodigh  of  the 
newspapers  of  the  state,  in  ventilating  the  course  of  the  trustee,  its  attorney 
and  the  court,  to  awake  Judge  Dillon  to  tile  idea  thatt  perhaps  he  had  better  let 
the  law  take  its  course  thatn  to  fmther  wnrp  it  for  p^^onal  or  friendly 
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erations.  If  you  shall  advise  me  of  the  adoption  of  the  course  suggested,  I 
will  see  that  the  thorns  in  the  flesh  are  properly  entered.'^  I  think  this  letter^ 
if  ever  written,  is  evidence  of  the  matters  alleged  in  the  first  paragraph.  It  is 
the  worst  of  the  whole  series  of  charges  against  respondent.  As  I  have  already 
shown  that  the  first  paragraph,  if  sustained  by  proof,  is  sufficient,  it  follows  that 
this,  which  sets  out  with  more  particulars  the  facts  themselves,  is  also  sufficient. 

The  third  paragraph  charges  that  respondent  falsely  and  libelously  stated, 
in  a  letter  written  to  Ashhurst,  his  client,  that  Judge  Dillon  "was  partial 
in  his  judicial  action  in  said  suit  and  warped  the  law  for  personal  and  friendly 
considerations  in  said  suit.'^  As  I  have  already  said,  it  is  my  opinion  that  it 
is  both  the  right  and  the  duty  of  the  counsel  to  take  into  his  consideration 
the  question  of  the  existence  of  such  a  state  of  mind  in  the  judge,  and  to  con- 
fer freely  with  his  client  on  the  subject.  And  this  may,  and  often  must  be 
done,  if  dote  at  all,  by  letter. 

I'here  is  no  allegation  in  any  part  of  this  information  that  respondent  ever 
expected  or  desired  that  these  letters  would  be  made  public,  or  would  reach 
the  ear  of  Judge  Dillon  so  as  to  wound  his  feelings.  There  is  every  reason, 
in  the  nature  of  the  case,  to  believe  that  this  was  the  last  thing  the  re- 
spondent would  have  wished.  There  was,  therefore,  no  intentional  offense 
against  the  judge  or  against  decorum.  It  is  said  that  the  statement  was  false. 
I  have  no  doubt  it  was  erroneous;  it  can  hardly  be  supposed  that  counsel 
as  deeply  interested  in  his  case  as  these  letters  show  respondent  to  have  been, 
will  pass  a  very  irapairtial  judgment  on  the  partiality  of  the  judge  who  d^ 
cides  against  him.  Still  he  was  entitled  to  form  a  judgment  and  communicate 
it  to  his  client,  and  its  truth  or  falsehood  cannot  be  inquired  into  here,  l^hat 
is  one  of  the  class  of  communications  between  attorney  and  client  which  the 
patrons  of  the  law  should  and  must  protect,  for  any  other  rule  would  work  a 
restriction  in  the  freedom  of  intercourse  between  them  more  injurious  to  the 
sound  administration  of  justice  than  the  effects  of  any  mistaken  opinion  or  evem 
false  misrepresentation  of  the  attorney.  This  paragraph  is  not,  in  my  opinion, 
sufficient,  if  all  it  states  is  true,  to  authorize  action  by  the  court  against  the 
respondent. 

§  51.  An  aitempt  to  secure  pledges  frmn  persons  who  would  probably  He  ap- 
pointed receivers^  that  they  would  appr/int  certain  persons  to  stcbordinate  positions^ 
is  in  itself  insuffieieni  to  warrant  removal,   . 

l^aragraphs  four  and  &.ve  may  be  considered  together.  They  allege  that 
when  the  appointment  of  two  different  gentlemen  at  different  times  as  receiver 
of  the  road  was  under  consideration  of  the  court,  the  respondent  ebdeavored  to 
procure  from  them,  as  a  condition  of  his  consent  to  their  appointment,  a  secret 
promise  that  each  of  fhem  would,  if  made  receiver,  appoint  one  Pickering  gen- 
eral manager  of  the  road,  and*  Atherton  to  some  other  place  in  its  business.  It 
is  not  alleged  that  his  client's  interest  would  not  have  been  promoted  by  the 
appointment  of  I'ickering  and  Atherton.  It  is  a  fair  inference  from  all  that  is 
said  that  they  very  much  desired  it,  and  t&at  it  was  solely  on  that  account  that 
respondent  sought  the  pledge.  I^or  is  it  alleged  that  Pickering  or  Atherton 
were  unfit  persons  for  the  places  for  which  they  were  suggested.  The  grava- 
men of  the  charge  is,  that  the  pledge  sought  was  a  secret  one,  and  that  the  oppo- 
site party  in  the  suit  would  not  have  consented  to  the  appointment  of  any  one 
as  receiver  who  had  made  such  a  pledge,  and  the  court,  if  it  had  known  of  such 
pledge,  would  not  have  made  Kim  manager.  It  was  an  attempt,  say  counsel, 
to  deceive  the  court  and  the  opposite  party.    I  confess  the  action  of  the  r^ 


§  52.  ATTORNEYa 

spondent,  as  thus  stated,  does  not  show  the  nicest  sense  of  professional  honor. 
But  we  are  not  to  expel  a  member  of  the  bar,  of  long  practice  and  high  stand- 
ing in  the  profession,  because  in  some  transaction  he  has  in  the  interest  of  his 
client  failed  to  come  up  to  the  highest  standard  of  professional  ethics.  This 
standard  is  not  fixed.  It  varies  with  the  locality,  the  times  and  the  delicacy  of 
mind  of  each  member  of  the  profession.  The  object  to  be  attained  here  was 
one  beneficial  to  respondent's  clients.  If  pursued  openly,  it  was  a  duty  of  the 
•  respondent  to  endeavor  to  effect  it.  I  can  see  no  obligation  he  was  under  to 
the  opposite  party,  to  reveal  to  them  that  his  consent  to  the  appointment  of 
Morrill  or  Smith  as  receiver  was  conditional  on  action  with  regard  to  Picker- 
ing and  Atherton,  or  that  he  had  secured  from  either  of  them  a  promise  to  ap- 
point them.  The  only  point  of  slightest  doubt  is  the  suggestion  of  deceiving 
the  court.  But  he  may  well  have  supposed  that  the  court  had  no  right  to  make 
the  exclusion  of  Pickering  and  Atherton  from  occupation  in  the  business  of  the 
road  a  condition  of  any  man's  appointment.  And  if  he  knew  they  would  do 
BO,  it  may  well  be  doubted  whether  he  was  bound  to  aid  the  court  by  telling  of 
the  arrangement  he  had  made,  or  desired  to  make,  with  the  receiver.  I  repeat^ 
that  however  a  nice  sense  of  honorable  dealmgs  with  the  court  might  have  pre- 
vented some  men  from  seeking  this  secret  pledge,  or  induced  them,  if  they  had 
obtained  it,  to  make  it  known  to  the  court,  I  am  very  clearly  of  opinion  that 
the  matter  as  stated  in  these  paragraphs  affords  no  sufficient  ground  for  sus- 
pension or  expulsion  from  practice  in  the  court.  It  is  proper  to  add  that  the 
allegation  that  respondent  acted  corruptly  in  this  matter  does  not  change  the 
aspect  of  the  matter  unless  some  corrupt  act  is  alleged.  Indeed  it  is  not  easy 
to  see  where  the  corruption  comes  in.  If  there  was  any  attempt  to  bribe  Mor- 
rill or  Smith  by  a  pecuniary  consideration,  surely  a  matter  which  thus  varied 
the  whole  aspect  of  the  case  should  have  been  alleged.  The  three  last  para- 
graphs are  insufficient. 

EX  PARTE  SECOMBE. 
(19  Howard,  9-16.     1856.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  A  mandamus  has  been  moved  for  by  David  A. 
Secombe,  to  be  directed  to  the  judges  of  the  supreme  court  of  the  territory  of 
[Minnesota,  commanding  them  to  vacate  and  set  aside  an  order  of  the  court, 
passed  at  January  term,  1856,  \yhereby  the  said  Secombe  was  removed  from 
his  office  as  an  attorney  and  counselor  of  that  court.  In  the  case  of  Tillinghast 
V.  Conkling,  which  came  before  this  court  at  January  term,  1829,  a  similar 
motion  was  overruled  by  this  court.  The  case  is  not  reported;  but  a  brief 
written  opinion  remains  on  the  files  of  the  court,  in  which  the  court  says  that 
the  motion  is  overruled  upon  the  ground  that  it  had  not  jurisdiction  in  tlie  case. 
The  remQval  of  the  attorney  and  counselor  in  that  case  took  place  in  a  district 
court  of  the  United  States,  exercising  the  powers  of  a  circuit  court;  and,  in  a 
court  of  that  character,  the  relations  between  the  court  and  the  attorneys  and 
counselors  who  practice  in  it,  and  their  respective  rights  and  duties,  are  regu- 
lated by  the  common  law. 

§  52.  liemoval  of  attorney  is  matter  of  sound  judicial  discretion,  according  to 
the  rules  of  the  common  law. 

And  it  has  been  well  settled  by  the  rules  and  practice  of  common  law  courts, 
that  it  rests  exclusively  with  the  court  to  determine  who  is  qualified  to  become 
one  of  its  officers  as  an  attorney  and  counselor,  and  for  what  cause  he  ought  to 
be  removed.    The  power,  however,  is  not  an  arbitrary  and  despotic  one,  to  be 
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exercised  at  the  pleasure  of  the  court,  or  from  passion,  prejudice  or  persoaal 
hostility ;  but  it  is  the  duty  of  the  court  to  exercise  and  regulate  it  by  a  sound 
and  just  judicial  discretion,  whereby  the  rights  and  independence  of  the  bar 
may  be  as  scrupulously  guarded  and  maintained  by  the  court,  as  the  rights  and 
dignity  of  the  court  itself. 

§  63, 80^  cUso^  where  the  court  acts  under  a  statute^  which  m^erely  enacts  the 

rules  upon  which  courts  qfcom/mon  law  have  always  acted. 

It  has,  however,  been  urged  at  the  bar,  that  a  much  broader  discretionary 
power  is  exercised  in  courts  acting  upon  the  rules  of  the  common  law  than  can 
be  lawfully  exercised  in  the  territorial  court  of  Minnesota;  because  the  legisla- 
ture of  the  territory  has  by  statute  prescribed  the  conditions  upon  which  a 
person  may  entitle  himself  to  admission  as  an  attorney  and  counselor  in  its 
courts,  and  also  enumerated  the  offenses  for  which  he  may  be  removed,  and 
prescribed  the  mode  of  proceeding  against  him.  And  the  relator  complains 
that  it  appears  by  the  transcript  from  the  record,  and  the  certificate  of  the 
clerk,  which  he  filed  with  his  petition  for  a  mandaviiosy  that  in  the  sentence  of 
removal  he  is  not  found  guilty  of  any  specific  offense  which  would  under  the 
statute  of  the  territory  justify  his  removal,  and  had  no  notice  of  any  charge 
against  him  and  no  opportunity  of  being  heard  in  his  defense.  It  is  true,  that,  in 
the  statutes  of  Minnesota,  rules  are  prescribed  for  the  admission  of  attorneys  and 
counselors,  and  also  for  their  removal.  But  it  will  appear  upon  examination, 
that,  in  describing  some  of  the  offenses  for  which  they  may  be  removed,  the 
statute  has  done  but  little,  if  anything,  more  than  enact  the  general  rules 
upon  which  the  courts  of  common  law  have  always  acted;  and  have  not  in  any 
material  degree  narrowed  the  discretion  they  exercised.  Indeed,  it  is  difficult, 
if  not  impossible,  to  enumerate  and  define,  with  legal  precision,  every  offense 
for  which  an  attorney  or  counselor  ought  to  be  removed.  And  the  legislature 
for  the  most  part  can  only  prescribe  general  rules  and  principles  to  be  carried 
into  execution  by  the  court  with  judicial  discretion  and  justice  as  cases  may  aris^. 

The  revised  code  of  Minnesota  (ch.  93,  sec.  7,  subdivision  2)  makes  it  the  duty 
of  the  attorney  and  counselor  ''  to  maintain  the  respect  due  to  courts  of  justice 
and  judicial  officers."  The  nineteenth  section  of  the  same  chapter  enumerates 
certain  offenses  for  which  an  attorney  or  counselor  may  be  removed,  and, 
among  others,  enacts  that  he  may  be  removed  for  a  wilful  violation  of  any  of 
the  provisions  of  section  7,  above  mentioned.  And,  in  its  sentence  of  removal, 
the  court  say  that  the  relator,  being  one  of  the  attorneys  and  counselors  of  the 
court,  had,  by  his  acts  as  such,  in  open  court  at  the  term  at  which  he  was  re- 
moved, been  guilty  of  a  wilful  violation  of  the  provision  above  mentioned,  and 
also  of  a  violation  of  that  part  of  his  official  oath  by  which  he  was  sworn  to 
conduct  himself  with  fidelity  to  the  court.  The  statute,  it  will  be  observed, 
does  not  attempt  to  specify  the  acts  which  shall  be  deemed  disrespectful  to  the 
court  or  the  judicial  officers.  It  must  therefore  rest  with  the  court  to^letermine 
what  acts  amount  to  a  violation  of  this  provision,  and  this  is  a  judicial  power 
vested  in  the  court  by  the  legislature.  The  removal  of  the  relator,  therefore, 
for  the  cause  above  mentioned,  was  the  act  of  a  court  done  in  the  exercise  of  a 
judicial  discretion  which  the  law  authorized  and  required  it  to  exercise.  And 
the  other  cause  assigned  for  the  removal  stands  on  the  same  ground. 

§  54.  ^  judgment  of  removal  cannot  he  revieioed  on  petition  for  mandamus^ 
however  erroneo\is  the  proceeding  may  he^  if  the  court  below  had  Jurisdiction, 

It  is  not  necessary  to  inquire  whether  this  decision  of  the  territorial  court  can 
be  reviewed  here  in  any  other  form  of  proceeding.    But  the  court  are  of  opinion 
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that  he  is  not  entitled  to  a  remedy  by  mandarnvs.  ITndoubtjedly  the  judgment 
of  an  inferior  court  may  be  reversed  ia  a  saperior  one  which  possesses  appellate 
power  over  it,  and  a  mandate  be  issued,  commanding  it  to  carry  into  execjutipn 
tbe  judgment  of  the  appellate  tribunal.  But  it  cannot  be  reviewed  and  re- 
versed in  this  form  of  proceeding,  however  erroneous  it  may  be  or  supposed  .to 
be.  And  we  are  not  aware  of  any  case  where  a  mandamus  has  issued  to  an 
inferior  tribunal,  commanding  it  to  reverse  or  annul  its  decision,  where  the  de- 
cision was  in  its  nature  a  judicial  act,  and  within  the  scope  of  its  jurisdiction 
and  discretion.  These  principles  apply  with  equal  force  to  the  ppooeedingi^ 
adopted  by  the  c(Mirt  in  making  the  removal.  The  statute  of  Minnesota,  under 
which  the  court  acted,  directs  that  the  proceedings  to  remove  an  attorney  or 
counselor  must  be  taken  by  the  court  on  its  own  motion  fcN*  matter  within  \t» 
knowledge ;  or  may  be  taken  on  the  information  of  another.  And,  in  the  latter 
case,  it  requires  that  the  information  shcHild  be  in  writing,  and  notice  be  given 
to  the  party,  and  a  day  given  to  him  to  answer  and  deny  the  sufficiency  of  the 
accusation  or  deny  its  truth. 

In  this  case,  it  appears  that  the  offenses  charged  were  committed  in  opon 
court,  and  the  proceedings  to  remove  the  relator  were  taken  by  the  court  upon 
its  own  motion.  And  it  appears  by  his  jftffidavit  that  he  had  no  noitjoe  that  the 
court  intended  to  proceed  against  him;  had  no  opportunity  of  being  bisard  in  his 
defense,  and  did  not  know  that  he  was  dismissed  from  the  bar  until  the  t«na 
was  closed,  and  the  court  had  adjourned  to  the  next  term.  Kow,  in  proceed- 
ing to  remove  the  relator,  the  court  was  necessarily  palled  on  to  decide  wbetheri 
ki  a  case  where  the  offense  was  committed  in  open  court,  and  the  prooeediQg 
Wi^  bad  by  the  court  on  its  own  motion,  theatatute  of  Minnesota  r^^quired  that 
notice  should  be  given  to  the  party,  and  an  opportunity  afforded  bimtp  be.befud 
in  his  defense.  The  court,  it  seems,  were  of  opinion  that  po  notice  was  aooessaigry 
and  proceeded  without  it;  and,  whether  this  decision  was  erroneoiis  or  nioit,  yet 
it  was  made  in  the  exercise  of  judicial  authority,  where  the  subject  vsatit^  wa9 
within  their  jurisdiction,  and  it  cannot  therefore  bersvisied  aftdamiullod  in  this 
form  of  proceeding.  Upon  this  view  of  the  subject  it  would  be  U9ele99  to  gi?a9it 
a  rule  to  show  cause;  for  if  the  territoml  ooiirt  made  a  rotnrn  fitatiog  wtM^ 
they  had  done,  in  the  precise  form  in  which  the  sentence  of  dismissal  naw.ap? 
pears  in  the  papers  exhibited  by  the  relator,  a  peremptory  9»am2ai»fA9  ooiild  9ik 
issue  to  restore  him  to  the  office  he  has  lo^t  The  ^lotion  myet  J^re&Hap  .lie 
overruled. 

EX  PARTE  TILWNQHAST. 

(4  Petprs,  108-1 10.     1880. ) 

Statshsnt  of  Facts. —  Motion  to  admit  TilUnghitst  e^  a  counselor  pf  the  au- 
pveme  court.  A  certificate  was  prpdDced  sbAwing  that  \xp  h^d  be^a  q4mitted 
to  the  highest  court  of  law  and  equity  in  the  state  of  New  York.  It  appeared 
further  that  he  had  been  strickeii  frcmx  th^  rpU  pf  the  XJuittid  JStaA^  di^trig^ 
coqrt  for  contempt. 

g  55.  ud  party  may  he  ckdmiUed  a»  a  cownsel^r  in  the  ^v^remffi  Qourt^  (fUk^^gf^ 
he  has  been  stricken  from  the  rolU  ^  the  di^t^i<?t  covert. 

Opinion  by  Marshali.,  C.  J. 

The  court  h^^  had  undier  its  considemtion  the  appljcatiou  of  Mr.  Tillingbast 
for  admission  to  this  b^r.  The  coprt  finds  that  be  comes  wit{xi(i  the  ^mI^  es- 
tablished by  this. court.  The  circunistance  of  his  haying  been  stricken  off  (he 
roll  of  counselor^  of  th^  district  ciourt  of  th^  northern  flistriat  pf  I^ew  Yox\h 
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hy  the  order  of  the  j»dg8  of  ihs^  emirt,  for  »  oontompt,  i^  one  which  the  oourt 
do  not  mean  to  Bav  was  not  done  for  sqflScieiit  oauae,  or  that  it  is  not  one  of 
serious  character;  but  this  court  does  not  oonstder  iteelf  aathorized  to  punish 
here  for  contempts  which  may  have  been  committed  in  that  court. 

When,  on  a  former  occasion,  a  mandamus  wofi  applied  for  to  restore  Mr.  Til- 
linghast  to  the  roll  of  counselora  of  the  district  court,  this  court  refused  to  in- 
terfere with  the  matter,  not  considering  the  same  within  their  cognizance.  The 
rules  of  this  court  having  been  in  every  respect  complied  with,  Mr.  Tillingbast  ^ 
must  be  admitted  a  counselor  of  this  oourt.  On  consideration  of  the  motion 
made  by  Mr.  Hoffman,  it  is  ordered  by  the  court  that  John  Ju,  Tillinghast,  Esq., 
of  the  state  of  New  York,  be  admitted  as  an  attorney  and  counselor  of  this 
eourt,  and  he  was  sworn  accordingly. 

BiUDUSY  V.  FI9HEB. 
(18  Wallace,  SS5-S58.    1871.) 

Ebrok  to  the  Supreme  Oourt  of  the  Dbtriot  of  Oc^ttmbiiu 

Opinion  by  Mb.  Justiqb  Field. 

Statement  of  Facts. —  In  1867  the  plaintiff  was  a  member  of  the  bar  qf 
the  supreme  eourt  of  the  District  of  Ooiumbia,  and  the  defeadaiit  w^s  on^  of 
the  justices  of  that  court.  In  Juae  of  that  year  the  trial  of  Joha  H*  Sucsatt^ 
for  the  murder  of  Abraham  Li nooln,  was  eammeuced  in  thii  criminal  court  pf 
the  district,  and  was  continued  until  the  lOtb  of  the  followiiitg  August,  wheii 
the  jury  were  discharged  in  eonaequence  of  their  inability  to  ^r^  iipon  a  ver- 
diet.  The  defendant  held  that  0(#(Lrt,  presiding  at  the  trial  Qf  Snratt  f ro«a  its 
oom0iencement  to  itp  close,  and  the  plaintiff  was  one  of  the  attorneys  who  de- 
fended the  pi^isoner.  Immedtalely  upon  the  disohiii;ge  of  t3a^  )ury,  the  eoiirt> 
thus  held  by  the  defendant,  cHrocted  aa  orderto  beaRlefe4  on  iita  reoprde. strik- 
ing the  name  of  the  plaintiff  from  the  roll  of  attorneys  «pii^ti«rng  iu  tblM^ 
court.  The  order  wm  aoeompanied  by  a  recital  that  on  (hi  .$d  of  .July 
preceding,  during-  the  progress  of  the  trial  of  Suratt,  immediately  after  tto 
court  bad  taken  a  reeess  for  the  da^r,  as  the  pcesidir^  judge  wins  ilesai9ii4i||g 
from  the  bench,  he  had  been  aeoQdted  in  a  rode  aad  tnsHlting  mmiiier  hy  ik^ 
•plaintiff,  charging  him  wHh  having  offered  the  pUiotiff  a  aeries  of  Jiwnlts  froni 
the  beiiohfrom  tbe*commenoemeiit  of  Ihe^trtal;  that  the  judge  .bad  tbeu  dia- 
claimed  any  intention  of  pas^ifig  any  insult  whatever,  and  had  aasured  tbe 
plaintiff  that  he  entertained  for  hia[i  no  eiiher  feelings  than  those  of  Tei|)Mt, 
but  that  the  plaintiff,  so  far  from  aoeepting  this  explanation  .or  diaplaimar> 
had  threatened  the  j^nige  with  peftsonal  chastisement 

§  66.  In  1807  tke  erimintd  court  of  ib$  3ki9*ioi  cf  Cdnimkia  tasw  jiistii^ 
from  the  fiwpreme  eourt  of  thai  District^  and  an  order  diAixrrinf  M  Momey  m» 
CM  court  had  no  efeei&n  him  in  i/^  oth^. 

The  plaintiff 'appNiMirfs  to  have  regarded  this,  order  of  the  criminal  ooott  aa  an 
order  disbarring  him  from  the  suprame  court  c^  tbeDistriot;  and  the  wbole 
theory  of  the  present  action  prooseds  upon  that  hypothceia.  ITbe  deotaration 
in  one  count  describes  the  criminal  court  asone  of  tbe^braochaeof  thaantmoie 
court,  and  in  the  other  count  reprssents  the  order  of  the  criminal  court  as  an 
order  removing  the  plaintiff  from  (he  office  of  an  attornciy  at  law  in  the  su- 
preme court  of  the  Bistrtct.  And  it  Is  for  the  supposed  removal  (rom  that 
^'^ourt,  and  the  assumed  dama^  consequent  thereon,  thsM^  the  action  is  brought. 

Yet  the  criminal  court  of  the  rPiitriet  was  at  that  time  a  separate  and  inde- 
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pendent  court,  and  as  distinct  from  the  supreme  court  of  the  District  as  the 
circuit  court  is  distinct  from  the  supreme  court  of  the  United  States.  Its 
distinct  and  independent  character  was  urged  by  the  plaintiff,  and  successfully 
urged  in  this  court,  as  ground  for  relief  against  the  subsequent  action  of  the 
supreme  court  of  the  District,  based  upon  what  had  occurred  in  the  criminal 
court.  And  because  of  its  distinct  and  independent  character,  this  court  held 
that  the  supreme  court  of  the  District  possessed  no  power  to  punish  the  j»laintiff 
on  account  of  contemptuous  conduct  and  language  before  the  criminal  court,  or 
in  the  presence  of  its  judge.  By  this  decision,  (a)  which  was  rendered  at  the 
December  term  of  1868  CJErjmrteBr&dlQy^  7  Wall.,  364),  the  groundwork  of  the 
present  action  of  the  plaintiff  is  removed.  The  law  which  he  successfully  in- 
voked, and  which  protected  him  when  he  complained  of  the  action  of  the 
supreme  court  of  the  District,  must  now  equally  avail  for  the  protection  of  the 
defendant,  when  it  is  attempted  to  give  to  the  criminal  court  a  position  and 
power  which  were  then  denied.  The  order  of  the  criminal  court,  as  it  was  then 
constituted,  was  not  an  order  of  the  supreme  court  of  the  District,  nor  of  one 
of  the  branches  of  that  court.  It  did  not,  for  we  know  that  in  law  it  could 
not,  remove  the  plaintiff  from  the  office  of  an  attorney  of  that  court,  nor  affect 
his  right  to  practice  therein. 

This  point  is  distinctly  raised  by  the  special  plea  of  the  defendant,  in  which 
he  sets  up  that,  at  the  time  the  order  complained  of  was  made,  he  was  regu- 
larly and  lawfully  holding  the  criminal  court  of  the  District,  a  court  of  record, 
having  general  jurisdiction  for  the  trial  of  crimes  and  offenses  arising  within 
the  District,  and  that  the  order  complained  of  was  an  order  of  the  criminal 
court,  made  by  him  in  the  lawful  exercise  and  performance  of  his  authority  and 
duty  as  it^  presiding  justice,  for  official  misconduct  of  the  plaintiff,  as  one  of  its 
attorneys,  in  his  presence;  and  upon  this  plea  the  plaintiff  joined  issue. 

§  67.  An  order  of  removal  from  one  court  is  not  admissible  to  show  removal 
from  another  court. 

The  court  below,  therefore,  did  not  err  in  excluding  the  order  of  removal  a^ 
evidence  in  the  cause,  for  the  obvious  reason  that  it  did  not  establish,  nor  tend 
to  establish,  the  removal  of  the  plaintiff  by  aiiy  order  of  the  defendant,  or  of 
the  court  held  by  him,  from  the  bar  of  the  supreme  court  of  the  District.  And 
the  refusal  of  the  court  below  to  admit  evidence  contradicting  the  recitals  in 
that  order  could  not  be  the  ground  of  any  just  exception,  when  the  order  itself 
was  not  pertinent  to  any  issue  presented.  Kor  is  this  conclusion  affected  by  th^ 
act  of  congress  passed  in  June,  1870,  nearly  three  years  after  the  order  of  i^ 
moval  was  made,  and  nearly  two  years  after  the  present  action  was  commenced, 
changing  the  independent  character  of  the  criminal  court,  and  declaring  that 
its  judgments,  decrees  and  orders  should  be  deemed  the  judgments,  decrees 
and  orders  of  the  supreme  court  of  the  District.  16  Stats,  at  Large,  160.  If 
the  order  of  removal  acquired  from  this  legislation  a  wider  scope  and  oper^^ 
tion  than  it  possessed  when  made,  the  defendant  is  not  responsible  for  it. 
The  original  act  was  not  altered.  It  was  still  an  order  disbarring  the  plaintiff 
only  from  the  criminal  court,  and  any  other  consequences  are  attributable  to 
the  action  of  congress,  and  not  to  any  action  of  the  defendant 

§  58.  A  judicial  officer  is  not  respoTisible  in  a  civU  action  for  his  judicial  acts. 

But  this  is  not  all.  The  plea,  as  will  be  seen  from  our  statement  of  it,  not 
only  sets  up  that  the  order  of  which  the  plaintiff  complains  was  an  order  of 
the  criminal  court,  but  that  it  was  made  by  the  defendant  in  the  lawful  exercise 

(a)  See  f|  21-89,  tupro. 
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and  performance  of.  his  authority  and  duty  as  its  presiding  justice.  In  other 
words,  it  sets  up  that  the  order  for  the  entry  of  which  the  suit  is  brought  was  a 
judicial  act,  done  by  the  defendant  as  the  presiding  justice  of  a  court  of  gen- 
eral criminal  jurisdiction.  If  such  were  the  character  of  the  act,  and  the  juris- 
diction of  the  court,  the  defendant  cannot  be  subjected  to  responsibility  for 
it  in  a  civil  action,  however  erroneous  the  act  may  have  been,  and  however  in- 
jurious in  its  consequences  it  may  have  proved  to  the  plaintiff.  For  it  is 
a  general  principle  of  the  highest  importance  to  the  proper  administration  of 
justice,  that  a  judicial  oflScer,  in  exercising  the  authority  vested  in  him,  shall  be 
free  to  act  upon  his  own  convictions,  without  apprehension  of  personal  conse- 
quences to  himself.  Liability  to  answer  to  every  one  who  might  feel  himself 
aggrieved  by  the  action  of  the  judge  would  be  inconsistent  with  the  posses- 
sion of  this  freedom,  and  would  destroy  that  independence  without  which  no 
judiciary  can  be  either  respectable  or  useful.  As  observed  by  a  distinguished 
English  judge,  it  would  establish  the  weakness  of  judicial  authority  in  a  de- 
grading responsibility.  Justice  Mayne,  in  Taaffe  v.  Downes,  reported  in  a  note 
to  3  Moore's  Privy  Council,  41.  T?he  principle,  therefore,  which  exempts 
judges  of  courts  of  superior  or  general  authority  from  liability  in  a  civil  action 
for  acts  done  by  them  in  the  exercise  of  their  judicial  functions  obtains  in  all 
countries  where  there  is  any  well-ordered  system  of  jurisprudence.  It  has 
been  the  settled  doctrine  of  the  English  courts  for  many  centuries,  and  has 
never  been  denied,  that  we  are  aware  of,  in  the  courts  of  this  country.  It  has^ 
as  Chancellor  Kent  observes,  "a  deep  root  in  the  common  law."  Yates  v» 
Lansing,  5  Johns.,  291. 

§  59.  The  purity  of  the  motives  of  judges  cannot  he  inquired  into  in  any  pro- 
ceeding except  an  impeachment 

Nor  can  this  exemption  of  the  judges* from  civil  liability  be  affected  by  the 
motives  with  which  their  judicial  acts  are  performed.  The  purity  of  their 
motives  cannot  in  this  Avay  be  the  subject  of  judicial  inquiry.  This  was  ad^ 
judged  in  the  case  of  Floyd  and  Barker,  reported  by  Coke,  in  1608  (12  Coke, 
25),  where  it  was  laid  down  that'  the  judges  of  the  realm  could  not  be  drawn  in 
question  for  any  supposed  corruption  impeaching  the  verity  of  their  records^ 
except  before  the  king  himself,  and  it  was  observed  that,  if  they  were  required 
to  answer  otherwise,  it  "would  tend  to  the  scandal  and  subversion  of  all  jus- 
tice, and  those  who  are  the  most  sincere  would  not  be  free  from  continual 
calumniations."  The  truth  of  this  latter  observation  is  manifest  to  all  persons 
having  much  experience  with  judicial  proceedings  in  the  superior  courts.  Con- 
troversies involving  not  merely  great  pecuniary  interests,  but  the  liberty  and 
character  of  the  parties,  and  consequently  exciting  the  deepest  feelings,  are 
being  constantly  determined  in  those  courts,  in  which  there  is  great  conflict  in 
the  evidence  and  great  doubt  as  to  the  law  which  should  govern  their  decision. 
It  is  this  class  of  cases  which  impose  upon  the  judge  the  severest  labor,  and 
often  create  in  his  mind  a  painful  sense  of  responsibility.  Yet  it  is  precisely 
in  this  class  of  cases  that  the  losing  party  feels  most  keenly  the  decision 
against  him,  and  most  readily  accepts  anything  but  the  soundness  of  the  decis- 
ion in  explanation  of  the  action  of  the  judge.  Just  in  proportion  to  the 
strength  df  his  convictions  of  the  correctness  of  his  own  view  of  the  case  is 
he  apt  to  complain  of  the  judgment  against  him,  and  from  complaints  of  the 
judgment  to  pass  to  the  ascription  of  improper  motives  to  the  judge.  When 
the  controversy  involves  questions  affecting  large  amounts  of  property,  or  re- 
lattes  to  a  matter  of  general  public  concern,  or  touches  the  interests  of  numer- 
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one  parties,  the  disappointment  oocasioaed  by  an  adverse  decision  often  finds 
vent  in  imputations  of  this  cbaractor,  and  from  the  iinpeFfection  of  hnmaa 
niUure  this  is  hardly  a  subject  of  wonder.  If  civil  actions  could  be  maintaiBed 
in  such  cases  against  the  judge,  because  (he  losing  party  should  see  fit  to  allege 
in  his  complaint  that  the  aots  of  ^he  judge  were  done  with  partiality,  or  mali- 
ciously, or  corruptly,  the  protection  essential  to  judicial  independence  would  be 
entirely  swept  away.  Few  persons  sufficiently  irritated  to  institute  an  actioa 
against  a  judge  for  his  judicial  acts  would  hesitate  to  ascribe  any  character  to 
the  acts  which  would  be  essential  to  the  maintenance  of  the  action. 

If  upon  such  allegations  a  judge  could  be  compelled  to  answer  in  a  civil 
action  for  his  judicial  acts,  not  only  would  his  office  be  degraded  and  his  use- 
fulness destroyed,  but  he  would  b^  sul^ected  for  bis  protection  to  the  necessity 
of  preserving  a  complete  record  of  all  tho  evidence  produced  before  him  ia 
every  litigated  case,  and  of  the  authorities  cited  and  arguments  presented,  in. 
order  that  be  might  be  abla  to  ^bow  tp  the  judge  before  whom  he  might  be 
sommoned  by  the  knsing  party — and  that  Judge  perhaps  one  of  an  inferior 
jurisdiction  r^  that  he  had  decided  as  he  did  with  judicial  integrity ;  and  the 
seooad  judge  would  be  svibjected  to  ^  similar  burden,  a«  he  in  his  turn  might 
also  be  held  ammabla  by  tb^  losing  par ^^ 

Some  just  observations  on  this  head  by  the  late  Chief  Juiitice  Shaw  will  be 
found  in  Pmtt  t^,  Ga*rdner,  fi  Gush.,  6i^,  and  the  point  here  was  adjudged  in  the 
recent  caae  of  Fray  v.  Blackburn,  3  Best  &  Smith,  576,  by  the  queen's  bench  of 
England.  One  of  (he  judges  gf  that  bench  was  su^  for  a  judicial  act,  and  on 
demurrer  one  of  the  objections  taken  to  the  declaration  was  that  it  was  bad  ip 
9ot  alleging  malioe^  Judgnij^nt  onthe  demurrer  having  passed  for  the  defend- 
ant, tbe  plaintiff  applied  for  leave  to  amend  his  declaration  b^  introducing  ap 
allegation  of  mallpe  m\i  Aorniptiqa;  but  Mr.  Jtistice  Compton  replied:  ^^It  ia 
a' principle  of  our  to'W  th«it  no  actioii  will  lie  agaio^t  a  jud^  of  one  of  the 
eupecior  courts  for  a  judicial  aat,  though  it  be  Alleged  to  have  been  done  mall- 
oiousiy  and  eorruptly.;  jbh^refofe  the  propoaecj  allegation  \vould  not  make  the 
declaration  good*  The  pnblia  are  deeply  interested  in  this  rule,  which  indeed 
«s;iat8  for  their. benefit,  %n4  waaestebli^hed  in  order  to  secure  the  independence 
of  the  judges  and  pravept  them  bei^g  harassed  *by  ve^^tious  aetionsj"  and 
tbe  leave  waa  refused* 

In  this  eouutry  the  judges  gt  the  fH^peelor  courts  of  record  are  only  respoi^- 
aible  to  the  people^  or  the  authoriti^  ponstitiited  by  the  people,  from  whom 
they  receive  Iheir  commiieions,  for  tbe  manner  ia  which  they  discharge  thp 
great  trusts  of  their  office.  If  in  the  exercise  of  the  powers  with  which  the^ 
are  olotbed.aa  ministers  of  justice  the^y  act  with  partiality,  or  maliciously,  or 
.oorruptly,  or  arbitrarily,  or  oppr^ively,  th^y*  may  be  called  to  an  account  b^ 
impeaebment  and  suspended  or  removed  from  oJfice.  In  some  states  they  may 
.be  thus  suspended  pr  removed  without  imuei^hment,  by  a  vote  of  the  two 
houses  of  the  legislature.  In  the  pa^  of  jKandall  v.  Brigban^,  7  Wall.,  5^, 
.decided  by -thifl  wurt  at  the  December  term  of  186i},  we  had  occasion  to  con- 
aider  at  some  length  the  liability  of  judieial  officers  to  answer  in  a  civil  actioii 
lor  their  judicial  actf.  («)  In  .that  case  the  plaintiff  had  been  removed  by  the 
.defendant,  who  was  one  of  the  justices  of  the. superior  court  of  Massachusetts, 
irora  the  bar  of  that  ^tate,and  the  action  was  brought  fpr  such  removal,  which 
was  alleged  in  the  dechtration  to  have  been  made  without  lawful  authority,  aqd 
wantonly,  arbitranly  and  oppreeeively.    In  considering  tbe  questions  presented 
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the  court  observed  that  it  was  a  general  priaciple,  applicable  to  all  judicial  offl- 
eers,  that  they  were  not  liable  to  a  oivil  action  tor  any  judicial  act  done  by  them 
within  their  jurisdiction ;  that  with  reference  to  judges  of  liuiited  and  inferior 
authority  it  had  been  held  that  they  were  protected  only  when  they  acted 
within  their  jurisdiction ;  that  if  this  were  the  case  with  respect  to  them,  no  such 
limitation  existed  with  respect  to  judges  of  superior  or  general  authority ;  that 
they  were  not  liable  in  civil  actions  for  their  judicial  acts,  even  when  such  aota 
were  in  excess  of  their  jurisdiction,  ^^  unless,  perhaps,  when  the  acts  in  excess 
of  jurisdiction  are  done  maliciously  or  corruptly."  The  qualifying  words  were 
inserted  upon  the  suggestion  that  the  previous  language  laid  down  the  doctrine 
of  judicial  exemption  from  liability  to  civil  actions  in  terms  broader  than  waa 
B,eces8ary  for  the  case  under  consideration,  and  that  if  the  laogin^gp  remaini^d 
unqualified  it  would  requfre  an  ej^planation  of  some  apparently  con fli0ting  Ad- 
judications found  in  the  reports.  They  were  not  intended  as  an  expression  pf 
opinion  that  in  the  cases  supposed  such  liability  would  e^^ist,  bat  to  .9»vpid  %kQ 
compression  of  a  cpntrary  doctrine. 

§  60.  Dtistinotion  drawn  ietiMen  entire  absenee  ai^d  mere  ^oscess  qf  ji^rUdiOf 
Hon;  and  judicial  officers  luild  not  liable  to  civil  action  for  OQiH  merely  in  eix>tifie$ 
4^  jurisdiction  J  even  where  done  nuUicipuely  or  oorrnpUy. 

In  the  present  caiie  we  have  looked  into  the  ajutborities,  and  are  deftr,  froajL 
them  as  well  as  from  the  principle  on  which  any  exemption  is  maintained,  that 
the  qualifying  words  used  were  not  necessary  to  a  correct  statemept  of  th^ 
law,  and  that  judges  of  courts  of  superior  or  general  jurisdiptioii  arenQt.Up.ble 
to  civil  actions  for  their  judicial  aotSi  even  when  ^nch  Q,ot8  are  in  Q;^qess  of  thair 
jurisdiction  and  are  alleged  to  have  been  done  iQc^lipipu^ly  or  corruptly.  A 
distinction  must  be  here  observed  bcitween  excess  of  jurisdiction  and  the  ql^ar 
absence  of  all  jarisdiction  over  tb^  fifubj^ct  natter.  Where  tbeire  is  clei^rly  np 
jurisdiotion  aver  the  subject  matter  any  authority  e^erpised  is  ^  u^rppd  9,utbpr- 
ity,  and  for  the  exercise  of  suqb  authority,  when  the  want^pf  jurisdietion  U^ 
known  to  the  judge,  no  excuse  }»  permissible.  But  vrhere  jurisdiction  over  ^hp 
subject  matter  is  invested  by  law  in  the  judgei  ^r  in  the  qourt  which  he  holds, 
the  manner  and  eistent  in  which  the  jurisdiotion  shall  be  exercised  are  generally 
as  much  questions  for  his  determination  as  any  other  questions  involved  in  the 
case,  although  upon  the  correctness  of  bis  determination  in  these  particulars 
the  validity  of  his  judgments  may  depend-  Thus,  if  ft  probate  court,  invesle4 
only  with  authority  over  wills  and  the  aettlenient  of  estates  of  dece^ed  per- 
sons, should  proceed  to  try  parties  for  public  offenses,  jurisdiction  over  the  iiub- 
jeot  of  offenses  being  entirely  wanting  in  the  court,  and  this  being  necessarily 
known  to  its  judge^  bis  comniission  would  fifford  no  proteption  to  him  in  th^ 
exercise  of  the  usurped  authority.  But  if,  on  the  other  hand,  a  iuclge  pf  ,|^ 
criminal  court,  invested  with  general  criminal  jurisdiction  over  offenses  com- 
mitted within  a  certain  district,  should  hold  a  particular  act  to  be  a  public 
offense,  which  is  not  by  the  law  made  an  offense,  and  proceed  to  the  arrest  and 
trial  of  a  party  charged  with  such  act,  or  should  sentence  a  party  convicted  to 
a  greater  punishment  than  thftt  authoriaed  by  the  law  upon  its  proper  construc- 
tion, no  personal  liability  to  civil  action  for  such  acts  would  attach  tp  the  judge, 
although  those  acts  would  be  in  excess  of  his  jurisdiction,  or  pf  the  jurisdiction 
of  the  court  held  by  bin),  for  these  are  particulars  for  his  judicial  considera- 
tion, whenever  his  general  jurisdiction  over  the  subject  matter  is  invoked.  In- 
deed some  of  the  most  difficult  and  embarrassing  questions  which  a  judicial 
«ifiioer  is  called  upon  to  consider  and  determine  relate  to  his  jurisdictipni  pf 
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that  of  the  court  held  by  him,  or  the  manner  in  which  the  jurisdiction  shall 
be  exercised.  And  the  same  principle  of  exemption  from  liability  which  ob- 
tains for  errors  committed  in  the  ordinary  prosecution  of  a  suit  where  there 
is  jurisdiction  of  both  subject  and  person,  applies  in  cases  of  this  kind,  and  for 
the  same  reasons. 

The  distinction  here  made  between  acts  done  in  excess  of  jurisdiction  and 
acts  where  no  jurisdiction  whatever  over  the  subject  matter  exists,  was  takea 
by  the  court  of  king's  bench,  in  Ackerley  v.  Parkinson,  3  Maule  &  Selw.,  411. 
In  that  case  an  action  was  brought  against  the  vicar  general  of  the  bishop  of 
Chester  and  his  surrogate,  who  held  the  consistorial  and  episcopal  court  of  the 
bishop,  for  excommunicating  the  plaintiff  with  the  greater  excommunication  foP 
contumacy,  in  not  taking  upon  himself  the  administration  of  an  intestate's  ef- 
fects, to  whom  the  plaintiff  was  next  of  kin,  the  citation  issued  to  him  being  void, 
and  having  been  so  adjudged.  The  question  presented  was  whether,  under 
these  circumstances,  the  action  would  lie.  The  citation  being  void  the  plaintiff 
had  not  been  legally  brought  before  the  court,  and  the  subsequent  proceedings* 
were  set  aside,  on  appeal,  on  that  ground.  Lord  Ellenborough  observed  that 
it  was  his  opinion  that  the  action  was  not  maintainable  if  the  ecclesiastical  courts 
had  a  general  jurisdiction  over  the  subject  matter,  although  the  citation  was  a. 
nullity,  and  said  that  '^  no  authority  bad  been  cited  to  show  that  the  judge 
would  be  liable  to  an  action  where  be  has  jurisdiction,  but  has  proceeded  erro- 
neously, or,  as  it  is  termed,  inverso  ordine.^^  Mr.  Justice  Blanc  said  there  was 
^^  a  material  distinction  between  a  case  where  a  party  comes  to  an  erroneous 
conclusion  in  a  matter  over  which  he  has  jurisdiction  and  a  case  where  he  acts 
wholly  without  jurisdiction,"  and  held  that  where  the  subject  matter  was 
within  the  jurisdiction  of  the  judge  and  the  conclusion  was  erroneous,  although 
the  paity  should,  by  reason  of  the. error,  be  entitled  to  have  the  conclusion  set 
aside  and  to  be  restored  to  his  former  rights,  yet  he  was  not  entitled  to  claim 
compensation  in  damages  for  the  injury  done  by  such  erroneous  conclusion,  as 
if  the  court  had  proceeded  without  any  jurisdiction. 

The  exemption  of  the  judges  of  the  superior  courts  of  record  from  liability 
to  civil  suit  for  their  judicial  acts  existing  when  there  is  jurisdiction  of  the 
subject  matter,  though  irregularity  and  error  attend  the  exercise  of  the  juris- 
diction, the  exemption  cannot  be  affected  by  any  consideration  of  the  motives 
with  which  the  acts  are  done.  The  allegation  of  malicious  or -corrupt  motives 
could  always  be  made,  and  if  the  motives  could  be  inquired  into  judges  would 
be  subjected  to  the  same  vexatious  litigation  upon  such  allegations,  whether  the 
motives  had  or  had  not  any  real  existence.  Against  the  consequences  of  their 
erroneous  or  irregular  action,  from  whatever  motives,  proceeding,  the  law  has 
provided  for  private  parties  numerous  remedies,  and  to  those  remedies  they- 
must,  in  such  cases,  resort.  But  for  malice  or  corruption  in  their  action  whilst 
exercising  their  judicial  functions  within  the  general  scope  of  their  jurisdic- 
tion, the  judges  of  these  courts  can  only  be  reached  by  public  prosecution  ia 
the  form  of  impeachment,  or  in  such  other  form  as  may  be  specially  prescribed. 

§  61.  All  courts  that  can  admit  attorneys  can  strike  them  from  their  roUSj  hvt 
notice  of  his  proposed  removal  must  he  given  the  attorney. 

If,  now,  we  apply  the  principle  thus  stated,  the  question  presented  in  this  case 
is  one  of  easy  solution.  The  criminal  court  of  the  district,  as  a  court  of  gen- 
eral criminal  jurisdiction,  possessed  the  power  to  strike  the  name  of  the  plaint- 
rolls  as  a  practicing  attorney.  This  power  of  removal  from  the 
^i  by  all  courts  which  have  authority  to  admit  attorneys  to  prac- 
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tice.  It  is  a  power  which  should  only  be  exercised  for  the  most  weighty 
reasons,  such  as  would  render  the  continuance  of  the  attorney  in  practice  in- 
compatible with  a  proper  respect  of  the  court  for  itself,  or  a  proper  regard  for 
the  integrity  of  the  profession.  And,  except  where  matters  occurring  in  open 
court,  in  presence  of  the  judges,  constitute  the  grounds  of  its  action,  the  power  of 
the  court  should  never  be  exercised  without  notice  to  the  offending  party  of 
the  grounds  of  complaint  against  him,  and  affording  him  ample  opportunity 
of  explanation  and  defense.  This  is  a  rule  of  natural  justice,  and  is  as  appli- 
aible  to  cases  where  a  proceeding  is  taken  to  reach  the  right  of  an  attorney  to 
practice  his  profession  as  it  is  when  the  proceeding  is  taken  to  reach  his  real  or 
personal  property.  And  even  where  the  matters  constituting  the  grounds  of 
complaint  have  occurred  ^n  open  court,  under  the  personal  observation  of  the 
judges,  the  attorney  should  ordinarily  be  heard  before  the  order  of  removal  is 
made,  for  those  matters  may  not  be  inconsistent  with  the  absence  of  improper 
motives  on  his  part,  or  may  be  susceptible  of  such  explanation  as  would  miti« 
gate  their  offensive  character,  or  he  may  be  ready  to  make  all  proper  repara- 
tion and  apology.  Admission  as  an  attorney  is  not  obtained  without  years  of 
labor  and  study.  The  office  which  the  party  thus  acquires  is  one  of  value,  and 
often  becomes  the  source  of  great  honor  and  emolument  to  its  possessor.  To 
most  persons  who  enter  the  profession  it  is  the  means  of  support  to  themselves 
and  their  families.  To  deprive  one  of  an  office  of  this  character  would  often 
be  to  decree  poverty  to  himself  and  destitution  to  his  family.  A  removal  from 
the  bar  should  therefore  never  be  decreed  where  any  punishment  less  severe  — 
Buch  as  reprimand,  temporary  suspension,  or  fine — would  accomplish  the  end 
desired. 

§  62.  Duties  of  attorneys  to  judges  outside  of  court. 

But  on  the  other  hand  the  obligation  which  attorneys  impliedly  assume,  if 
they  do  not  by  express  declaration  take  upon  themselves,  when  they  are  ad- 
mitted to  the  bar,  is  not  merely  to  be  obedient  to  the  constitution  and  laws, 
but  to  maintain  at  all  times  the  respect  due  to  courts  of  justice  and  judicial 
officers.  Thisw  obligation  is  not  discharged  by  merely  observing  the  rules  of 
courteous  demeanor  in  open  court,  but  it  includes  abstaining  out  of  court  from 
all  insulting  language  and  offensive  conduct  toward  the  judges  personally  for 
their  judicial  acts.  "  In  matters  collateral  to  official  duty,"  said  Chief  Justice 
Gibson  in  the  case  of  Austin  and  others,  "the  judge  is  on  a  level  with  the 
members  of  the  bar,  as  he  is  with  his  fellow-citizens,  his  title  to  distinction  and 
respect  resting  on  no  other  foundation  than  his  virtues  and  qualities  as  a  man. 
But  it  is  nevertheless  evident  that  professional  fidelity  may  be  violated  by  acts 
which  fall  without  the  lines  of  professional  functions,  and  which  may  have 
been  performed  out  of  the  pale  of  the  court.  Such  would  be  the  consequences 
of  beating  or  insulting  a  judge  in  the  street  for  a  judgment  in  court.  No  one 
would  pretend  that  an  attempt  to  control  the  deliberation  of  the  bench,  by  the 
apprehension  of  violence,  and  subject  the  judges  to  the  power  of  those  who 
are,  or  ought  to  be,  subordinate  to  them,  is  compatible  with  professional  duty, 
or  the  judicial  independence  so  indispensable  to  the  administration  of  justice. 
And  an  enormity  of  the  sort,  practiced  but  on  a  single  judge,  would  be  an 
offense  asnnuch  against  the  court,  which  is  bound  to  protect  all  its  members,  as 
if  it  had  been  repeated  on  the  person  of  each  of  them,  because  the  consequences 
to  suitors  and  the  public  would  be  the  same;  and  whatever  may  be  thought  in 
such  a  case  of  the  power  to  punish  for  contempt,  there  can  be  no  doubt  of  the 
existence  of  a  power  to  strike  the  offending  attorney  from  the  roll." 
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§  63.  A  threat  of  p^dmxal  ehasti^&meiU  to  ths  judgi  ioarranU  the  removal  of 
mnatkivney. 

The  order  of  removal  complained  of  in  this  case  recites  that  the  plainUff 
threatened  the  presiding  jastioe  of  the  criminal  court,  as  he  tv^as  descending^ 
from  the  benoh,  with  personal  chastisement  for  alleged  conduct  of  the  judge 
daring  the  progress  of  a  criminal  trial  then  pending.  The  matters  thus  recited 
are  stated  as  the  grounds  for  the  exercise  of  ttie  power  possessed  by  the  court 
to  strike  the  name  of  the  plaintiff  from  the  roll  of  attorneys  practicing  therein. 
It  is  not  necessary  for  us  to  determine  in  this  cade  whether  under  any  circum- 
stances the  verity  of  this  record  can  be  impeached.  It  is  sufficient  to  observe 
that  it  cannot  be  impeached  in  this  action  or  in  any  civil  action  against  the  de- 
fendant. And  if  the  matters  recited  are  taken  as  true,  there  was  ample  ground 
for*  the  action  of  the  court.  A  greater  indignity  could  hardly  be  c^ered  to  a 
judge  than  to  threaten  him  with  personal  chastisement  for  his  conduct  on  the 
trial  of  a  oause.  A  judge  who  should  pass  over  in  silence  an  offense  of  such 
gravity  would  soon  find  himself  a  subject  of  pity  rather  than  of  respect. 

§  64*  Failure  to  eite  aUorney  to  ehow  cavM. 

The  criminal  court  of  the  District  erred  in  not  citing  the  plaintiff,  before 

making  the  order  striking  his  name  from  the  roll  of  its  attorneys,  to  show 

eause  why  such  order  should  not  be  made  for  the  offensive  language  and  con- 

duct  stated,  and  affording  him  opportunity  for  explanation,  or  defense,  or 

apology.    But  this  erroneous  manner  in  which  its  jurisdiction  was  exercised^ 

however  it  may  have  affected  the  validity  of  the  act,  did  not  make  the  act  any 

less  a  judicial  act ;  nor  did  it  render  the  defendant  liable  to  answer  in  damages 

for  it  at  the  suit  of  the  plaintiff,  as  though  the  court  had  proceeded  without 

having  any  jurisdiction  whatever  over  its  attorneys.    We  find  no  error  in  the 

rulings  of  the  (K)urt  below,  and  its  judgment  must,  therefore,  be  affirmed;  and 

it  is  so  ordered. 

Judgrrierd  affirmed. 

Dissenting  opinion  by  Mr.  Justice  Davis,  Clifford,  J.,  concurring. 

I  agree  that  judicial  officers  are  exempt  from  responsibility* in  a  civil  ac- 
tion for  all  their  judicial  acts  in  respect  to  matters  of  controversy  within  their 
jurisdiction.  I  agree,  further,  that  judges  of  superior  or  general  authority  arei 
equally  exempt  from  liability,  even  when  they  have  exceeded'  their  jurisdiction, 
unless  the  act&  ciomplained  of  were  done  maliciously  or  corruptly.  But  I  dis- 
sent from  the  rule  laid  down  by  the  majority  of  the  court,  that  a  judge  is 
exempt  from  liability  in  a  case  like  the  prfesent,  where  it  is  alleg^  not  only  that 
his  proceeding  was  in  excess  of  jarisdiction,  but  that  he  acted  maliciously  and 
corruptly.  If  he  did  so,  he  is,  in  my  opinion,  subject  to  suit  the  same  as  a 
private  person  would  be  under  like  Circumstances.  I  also  dissent  from  the 
opinion  of  the  majority  of  the  court  for  the  reason  that  it  discusses  the  merits 
of  the  controversy,  which,  in  the  state  of  the  record,  I  do  not  consider  open  for 
examination. 

(9  Wheaton,  5^9-531.     1824) 

Opinion  by  Marsitale,  C.  J.  • 

Statement  of  Facts. — This  is  a  motion  for  a  Tnandamua  to  the  circuit  court 
for  the  District  of  Columbia,  to  restore  Mr.  Burr  to  his  place  of  attorney  at 
the  bar  of  that  court.  It  is  a  very  unusual  aipplication,  on  which  the  court  has 
felt  consideraible  doubts* 


ADMISSION,  SUSPENSIGS,  ftEMOVAL  AND  RESTORA 

§  66.  JydiciaL  discretion  as  to  removal. 

On  one  baiKl^  Ibe  profession  of  an  attorney  is  of  great  importance  to  an  in- 
dividual,  and  the  prosperity  of  his  whole  life  may  depend  on  its  exercise.  The 
right  to  exercise  it  ought  not  to  be  Irghtly  ot  capriciously  taken  from  him.  On 
the  other,  it  is  extremely  desirable  that  the  respectability  of  the  bar  should  be 
maifllained,  and  that  its  harmony  with  the  bench  should  be  preserved.  For 
these  objects,  some  controlling  power,  some  discretion,  ought  to  reside  in  the 
court.  This  discretion  otrght  to  be  exercised  with  great  moderation  and  judg- 
ment; but  it  must  be  exercised;  and  no  other  tribunal  can  decide,  in  a  case  of 
removal  froni  the  bar,  with  the  same  means  of  information  as  the  court  itself. 
If  there  be  a  revising  tribunal,  which  possesses  oontroUing  authority,  that  tri- 
bunal will  always  feel  the  delicacy  of  inteirpo^ng  its  authority,  and  would  do 
so  only  in  a  plain  case. 

^  6^4  Mandamug  io  r^to^re  attorney. 

Some  doubts  afe  felt  in  this  court  respecting  the  extent  of  its  authority  ds 
to  the  conduct  of  the  circuit  and  district  courts  towards  their  officers;  but 
without  deciding  on  this  question,  the  court  is  not  inclined  to  interpose,  unless 
it  Wer^  in  a  case  where  the  conduct  of  the  oireait  oir  district  court  was  irregular, 
or  was  flagrantly  improper. 

§  67.  Charges  should  he  sworn  to^  hut  the  oath  may  he  ivaived. 

In  the  case  at  bar,  the  proceedings  were  supposed  to  be  irregular  because 
Mr.  Buit  ^as  put  to  answer  charges  not  made  on  oath.  That  the  charges^  in 
a  regular  complaint  against  an  attorney,  otrght  not  to  be  received  and  acted  on, 
unless  made  on  oath,  is  admitted.  It  is  a  course  of  proceeding  which  is  recom- 
mended by  considerations  too  obvious  to  require  that  they  should  be  urged. 
But  this  is  not  a  proceeding  of  that  description.  The  court  did  not  call  on 
Mr.  Burr  to  answer  an  accusation  in  the  nature  of  aa  iiifbntiation  against  him. 
The  inquiry  was  invited  by  himself;  the  charges  werid  made  at  his  instance;  and 
the  court  proceeded  on  them  at  his  request.  Mr.  Burr  himself,  then,  dispensed 
With  the  prelinaittafy  st^ep  of  aft  affidavit  to  the  charges  which  wer6  to  consti- 
tute the  subject  of  that  inquiry.  He  waived  this  preliminary.  The  testimony 
on  which  the  court  proceeded  was  all  on  oath,  and  obtained  in  a  manner  which 
ia  not  exceptionable.  Tber<e  is^  then,  no  irregularity  in  the  mode  of  proceed- 
ing which  would  justify  the  interposition  of  this  court.  It  could  only  inter- 
pose on  the  ground  that  the  circuit  court  had  cidarty  exceeded  its  powers,  or 
bad  decided  erroneously  on  the  testimony.  The  power  is  one  which  ought 
to  be  exercised  with  great  caution,  but  which  is,  we  think,  incidental  to  all 
crourtSj  and,  ii*  tiecessaty  for  the  preserViKttott  of  decorum,  and  for  the  respect- 
ability of  the  profession.  TJpon  the  testimony,  this  court  would  not  be  willing 
to  interpose  where  any  doubt  existed.  It  m  the  less  inclined  to  interpose  in 
thb  case,  because  the  complaint  is  ilot  of  an  absolute  removal,  but  of  a  suspen- 
sion, which  is  nearly  expired,  aftisr  whidi  Mr.  Burr  may  be  restored  by  the 
court  itself,  should  not  Very  serious  objectiotfs  exist  to  tliat  meastim 

Motio7i  denied. 

§9>9.  Kalare  of  tbe  office— Admission— Removal.— Attbmejrs  and  cotinseloiis  of  the 
flttptemo  ooqfI  are  act  officers  of  the  United  States;  they  are  not  elected  or  appointed  in  the 
Bsaaiier  pve^lHbecl  by  the  oonstitution  for  the  election  and  appointment  of  such  ofi^cers. 
They  are  officers  of  the  court*  admitted  as  such  by  its  order,  upon  evidence  of  their  possess* 
ing  Buffloient  legal  learning  and  fair  private  character.  The  order  of  admission  is  the  jlidg- 
itieiit  of  the  court  thafk'  the  parties  possess  the  requisite  qualiffcations  as  attorneys  and 
eOuas^Ofs,  and  are  entitled  to  appear  as  such  and  conduct  causes  therein.  Being  by  the  sol- 
emn judicial  act  of  the  court  clothed  with  his  office,  an  attorney  and  counselor  does  nt>t  hold 
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it  as  a  matter  of  grace  and  favor.  The  right  which  it  confers  upon  him  to  appear  fdr 
suitors,  and  to  argue  causes,  is  something  more  than  a  mere  indulgence,  revocable  at  the 
pleasure  of  the  court,  or  at  the  command  of  the  legislature.  It  is  a  right  of  which  he  can 
only  be  deprived  by  the  judgment  of  the  court,  for  moral  or  professional  delinquency.  Ex 
parte  Garland,  4  Wall.,  878.  And  then  only  after  an  opportunity  to  be  heard  has  been  af- 
forded.   Ex  parte  Robinson,  19  Wall.,  512.    See  §  1. 

^69.  All  courts  have  power  to  disbar  attorneys  who  are  guilty  of  professional  miabehavior ; 
but  this  is  distinct  from  the  power  to  punish  for  contempt  In  re  Paschal,  10  WalL,  483. 
See  the  case,  gg  222-225. 

§  70.  It  is  the  duty  of  an  attorney  to  be  courteous  in  court  and  out  of  court,  and  to  refrain 
from  all  insulting  language  and  offensive  conduct  toward  the  judges  personally  for  their  ju- 
dicial acts.  -  Bradley  v.  Fisher,  18  Wall,  885.    See  the  case^  §§  5<MS4. 

$$  71.  Reicnlation  —  Eligibility  of  women. —  It  is  within  the  police  power  of  a  state  to  pre- 
acribe  regulations  founded  on  nature,  reason  and  experience  for  admission  to  callings  requir- 
ing special  skill  and  confidence ;  and  a  state  law  which  excludes  women  from  the  office  of 
attorney  and  counselor  at  law  is  not  within  the  prohibition  of  the  fourteenth  amendm^it. 
(Bradlbt,  Swatnb  and  Field,  JJ.,  dissenting.)    Bradwell  v.  The  State,  16  Wall.,  142. 

§72.  Nor  is  the  right  of  admission  to  practice  in  the  courts  of  a  state  a  right  which  be- 
longs to  citizens  of  the  United  States  in  that  relation  and  character,  and  which  a  state  is  for- 
bidden to  abridge.  The  fourteenth  amendment  to  the  constitution  does  not  confer  this  right 
upon  women  who  are  citizens  of  the  United  States  and  possess  the  requisite  learning  and 
character.    Ibid, 

§73.  Under  the  constitution  and  laws  of  the  United  States,  a  federal  court  is  without 
power  to  admit  a  married  woman  to  its  bar.  A  woman  is  without  legal  capacity  to  take  the 
office  of  attorney.    In  re  Lock  wood,*  9  Ct.  CI.,  849. 

g  74.  Oath. — The  supreme  court  of  the  District  of  Ck>1umbia  has  an  inherent  right  to  regu- 
late the  terms  of  admission  to  its  bar,  and  has  a  right  to  prescribe  as  one  of  the  conditions  of 
admission  that  the  applicant  take  an  oath  prescribed  by  its  rules,  similar  to  that  prescribed 
by  the  act  of  congress  of  July  2, 1862,  for  officers  of  the  United  States.  Ex  parte  Magruder,* 
6  Am.  L.  Reg.  (N.  S. ),  294. 

§  75.  Where  an  attorney  admitted  to  practice  in  the  federal  courts  had  participated  in  the 
rebellion,  and  had  received  a  full  pardon  therefor,  he  could  not  be  required  to  take  the  oath, 
that  he  had  never  participated  in  any  way  in  the  rebellion,  or  had  held  office  under  the  re- 
bellious government,  prescribed  by  act  of  congress  of  January  24, 1865,  before  being  readmitted 
to  practice.  That  act  is  unconstitutional  as  b.ing  in  the  nature  of  an  ex  post  facto  law,  as 
in  effect  it  makes  an  offense  punishable  in  a  way  in  which  it  was  not  punishable  at  the  time 
of  its  commission ;  and  the  power  of  congress  to  prescribe  rules  for  the  admission  of  attor- 
neys and  counselors  to  the  federal  courts  cannot  be  made  the  means  of  inflicting  punishment 
for  past  offenses.    Ex  parte  Garland,  4  Wall.,  880. 

§  76.  Unlicensed  attorney  practicina:.— Where  an  attorney  for  a  voluntary  bankrupt,  who 
signed  the  petition  as  such  attorney,  has  not  been  admitted  to  practice  in  the  district  court, 
the  proceedings  will  not  be  dismissed  for  that  reason ;  but  it  seems  that  an  order  will  be  made 
on  notice  to  the  bankrupt  and  his  attorney,  declaring  that  the  alleged  attorney  will  no  longer 
be  recognized  as  such.    In  re  0*Halloran,  8  Ben.,  128. 

§  77.  Removal  for  frand.—  An  attorney  who  is  guilty  of  fraud  will  be  stricken  from  the 
rolls,  although  his  fraud  be  not  of  a  public  nature,  or  indictable.  United  States  v.  Porter, 
«  Cr.  C.  C,  64. 

§  78. for  assisting  in  ne^^ro  Insurrection. —  The  superior  court  of  the  territory  of  Or- 
leans, upon  proof  thit  an  attorney  of  the  court  had,  sixteen  years  before,  aided  in  the  negro 
insurrection  in  St.  Domingo,  disbarred  him,  although  his  conduct  since  that  time  had  been 
fair.    In  re  Dormenon,*  2  Wheeler,  844  j  •  .  ^ 

§  79. for  infidelity  to  client*-^A«  negro  filed  a  petition  for  freedom.    He  obtained  an 

injunction  restraining  |iia  master  from  removing  him  from  the  jurisdiction  of  the  court.  His 
attorp/sy,  believing  the  master  intended  to  remove  the  negro,  and  knowing  that  two  consta- 
bles were  employed  by  the  master  to  take  him  for  that  purpose,  told  them  that  as  the  in- 
junction had  not  been  served,  there  was  no  danger  on  their  part  in  apprehending  him  or 
taking  him  up.  This  was  true,  since  while  the  master  could  not  remove  the  negro,  he  might 
lawfully  possess  himself  of  him,  and  for  thfs  purpose  his  agents,  the  constables,  might  apprer 
hend  him.  Heldy  that  to  his  instructions  the  attorney  should  have  added  a  caution  not  to  re- 
move the  negro;  but  that  since  the  omission  of  the  attorney  to  give  such  additional  caution 
may  have  arisen  from  a  misapprehension  of  law,  or  an  imperfect  view  of  the  whole  case,  the 
court  was  not  justified  in  saying  that  it  proceeded  from  infidelity  of  the  attorney  to  his  client 
It  was  proposed  by  the  constables  that  the  attorney  should  be  paid  $25  in  case  the  negro 
should  be  apprehended.    He  neither  assented  to  nor  resented  the  proposition,  and  suffered  the 
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constables  to  go  away  believing  that  he  would  give  the  information  desired,  and  would  take 
the  bribe.  But  he  did  not  in  fact  give  such  information  and  expressed  to  other  persons  great 
indignation  that  the  bribe  should  have  been  offered.  He  notified  the  negro  of  his  intended 
apprehension,  and  cautioned  him  not  to  expose  himself.  Heldf  that,  as  the  attorney  might 
have  considered  it  his  duty  to  deceive  the  constables  in  order  to  notify  the  negro,  the  court 
would  not  consider  this  as  infidelity  to  the  client. 

The  attorney  promised  the  constables  that  if  the  negro  came  to  his  office  he  would  notify 
ihem,  in  order  that  he  might  be  apprehended.  But  this  promise  was  immediately  followed  by 
notice  to  the  negro  not  to  come  to  the  office,  and  was  therefore  decided  not  to  evince  any  un- 
faithfulness to  the  client.  '*  Fidelity  to  his  client  is  one  of  the  first  requisites  in  the  character  of 
an  honorable  practitioner  at  the  bar.  That  fidelity  requires  that  he  should  maintain  all  the 
just  rights  of  his  client;  but  it  extends  no  further.  It  will  not  justify  any  attempt  to  evade 
the  fair  operation  of  the  law,  or  to  impede  the  administration  of  justice.  A  fault  on  either 
side  of  the  true  line  of  honorable  professional  conduct  will  equally  meet  the  decided  reprehen- 
sion of  the  court."    Ex  parte  Giberson,*  4  Cr.  C.  C,  503. 

§  80.  Review  of  order  of  remoyal.—  No  appeal  lies  to  the  supre.me  court  from  an  order  of 
the  district  court  disbarring  an  attorney.    Ike  parte  Robinson,  10  Wall.,  514. 

§  81 .  Where  the  court  has  exceeded  its  jurisdiction  in  disbarring  an  attorney  mandamus  is 
the  proper  remedy  by  which  to  restore  him.    Ibid, 

§  82.  Restoration —  Pardon  of  icovemor. —  An  attorney  was  disbarred  under  the  territorial 
laws  upon  petition  of  the  party  injured,  for  failure  to  pay  over  money  collected  by  him  for< 
his  client.  On  his  petition  to  be  reinstated  he  exhibited  a  pardon  from  the  governor.  The 
court  held  that  the  executive  pardon  had  not  the  effect  of  restoring  him  to  his  position  as  at- 
torney, and  that  the  court  would  not  reinstate  him  till  it  appear  that  restitution  had  been 
made  to  the  client  of  the  moneys  detained.    In  re  Browne,*  2  Colo.  Ty.,  554. 

II.  Emplotmekt  and  Authority. 

^jmasjiX^  ^  Right  to  appear^  g  83. —  Authority  of  persona  wTio  are  not  attorneys,  §  84— iVb 
power  to  compromise,  §g  8o,  80.—  May  submit  to  arbitration,  g  86. —  Satisfaction  of  judg- 
ment,  %  87. 

'  §  83.  Where  two  attorneys  claim  to  represent  the  plaintiff  and  to  control  his  suit,  the  court 
will,  in  the  absence  of  instructions  from  the  plaintiff,  give  the  preference  to  the  attorney  first 
appearing,  especially  if  he  also  represents  parties  having  a  power  of  attorney  from  the  plaint- 
iff coupled  with  an  interest  in  the  subject  matter  of  the  litigation.  The  court  will  not  under 
such  circumstances  undertake  to  determine  the  mental  capacity  of  the  plaintiff  to  look  after 
his  own  rights  in  selecting  an  attorney.    Stewart  v.  Hilton,  §§  88,  80. 

§  84.  An  order  for  a  continuance  entered  pursuant  to  a  stipulation  made  by  persons  not 
parties,  but  to  whom  plaintiffs  had  conveyed  an  interest  in  the  subject  matter  of  the  suit,  in 
consideration  of  their  furnishing  means  and  services  in  carrying  it  on,  and  which  persons, 
although  not  attorneys  of  the  court,  were  allowed  by  courtesy  to  print  their  names  at  the 
bottom  of  the  complaint  as  '*  counsel "  and  to  appear  as  *'  counsel "  in  court  with  plaintiff's  reg- 
ularly appointed  attorneys,  will  be  set  aside.  '*  Counsel,"  especially  when  not  attorneys,  are 
authorized  to  represent  their  clients  only  upon  the  argument  or  hearing.  The  attorneys  to  a 
cause  alone  have  power  to  prepare  and  file  papers  in  and  out  of  court,  and  generally  to  con- 
trol the  suit    Nightingale  v.  Oregon  C.  R.  Co.,  §§  90-92. 

§  K5.  An  attorney  authorized  to  collect  has  no  authority  to  compromise,  and  his  entry  of 
satisfaction  will  not  bind  his  client  beyond  the  sum  actually  received.  Pierce  v.  Brown, 
§§  93,  94. 

§  8  ft.  An  attorney  at  law  has  power  to  submit  a  cause  to  arbitration.  Otherwise  courts 
would  not  be  justified  in  giving  permission  to  enter  a  rule  of  reference  when  consented  to  by 
jittorneys  on  both  sides.  But  an  attorney  has  no  power  to  make  a  compromise  without  the 
consent  of  his  client,  and  if  he  makes  what  is  in  fact  a  compromise,  although  it  be  in  the  form 
of  an  award,  it  will  be  set  aside  at  the  suit  of  the  client,  especially  if  it  has  been  entered  into 
without  a  comprehensive  knowledge  of  all  the  facts,  is  inequitable,  and  the  client  is  guilty  of 
no  laches  in  bringing  suit  to  set  it  aside.     Holker  v.  Parker,  §§  95,  96. 

§  87.  Erf^in  assigned  a  demand  against  Blake  to  IVTConnell,  who  employed  Fulton,  an  at- 
torney, by  whom  an  action  was  commenced  and  carried  on  in  all  its  stages  for  and  under  the 
•direction  of  M'Connell,  although  in  the  name  of  Erwin,  until  it  resulted  in  a  judgment  which 
became  a  lien  upon  Blake's  land.  Blake,  on  the  last  day  the  land  was  redeemable,  paid  the 
judgment  in  full  to  Fulton,  the  attorney,  who  gave  a  receipt  discharging  the  whole  of  the 
claim.  On  a  bill  to  compel  a  reconveyance  from  Erwin  to  Blake,  held,  that  the  assignment  to 
Vol.  II— 84  1441 


iPGocmdl  hadn/evBT  been  resciiidad,  «dcI  that  h«  alone  ht4  &  right  to  control  the  levy  and  the 
fiObeequent  pzoceediqgs  ae  to  redeq^ption  by  Blake,  but  that  aasuming  that  the  aasignmeat 
bad  been  reacinded,  Qrwin'  must  be  held  to  have  ratified  and  adoptcid  the  acts  of  Fulton,  he 
never  having  repudiated  Fulton  as  an  attorney  nor  notiiled  Blake  that  he  had  not,  as  attorney^ 
power  to  accept  satisfaction  of  the  judgment  and, discharge  its  lien,  and  having,  by  the  testi- 
mony of  several  witnesses,  declared  his  willingness  to  abide  l^  whatever  Fulton  did  in  the 
premises.  It  seem?  that  if  a  jvdgmen^  debtor  has  a  right  to  rodeeio  property  sold  under  e^i- 
ecution,  by  payment  of  the  aquount  to  the  judgment  creditor,  who  has  purchased  the  prop- 
erty, the  attorney  of  the  judgment  creditor,  has  implied  authority  to  receive  the  amount  and 
discharge  the  lien,  especially  if  this  be  the  usa^e  in  the  state*  £rwin  v,  Blake^  g§  97,  98. 
[NoTsa.—  6ee  §§  O^ldO.] 

STEWAfiir  tL  BUTTON. 

(Circuit  Ck)urt  for  Vermont:  10  Alatohfoid,  WHM^    1891.) 

Opinion  by  Wheeler,  J. 

Statement  of  Facts. —  This  suit  is  foanded  on  oontractf  and  was  broaght  m 
the  state  courts  It  waa  removed  to  this  court  before  the  last  term,  the  plaintiff 
being  a  citizen  of  Vermont,  and  the  defendant  of  "Sew  York.  According  to 
the  record  certified  from  that  court,  attorneys  of  the  state  court,  who  were  also 
at^tornejs.  of  this  court,  appeared^  for  the  plaintiff  there  and  have  conttnoed 
their  appearance  here.  The  praptice  in  the  state  courts  of  this  state,  followed 
in  this  court,  is  for  any  attorney  of  a  court  to  appear  for  any  party  to  any  suit 
or  proceeding  therein,  without  being  required  to  ask  or  obtain  any  leave  of  the 
court  for  that  purpose.  Since  the  last  term  another  attorney  of  the  state  courts 
and  of  this  court  has  entered  an  appearance  here  for  the  plaintiff.  At  the  call 
of  the  docket  at  this  term  ttie  counsel  for  the  plaintiff  first  appearing  answer 
and  set  the  case  for  trial ;  the  counsel  last  appearing  also  answers,  and  insists 
upon  entaripg  a  discontinuance.  Upon  this  difference  between  the  counsel  for 
the  plaintiff  the  court  has  beard  them,  summarily,  upon  such  proofs  by  aflSdavit 
as  they  have  been  able  to  present,  as  to  which  is  entitled  to  control  and  direct 
abQUt  the  case.  The  plaintiff  has  been,  in  person,  in  court,  but  has  not  assumed^ 
to  the  court,  control  or  direction  of  the  case  or  of  the  attorneys,  in  such  man- 
ner as  would  warrant  the  court  in  acting  upon  his  directions.  From  the  proofs 
it  sufficiently  for  present  purposes  appears,  that  the  suit  was  brought  upon  an 
agreement  between  the  plaintiff,  his  son  Matthew  Stewart,  and  the  attorneya 
bringing  it  and  appearing  in  it,  that  the  attorneys  should  have  a  permanent 
lieu  upon  the  claim  and  the  suit  for  their  fees,  charges  and  disbursements,  and 
that  the  control  and  management  of  the  claim  and  suit  should  be  placed  in  the 
hands  of  Matthew  to  secure  the  agreement,  and  that  a  power  of  attorney  irrev- 
ocable, with  full  powjer.  to  employ  other  attorneys,  was  made  by  him  to 
Matthew,  in  pursnanoeof  that  agreement ;  that  the  employment  of  the  attorneys 
has  been  continued  by  him,  and  other  considerable  liabilities  and  expenses  in- 
curred by  him  and  them^  and  charges  have  been  made  by  them,  none  of  which 
have  been  paid  or  reimbijirsed,  or  qffered  to  be ;  that  the  plaintiff  has  made  some 
agreement  with  the  defendants,  by  which,  for  some  sum  of  money,  a  part  of 
which  has  been  paid,  the  suit  was  to  be  discontinued  at  this  term,  against  the 
understood  wishes  of  Matthew  and  the  attorneys ;  that  the  attorney  last  appear- 
ing was  employed  to  carry  out  this  agreement  vyitb  the  defendant ;  ar\d  that  the 
power  of  attorney  was  formally  revoked,  aad  notice  of  that  fact  and  of  the  em- 
ployment of  another  attorney  given  to  the  attorneys,  and  they  were  discharged, 
so  far  as,  by  such  proceedings^  out  of  court  and  under  the  circumstances,  tbey 
oould  be  discharged* 


EMPLOYMENT  AND  AX7THORITY.  g§  88,  89. 

It  is  alleged  that  the  plaintiff  lacks  mental  capacity  for  taking  care  of  bis 
pigbts  involved,  and.  that  the  court  sboald  gqard  bis  interests,  as  between  the 
attorneys,  on  that  acooont  This  claim  may  or  may  not  be  well  founded  in 
fact;  Uiece  is  not  sufficient  proof  before  the  court  for  a  satisfactory  deter  mi  nar 
tton  of  that  qufistion,  and  this  proceeding  is  not  well  calculated  for  that  purposie, 
and  shonid  not  be  used  for  it,  unless  such  a  course  is  unavoidable.  In  this 
question  the  rights  of  the  defendant  are  not  so  involved  that  any  determination 
is  to  be  made  upon  them  or  affected  by  them.  If  he  acquired  any  rights  in 
bar  of  the  suit,  by  virtue  of  the  agreement,  be  can  have  them  tried  upon  ^ 
proper  plea,  and  have  the  proper  judgment  entered ;  but  whether  the  plaintiff 
should  discontinue  his  suit  or  not,  without  trial,  must  be  left  wholly  to  him. 
self  or  those  standing  in  his  rights,  and  to  his  or  their  properly  authorized 
attorneys,  when  ascertained.  The  court  cannot  properly  try  his  right  to  have 
the  suit  ended  in  this  manner,  nor  enforce  an  agreement  to  discontinue  the  suit 
by  compelling  a  discontinuance,  if  such  an  agreement  should  be  found*  Such 
a  course  would  interfere  with  the  established  procedure  of  the  courty  and  with 
the  right  of  each  party  to  a  trial  of  the  issues  in  the  case  by  jury. 

§  88.  Between  two  attorneys  dairrdng  to  represent  the  plaintiff  and  control  the 
catisey  the  court  will  give  thepr^erenoe  to  the  one  first  appearing. 

The  attorneys  of  the  parties  are  officers  of  the  court,  whose  official  duty  is  to 
represent  the  parties  in  court.  By  virtue  of  their  employment  they  may  have 
authority  to  act  for  their  olients  out  of  court  and  in  vacation,  but  when  they 
so  act  it  is  more  as  private  agents  of  the  parties  than  as  officers  of  the  court* 
When,  as  in  this  case,  officers,  as  accredited  attorneys  of  the  court,  appear  in 
court  for  a  party  as  the  only  attorneys,  and  afterwards  another  attorney,  al- 
though equally  accredited  as  an  officer  of  the  court,  appears  and  claims  to  con- 
trol the  litigation  to  the  exclusion  of  the  others,  it  may  well  be  questioned, 
especially  when  the  party  is  himself  personall}''  present  in  court,  whether  the 
court  should^  upon  proceedings  merely  shown  to  have  taken  place  out  of 
court  and  in  vacation,  allow  any  attorney  but  the  first  appearing  to  control  the 
ppooeedings,  until  the  party  himself,  in  courts  dischargiss  the  first  and  substitutes 
the  other  in  his  place.  But  it  is  not  necessary  to  dispose  of  this  question  upon 
this  ground;  there  is  another  which  lies  deeper  and  more  affects  the  rights  of 
the  plaintiff  now  under  consideration. 

§  89.  A  pouoer  of  attorney  made  for  a  valwMe  consideration  is  irrevocdbU^ 
and  its  holder  must  control  the  cattse. 

The  power  of  attorney  was  made  upon  a  good  and  valuable  consideration, 
which  was  the  undertaking  by  Matthew  to  prosecute  the  claim  in  suit,  to  con- 
tinue the  employment  of  the  attorneys^  for  which  they  were  to  have  the  lien 
upon  the  claim  and  suit,  and  to  incur  such  other  expenses  and  liabilities  as 
should  be  necessary,  and  such  as  he  has  incurred.  The  lien  of  the  attorneys 
did  not  grow  out  of  their  employment  as  such,  but  out  of  the  express  agreer 
ment  of  the  parties,  and  is  such  a  lien  as  the  {^ntiff  could  by  such  agreement 
create;  and  its  effeet  does  not  now  depend  upon  any  notice  to  the  defendant, 
as  it  might  if  his  rights  were  being  considered.  In  Bromley  v.  Holland,  7  Yes., 
3,  it  is  said  by  Lord  Chancellor  Eldon,  at  page  28,  concerning  a  power  of  attor- 
ney to  collect  and  receive  not  only  for  the  principal,  but  for  others,  that  the 
eourt  would  not  permit  sooh  a  power  to  be  revoked.  It  is  laid  down  in  Bouv. 
Bae.  Abr.,  Antbority,  E,  that  a  power  of  attorney  executed  for  a  valuable  con- 
sideration cannot'  be  revoked.  In  Walsh  v.  Wbitcomb,  2  Esp.,  565,  it  was  ruled 
by  Lord  Kefty^on^  that,  where  a  power  of  attorney  was  a  part  of  a  security,  it 
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oas  parties,  the  disappoinikmetit  oocasioaed  by  an  adverse  decisioa  often  finds 
vent  in  imputations  of  this  cbaracter,  and  from  the  imperfection  of  human 
nature  this  is  hardly  a  subject  of  wonder.  If  civil  action£(  could  be  maintained 
in  such  cases  against  the  judge,  because  (he  losing  party  should  see  fit  to  allege 
in  his  complaint  that  the  acts  of  the  judge  were  done  with  partiality,  or  mali- 
ciously, or  corruptly,  the  protection  essential  to  judicial  independence  would  be 
entirely  swept  away.  Few  persons  sufficiently  irritated  to  institute  an  action 
against  a  judge  for  his  judicial  acts  would  hesitate  to  aacribe  any  character  to 
the  acts  which  would  be  essential  to  the  maintenance  of  the  action. 

If  upon  such  allegations  a  judge  could  be  compelled  to  answer  in  a  civil 
action  for  his  judipiai  acts,  not  only  would  his  offiQe  be  degraded  and  his  use- 
fulness destroyed,  but  he  WQpLd  be  smbjected  for  bis  protection  to  the  necessity 
of  preserving  a  complete  record  of  all  the  evidence  produced  befora  him  in 
every  litigated  case,  and  of  the  authorities  cited  and  arguments  presentedt  in 
order  that  be  might  be  able  to  ^bow  tp  the  judge  before  whom  he  might  be 
sommoned  by  the  Ici^ing  parfty — and  that  judge  perhaps  one  of  an  inferior 
jurisdiction^- that  he  had  decided  as  be  did  with  judi<?ial  integrity;  and  the 
second  judge  would  be  qabjected  to  a  similar  burden,  a^  be  in  his  turn  might 
also  be  held  amenable  by  the  losing  par ^y. 

Some  just  observations  on  this  head  by  the  late  Chief  Juiitice  Shaw  will  be 
found  in  Fmtt  v.  GardneFr?  Ciisb.,  6;^,  and  the  point  here  was  adjudged  in  the 
pecent  caae  of  Fray  v.  Blackburn,  3  Best  &  Smith,  576,  by  the  queen's  bench  of 
England.  One  of  (he  judges  of  that  bench  was  sued  for  a  judicial  act,  and  on 
demurrer  one  of  the  objections  taken  to  the  declaration  was  that  it  was  bad  ip 
not  alleging  maljoe^  Judgment  on  the  demurrer  having  parsed  for  the  defend- 
ant, the  plaintiff  applied  for  leave  to  amend  his  declaration  by  introducing  an 

fdlegation  of  .malipeaqd  porr^ption;  but  Mr.  Justice  Compton  replied:  *Tt  is 
a  prinnipie  of  oi»r  law  that  w  action  will  lie  against  a  ja4ge  of  one  of  the 
euperior  courts  far  a  jttdicial  aat,  tbottgh  it  bojalleged  to  have  been  done  mali- 
ciously and  oorruptly ;  jbberefofs  the  proposed  all^ation  would  not  make  the 
declaration  good.  The  public  are  deeply  interested  in  this  rule,  which  indeed^ 
0KiBtB  for  their  benefit,  ati4  waaaatabli^hed  ip  order  to  fiecure  the  independence 
of  the  judges  and  prav^nt  tbam  bel^g  baraesed^by  ve^^tiQus  aotiops;"  and 
tb^  leave  wea  refused. 

In  this  country  the  judges  pf  (be  ^mierior  courts  of  record  are  only  respon- 
«ible  tp  tbe  people  or  the  authorities  oon^titut^  by  the  people,  from  whom 
they  receive  Iheir  commii^ions,  for  tba  manner  in  which  they  discbarge  thp 
great  trusts  of  their  office.  If  in  the  ex^ci^e  of  the  powers  with  which  the^ 
are  clothed.a^  ministe?^  of  justice  they  act  with  partiality,  or  nialiciously,  or 
oorruptly,  or  arbitrarily,  or  oppr^^ively,  tbey.may  be  called  to  an  account  by 
impeachment  a»d  suspended  or  pempved  from  oJftce.  In  some  states  they  may 
be  thus  sqapended  pr  irernoved  withottt  irape^hment,  by  a  vote  of  the  two 
bouses  of  the  li^gislature.  In  the  p^se  of  JRandall  v.  Brigbani,  7  Wall,,  5^3, 
^decided  by  thia  wnrt  at  the  December  term  of  186:5,  we  h^d  occasion  to  con- 
aider  at  some  length  the  liability  of  j^dicial  officers  to  answer  in  a  civil  action 
ior  their  judicial  act9-  (^)  In  that  case  the  plaintiff  had  been  removed  by  the 
.defendant,  who  was  oue  of  the  justices  of  the  superior  court  of  Massachusetts, 
irpra  the  bar  of  that  atate,  and  the  action  was  brought  for  such  removal,  which 
was  alleged  in  the  declaration  to  have  been  made  without  lawful  authority,  aqd 
wantonly,  arbitrarily  and  oppregelvely.    In  considering  the  questions  presented 
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the  coart  observed  that  it  was  a  general  principle,  applicable  to  all  judicial  offi- 
eers,  timt  they  were  not  liable  to  a  civil  action  for  any  judicial  act  done  by  tbem 
within  their  jurisdiction;  that  with  reference  to  judges  of  liuiited  and  inferior 
authority  it  bad  been  held  that  they  were  protected  only  when  they  acted 
within  their  jurisdiction ;  that  if  this  were  the  case  with  respect  to  them,  no  such 
limitation  existed  with  respect  to  judges  of  superior  or  general  authority ;  that 
they  were  not  liable  in  civil  actions  for  their  judicial  acts,  even  when  such  aot3 
wece  in  excess  of  their  jurisdiction,  ^'  unless,  perhaps,  when  the  acts  in  excess 
of  jurisdiction  are  done  maliciously  or  corruptly."  The  qualifying  words  were 
inserted  upon  the  suggestion  that  the  previous  language  laid  down  the  doctrine 
of  judicial  exemption  from  liability  to  civil  actions  in  terms  broader  than  waa 
necessary  for  the  case  under  consideration,  and  that  if  the  langfi^gp  remained 
unqualified  it  would  requfre  an  ei^planation  of  some  pipparently  confticting  ad- 
judications found  in  the  reports.  Tbey  were  not  iatended  as  an  expression  pf 
opinion  that  in  the  cases  supposed  such  liability  would  e^^ist,  but  tp  9»vpid  %kQ 
ej^pressicm  of  a  cpntrary  doctrine. 

§  60.  Distinoiion  drawn  ietweeih  entire  absence  and  mere  esocess  qf  JMri^iOf 
Hon;  and  Judieial  officers  /idd  not  liable  to  civil  action  for  acts  merdy  in  ^scfi^ 
qf  jurisdiction^  even  where  done  vialiciously  or  corriAj>tly. 

In  the  present  case  we  have  looked  into  the  AOtborities,  aod  are  oie^Vy  frpn^ 
them  as  well  afii  from  the  principle  on  which  wy  exemption  is  maint£^ined,  th^t 
the  qualifying  words  used  were  not  necessary  to  a  correct  stat^m^pt  of  tb^ 
law,  and  that  judges  of  courts  of  superior  or  geueral  juri^diptipn  p.re  not  liable 
to  civil  actions  for  their  judicial  aots,  even  when  Si)ch  Q.ots  are  in  §;!^cess  of  their 
jurisdiction  and  are  alleged  to  have  been  done  ipalipiou^ly  or  corruptly.  A 
distinction  must  be  here  observed  between  e^oem  of  jurisdiction  fi^nd  the  ql^r 
absence  of  all  judsdifition  over  the  subject  mi^tter.  Where  tber9  is  clei^rly  up 
jurisdiction  avor  the  subject matter  any  authority  e^^rcised  is  »  us-urppd  Oiuihor- 
ity,  and  for  the  exercise  of  such  authority,  whQa  the  want«of  jnrisdiQtion  \s^ 
known  to  the  judge,  no  excuse  ,i»  pevn^issiblQ.  }3ut  where  jurisdiction  o^er  ^h^ 
subject  matter  is  invested  by  law  in  the  ja(lgQ,  Qr  in  the  oonrt  which  be  ho^ds, 
the  manner  and  extent  in  which  the  jurisdiptipp  shall  bo  e^ercise^l  aregen^F^l^ 
as  much  questions  for  his  determination  ^  any  other  questions  invc^ved  In  thp 
case^  althoogh  upon  the  correctness  of  bis  delprmin^tion  in  these  particula.rfi 
the  validity  of  his  judgments  may  depend.  Thus,  if  ft  probfvt^  opurt,  invested 
only  with  authorit^y  over  wills  and  the  ^ettl^nient  of  estates  of  d^o^^pfH^- 
sons,  should  proceed  to  try  parties  fpr  public  offenses,  jurisdiction  over  the  sk\x\h 
jeot  of  offences  being  entirely  wanting  in  tbe  court,  and  this  being  npcesi^arily 
known  to  its  judgp,  his  commifliaipn  wonld  ^prd  no  proteption  to  bim  in  tho 
exercise  of  the  usurped  authority.  But  if,  on  the  other  h%n4,  a  jnclgp  pf  .1^ 
criminal  court,  invested  with  gener«^l  criminal  jurisdiction  pver  offpn^QS  ppm- 
mitted  within  a  certain  district,  should  hpld  a  particular  act  to  be  a  pnblio 
offense,  which  is  not  by  the  law  made  an  offense,  and  proceed  to  tbe  firre^t  miX 
trial  of  a  party  charged  with  suph  act,  qv  should  sentence  a  p^^ty  oonvipt^d  tp 
a  greater  punishment  than  thftt  autbprized  by  the  law  upon  its  proper  construc- 
tion, no  personal  liability  to  civil  action  for  such  acts  would  attach  to  the  judgp, 
although  those  acts  would  be  in  excess  of  his  jurisdiction,  or  pf  the  jurisdiction 
<jtf  the  court  held  by  him,  for  these  are  particulars  for  his  judicial  consid^ra^ 
tion,  whenever  his  general  jurisdiction  over  the  subject  matter  is  invoked*  In- 
deed some  of  the  most  ditUcult  and  embarrassing  questions  which  a  judicial 
^ifiheer  is  called  upon  to  consider  and  determine  relate  to  his  jurisdiction,  of 
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PIEECE  «.  BBDWH. 
(Circuit  Court  for  niinois:  8  BisseU,  584^87.     1879.) 

Opinion  by  Blodgett,  J. 

Statement  of  Facts. —  At  the  October  term,  1876,  of  this  court,  on  the  15th 
of  November,  the  plaintiffs  recoTered  a  judgment  against  the  defendant  for 
the  sum  of  $4,730  and  costs.  One  D.  E.  E.  Stewart  was  the  attorney  for  the 
plaintiffs,  and  shortly  after  the  recovery  of  the  judgment  negotiations  nert 
opened  between  the  defendant  Hawkins,  and  Stewart,  for  a  settlement  of  the 
matter,  which  resulted  in  a  compromise,  by  which  Hawkins  paid  Stewart^  as 
the  plaintiffs'  attorney,  the  sum  of  $4,150,  and  Stewart  entered  a  satisfaction 
of  the  judgment,  the  amount  paid  being  $640  less  than  the  amount  for  which 
the  judgment  was  recovered.  The  plaintiffs  now  move  to  set  aside  this  satis- 
faction on  the  ground  that  Stewart  had  no  authority  to  make  the  compromise. 
No  part  of  the  money  received  by  Stewart  was  ever  paid  to  the  plaintiffs,  it 
being  admitted,  as  part  of  the  facts  of  the  case,  that  Stewart  absconded  and 
did  not  account  to  bis  clients  for  the  money  which  he  had  received  under  this 
compromise.  There  is  no  dispute  really  about  the  facts  in  the  case.  Stewart 
was  simply  employed  to  bring  this  i&oit  to  collect  the  amount  due.  He  was 
not  expressly,  nor  impliedly,  so  far  as  the  proof  shows,  authorized  to  accept  less 
than  the  amount  due  in  full  satisfaction. 

§  98.  Attorney  cannot  compro7ni§e  suit 

It  is  conceded  by  the  defendants'  attorney  that  the  entry  of  fall  satisfactioa 
is,  under  the  facts,  void  and  inoperative,  at  least  voidable  on  the  motion  of  the 
plaintiffs ;  but  it  is  also  insisted  that  the  payment  made  to  Stewart  should  be 
applied,  so  far  as  it  would  go,  to  the  satisfaction,  and  that  the  court  should 
now  direct  an  entry  to  be  made  setting  aside  the  satisfactkm  as  to  the  unpaid 
$640.  The  plaintiffs,  in  support  of  the  motion,  dted  a  lai^  number  of  eases 
which  go  clearly  to  maintain  the  proposition  that  an  attorney  dnthorfaBed  to 
collect  simply  has  no  authority  to  compromisa,  and  there  is  no  dispute  about 
that  question,  in  tiie  state  of  Illinois  especially,  as  tbene  is  a  large  auiiLb«r  of 
eases  sustaining  the  plaintiffs'  proposition;  but  the  question  in  this  case  m 
whether  the  plaintiffs  are  entitled  to  have  the  satisfaction  set  aside  entirely 
and  be  authorized  to  collect  the  full  amount  of  the  judgment.  The  contest  ik 
this  motion  has  been  in  reference  to  the  extent  to  which  this  payment  sfaooid  be 
treated  as  a  satisfaction. 

There  is  no  evidence  in  the  case  that  th^re  was  any  fraudulent  coUusioii  be- 
tween Hawkins,  the  defendant  who  made  the  settlement,  and  Stewart;  but  oa 
the  contrary,  whatever  evidence  there  is  bearing  on  that  point  shows  that  Haw- 
kins was  acting  in  good  faith ;  that  Stewart  was  threatening  to  issue  an  execs- 
tion  and  interfere  with  real  estate  Hawkins  had  in  the  city  of  Chicago;  and. 
Hawkins  stood  in  reference  to  this  whole  claim  merely  in  the  light  of  sure^, 
and  under  the  circumstances  entered  into  this  negotiation  for  a  settlemeat 
which  resulted  in  a  deduction  of  $640  from  a  claim  of  over  $4,700^  and  oa 
Stewart  proposing  to  make  that  deduction,  which  he  claimed  he  had  a  right  to 
make,  and  representing  to  Hawkins  be  was  authorized  by  his  clients  to  make 
a  settlement,  Hawkins  paid  him  the  money  in  satisfaction  of  the  judgment. 

It  is  admitted  by  the  attorney  for  the  plaintiffs  that  if  the  money  had  been 
paid  to  Stewart  on  account  it  would  be  a  good  payment,  no  matter  if  Stewart 
did  fail  to  respond  to  his  clients.    It  is  conceded  that  Stewart,  under  his  powen 
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t6  cdllect,  could  have  received  less  than  tbe  full  amoant,  and  applied  any  pay^ 
ment  as  far  as  it  went.  He  had  pbwer  to  feceive  the  raorley,  and  apply  it  oil 
the  judgment.  The  receipt  of  the  tnoil^,  therefore,  was  within  the  authority 
of  the  attorney,  bdt  he  had  no  authority  to  rdiease,  ftnd  the  attempt  on  bid 
part  to  make  the  release  was  an  act  in  excess  of  his  power.  The  complaint  of 
the  plaintiflFs,  therefore,  against  Hawkins,  that  he  paid  Stewart  the  money,  bttt 
that  Stewart  failed  to  pay  it  over  to  the  plaintiffs,  might  have  followed,  as  far 
as  that  is  concerned,  as  readily  if  he  had  paid  him  the  full  amount,  as  if  he 
had  only  paid  part  of  it.  But  it  is  conceded  that  if  Hawkins  had  paid  Stewart 
the  full  amount  the  satisfaction  would  have  been  binding.  I  think,  then, 
under  all  the  circumstances  of  the  case,  without  quoting  the  authorities  which 
have  been  cited  on  the  part  of  the  defendant,  that  the  plaintiffs  are  entitled  to 
have  this  satisfaction  set  aside ;  but  at  the  same  time  only  on  condition  that 
they  shall  indorse  the  amount  which  was  received  by  Stewart  on  the  judgment^ 
so  that  the  judgment  will  remain  in  force  as  to  the  unpaid  portion. 

§  94.  Whether  writ  of  error  lies  to  review  action  of  court  upon  affidavits  in 
-setting  aside  satisfaction  of  judgmemt, 

I  have  been  somewhat  embarrassed  in  regard  to  the  case  because  the  court  is 
disked  to  pass  upon  the  rights  of  parties  upon  affidavits,  and  without  that  in- 
Testigation  of  the  facts  in  the  case  which  can  be  made  on  a  trial,  and  where, 
perhaps,  it  may  be  a  question  whether  the  plaintiffs,  if  they  wished  to  doso, 
<k)ald  assign  error  to  the  ruling  of  the  oourt.  There  are  some  authorities,  how- 
ever, otte  in  Massachusetts,  which  I  have  examined,  where  error  was  assigned 
upon  the  refusal  of  the  court  to  set  aside  a  satisfaction ;  and  it  may  be  that 
the  plaintiffs  can  get  this  question  before  the  supreme  Court  on  the  record  as 
it  now  stands. 

*  noVKSSB.  i).  PABiLEIt 

(i  Cranch,  486-455.    1818.) 

Ai>t£al  from  IT.  S.  Cirdnit  Oodrt,  District  of  Massachusetts. 

'Opinion  by  Marshall,  0.  J. 

'STATBMBiJT  or  Pacts. —  Irt  the  year  1782  John  Holker,  one  of  the  plaintiffs 
in  this  cause,  Banid  Barker,  defendant,  and  Williaih  Duer,  who  is  dead,  in^lvefit, 
formed  a  ttbditig  company  un^er  the  name  and  firm  of  Daniel  Parker  An  Oo.y 
of  whidh  Daniel  PaHcer  was  the  acting  partner.  After  receiving  large  sums  of 
itioney  and  contractitig  debts  to  a  gi^t  amount  Parker  absconded  from  the 
United  Stated  without  making  any  sefttlemetit  of  his  accounts.  Ih  the  month 
of  December,  1T85,  Holker  commenced  a  muit  against  Parker  in  the  court  Of 
^mmon  pleas  for  the  county  of  Philadelphia,  \vhere  the  toid  Parker  had  re- 
sided and  carried  on  the  business  of  the  coparthership.  This  suit  was  com- 
hienoed  by  attaching  the  effects  of  Parker  in  the  bands  of  Thomas  Fitzsimtnons. 
In  June,  1 788,  a  jud^^nt  in  favor  of  the  said  fiolker  was  rendered  on  the  Verdict 
of  a  jury  for  the  sum  of  4T,S31Z.  13*.  9d.,  Pennsylvania  currency,  equal  to 
$1^,951.03.  The  property  attached,  an!iounting  to  $5,000^  was  sold  and  paid  to 
the  said  Holker,  towardsisatisfying  this  judgment  Other  attachments  were  l&id 
fey  Holker  oh  the*  property  of  Parker,  and  prodeedings  were  also  instituted 
against  him  by  other  persons,  creditors  of  the  dompany.  On  the  81st  of  De- 
cfember,  1788,  while  the^e  were  depending,  an  indenture  of  six  part6  was  made 
MUd  executed  between  said  Pairker,  by  Andrew  Craigie^  his  attorney,  of  the  first 
part,  John  HoTker  of  the  second  part,  Samuel  Bogers  of  the  fourth  pait,  l)y 
Andi^w  Oraigie,  his  attofdey,  l^yal  Flint  of  the  fifth  patt^  and  sutidry  credit- 
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ore  of  Daniel  Parker  &  Co.  of  the  sixth  part.    William  Duer  was  named  in 
the  said  indenture  as  of  the  third  part,  bat  never  executed  the  deed 

The  object  of  this  deed  was  to  convey  to  Boyal  Flint,  in  trust  for  the  cred- 
itora  of  Daniel  Parker  &  Co.,  and  for  other  purposes  therein  specified,  the  part- 
nerehip  effects  of  Greyer,  De  la  Lande  and  Fynye,  to  which  Parker  represented 
himself  to  be  entitled,  and  which  he  had  previously  conveyed  to  the  said  Samuel 
Bogera.  By  this  indenture  the  said  Parker  covenanted,  among  other  things^ 
that  he  would,  within  eight  months  from  the  date  thereof,  repair  to  Philadel- 
phia pereonally  or  by  attorney,  and  then  settle  all  the  accounts  of  the  com- 
pany. It  was  further  agreed  that  the  said  Parker  and  Holker  should,  withia 
eight  months  from  the  date  of  the  first  indenture,  reciprocally  give  bonds  to 
each  other  in  the  penal  sum  of  50,000Z.,  Philadelphia  currency,  conditioned  for  the 
settlement  of  their  respective  accounts  within  ten  months  thereafter,  and  for 
payment  of  their  sevenil  balances  to  Boyal  Flint  and  his  successore  for  the 
trusts  in  the  said  indenture  mentioned.  The  bonds  to  be  assigned  to  the  said 
Boyal  Flint  or  his  successore  in  trust  as  aforesaid.  In  consideration  of  the  prem- 
ises the  said  Holker  and  also  the  said  parties  of  the  sixth  part  severally  cov- 
enanted with  the  said  Parker  that  they  would  immediately  '^  vacate,  annul, 
discontinue  and  withdraw  all  suits,  actions  and  proceedings  whatever,  which  they 
or  any  or  either  of  them  shall  or  may  at  any  time  or  times  heretofore  have  com- 
menced, brought  or  prosecuted  against  the  said  Daniel  Parker  or  his  estate,  goods, 
chattels  or  property,  in  any  court  or  place  whatsoever  in  Europe  or  America,  and 
shall  and  will  place  him,  the  said  Daniel  Parker,  and  his  property,  in  the  same 
situation  as  they  were  before  the  commencement  of  such  suits  or  proceedings."^ 
And  the  said  Holker  further  covenanted  not  to  commence  or  prosecute  any 
action  against  him,  the  said  Parker,  for  any  balance  that  might  be  due  until 
after  eighteen  months  after  the  eight  months  aforesaid  should  ha^e  expired. 
The  bonds  were  given,  but  Parker  failed  to  comply  with  the  covenant  for  set- 
tling the  accounts  of  the  copartnerehip  transactions. 

The  eflfects  of  Geyer,  De  la  Lande  and  Fynye,  which  were  assigned  to  Boyal 
Flint,  being  insufficient  to  satisfy  previous  charges  on  them,  proved  totally  un- 
productive. Debts  to  a  large  amount  due  from  Daniel  Parker  &  Co.  werq 
recovered  from  Holker  and  paid  by  him.  On  the  21st  July,  1796,  Holker 
made  a  power  of  attorney  to  James  Lloyd,  of  Boston,  for  the  purpose  of  recov- 
ering from  the  said  Parker  the  moneys  supposed  to  be  due  to  him,  and  at  the 
same  time  transmitted  to  the  said  Lloyd  copies  of  the  judgment  obtained  by 
him  against  Parker  in  June,  1788;  and  of  a  judgment  obtained  against  Holker 
by  John  Boss  for  the  sum  of  12,933^.  7«.  Id.  Pennsylvania  currency,  equal  to 
$34,488.95.  This  judgment  was  for  a  debt  due  from  Daniel  Parker  &  Co.,  was. 
rendered  subsequent  to  the  indenture  of  six  parts  hereinbefore  stated,  and  had 
been  discharged  by  Holker.  Mr.  Lloyd  placed  these  papere  in  the  hands  of 
Mr.  Lowell,  an  attorney  at  law  of  Boston,  who  instituted  an  action  of  debt  on 
the  judgment  obtained  by  Holker  against  Parker.  This  suit  was  brought  by 
way  of  attachment.  At  the  June  term,  1797,  Daniel  Parker  appeared,  by  his. 
attorney,  and  filed  four  several  pleas  in  bar  of  the  action,  in  all  of  which  the 
indenture  of  six  parts  hereinbefore  stated  was  pleaded  as  a  release  of  the  judg- 
ment.on  which  the  suit  was  in^titut^d. 

The  plaintiflTs  attorney  prayed  oyer  of  the  instrument  of  which  the  defend- 
ant had  made  a  profert  in  his  pleas;,  and,  in  the  October  term,  1797,  not  having 
replied  or  demurred  to  the  said  pleas,  entered  into  a  rule  of  court,  by  which  the 
said  action  and  all  demands  were  referred  to  Kathan  Goodale,  George  Debloia 
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and  Fisher  Ames,  Esqs.,  with  liberty  reserved  to'Holker  of  disagreeing  to  the 
rule  thirty  days  after  he  should  receive  notice  of  it.  Notice  of  this  rule  was 
received  by  Holker  in  August,  1798,  but  he  does  not  appear  to  have  been  in- 
formed that  any  liberty  of  dissenting  from  it  was  reserved  to  him.  It  would 
seem  that  he  submitted  to  it  with  some  repugnance,  and  under  the  idea  that 
it  was  unavoidable. 

On  the  8th  of  September,  1798,  Holker  made  an  affidavit,  which  he  trans- 
mitted to  his  attorney,  stating  many  reasons  why  the  referees  should  not  im- 
mediately proceed  to  make  up  their  award  in  the  case,  and  showing  that  in  the 
settlement  of  the  complex  accounts  between  Parker  and  himself,  much  testimony 
would  be  required  respecting  transactions  both  in  Europe  and  America,  and 
that  so  much  depended  on  the  entries  in  the  books  of  the  bank  at  PbiLadel- 
phia,  that  the  settlement  ought  to  take  place  there.  He  declared,  however^ 
that  he  would  endeavor  to  be  prepared  to  appear  before  the  arbitrators  in  the 
succeeding  months  of  November  or  December,  or  sooner  if  practicable.  In 
October,  1798,  the  rule  of  reference  was  made  absolute.  Mr.  Holker  had  as- 
signed this  claim  to  Mr.  Lowell,  the  father  of  his  attorney  at  law,  the  adminis- 
trator of  Mr.  Eussell,  so  far  as  would  be  necessary  to  satisfy  a  debt  due  to 
Russell's  estate.  On  the  6th  of  November,  1798,  Mr.  Lloyd  wrote  a  letter  to 
Mr.  Holker,  informing  him  that  his  affidavit  had  been  laid  before  the  court,  in 
consequence !of  which  his  cause  had  been  continued  until  the  succeeding  June 
term.  On  Hhe  23d  of  the  same  month  Mr.  Lloyd  addressed  another  letter  to 
Mr.  Holker,  informing  him  that  the  '^referees  would  attend  to  his  business 
whenever  it  might  be  convenient  for  him  to  appear  before  them." 

Suits  had  been  instituted  against  Holker,  in  Philadelphia,  in  which  lie  had 
been  compelled  to  give  bail  in  large  sums.  He  then  resided  in  Virginia,  and 
was  arrested  in  Baltimore,  by  his  bail,  in  April,  1799,  and  carried  to  Philadel- 
phia, where  he  was  enabled  to  obtain  other  bail  on  no  other  condition  than  the 
express  stipulation  of  not  proceeding  to  Boston.  On  the  18tb  of  May  he  made 
an  affidavit  before  the  mayor  of  Philadelphia,  stating  that  he  was  prevented 
by  this  detention  from  proceeding  to  Boston  in  order  to  attend  the  referees  in 
person  as  he  proposed  to  do.  That  he  was  about  petitioning  the  supreme 
court  of  Pennsylvania  for  a  special  court,  which  he  bad  reason  to  believe  he 
should  obtain  in  the  course  of  the  succeeding  July  or  August,  but  that  in  the 
meantime  it  was  utterly  out  of  bis  power  to  go  to  Boston.  This  affidavit  was 
transmitted  to  his  attorney  in  Boston.  On  the  24th  of  June,  Mr.  Lowell  ad- 
dressed the  following  letter  to  Mr.  Holker:  "i  received  your  affidavit  through 
my  friend  Mr.  Lloyd,  and  with  much  difficulty  obtained  a  delay.  The  referees 
adjourned  to  the  1st  of  September  next,  when  the  cause  will  go  on  at  all  events, 
whether  you  are  here  or  not.  As  to  success  without  your  aid  it  is  out  of  the  ques- 
tion, as  we  know  nothing  of  the  cause,  and  as  your  subsequent  covenants  with 
Parker  will  appear  to  annihilate  your  claims  under  the  judgment.  Whether 
you  will  eventually  succeed  in  getting  a  nominal  judgment  against  Parker  if 
you  do  attend,  you  alone  can  judge.  I  am  rather  inclined  to  think  I  could  per- 
suade the  adverse  counsel  to  give  us  a  judgment  for  the  whole  or  part  of  the 
property  attached  —  ($7,200).  They  appear  to  be  heartily  sick  of  defending 
Parker,  as  they  know  him  to  be  immersed  beyond  hope  of  recovery,  and  are 
doubtful  whether  they  will  be  compensated  for  their  trouble.  Whether  some 
arrangement  of  this  sort  would  not  be  advantageous  to  you  if  it  can  be  elBfected, 
considering  your  doubt  of  recovery,  and  the  certainty  of  Parker's  inability  to 
pay  what  may  be  decreed,  you  best  can  judge.    Whatever  you  do  on  this 
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point  let  it  b©  explicit,  as  Mr  Lloyd  and  myself  mean  to  avoid  all  responsibil- 
ity, and  every  hazard  of  future  blamd.  I  beg  you  will  inform  me  speedily 
What  we  shall  do  about  your  action,  as  the  referees  will  meet  in  sixty  days  or 
thereabouts.'^ 

This  letter  was  transmitted  to  Mr.  Holker  by  Mr.  Uoyd,  who  subjoined 
thereto  the  following  letter:  "Immediately  on  the  receipt  of  your  favor  cover* 
ing  a  memorial  to  the  circuit  court,  I  delivered  th^m  both  to  Mr.  Lowell,  who 
duly  attended  thereto;  the  result  is  communicated  in  the  foregoing  letter  from 
that  gentleman.  His  obtaining  the  delay  is  what  could  not  have  been  cal- 
culated on.  The  court  would  not  have  granted  it.  To  avoid  expense  in  fee- 
ing counselors,  it  was  acceded  to  by  the  other  party.  The  period  now  fixed 
can  no  longer  be  protracted  on  any  account  whatsoever.  From  what  I  can 
learn  of  the  disposition  of  the  defendants,  it  is  truly  depicted  to  you  in  Mr. 
Lowell's  letter;  they  would,  as  he  observes,  probably  confess  judgment  for  the 
greater  part  if  not  the  whole  of  the  property  attached.  It  must  be  understood 
that  they  would  do  this  only  on  the  condition  that  they  should  receive  a  full 
discharge  from  you  on  account  of  Daniel  Parker.  Tou  will  please  to  let  me 
receive  your  determination  as  soon  as  may  be  convenient." 

These  letters  were  never  answered  by  Mr.  Holker.  A  petition  had  been  pre- 
sented by  Holker  to  the  supreme  court  of  Pennsylvania,  to  have  his  person  lib- 
erated on  delivering  up  all  his  property  for  the  use  of  his  creditors,  m  pursu- 
ance of  a  law  of  that  state.  This  petition  came  on  to  be  heard  on  the  13th  of 
September,  1799,  but  was  continued  from  time  to  time  until  the  14th  day  of 
April,  1800;  when,  by  the  judgment  of  that  court)  he  was  discharged  from  cus- 
tody. 

The  refdrees  nlade  the  followmg  rep6rt  to  th^  drcuit  court  daring  the  Octo- 
ber term,  1799:  *^  The  subscribers,  pursuant  to  the  annexed  rnl^  met  at  the 
office  of  Kathan  Goodale,  on  the  8th  day  of  June,  1799,  after  notifying  John 
tx)Well,  Jr.,  esquire,  attorney  for  the  plaintiff,  John  Holker,  and  William  Hull, 
esquire,  attorney  for  said  Dani^  Parker,  the  said  attorneys  attending  our  meet- 
ing, and  John  Lowell,  Jr.,  esquire,  in  behalf  of  said  Holker,  having  asked  a 
delay  or  adjournment  until  the  1st  day  of  September  then  next,  now  last  past, 
and  on  the  said  1st  day  of  Scfptember  the  referees  havir^g  again  met,  and  the 
^id  parties  appearing  by  their  attorneys,  and  having  been  fully  beard,  the  said 
meeting  was  again  adjourned,  at  the  request  of  the  said  Lowell,  until  this  d&j, 
being  the  23d  day  of  October,  1799,  when  the  said  attorneys  having  again  ap- 
peared, and  nothing  further  being  offered  in  support  of  their  several  allegal^ons, 
we  do  award  that  the  said  John  Holker,  the  plaintiff,  recover  against  the  said 
Daniel  Parker  the  sum  of  $5,000,  in  full  ^tisfaction  and  discharge  of  all  debts, 
costs;  judgments,  executions,  accounts,  controversies,  claims,  or  demauids,  sab- 
iSisting  between  them,  of  what  name  or  nature  S6ever." 

The  award  was  read  and  accepted,  and  judgment  immediately  rendered  for 
$5,000,  without  costs,  which  sum  was  re6eived  by  the  attorney  of  Mr.  Holker, 
and  the  balance,  after  deducting  costs  and  commissions,  was  paid  to  the  admin- 
istrator of  Russell,  to  whom  Holker  was  indebted,  and  to  whom  he  had  made 
an  assignment  of  his  claims  against  Parker,  so  far  as  it  should  be  necessary  to 
satisfy  the  said  debt. 

It  appears  that  the  evidences  in  support  of  Holker's  claims,  other  than  the 
two  judgments  which  have  been  mentioned,  were  never  in  the  hands  of  his 
counsel,  and  were  consequently  never  laid  before  the  referees;  that  the  counsel 
fdr  Holker  never  controverted  the  nU^Ettidn  ihade  on  the  part  of  Parker,  that 
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tbe  judgment  obtained  by  Holkei*  in  the  court  for  the  connty  of  Philadelphia 
was  released  by  the  indenture  of  six  parts;  iTor  erer  insisted  that  it  was  to  be 
considered  as  prima  facu  evidence,  subject  to  sneb  objections,  or  to  snch  dis- 
counts as  Parker  might  make.  The  accounts  between  the  parties  do  not  appear 
to  have  been  examined,  nor  the  judgment  of  the  arbitrators  exercised  on  any 
part  of  the  case.  The  award  for  $5,000  was  made  with  the  consent  of  Parker^s 
attorney,  and  without  objection  on  the  part  of  Holker's  attorney.  That  trans- 
action is  thus  stated  by  Mr.  Lowell:  '^Some  time  before  the  trial,  the  counsel 
for  Parker  did  lead  this  deponent  to  understand  that,  as  they  were  desirous  of 
closing  the  affair,  they  should  not  object  to  our  taking  judgment  for  the 
amount  attached,  but  the  deponent  wholly  and  absolutely  did  reject  the  said 
proposal.  He  however  stated  it  to  said  Holker,  and  begged  his  instructions 
Ihereon,  but  said  Holker  never  replied  to  said  letter;  when  the  referees  met, 
and  this  deponent  found  they  would  proceed  to  final  judgment  against  his 
client  for  defect  of  evidence,  be,  this  deponent,  stated  the  former  offer,  but  the 
adverse  counsel  refused  to  agree  to  it,  but  said  that  they  had  no  objection  to 
our  taking  judgment,  if  the  referees  saw  fit^  for  $6,000  instead  of  $7,200  or 
thereabouts,  the  amount  attached;  though  they  declared  they  bad  doubts 
Whether  on  a  final  liquidation  there  would  be  so  much  due.  The  referees  tak- 
ing th^ir  admission  against  them  awarded  that  sum.  But  it  was  never  agreed 
by  this  deponent  that  such  a  sum  should  be  taken  in  full  of  the  said  Holker's 
demands.  It  was  no  compromise,  nor  was  there  any  secret  understanding;  but 
he  deemed  it  his  duty  to  obtain  even  this  sum  rather  than  an  award,  which 
would  have  been  otherwise  made,  that  the  said  Parker  owed  the  said  Holker 
nothing."  The  attorney  for  Mr.  Parker^  whose  deposition  is  also  in  the  record, 
^ates  the  transaction  thus :  ^'  After  a  considerable  examination  of  the  accounts 
by  the  arbitrators  without  coming  to  a  decision,  Mr.  Lowell  agireed  that  they 
should  award  to  Mr.  Holker  $5,000,  in  full  of  all  demands,  provided  I  would 
agree  to  give  security  for  the  payment  of  the  money  to  Mr.  Holker  or  to  bis 
attorney,  Mr.  Parker  being  abroad.  I  agreed  to  it  We  both  agreed  to  it.  It 
was  done.  When  Mr.  Lowell  and  myself  had  agreed,  we  stated  our  agreemseiit 
to  the  arbitratorsw"  To  another  interrogatory  the  same  witness  answers:  ^^I 
^id  not  recommend  to  the  arbitrators  any  award  until  the  parties  had  agreed 
upon  a  sum ;  mysdf  and  Mr.  Lowell." 

Two  of  the  arbitrators  are  dead.  The  deposition  of  the  third  has  beea 
taken.  He  says  that  the  award  was  founded  entirely  on  the  admission  of  Mr. 
Parker's  attorney. 

The  correspondence  of  Mr.  Holkw  With  his  attorneys  showed  his  oonfident 
reliance  on  the  judgment  placed  in  their  hands  as  amounting  to  prima  facie 
evidence,  and  that  his  claims  considerably  exceeded  those  judgmenta  The  evi- 
dence now  taken  in  the  cause  swells  them  to  a  very  great  amount.  There  is 
evidence  that  Daniel  Parker  was  at  the  time  much  embarrassed  in  consequence 
of  deep  speculation  in  the  national  debt  of  France;  and  that  he  was  certainly 
believed  by  the  atLorney  of  Mr.  Hotker  to  l>e  insolventw  This  was  at  that  time 
the  general  impression.  It  was  afterwards  known  to  be  erroneous.  Mr.  H<dker 
instituted  a  suit  against  Mr.  Parker,  in  France^  where  it  was  determined  that 
he  was  barred  by  the  judgment  rendei'ed  against  him  in  the  circuit  court  of  the 
United  States,  on  the  award.  Holker  and  his  trustees  have  now  brought  this 
suit  in  the  circuit  court  of  the  United  States,  sitting  in  chancery,  praying  that 
the  award  may  be  set  aside  in  whole  or  in  party  that  the  accounts  betweea 
Holker  and  Parker  may  be  settled,  and  that  Parker  may  be  dec^reed  to  pay  the 
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sum  which  shall  appear  to  be  due.  Parker  has  pleaded  the  award  and  judg- 
ment thereon  in  bar  of  these  clairins  and  of  any  account.  On  the  hearing  the 
bill  of  the  plaintiffs  was  dismissed,  and  from  that  decree  an  appeal  was  made 
to  this  court. 

§  95*  An  attorney  at  I'aWj  as  suohy  has  authority  to  submit  a  cause  to  arbUror 
tion. 

On  the  part  of  the  appellants  it  is  contended  that  an  attorney  at  law  has  no 
power,  without  the  consent  of  his  client,  to  transfer  a  cause  to  other  judges 
than  those  appointed  by  the  laws,  and  to  place  it  before  a  tribunal  distinct 
from  that  before  which  the  party  himself  has  chosen  to  place  it.  In  this  opin- 
ion, however,  the  majority  of  the  court  does  not  concur.  It  is  believed  to  be 
the  practice  throughout  the  Union  for  suits  to  be  referred  by  consent  of  coun- 
sel without  special  authority,  and  this  universal  practice  must  be  founded  on  a 
general  conviction  that  the  power  of  an  attorney  at  law  over  the  cause  of  his 
client  extends  to  such  a  rule.  Were  it  otherwise,  courts  could  not  justify  the 
permission  which  they  always  grant,  to  enter  a  rule  of  reference  when  con- 
sented to  by  counsel  on  both  sides.  In  this  case,  however,  the  letter  and  affi- 
davit of  Mr.  Holker  of  the  8th  of  September,  1798,  manifests  at  least  an 
acquiescence  in  the  rule,  which  the  opposite  party  had  a  right  to  consider  as  an 
assent  to  it.  The  same  letter  and  affidavit  will  meet  the  still  stronger  objec- 
tion which  has  been  made  to  the  reference  of  matters  not  involved  in  the  suit 
Actually  depending  in  court.  They  certainly  impair  very  much  the  weight  and 
influence  of  those  arguments  which  have  been  urged  against  so  much  of  the 
award  as  respects  those  demands  of  Holker  which  were  not  in  suit.  The  court, 
however,  does  not  perceive,  in  the  transactions  which  took  place  previous  to 
the  award  itself,  any  circumstance  which  could  justify  a  decree  to  set  it  aside^ 
The  great  and  real  question  in  the  cause  is,  has  the  award  been  made  under 
such  circumstances,  and  is  it  of  such  a  character,  that  it  ought  to  bind  the 
parties  ? 

In  examining  this  question  it  is  natural  to  inquire  whether  this  be  in  fact  an 
award,  in  forming  which  the  judgment  of  the  arbitrators  has  been  exercised, 
or  a  compromise  wearing  the  dress  of  an  award.  The  evidence  upon  this  point 
is  thought  very  clear.  Nothing  can  be  more  explicit  than  the  testimony  of 
Gteneral  Hull,  who  was  the  attorney  of  Mr.  Parker.  He  states  an  agreement 
in  the  most  express  terms  between  himself  and  Mr.  Lowell  on  the  sum  for 
which  the  award  should  be  given ;  and  the  arbitrator,  whose  deposition  has 
been  taken,  declares  that  the  aw^rd  was  made  solely  on  the  acknowledgment 
of  the  defendant's  counsel.  To  the  deposition  of  Mr.  Lowell  himself  great 
respect  is  due.  He  denies  a  compromise,  but  on  examining  his  testimony  the 
court  is  of  opinion  that  his  denial  goes  no  further  than  to  the  form  of  an  agree- 
ment. The  facts  he  states  prove  one  in  substance.  Believing  himself  that 
Holker's  judgment  against  Parker  was  released,  and  that  the  referees  would 
entirely  disregard  it,  he  himself  not  having  insisted  on  it,  or  questioned  the 
validity  of  the  pleas  in  bar,  he  reminded  Parker's  attorney,  in  the  presence  of 
the  referees,  of  his  former  offer  to  give  $7,200  in  satisfaction  of  all  demands* 
It  was  impossible  to  misunderstand  this  declaration.  It  was  substantially  a 
proposition  to  accept  an  offer  which  had  been  formerly  rejected.  General 
Hull  replied  that  he  would  not  now  give  that  sum,  but  would  give  $6,000.  Mr. 
Lowell  did  not  agree  to  accept  this  offer,  but  he  did  not  reject  it.  He  looked 
on  silently,  and  saw  the  referees  about  to  make  up  an  award,  not  on  the  testi- 
mony of  the  cause,  but  on  a  declaration  on  the  part  of  the  defendant  that  be 
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would  give  $5,000,  made  in  answer  to  one  from  himself  apparently  clinging  to 
a  former  offer  to  give  $7,'200.  The  referees  ,neoessarily  construed  this  silence 
into  consent,  and  Mr.  Lowell  was  not  unwilling  that  they  should  put  this  con- 
struction on  it.  He  thought  it  his  daty,  he  says,  to  secure  even  this  sum  for 
his  client  rather  than  have  an  award  that  Parker  owed  him  nothing,  which 
would  have  been  equally  obligatory.  This,  then,  is  substantially  a  compromise 
and  not  an  award.  It  is  difficult  to  examine  this  cause  and  to  feel  the  clear 
conviction  which  wAs  felt  by  Mr.  Lowell,  that  the  referees,  had  the  case  of 
Holker  been  brought  as  fully  before  them  as  it  was  in  the  power  of  his  attor- 
ney to  bring  it,  and  pressed  as  earnestly  on  them  as  its  importance  deserved, 
would  have  awarded  that  Parker  owed  him  nothing. 

Had  not  the  sufficiency  of  the  pleas  in  bar  bee1i  impliedly  admitted  —  had 
the  legal  operation  of  the  covenant  of  six  parts  been  seriously  contested,  it  is 
far  from  being  clear  that  the  referees  would  have  affirmed  the  sufficiency  of 
these  pleas,  or  have  construed  the  covenant  to  be  a  release  of  the  judgment. 
There  is  certainly  much  reason  to  doubt  whether  the  covenant  of  Holker,  al* 
though  it  may  be  an  independent  covenant,  amounts  to  a  release  of  the  judg- 
ment he  had  obtained  against  Parker.  The  mind  of  the  referees  does  not 
appear  to  have  been  exercised  on  or  called  to  this  question.*  They  do  not  ap- 
pear to  have  had  a  fair  opportunity  to  form  an  opinion  on  it.  It  does  not 
appear  that  the  indenture  itself  was  inspected  by  them,  and  the  description 
given  of  it  in  the  pleas  is  inaccurate.  The  pleas  describe  the  covenant  as  con« 
taining  the  word  "  judgment,"  which  it  does  not  contain.  The  covenant  is 
^Uo  vacate,  annul,  discontinue  and  withdraw  all  suits,  actions  and  proceedings 
whatever."  The  pleas  introduce  the  word  "judgment"  in  their  description  of 
the  covenant;  a  word  which  essentially  varies  its  construction.  Had  the  real 
case  been  brought  before  the  referees,  and  their  attention  been  directed  to  this 
circumstance,  it  cannot  be  assumed  as  certain  that  they  would  have  considered 
the  judgment  as  vacated,  or  would  have  refused  to  receive  it  as  prima  facie 
evidence  of  a  claim  to  its  full  amount,  open  to  such  objections  as  Parker  might 
make  to  it.  Had  they  even  been  of  a  different  opinion,  they  could  not  have  be- 
lieved it  certain  that  Parker,  who  had  escaped  from  this  country,  leaving  debts 
to  an  immense  amount  which  Holker  was  compelled  to  pay,  against  whom, 
when  only  part  of  those  debts  were  paid,  Holker  had  obtained  a  judgraimt  for 
$126,961.04,  was  not  the  debtor  of  Holker  to  a  large  amount.  With  this  view 
of  the  case,  had  they  understood  that  Holker  was  intercepted  in  his  attempt  to 
attend  them  and  detained  by  legal  process,  it  ought  not  to  have  been  supposed 
that  they  would  have  refused  to  suspend  the  award  until  the  issue  of  his  appli- 
cation to  the  supreme  court  of  Pennsylvania  for  the  liberation  of  his  person 
should  be  known.  To  this  court,  then,  it  appears  that  this  award  is  not  the 
judgment  of  the  arbitrators  in  the  cause,  but  a  compromise  between  the 
attorneys,  taking  the  form  of  an  award,  and  a  compromise  made  at  a  time 
when  the  cause  was  not  so  desperate  as  the  attorney  supposed  it  to  be.  It  was 
a  sacritice  of  great  and  important  interests  at  a  time  when  that  sacrifice  does 
not  appear  to  have  been  absolutely  necessary.  Has  the  attorney  a  right  to 
make  such  a  compromise? 

§  96,  An  attorney  at  law  as  euch  has  no  authority^  strictly  speaking^  to  inaJce 
a  compromise  for  a  client 

Although  an  attorney  at  law,  merely  as  such,  has,  strictly  speaking,  no  right 
to  make  a  compromise,  yet  a  court  would  be  disinclined  to  disturb  one  which 
was  not  so  unreasonable  in  itself  as  to  be  exclaimed  against  by  all,  and  to  create 
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an  iippi79S8ioD  that  tho  jadgment  of  the  atU>rn9y  has  been  imposed  on  or  not 
fairly  exenoised  in  the  oase.  Bat  where  the  sacrifice  is  such  as  to  leave  it 
Qoarcely  possible  that,  with  a  full  knowledge  of  every  circumstance,  such  a 
compromise  could  be  fairly  mpde,  there  can  be  no  hesitatioa  in  saying  that  the 
compromise,  beir^g  unauthorized,  and  being  therefore  in  itself  void,  ougbt  not 
to  bind  the  injured  party.  Though  it.  may  assume  the  form  of  an  award  or  of 
a  judgment  at  law,  the  injured  party,  if  his  own  conduct  has  been  perfectly 
blameless,  ought  to  be  relieved  against  it  This  opinion  is  the  more  reasonable 
because  it  is  scarcely  possible  that,  in  such  a  case,  the  opposite  pai*ty  can  be 
ignorant  of  the  unfair  advantage  he  is  gaining.  His  conduct  can  seldom  fail 
to  be  tainted  with  some  disingenuous  practice,  or,  if  it  bas  not,  he  knows  that 
be  is  accepting  a  surrender  of  the  rights  of  another  from  a  man  who  is  not 
authorised,  to  make  it. 

The  testimony  in  this  cause  accounts  for  the  readiness  with  which  Mr.  Lowell 
acceded  to  the  offer  of  General  Hull.  He  acted  under  a  mistake,  and  that  mis^ 
take  is  fully  disclosed  in  the  record.  He  believed  Farker  to  be  irretrievably 
rained.  He  thought  him  totally  and  absolutely  insolvent.  This  impression 
was  communicated  to  the  referees.  They  too  were  of  opinion  that  to  drudge 
through  the  trunks  of  papers  arrayed  before  them,  for  the  purpose  of  ascer- 
taining how  much  one  insolvent  owed  another,  would  be  a  useless  waste  of 
time.  Mr.  Lowell  was  apparently  of  opinion  that  nothing  beyond  the  attached 
effects  was  worth  pursuing.  He  believed  sincerely  that  an  award  of  $700,000 
would  not  avail  his  client  more  than  an  award  for  $7,000,  and  that  he  should 
ill  perform  his  duty  if  he  put  the  attached  effects  in  any  hazard  in  the  vain  at* 
tempt  to  get  a  judgment  for  a  larger  sum.  He  could  not,  therefore,  venture 
on  any  measure  which  might  have  produced  a  release  of  those  effects.  They 
were  the  sole  object  of  his  contemplation  and  pursuit.  Those  he  knew  to  be 
fflibstance;  every  thing  further  he  thought  a  shadow.  This  opinion  seems  to 
have  influenced  his  whole  conduct,  and  to  have  determined  him  to  accede  to 
the  compromise  offered  by  Parker's  attorney.  It  has  been  said  that  an  award 
rendered  under  these  circumstances  ought  not  to  bind  Holker,  unless  his  own 
gross  negligence  may  have  deprived  him  of  that  equity  which  would  otherwise 
belong  to  his  case.  Let  his  conduct  be  examined.  He  appears  to  have  been 
strongly  impressed  with  the  importance  of  bis  personal  attendance  on  the  arbir 
trators.  Indeed,  it  could  scarcely  be  otherwise.  Although  his  judgment 
against  Parker  might  not  be  viewed  as  a  nullity,  it  would  certainly  be  opened, 
and  all  the  items  on  which  it  was  founded  be  liable  to  exception.  His  personal 
explanations  would  certainly  be  essential.  They  would  also  be  essential  in  en- 
countering the  credits  which  might  be  claimed  by  Parker.  His  personal  at* 
tendance  was  impossible.  He  appears  to  have  indulged  the  hope  that  he  might 
be  liberated  in  time,  until  the  period  allowed  for  appearing  before  the  referees 

bad  pas^  away. 

It  is  true  that  heougbt  to  have  transmitted  his  papers  to  his  attorneys.  The 
evidence  now  adduced,  or  aconsiderable  part  of  it,  might  then  have  been  obtained. 
That  be  was  led  to  believe  Parker  insolvent  would  not  be  a  sufficient,  excuse  for 
neglecting  to  do  so,  unless  it  could  be  shown  that  this  impression  was  made  by 
Parker  himself,  or  by  his  ag^itSn  The  eviden<^  to  this  point  does  not  amount 
to  more  than  light  suspicion.  Yet  when  it  is  recollected  that  the  plaintiff  was 
embarrassed  and  detained  by  legal  process;  that  he  did  not  possess  a  dear  and 
distinct  knowledge  of  the  testimony  which  would  be  required;  that  some 
apology  for.  not  making  an  early  exertion  to  obtain  that  testimony  is  to  be 
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foand  in  the  hope  be  indulged  of  being  enabled  by  the  diaoharge  of  his  person 
to  attend  the  referees;  that  the  expectation,  that  the  jadgments  in  the  hands 
of  his  counsel  would  be  regarded  by  the  referees,  ought  not  to  be  considered 
as  entirely  unfounded^  this  court  is  of  opinion  that  it  would  be  too  rigid  an 
application  of  the  rule  which  exacts^  from  those  against  whom  iniquitous  judg- 
ments have  been  obtained,  evidence  of  having  done  all  that  was  practicable  at 
law,  to  deny  relief  in  this  case*  With  the  single  exception  of  his  omitting  to 
furnish,  the  evidence  on  which  his  judgment  against  Parker  was  obtained,  and 
to  furnish  copies  of  other,  judgments  rendered  against  him  as  one  of  the  firm 
of  Daniel  Parker  is  Company,  as  he  did  in  the  case  of  Boss  (of  the  efficacy  of 
all  which,  if  furnished,  nothing  decisive  can  be  said),  no  negligence  can  be  im« 
ppted  to  Holker.  He  has  not  rested  under-  tfae^  deoisioi^  against  him,  until 
Parker,  confiding  in  his  security,  may  have  lost  the  means  of  protecting  him<^ 
self  from  an  unjust  demand^  but  has  pursued  him  diligently  in  the  courts  of 
Prance.  Finding  this  award  and  the  judgment  thereon  to  be  an  insurmonnt^ 
able  bar  to  the  examination  of  his  claim  in  the  courts  of  France,  he  has  with- 
out loss  of  time  instituted  this  suit.  Nothing  appears  in  the  cause,  to  induce 
an  opinion  that  the  claims  of  the  parties  may  not  now  be  as  fairly  and  as  fully 
examined  as  the}^  could  have  been  before  the  referees  in  1799. 

Upon  a  fnll  view  of  the  whole  cause,  this  court  is  of  opinion  that  the  cirouit 
court  erred  in  dismissing  the  bill  of  the  plaintiffs ;  and  that  the  decree  ought  to 
be  reversed  and  annulled,  with  directions  to  set  aside  the  award  and  the  judg- 
ment rendered  in  October,  1799,  and  to  direct  an  account  between  the  plaintiff 
Holker  and  the  defendant. 

ERWIN  V,  BLAKEL 
(8  Peters,  18-28.    1884.) 

Atpbal  from  TT.  S.  Circuit  Court,  West  Tennessee. 

Opinion  by  Ma.  Justice  Story. 

Statkhekt  of  Facts. —  The  principal  question  in  the  case  is  whether  the 
plaintiff,  Blake,  has  entitled  himself  to  a  reconveyance  of  the  land  in  contro- 
versy against  the  judgment  creditor,  Erwin;  the  same  land  having  been  sold 
upon  execution,  and  being,  by  the  laws  of  Tennessee,  redeemable  by  the  owner 
at  any  time  within  two  years  after  the  sale;  and  that  question  turn?  upon  this, 
whether  the  judgment  has  been,  according  to  those  laws,  duly  discharged  within 
the  two  years  by  the  judgment  debtor.  It  is  clear  from  the  evidence  that 
Fulton,  as  attorney  of  Erwin,  did  give  a  receipt  discharging  the  whole  of  the 
claim  under  the  judgment^  amounting  on  the  last  day,  when  the  land  was  rer 
deemable,  to  $1,501.17;  and  if  he  either  had  an  original  authority  so  to  do,  or' 
his  acts  have  since  been  confirmed  by  Erwin,  ti^en  Blake  is  entitled  to  the 
relief  sought  by  the  bill. 

It  is  material,  in  the  first  place,  to  state  that  the  original  demand  on  which 
the  judgment  was  rendered  was,  before  the  suit  was  brought,  assigned  by  Erwin 
to  one  M'Connell,  and  that  the  suit  was  commenced  and  carried  on  through  all 
its  stages  by  Fulton  for,  and  under  the  direction  of,  M'Connell,  although  in  the 
name  of  Erwin,  and  the  latter  never  interfered  in  the  suit  until  after  the  judg* 
ment  had,  by  the  redemption  of  Brittain's  prior  judgment^  been  levied,  and  fixed 
as  a  lien  on  the  land.  Now  it  cannot  be  doubted  that  if  the  assignment  to 
M'Connell  was  never  rescinded,  he  alone  had  a  right  to  control  the  judgment 
and  the  levy,  and  the  subsequent  proceedings  as  to  the  reden&ption  by  Bl«^e» 
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And,  in  point  of  fact,  he  was  not  only  connusant  oif,  but  party  to  the  arrange- 
ment made  by  Fulton  with  Blake,  by  which  the  judgment  claim  against;  the 
land  was  discharged.  Was,  then,  the  assignment  antecedently  rescinded! 
Erwin  in  his  answer  affirms  that  it  was,  but  the  evidence  in  the  cause  does  not 
support  his  averment ;  on  the  contrary,  it  is  established  by  Erwin's  own  ac- 
knowledgment, in  his  letter  of  the  6th  of  September,  1826,  that  M'Connell  con- 
tinued to  have  an  interest  in  it  until  long  after  all  these  transactions;  and 
M'Connell,  in  his  testimony,  asserts  his  own  claim  in  the  most  positive  manner; 
80  that  at  most  the  case  cannot  be  judicially  treated  as  one  where  there  had 
been  a  total  rescission  of  the  assignment;  but  only  subsequent  negotiations^  out 
of  which  other  equities  connected  with  it  arose  between  the  parties. 

§  97*  An  attorney  may  stie  out  execution  and  accept  sati^action  of  a  judg- 
ment. 

But,  assuming  that  the  assignment  had  been  rescinded,  still,  it  is  clear  that 
Erwin  adopted  the  acts  of  M'Connell  in  regard  to  the  suit,  and  recognized 
Fulton  as  bis  attorney  in  the  conduct  of  it.  He  never  repudiated  him  as  his 
attorney,  and  never  gave  any  notice  to  Blake  that  he  had  not  as  complete  au- 
thority in  the  premises  as  any  other  attorney  in  the  management  of  a  suit  at 
law.  Now  it  is  not  denied  that  an  attorney  at  law,  in  virtue  of  his  general 
authority  as  such,  is  entitled  to  take  out  execution  upon  a  judgment  recovered 
by  him  for  his  client,  and  to  procure  a  satisfaction  thereof  by  a  levy  on  lands 
or  otherwise,  and  to  receive  the  money  due  on  the  execution ;  and  thus  to  dis- 
charge the  execution.  And  if  the  judgment  debtor  has  a  right  to  redeem  the 
property  sold  under  the  execution  within  a  particular  period  of  time,  by  pay- 
ment of  the  amount  to  the  judgment  creditor,  who  has  become  the  purchaser 
of  the  property,  there  is  certainly  strong  reason  to  contend  that  the  attorney  is 
impliedly  authorized  to  receive  the  amount,  and  thus  indirectly  to  discharge  the 
lien  on  the  land.  At  least,  if  (as  is  asserted  at  the  bar)  this  be  the  common 
course  of  practice  in  the  state  of  Tennessee,  it  will  furnish  an  unequivocal  sanc- 
tion for  such  an  act. 

§  98.  A  creditor  is  hound  iy  the  act  of  hie  attorney  in  receiving  sati^action 
of  a  judgment  levied  on  landy  if  he  originally  authorized  or  subsequen&y  ratified 
the  (ict. 

But  it  is  not  necessary  in  the  present  case  to  rely  on  this  ground,  if  Erwin 
did  in  fact  give  an  express  general  authority  to  Fulton  to  act  in  the  premises, 
or  if  he  has  since  ratified  the  acts  of  Fulton  in  discharging  the  judgment. 
Some  of  the  judges  are  of  opinion  that  the  evidence  in  the  case  establishes  that 
Erwin  expressly  delegated  to  Fulton  general  authority  to  act  in  the  premises, 
and  to  receive  the  money  due  under  the  judgment  according  to  his  own  discre- 
tion, and  that  the  direction  of  Erwin  to  Fulton  to  demand  the  payment  in 
specie  was  not  intended  to  operate  as  a  positive  restriction  upon  that  discretion, 
but  was  merely  a  strong  expression  of  the  Avishes  of  Erwin  on  the  subject. 
Fulton  in  his  deposition  states  that  Erwin  "  called  upon  Kincannon  to  bear  wit- 
ness that  he  had  appointed  me  his  attorney  in  the  business,  and  that  I  was 
authorized  to  receive  the  money  upon  the  claim,  and  that  whatever  I  should  do 
upon  the  subject  he  would  abide  by."  Kincannon  fully  confirms  this  statement 
in  his  deposition,  and  says:  "Mr.  Erwin  did  call  on  me  to  bear  witness  that 
Mr.  Fulton  was  fully  authorized  to  transact  the  whole  business  for  him.  From 
all  that  was  said  by  Mr.  Erwin,  I  did  believe  that  any  course  taken  by  Mr.  Fulton 
would  be  sanctioned  by  him,  and  that  he  would  be  bound  to  all  intents  and 
purposes  by  his  acts."    And  he  adds,  in  another  place :  "  It  was  my  understand- 
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ing,  and  I  thought  from  all  that  was  said  by  Mr.  Erwin  that  it  was  so  under- 
stood by  himself  and  all  others  present,  that  Mr.  Fulton  was  fully  authorized 
to  act  for  Mr.  Erwin  in  relation  to  the  whole  matter.  Mr.  Erwin  did  say  that 
he  would  ratify  or  sanction  Mr.  Fulton's  acts,  or  words  of  that  import."  The 
conversation  here  detailed  is  a  part  of  the  same  conversation  between  the  par- 
ties, in  which  the  direction  was  given  by  Erwin  to  Fulton  to  demand  specie  in 
payment ;  and  therefore  it  may  properly  be  taken  into  consideration  as  a  quali- 
fication of  that  direction. 

Others  of  the  judges  are  of  opinion  that,  taking  the  fair  scope  of  the  lan- 
guage of  Erwin  in  his  letters  to  Fulton  after  the  transaction,  it  amounts  to  a 
ratification  of  the  acts  of  Fulton.    Thus  in  his  letter  of  the  8th  of  September^ 
1826,  written  after  M'Oonnell  (as  it  admits)  had  given  him  information  of  what 
liad  been  done,  he  says:  ''This  of  course  is  not  a  compliance  with  the  law,  and 
I  am  induced  to  think  they  cannot  now  have  even  a  probable  right  to  claim 
the  land,  as  the  deed  is  now  in  my  name.    They  cannot  claim  any  indulgence 
granted  by  any  one  except  you  and  myself,  no  one  else  having  authority  to 
grant  any.    Whatever  you  may  [have]  authorized  others  to  do  in  your  absencCi 
in  accordance  with  my  instructions  or  yours,  of  course  will  be  adhered  to  by 
me,  but  nothing  more."    Now  these  expressions  are  very  significant  as  to  the 
extent  of  the  original  authority  given  to  Fulton.    They  show  that  specie  was 
not  absolutely  to  be  insisted  upon,  or  payment  at  the  time  absolutely  required; 
for  it  is  admitted  that  indulgence  might  be  granted  by  Fulton ;  "  no  one  else 
having  authority  to  grant  any."    And  as  to  the  point  of  ratification  the  lan- 
guage is  still  the  more  direct,  for  it  is  declared  that  whatever  had  been  done  in 
Fulton's  absence,  in  accordance  with  his  instructions,  would  be  adhered  to. 
Now,  at  this  time  Fulton  had  ratified  all  Porterfield's  acts,  and,  indeed,  except 
as  to  the  giving  time  for  a  small  part  of  the  money,  Porterfield  had  not  devi- 
ated from  his  original  instructions.    On  the  9th  of  September  Fulton  wrote  to 
Erwin,  giving  him  a  full  account  of  all  the  transactions,  and  why  he  had  devi- 
ated "  from  the  strict-letter  of  his  instructions."    And  he  also  sent  to  Erwin  the 
$1,305  received  by  him,  and  offered  to  pay  him  the  remaining  sum  of  $200  then 
due.    In  the  reply  of  Erwin  to  this  letter,  on  the  12th  of  September,  he  de- 
•clines  lecelving  the  money,  for  reasons,  which  (he  says)  he  will  explain  when 
he  has  the  pleasure  to  see  Fulton;  and  adds:  ^'My  course,  I  am  sure,  on  expla- 
nation, will  be  satisfactory  to  you,  Major  Porterfield,  and  to  M'Connell."    But 
lie  nowhere  in  that  letter  expresses  any  disapprobation  of  the  conduct  of  Ful- 
ton, and  he  does  not  attempt  to  qualify  the  language  of  his  former  letters,  or 
to  disavow  the  acts  of  Fulton  as  a  breach  of  his  instructions.    His  object  seems 
to  have  been,  without  returning  the  money  to  Fulton  or  to  Blake,  or  doing  any 
positive  act,  to  retain  the  whole  affair  in  its  then  state,  that  he  might  make  use 
of  any  doubts  as  to  the  extinguishment  of  his  claim  for  his  own  advantage  in 
other  business.     "  The  judgment "  (says  he)  "  is  in  my  name,  and  I  alone  can 
control  it.    I  am  fully  aware  of  the  hold  I  now  maintain  over  Garner,  or  rather 
over  Blake's  land,  and  I  am  determined  to  use  it  towards  the  security  of  my 
other  claims."    Under  these  circumstances  the  evidence  is  deemed  fairly  to  es- 
tablish the  conclusion  that  the  acts  of  Fulton  were  ratified  by  Erwin,  and  never 
were  intended  to  be  repudiated  by  him.    Upon  these  grounds,  and  for  these 
reasons,  it  is  the  opinion  of  the  court  that  the  plaintiff  is  entitled  to  the  relief 
-sought  by  his  bill.    But  it  ought  not  to  be  granted,  except  upon  the  terms  that 
all  the  money  due  at  the  time  when  the  land  was  redeemed  by  the  plaintiff 
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should  be  paid  over  to  the  debtor.  The  balance  of  $200  does  not  appear  ever 
to  have  been  paid  by  Dickson;  and  the  $1,305.17,  for  aught  that  appears  in  th& 
record,  is  still  in  the  hands  of  Talbert,  and  never  has  been  received  by  Erwin. 
The  decree  of  the  circuit  court  granting  relief,  must,  therefore,  be  varied,  so 
far  as  to  make  it  dependent  upon  the  payment  of  the  whole  $1,505.17  to  Erwin. 

§  99.  Ri^ht  to  employ  attorney. —  Every  litigant  ha9  a  right  to  appear  in  court  by  counaelr 
and  to  deny  this  right  is  a  great  wrong.  Even  after  judgment  by  default  the  defendant  ma^ 
appear  by  counsel  and  contest  the  plaintifiTs  right  to  recover  more  than  nominal  damages. 
High  tower  v.  Hawthorn,  H^mp.,  43. 

§  100.  Substitution. —  A  party  will  not  be  permitted  to  substitute  a  new  solicitor  in  place- 
of  one  who  has  had  charge  of  the  cause,  without  the  consent  of  the  courtL  Sioo  v,  Xaw,*  ^ 
Blatch.,  269. 

§101.  Where  a  solicitor  ^bandpns  the  cause,  or  is  unfaithfuL  or  brings  a  suit  for  his  fees, 
the  court  will  permit  a  change  and  may  order  him  to  deliver  up  the  papers  in  the  cause  with- 
out payment  of  his  fees.    But  where  a  solicitor  had  been  notified  that  his  services  were  no- 
longer  wanted,  and  efforts  had  been  made  to  substitute  another  in  his  place,  the  bringing  of 
a  suit  for  his  fees  was  not  sufficient  to  authorize  his  discharge.    IbidU 

§  lOiS.  PresnmpUoD  as  to  authority. —  The  appearance  of  a  regularly  licensed  practitioner 
of  a  chancery  court  is  always  received  as  evidence  of  his  authority,  and  this  although  he  acts- 
for  a  corporation.  Osborn  v.  United  States  Bank,  9  Wheat.,  829.  Affirming  the  general  rule- 
that  an  attorney *s  authority  is  presumed,  see,  also,  Hill  v.  MendenhaU,  21  Wall.,  454;  Stand- 
efer  v.  Dowlin,*  Hemp.,  209. 

§  1  OB. solicitor  of  corporation. — The  general  solicitor  of  a  corporation,  being  an  officer 

unknown  to  its  articles  of  incorporation  and  the  by-laws,  has  no  authority  to  institute 
and  prosecute  a  suit  without  the  sanction  of  the  board  of  directors.  And  the  action  will  be 
dismissed  on  a  motion  for  that  purpose,  where  the  want  of  such  authority  ia  shown.  Dea 
Moines,  etc.,  R.  R.  Co.  v.  Chicago,  etc.,  B.  B.  Co.,  2  McC,  531. 

§  104. attorney-general. — The  authority  of  the  attorney-general  of  a  state  is  pre- 
sumed.   Pennsylvania  v.  Wheeling,  etc..  Bridge  Co.,  18  How.,  560. 

§  105.  other  attorneys  of  state. —  But  in  a  habeas  corpus  case,  where  officers  of  the 

United  States  were  imprisoned  by  state  authority,  no  counsel  has  a  right  to  appear  and  defend 
the  process  of  the  state,  unless  authorised  to  do  so  by  the  officers  of  the  state,  and  the  retainer 
of  tjie  officer  executing  the  process  of  the  state  is  insufficient.    Ex  parte  Jenkins,  2  Wall. 
Jr.,  628. 

§  106. from  record. —  A  record  which  shows  an  appearanoe  by  attorney  will  bind  the- 

party  until  it  is  proven  that  the  attorney  acted  without  authority.  .  In  a  suit  on  such  a  judg- 
ment on  a  plea  of  niU  tiel  record,  evidence  of  the  attorney *s  lack  of  authority  is  inadmissible. 
Such  lack  of  authority  must  be  specially  pleaded.    Hill  v,  Mendenhall,  21  Wall.,  454. 

§107.  QnestioninAC  authority — Proof. —  If  the  authority  of  counsel  to  appear  is  disputed, 
the  statement  of  the  counsel  that  he  is  authorized  to  appear  must  he  conclusive  till  his  wan^ 
of  authority  has  been  shown  by  adequate  proof.  Alabama  A  Chattanooga  B*y  Ca  v,  Jones,*' 
6  N.  B.  B.,  100. 

§  108.  An  attorney's  authority  to  appear  and  prosecute  or  defend  may  be  questioned  by* 
motion  that  he  file  a  warrant  of  attorney,  but  this  must  be  made  upon  affidavits  averring  pos- 
itively, and  not  upon  information  and  belief,  the  grounds  and  reasons  fbr  questioning  tiie- 
authority.    Standefer  v,  Dowlin,*  Hemp.,  209. 

§  109. collateral] y.-r- Where  the  rocord  contains  an  entry  that  a  party  appeared  by 

attorney,  this  recital  cannot  be  controverted  in  a  collateral  proceeding,  but  the  judgment  can 
only  be  attacked,  on  this  ground,  in  a  direct  proceeding.    Landes  v.  Brant,  10  How.,  871. 

g  1 10.  Exhibiting:  warrant. —  It  seems  that  where  an  attorney  is  required  by  statute,  undor 
penalty,  to  file  his  warrant  at  a  specified  time,  the  court  will  not  impose  the  penalty  if  he  filo 
the  warrant  when  required.    King  of  Spain  v,  Oliver,  2  Wash.,  430. 

§  1 1 1.  All  courts  inherently  possess  the  power  to  require  attorneys,  at  the  very  threshold 
of  a  case,  to  produce  their  warrant  of  attorney;  but  this  power  may  be  modified  or  abrogated 
by  statute.  If  sufficient  authority,  either  by  parol  or  in  writing,  is  exhibited  by  the  attorney, 
his  proceedings  will  not  be  sumnuirily  arrested.    IbicU 

^112.  Authority  as  to  acceptance  of  service  and  appearance,  t-  An  appearance  and  waiver 
of  process  by  a  regular  practicing  attorney  is  prima  facie  the  aot  of  the  party  he  repre- 
sents.   But  if  such  appearance  is  unauthorized,  his  waiver  of  process  confers  no  jurisdiction, 
and  the  judgment  is  void.    That  such  appearanoe  is  unauthorised  may  be  shown  by  the  sA- 

tomey.    Shelton  v*  Tiffin,  6  How.,  186. 
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§  1 1 3*  Appearance  withont  authority. —  It  seems  th^t  an  attorney  who,  without  authority, 
appears  and  answers  for  a  party  not  served  with  process  is  liable  for  damages.  Field  t;.  Gibbs* 
FeL  C.  C.,  158. 

§  114.  Service  on  executrix  of  deceased  attorney.— The  citation  on  a  writ  o(  error  was 
served  on  the  widow  and  executrix  of  a  deceased  attorney  who  had  appeared  in  the  case,  and 
a}so  on  the  deceased  attorney's  Jaw  partner.  Held  an  insufficient  service.  The  character  and 
duties  of  pounsel  do  not  devolve  on  his  representatives  after  his  death ;  and  the  supreme 
court  will  not  notice  law  partnerships  or  other  private  relations  among  members  of  the  bar. 
The  court  can  know  no  counsel  in  a  cause  except  those  who  regularly  appear  as  such  on  the 
record.    Bacon  v.  Hart,  1  Black,  33. 

§115,  The  service  of  an  order  of  the  circuit  court  upon  the  law  agent  of  the  attorney  ii| 
the  supreme  court  of  New  York  is  not  a  good  service.    Smith  v.  Jackson,  1  Paine,  487. 

§  1 1 6.  Effect  of  appearance. —  An  appearance  by  an  attorney  waives  a  defect  in  the  direction 
l^ld  service  of  a  writ  of  error.    Elnox  v.  3umixiers,  3  Or.,  498. 

§  1 17.  Service  in  bankruptcy. —  The  service  of  a  petition  for  review  in  a  bankruptcy  pros- 
Qeeding  may  be  made  upon  the  counsel  of  the  petitioner  in  the  original  proceeding.  The 
proceedings  for  review  are  a  part  of  the  original  case,  and  the  parties  are  still  in  court. 
Reasonable  notice  to  counsel  accomplishes  the  ends  of  justice.  Alabama  &  Chattanooga  B.*j 
Co.  u  Jones,*  5  N.  B.  R.,  100. 

§  1 1 8.  Withdrawal. — An  attorney  or  solicitor  cannot  withdraw  his  name,  after  it  has  been 
entered  on  the  record,  without  the  leave  of  the  court ;  and  service  upon  him  before  with- 
drawal is  as  valid  as  if  upon  the  party  himself.    United  States  v,  Curry,  6  How.,  111. 

§  1 1 9.  Authority  to  make  affidavit  as  to  costs. —  A  proctor  may  make  an  affidavit  to  be 
used  as  tbe  ba^is  of  a  motion  to  require  a  libelant  to  furnish  additional  security  for  costs. 
The  Brig  Harriet,  Olc,  223. 

§  1 80. to  swear  client  —  The  affidavit  of  a  party  to  an  action  may  bp  sworn  to  before  his 

counpel,  and  uiay  be  all  in  the  latter's  handwriting.    Atkinson  v,  Glenn,  4  Cr.  C.  C,  185. 

§  121. to  verify  libel. —  Under  a  rule  of  the  district  court  which  allows  an  attorney  in 

fact  or  proptor  to  verify  a  libeL  a  verification  by  an  attorney  at  law  is  not  sufficient,  and  a 
defendant  cannot  be  held  to  bail  on  a  libel  so  verified.     Martin  v.  Walker,  Abb.  Adm.,  563. 

g  122, to  amend  application  for  patent. —  An  attorney  for  an  investor  has  no  author- 
ity, after  the  death  of  his  client,  to  amend  the  application  for  a  patent  in  a  material  point  in 
the  name  of  the  deceased.  Eagleton  Manuf  g  Co.  v.  West,  Bradley,  etc.,  Manuf'g  Co.,  2  Fed. 
R.,  770, 

§  123. tp  approve  bailee  in  attachment.— An  attorney  has  authority  as  such  to  ap- 
prove the  appointment  of  a  bailee  or  receiptor  of  property  in  an  attachnient  suit.  Pierce  t?> 
Strickland,  2  btpry,  802. 

§  1 24,  to  consent  to  assia^nment  for  credit4>rs.— -  An  atV>mey  at  law  to  whom  is  given 

a  discretionary  power  in  the  collection  of  a  debt  may  assent  to  an  assignment  for  the  benefit 
of  creditors,  if  that  appears  to  him  to  be  the  best  method  of  securing  the  debt.  Gk>rdon  v, 
Coolidge,  1  Sumn.,  544. 

§  1 25, to  parphase  for  his  client  at  foreclosure  sale  —  An  attorney  has,  virtute  offleii, 

no  power  to  purchase  land,  for  his  client,  at  a  foreclosure  sale  under  a  mortgage  held  by  his 
plient;  and  the  burden  of  proving  that  he  had  authority  to  purchase  rests  on  him.  Savery  t;. 
Sypher,  6  Wall.,  159. 

§  12|S. to  release  indorser. —  An  attorney  in  whose  hands  a  note  is  placed  forcollect(on, 

cannot,  without  authority  from  his  client,  make  any  agreement  with  the  maker  of  the  note 
which' will  release  an  indorser  from  his  liability  thereon.    Yarnum  t;.  Bellamy,  4  McL.,  91. 

§  1 27. to  extend  note. —  It  seems  that  an  unauthorized  extension  of  time  to  a  principal 

on  a  note  by  an  attorney  will  not  discharge  the  indorser,  if  made  without  authority.  Suy- 
dam  v.  Yance,  2  McL.,  101. 

§  128,  An  aXto^ney's  agreenoent  with  an  admin istratri^i  whose  intestate  was  liable  on  a 
note  as  indorser,  that  if  she  would  not  dispute  the  liability,  but  confess  judgment  for  the 
amount  of  the  note,  he  would  take  out  an  execution  immediately  against  the  maker,  and 
make  the  antiount  of  the  judgment  out  of  his  property,  which  he  represented  was  sufficient, 
is  within  the  scope  of  his  authority  ae  attorney.  Union  Bank  of  (Georgetown  v,  Geary, 
0  Pet,,  1J2;  a  p.,  8  Cr.  C.  C,  ?36. 

§  129.  Compromise  by  proctor.— A  proctor  has  no  power  by  virtue  of  a  retainer  to  com- 
promise a  claim,  but  must  have  special  authority.  The  amount  paid  to  a  proctor  on  an  un- 
authorized compro^iise  abates  the  claim  pro  tanto  merely.    Bates  v,  Seabury,  1  Spr.,  434. 

§  130. by  government  officer.— It  seems  that  a  solicitor,  in  the  collection  of  debts  due 

to  the  government,  is  limited  only  by  the  exercise  of  a  judicious  discretion,  and  may  take  se- 
purity  for  the  n^oney,  give  time  for  the  payment  of  it,  or  may  compromise  the  debt.  United 
States  V.  Hudson,  3  McL.,  157. 
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§  1 31.  The  government  is  at  liberty  to  settle  a  sait  before  the  court  of  claims  with  the 
claimant's  attorney,  pendente  lite,  and  the  settlement,  in  such  a  case,  must  stand.  If  there 
is  any  question  in  regard  to  it,  it  is  between  the  attorney  and  his  client.  Stow  v.  United 
States,*  5  Ct.  a.,  871. 

§  132. of  insurance  claim. —  In  an  action  on  a  life  insurance  policy  the  attorneys  for 

the  plaintiff  had  full  and  express  authority  to  compromise  the  suit,  and.  pending  a  writ  of 
error  from  the  supreme  court  to  reverse  the  judgment  below  in  favor  of  the  plaintiff,  the  at- 
torneys compromised  the  matter,  accepting  about  two-thirds  of  the  amount  of  the  judgment, 
and  satisfied  the  judgment  on  the  record  instead  of  in  open  court,  though  during  term  time. 
Held,  that  the  compromise  of  the  claim  by  the  attornejrs  under  these  circumstances  was 
proper,  though  the  original  plaintiff  had  died  pending  the  proceedings,  and  they  had 
Jbeen  revived  in  the  name  of  the  administrator  de  bonis  non,  and  between  whom  and  the  at- 
torneys there  was  no  agreement  as  to  compromise,  and  especially  as  the  validity  of  the 
claim  was  quite  doubtfuL  Jeffries  v.  Union  Mutual  Life  Ins.  Co.,  i  McC.,  116;  S.  C,  1  Fed. 
R,  451. 

§  133. acquiescence. —  A  compromise  made  by  an  attorney  in  fact  as  well  as  at  law, 

and  acquiesced  in  b}'  the  client  for  more  than  twelve  years,  will  not  be  disturbed.  Mayer  v. 
Foulkrod,  4  Wash.,  611. 

g  1 34.  Authority  to  stipulate  for  foreclomire  decree. —  Attorneys  may  stipulate  for  a  de- 
cree authorizing  the  sale  of  mortgaged  premises  in  a  foreclosure  suit  Such  stipulation, 
being  otherwise  unexceptionable,  will  not  be  set  aside  because  of  an  amendment  of  the  bill  by 
a  subsequent  order  making  a  defendant  a  co-complainant.  Farmers',  etc.,  Bank  v.  Ketchum,* 
4  McL.,  120. 

g  1 35. or  decree  as  to  trust  property. — An  attorney  for  several  trustees,  or  one  of  the 

trustees,  acting  as  such,  has  no  implied  power  in  any  case  to  consent  to  a  decree  vehich  takes 
the  trust  out  of  the  hands  of  the  trustees,  or  places  the  execution  of  it,  in  whole  or  in  part, 
in  other  hands,  and  especially  in  case  of  a  public  trust,  as  in  the  case  at  bar.  Vose  v,  'Irust- 
eee  Internal  Improvement  Fund,  3  Woods,  655. 

§  1 36. ceases,  when  —  Kxeciition. —  An  attorney's  authority  ceases  with  the  obtaining 

of  judgment,  except  for  the  purpose  of  taking  out  execution  and  acknowledging  satisfaction. 
Kammt;.  Stark,  1  Saw.,  651;  Union  Bank  of  Georgetown  v,  Geary,  5  Pet.,  113.  Whenever 
the  judgment  is  enforced,  or  satisfied  by  execution,  or  other wrise,  it  ceases  absolutely.  Serv- 
ice of  a  subpoena  to  appear  and  defend  a  suit  in  equity  to  stay  proceedings  on  the  judgment 
will  not  be  ordered  to  be  made  on  the  attorney,  where  the  defendant  is  out  of  the  jurisdiction 
of  the  court,  after  the  judgment  has  been  enforced  and  thQ  attorney's  authority  is  at  an  end. 
Kamm  v.  Stark,  1  Saw.,  551. 

g  1 37.  to  instruct  officer. —  An  attorney's  authority  is  complete  to  control  the  remedy 

which  the  law  gives  him  to  secure  or  collect  the  debt  of  his  client.  He  may  give  s  uch  gen- 
eral insti-uctions  to  the  officer  as  to  the  execution  of  process  as  he  may  deem  best  calculated  to 
advance  the  interests  of  his  client,  and,  if  followed,  they  will  bind  his  client  and  exonerate 
the  officer.    Rogers  v.  The  Marshal,  1  Wall.,  651. 

g  1 38.  to  cancel  satisfaction. —  After  an  attorney  has  satisfied  a  judgment,  he  cannot 

cancel  the  satisfaction  and  authorize  the  issuing  of  an  execution  thereon ;  and  a  sale  under 
such  execution  is  void,  because  the  sheriff  could  only  act  under  a  valid  power.  Wills  v. 
Chandler,  2  Fed.  R.,  275. 

§  1 39. to  satisfy  judgement. — An  attorney  employed  by  a  party  to  prosecute  a  claim 

to  judgment  has  authority,  by  virtue  of  such  relation,  to  receive  the  amount  of  the  judg- 
ment for  the  plaintiff.    Black  v.  Drake,*  2  Ck)L  T'y,  333. 


III.  Attorney  and  Client.    Duties  and  Liabilities  of  Attoeneys. 


BXDSMABY  ■— Liability  in  examining  title,  §  140. —  Purchase  from  client,  §§  141,  142,-^  Adverse 
retainer,  §  143. —  Joinder  of  secured, and  unsecured  debts  xn  one  suit,  §  144. —  Failure  to 
attend  levy,  §  145. —  Not  liable  for  mistake,  §  146. —  Suits  for  fraud  and  negligence^ 
§  147.—  Ratification,  §  148. 

§  140.  An  attorney  employed  by  the  owner  of  land  or  his  agent,  to  certify  to  the  validity  of 
its  title  and  as  to  the  incumbrances  upon  it,  is  not  liable  for  an  error  in  his  certificate  to  one 
who  loans  money  relying  upon  its  correctness,  there  being  no  fraud,  collusion  or  falsehood  on 
the  part  of  the  attorney,  and  he  not  having  been  employed  by  the  lender  to  examine  the  title 
and  give  the  certificate.    Savings  Bank  v.  Ward,  §§  149-157. 
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ATTORNEY  AND  CUENT.    DUTIES  AND  LIABILITIES.     S§  141-149. 

§  141.  A  Bale  by  a  client  to  .his  attorney  of  property  in  litigation,  the  attorney  conducting 
the  litigation  and  advising  the  client  as  to  its  probable  result  at  the  same  time  that  he  is 
negotiating  to  buy  the  property,  is  void.    Rogers  v.  Marshall,  gg  158-167. 

§  142.  In  any  case  of  sale  by  a  client  to  his  attorney  the  burden  is  upon  the  attorney  t6 
ghow  that  the  transaction  was  absolutely  fair.  He  must  thoroughly  inform  himself  of  the 
▼alue  of  the  property  before  undertaking  to  advise  his  client  as  to  the  terms  of  its  sale. 
And  if  he  intend  to  purchase  himself,  he  must  disclose  all  persons  who  are  associated  with 
him  in  the  purchase.    Facts  showing  relation  of  attorney  and  client.    IbicL 

%  143.  Although  an  attorney  may  omit  to  disclose  to  his  client  an  adverse  retainer,  yet  if 
the  client  suffers  no  damage  from  the  omission,  the  attorney  will  be  acquitted  of  any  intent  to 
defraud.    Williams  v.  Reed,  §§  168-174. 

§  144.  An  attorney  will  not  be  held  guilty  of  an  intent  to  defraud,  where  he  imites  in  one 
suit  secured  debts  with  unsecured  debts,  and  takes  a  single  judgment  for  the  whole.  In 
such  a  case  equity  will  apply  any  money  collected  on  execution  to  the  unsecured  debts,  so  as 
to  leave  the  security  unimpaired.    Ibid, 

§  145.  The  failure  of  an  attorney  to  attend  a  levy  of  an  execution  in  favor  of  his  client,  and 
personally  to  superintend  an  appraisement  and  sale  thereunder  of  the  debtor's  property,  is  not 
evidence  of  fraud,  although  the  appraisers  may  have  overvalued  the  property  to  the  loss  of 
the  client.    Ibid, 

§  146.  It  is  the  duty  of  courts  to  supervise  the  conduct  of  their  officers,  and  to  discounte* 
nance  malpractice  and  abuse ;  but  a  reasonable  indulgence  must  be  allowed  for  inadvertence^ 
mistake,  and  honest  though  misguided  exercise  of  discretion.    Ibid. 

§  147.  A  suit  in  equity  lies  for  an  attorney's  fraud.  Only  an  action  at  law  lies  for  an  at* 
tomey's  negligence  or  unskilf  ulness.    Ibid, 

g  148.  A  ratification,  made  in  ignorance  of  material  facts,  cannot  give  validity  to  the  acts 
of  an  attorney  in  the  conduct  of  a  suit,  nor  repel  the  imputation  of  fraud.    Ibid, 

[Notes.— See  g§  176-214.] 

SAVINGS  BANK  v.  WARD. 
(10  Otto,  195-208.     1879.) 

Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

§  149.  Skill  required  of  attorneys  in  examininff  abstraots. 

Opinion  by  Mr.  Justicb  Clifford. 

Attorneys  employed  by  the  purchasers  of  real  property  to  investigate  the 
title  of  the  grantor  prior  to  the  purchase  impliedly  contract  to  exercise  reason- 
able care  and  skill  in  the  performance  of  the  undertaking,  and  if  they  are  neg- 
ligent, or  fail  to  exercise  such  reasonable  care  and  skill  in  the  discharge  of  the 
stipulated  service,  they  are  responsible  to  their  employers  for  the  loss  occasioned 
by  such  neglect  or  want  of  care  and  skill.  Addison,  Contr.  (6th  ed.),  400. 
Like  care  and  skill  are  also  required  of  attorneys  when  employed  to  investigate 
titles  to  real  estate  to  ascertain  whether  it  is  a  safe  or  snflioient  security  for  a 
loan  of  money,  the  rule  being  that  if  the  attorney  is  negligent  or  fails  to  exer- 
cise reasonable  care  and  skill  in  the  performance  of  the  service,  and  a  loss  re- 
sults to  his  employers  from  such  neglect  or  want  of  care  and  skill,  he  shall  be 
responsible  to  them  for  the  consequences  of  such  loss.  Addison,  Torts  (Wood's 
ed.),  615. 

Statement  of  Facts. —  Pursuant  to  that  rule  of  law  the  plaintiffs  sued  the 
defendant,  and  alleged  as  the  cause  of  action  that  they  retained  and  employed 
him  to  examine  and  ascertain  the  title  of  the  possessor  of  certain  premises  situ- 
ate in  the  city  of  Washington  and  described  in  the  decLiration,  and  to  report 
to  them  the  nature  and  extent  of  his  title  to  the  same;  and  they  allege  that  he, 
the  defendant,  accepted  the  employment,  and  reported  to  them  that  the  title  of 
the  possessor  of  the  premises  was  good  and  unincumbered.  Their  theory  as 
alleged  in  the  declaration  is  that  they  procured  that  report  with  a  view  to  the 
making  of  a  loan,  and  they  allege  that  upon  the  faith  and  credit  of  it  they 
loaned  the  sum  of  $3,500  to  the  pretended  owner  of  the  premises,  and  accepted 
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as  security  for  the  same  a  trust  deed  of  the  property,  whereas  the  borrower  of 
the  money  was  insolvent  and  had  no  title  whatever  to  the  premises,  as  fully  and 
explicitly  appears  by  a  prior  deed  of  conveyance  duly  recorded.  Process  was 
duly  served,  and  the  defendant  appeared  and  pleaded  the  general  issue,  which 
i^^ras  duly  joined  by  the  plaintiffs.  Continuance  followed,  and  at  the  opening 
of  the  next  tet*m  the  parties  went  to  trial,  and  the  verdict  and  judgment  wer* 
in  favor  of  the  defendant.  Exceptions  were  filed  by  the  plaintiffs,  and  they 
sued  out  the  present  writ  of  error. 

Six  errors  are  assigned  in  this  court,  of  which  three  will  be  separately  exam- 
ined. The}^  are  as  follows:  1.  That  the  court  erred  in  ruling  that  some  privity 
of  contract,  arising  from  an  actual  employment  of  the  defendant  by  the  plaint- 
iffs, is  necessary  to  enable  the  latter  "to  maintain  the  action.  3.  That  the  court 
erred  in  holding  that  the  evidence  introduced  did  not  establish  such  a  privity 
of  contract  between  the  parties  as  entitled  the  plaintiffs  to  recover.  S.  That 
the  court  erred  in  instructing  the  jury  that  upon  the  whole  evidence  the  verdict 
should  be  for  the  defendant. 

Evidence  was  introduced  by  the  plaintiffs  tending  to  prove  that  the  defend- 
ant is  an  attorney  at  law  doing  business  in  the  city,  and  that  he  held  himself 
out  to  the  public  as  a  person  skilled  in  the  examination  of  titles  to  real  estate 
situated  in  the  District  of  Columbia.  That  the  claimant  of  the  lot  described  in 
the  transcript  employed  the  defendant,  in  his  professional  chal*acter,  to  examine 
his  title  to  that  lot,  and  to  report  to  him  the  condition  of  the  same,  and  that 
the  defendant,  pursuant  to  that  employment,  reported  to  his  employer  that  his 
title  to  the  lot  is  good,  and  that  the  property  is  unincumbered,  the  report  being 
signed  by  the  defendant  and  his  son. 

It  is  not  pretended  by  the  plaintiffs  that  they  ever  employed  the  defendant 
to  examine  the  title  to  the  lot,  and  it  appears  that  the  report  was  made  at  the 
sole  request  of  the  claimant  of  the  lot,  without  any  knowledge  on  the  part  of 
the  defendant  as  to  the  purpose  for  which  it  was  obtained.  All  that  is  con-- 
eeded  by  the  plaintiffs;  but  they  gave  evidence  to  show  that  the  claimant  of 
the  lot  presented  the  certificate  to  certain  brokers,  and  employed  them  to  nego* 
tiate  a  loan  uj3on  the  property  in  his  favor  for  $3,500,  on  the  faith  of  that  cer- 
tificate. Detailed  statement  is  given  in  the  transcript  of  the  stepft  taken  by 
the  brokers  to  obtain  the  required  loan,  the  substance  of  which  is  that  they  re- 
quired the  party  to  give  a  negotiable  note  for  the  amount,  payable  in  one  year, 
with  ten  per  cent,  interest,  and  that  he  and  his  wife  should  execute  a  trust  deed 
of  the  lot  to  them  as  trusteed  to  secure  the  payment  of  the  note  when  due. 
Preliminaries  being  arranged,  the  brokers  applied  to  the  plaintiffs  for  the  loan 
and  obtained  the  same,  giving  the  note  and  deed  of  trust  with  the  certificate  as 
security  for  the  payment.  Before  accepting  the  papers,  the  plaintiffs,  throiigh 
their  agent,  required  the  brokers  to  sign  the  name  of  the  borrower  to  the  formal 
application  for  the  loan,  as  exhibited  in  the  transcript,  and  that  the  certificate 
^  to  the  title  should  be  continued  to  the  date  of  the  transaction.  Throughout, 
the  negotiation  for  the  loan  was  conducted  entirely  by  the  brokers  with  the 
plaintiffs,  and  it  was  the  borrower  who  procured  the  second  certificate  from 
the  defendant,  the  evidence  showing  that  the  defendant  never  came  in  contact 
either  with  the  plaintiffs  or  the  brokers. 

Payment  of  the  note  was  not  made  at  maturity,  and  when  it  was  attempted 
to  sell  the  premises  under  the  trust  deed,  it  was  discovered  that  the  certificates 
were  untrue,  and  that  the  grantors,  on  the  13th  of  Maixjh  previous,  had  con- 
veyed the  premises  in  fee  simple,  by  deed  duly  executed  and  record^ 


ATTORNEY  AND  CUEINT.    DUTIES  AND  LIABILITIES.      §§151-168. 

§  1 50.  Attorneys  are  officers  of  the  courts  but  not  of  the  United  States. 

Attorneys  at  law  are  officers  of  the  court,  admitted  as  such  by  its  order ;  but 
it  is  a  mistake  to  suppose  that  they  are  officers  ot  the  United  States,  as  they 
^re  neither  elected  nor  appointed  in  the  manner  prescribed  by  the  constitution 
for  the  election  or  appointment  of  such  officers.  Ex  parte  Garland,  4  WalL, 
533,378.     (See  S  68,  tfWjpra.; 

§  151.  Degree  of  skiU  required  of  attorneys. 

When  a  person  adopts  the  legal  profession,  and  assumes  to  exercise  its  duties 
in  behalf  of  another  for  hire,  he  must  be  understood  as  promising  to  employ  a 
reasonable  degree  of  care  and  skill  in  the  performance  of  such  duties ;  and  if 
injury  results  to  the  client  from  a  want  of  such  a  degree  of  reasonable  care  and 
skill,  the  attorney  may  be  held  to  respond  in  damages  to  the  extent  of  the  in- 
jury sustained.  Pixx)f  of  employment  and  the  want  of  reasonable  care  and 
skill  are  prerequisites  to  the  maintenance  of  the  action ;  but  it  must  not  be  un- 
derstood that  an  attorney  is  liable  for  every  mistake  that  may  occur  in  prac- 
tice, or  that  he  may  be  held  responsible  to  his  client  for  every  error  of  judgment 
in  the  conduct  of  his  client's  cause.  Instead  of  that,  the  rule  is  that,  if  he  acts 
with  a  proper  degree  of  skill,  and  with  reasonable  care  and  to  the  best  of  his 
knowledge,  he  will  not  be  held  responsible.  Bowman  v.  Tallman,  27  How.  (N. 
T.)  Pr.,  212,  274.  If  he  fails  in  any  of  these  respects  he  may,  and  sometimes 
•does,  not  only  forfeit  all  claim  for  compensation,  but  may  also  render  himself 
liable  to  his  client  for  any  damage  he  may  sustain  from  such  neglect.  Such 
liabilities  frequently  arise,  and  an  attorney  may  also  be  liable  to  his  client  for 
the  consequences  of  his  want  of  reasonable  care  or  skill  in  matters  not  in  liti- 
gation. Business  men  not  infrequently  seek  legal  advice  in  making  or  receiv- 
ing conveyances  of  real  property,  and  it  is  well  settled  that  an  attorney  may  be 
liable  to  his  client  for  negligence  or  want  of  reasoniable  care  and  skill  in  exam- 
ining titles  in  such  cases,  whether  the  error  occurs  in  respect  to  the  title  of 
property  purchased  or  in  the  covenants  in  the  instrument  of  conveyance  where 
the  property  is  sold.  - 

§  lo2.  Where  there  is  no  frauds  collusion  or  falsehood^  and  no  privity  of 
cordract  hetvyeen  the  oMomey  and  the  plaintiffs  the  former  is  hot  responsible  to 
the  latter  for  negligence. 

Where  the  relation  of  attorney  and  client  exists  there  is  seldom  any  serious 
difficulty  in  determining  whether  the  client  has  or  has  not  a  cause  of  action,  or 
its  nature  and  extent  if  one  exists.  Criterions  of  standard  character  are  estab- 
lished in  legal  decisions  by  which  every  such  controversy  inay  be  determined; 
but  in  the  case  before  the  court  the  defendant  was  never  retained  or  employed 
by  the  plaintiffs,  nor  did  they  ever  pay  him  anything  for  making  the  certifi- 
cates, nor  did  be  ever  perform  any  service  at  their  request  or  in  their  be- 
half. Neither  fraud  nor  collusion  is  alleged  or  proved ;  and  it  is  conceded  that 
the  certificates  were  made  by  the  defendant  at  the  request  of  the  applicant  for 
the  loan,  without  any  knowledge  on  the  part  of  the  defendant  what  use  waste 
Ibe  made  of  the  same  or  to  whom  they  were  to  be  presented.  I^one  of  those 
matters  are  controverted ;  but  the  plaintiffs  contend  that  an  attorney  in  such  a 
case  is  liable  to  the  immediate  sufferer  for  negligence  in  the  examination  of 
such  a  title,  although  he,  the  sufferer,  did  not  employ  the  defendant,  and  the 
case  shows  that  the  service  was  performed  for  a  third  person  without  any 
knowledge  that  the  certificate  was  to  be  used  to  procure  a  loan  from  the  in- 
jured party. 
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§  153.   Who  are  (Attorneys  at  law. 

Persons  acting  professionally  in  legal  formalities,  negotiations  or  proceedings 
by  the  warrant  or  authority  of  their  clients  may  be  regarded  as  attorneys  at 
law  within  the  meaning  of  that  designation  as  used  in  this  country;  and  alt 
such,  when  they  undertake  to  conduct  Jegal  controversies  or  transactions,  pro- 
fess themselves  to  be  reasonably  well  acquainted  with  the  law  and  the  rules 
and  practice  of  the  courts,  and  they  are  bound  to  exercise  in  such  proceedings 
a  reasonable  degree  of  care,  prudence,  diligence  and  skill.  Authorities  every- 
where support  that  proposition ;  but  attorneys  do  not  profess  to  know  all  the 
law  or  to  be  incapable  of  error  or  mistake  in  applying  it  to  the  facts  of  every 
case,  as  even  the  most  skilful  of  the  profession  would  hardly  be  able  to  come 
up  to  that  standard.  Unless  the  client  is  injured  by  the  deficiencies  of  his  at- 
torney he  cannot  maintain  any  action  for  damages ;  but  if  he  is  injured,  the  true 
rule  is  that  the  attorney  is  liable  for  the  want  of  such  skill,  care  and  diligence  as 
men  of  the  legal  profession  commonly  possess  and  exercise  in  such  matters  of 
professional  employment.  Both  parties  concur  in  these  suggestions;  but  the 
defendant  insists  that,  in  order  that  such  a  liability  may  arise,  there  must  be  some 
privity  of  contract  between  the  parties  to  enable  the  plaintiffs  to  maintain  the 
action;  that  inasmuch  as  the  defendant  was  never  retained  or  employed  by  the 
plaintiffs,  and  never  rendered  any  service  at  their  request  or  in  their  behalf,  he 
cannot  be  held  liable  to  them  for  any  negligence  or  want  of  reasonable  care, 
skill  or  diligence  in  giving  to  a  third  party  the  certificates  in  question. 

§  1 54.  An  attorney  is  responsible  only  to  his  ovm  client.  Authorities  revieioecL 

Beyond  all  doubt  the  general  rule  is  that  the  obligation  of  the  attorney  is.to 
his  client  and  not'to  a  third  party,  and  unless  there  is  something  in  the  circum- 
stances of  this  case  to  take  it  out  of  that  general  rule,  it  seems  clear  that  the 
proposition  of  the  defendant  must  be  sustained.  Sh.  &  Redf.  Negl.,  sec.  215* 
Conclusive  support  to  that  rule  is  found  in  several  cases  of  high  authority.  Fish 
V,  Kelly,  17  C.  B.,  N.  S.,  194.  Argument  to  show  that  the  direct  question  was 
involved  in  that  case  is  unnecessary,  as  the  affirmative  of  the  proposition  suffi- 
ciently appears  in  the  head-note,  which  is  as  follows:  That  an  attorney  is  not 
liable  to  an  action  for  negligence  at  the  suit  of  one  between  whom  and  him- 
self the  relation  of  attorney  and  client  does  not  exist,  for  giving,  in  answer  to 
a  casual  inquiry,  erroneous  information  as  to  the  contents  of  the  deed.  Al- 
though the  inquiry  was  addressed  directly  to  the  defendant,  and  the  case  shows 
that  the  answer  was  given  to  the  person  making  it,  the  court  held,  Erie,  0.  J., 
giving  the  opinion,  that  there  was  no  relation  between  the  parties  from  which 
any  contract  could  be  implied,  nor  any  relation  between  the  parties  from  which 
any  duty  could  arise.  Mention  is  then  made  of  the  fact  that  the  defendant 
was  the  solicitor  of  the  trustees  of  a  certain  estate,  and  that  the  plaintiff  was 
a  workman  in  the  employ  of  the  trustees,  from  which  the  court  deduced  the 
conclusion  that  the  parties  did  not  stand  in  such  a  relation  to  each  other  as  ta 
make  it  any  part  of  the  duty  of  the  defendant  to  give  the  plaintiff  any  pro- 
fessional advice.  His  answer  was  entirely  erroneous;  but  the  court  decided  that 
he  could  not  be  held  responsible  unless  it  could  be  shown  that  at  the  time  he 
made  it  he  knew  it  to  be  false. 

§  155.  To  render  an  agent  or  attorney  liable  there  must  he  privity  of  contract 
between  him  and  the  plaintiff. 

Sufficient  appears  even  in  that  case  alone  to  show  that  the  ruling  of  the  sub- 
ordinate court  is  correct,  but  it  is  a  mistake  to  suppose  that  the  proposition  is 
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without  other  support  than  what  is  derived  from  the  reasons  there  assigned  for 
the  conclusion.  Prior  to  that  the  same  question  was  decided  by  the  highest 
court  of  the  same  country  in  the  same  way.  Application  to  an  insurance  corn- 
pan}^  was  made  by  a  certain  party  for  a  loan  of  money,  which  the  company 
agreed  to  make  if  the  party  would  insure  his  life,  and  assign  to  them  the  policy 
and  give  sureties  for  the  payment  of  interest  on  the  loan.  It  appears  that  the 
plaintiffs  became  sureties  for  the  applicant,  and  that  the  defendant,  a  law  agent 
employed  by  the  principal  who  applied  for  the  loan,  drew  up  the  papers  in  the 
transaction,  among  which  was  one  intended  for  the  security  of  the  sureties, 
which  proved  to  be  incomplete.  Loss  was  sustained  by  the  sureties,  and  they 
brought  suit  against  the  law  agent,  charging  that  the  loss  was  occasioned  by 
his  negligence  and  want  of  skill  and  other  fault.  Appearance  was  entered  by 
the  defendant,  and  be  denied  the  alleged  employment.  Judgment  was  rendered 
for  the  plaintiffs  in  the  lower  court,  and  the  defendant  appealed  to  the  house  of 
lords,  where  the  appeal  was  argued  by  very  able  counsel.  Opinions  seriatim 
were  delivered  by  the  law  lords.  In  substance  and  effect  Lord  Campbell 
said  that  he  never  had  any  doubt  of  the  unsoundness  of  the  proposition  that 
would  maintain  the  action  in  such  a  case,  and  added  that  there  must  be  a  privity 
of  contract  between  the  parties,  which  was  not  proved  in  that  case.  No  at- 
tempt was  made  by  the  appellee  to  controvert  that  proposition,  but  his  counsel 
contended  that  the  law  of  Scotland  was  different;  that  by  the  law  of  the  latter 
country  a  law  agent,  in  respect  of  damage  occasioned  by  his  neglects,  is  respon- 
sible to  those  who  suffer  by  his  default,  although  there  may  not  have  subsisted 
the  relation  of  principal  and  agent  between  them.  It  was  Lord  Cran worth  who 
responded  to  that  proposition,  and  in  the  course  of  his  judgment  he  commented 
upon  all  the  authorities  cited  in  support  of  the  same,  and  showed  that  they 
failed  to  establish  it.  Emphatic  concurrence  in  the  conclusion  announced  by 
the  chancellor  was  expressed  by  Lord  Wensleydale,  to  the  effect  following:  that 
"  he  only  who,  by  himself  or  another  as  his  agent,  employs  the  attorney  to  do 
the  particular  act  in  which  the  alleged  neglect  has  taken  place,  can  sue  him  for 
that  neglect,  and  that  that  employment  must  be  affirmed  in  the  declaration  of 
the  suit  in  distinct  terms." 

By  the  law  of  England  the  right  of  action  depends  entirely  upon  the  ques- 
tion between  whom  the  relation  of  principal  and  agent,  client  and  attorney^ 
subsists.  Nothing  more  decisive  of  the  question  need  be  sought;  and  we  have 
the  authority  of  that  great  magistrate  to  say  that  it  is  impossible  to  support, 
by  a  single  case  in  that  country,  so  extraordinary  a  proposition  as  that  persons 
who  were  not,  by  themselves  or  their  agents,  employers  of  law  agents  to  do  an 
act,  could  have  remedy  against  such  agents  for  the  negligent  performance  of 
it.  Speaking  to  the  same  pomt.  Lord  Chelmsford  said  it  is  clear  that  this  gen- 
eral proposition,  abstracted  from  the  facts  of  the  case,  cannot  be  maintained  to 
its  full  extent,  as  it  would  apply  to  cases  where  there  is  no  privity  of  contract 
between  the  parties,  when  it  is  conceded  that  no  liability  would  arise.  Bob- 
ertson  v.  Fleming,  4  Macq.  H.  of  L.  Cas.,  167,  209. 

Analogous  oases  involving  the  same  principle  are  quite  numerous,  a  few  of 
which  only  will  be  noticed.  They  show  to  a  demonstration  that  it  is  not  every 
one  who  suffers  a  loss  from  the  negligence  of  another  that  can  maintain  a  suit  on 
such  grounds.  On  the  contrar}%  the  limit  of  the  doctrine  relating  to  actionable 
negligence,  says  Beasley,  C.  J.,  is  that  the  person  occasioning  the  loss  must  owe 
a  duty,  arising  from  contract  or  otherwise,  to  the  person  sustaining  such  loss. 
Such  a  restriction  on  the  right  to  sue  for  a  want  of  care  in  the  exercise  of  em- 
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ployments  or  the  transaction  of  business  is  plainly  necessary  to  restrain  the  ren^ 
edy  from  being  pushed  to  an  impracticable  extreme.  There  would  be  no 
bounds  to  actions  and  litigious  intricacies  if  the  ill  effects  of  the  negligence  of 
men  may  be  followed  down  the  chain  of  results  to  the  final  effect.  Kahl  v. 
Love,  37  K  J.  L,  5,  8. 

Injury  was  received  by  the  driver  of  a  mail-coach  which  broke  down  fnoia 
defects  in  its  construction.  He  brought  suit  against  the  constructor  of  the 
<3oach  who  sold  the  same  to  the  owner  of  the  line  in  whose  employment  the 
plaintiff  was  engaged  when  the  accident  happened.  Held,  by  the  whole  conrt^ 
that  the  action  would  not  lie,  as  there  is  no  privity  of  contract  between  the 
parties.  Unless  we  conSne  the  operation  of  such  contracts  as  this  to  the  parties 
who  entered  into  them,  said  Lord  Abinger,  the  most  absurd  consequences,  to 
which  no  limit  can  be  seen,  will  ensue;  and  Baron  Aldersoti  ^emarked,  if  we 
hold  that  the  plaintiff  can  sue  in  such  a  case,  there  is  no  point  at  which  such 
actions  will  stop.  The  only  safe  rule  is  to  confine  the  right  to  recover  to  those 
who  enter  into  the  contract;  if  we  go  one  step  beyond  that,  there  is  no  reason 
why  we  should  not  go  fifty.    Winterbottom  v,  Wrigjjt,  10  Mee.  &  W.,  109, 115. 

§  156.  except  in  cases  of  fraud  and  collusioh  Or  a  transaction  dangerous 

io  the  lives  of  others.     Authorities  continued'. 

Cases  where  fraud  and  collusion  are  alleged  and  proved  constitute  exceptions 
to  that  rule,  and  Parke,  B.,  very  properly  admits,  in  the  following  case,  that 
other  exceptions  to  it  exist  which  are  as  sound  in  prihciple  as  the  judgments 
which  establish  the  rule.  Longraeid  t?.  HoUiday,  6  Exch.  Rep.,  761-Y67.  Ex- 
amples of  the  kind  are  given  in  that  case,  two  of  \^hich  deserve  to  be  noticed, 
as  they  have  been  urged  in  argument  to  disprove  the  rale;  bat  they  cannot 
,  have  any  such  effect,  for  the  plain  reason  that  they  stand  in  many  respects 
upon  a  different  footing.  Tliese  cases,  say  the  court  in  that  opinion,  occur 
where  there  has  been  a  wrong  done  to  the  person,  for  which  he  would  have  a 
right  of  action,  though  no  such  contract  had  been  made;  and  the  court  gived 
as  an  illustration  the  patient  injured  by  improper  medicines  prepared  by  aa 
apothecary,  or  one  unskilfully  treated  by  a  surgeon,  where  both  woald  be  liable 
to  the  injured  party  even  if  the  father  or  friend  of  the  patient  contracted  with 
the  wrong-doer.  Reported  cases  of  the  kind  are  cited  by  the  plaintiffs,  but  it 
is  obvious  that  they  have  no  proper  application  to  the  case  before  the  court. 
Peppin  and  Wife  v.  Sheppard,  11  Price,  400;  Gladwell  v.  Steggall,  6  Bing. 
N.  C.,  733;  George  v.  Skivington,  Law  Rep.,  5  Exch.,  1;  Philadelphia  &  Read. 
ing  Railroad  Co.  v,  Derby,  li  How.,  468,  484. 

Many  judicial  decisions  in  this  country  besides  those  citied  also  adopt  the 
same  rule  and  fully  recognize  the  same  class  of  exceptions.  Pharmticists  or 
apothecaries  who  compound  or  sell  medicines,  if  they  carelessly  label  a  poison 
as  a  harmless  medicine,  and  send  it  so  labeled  into  the  market,  are  liable  to  all 
persons  who,  without  fault  on  their  part,  are  injured  by  using  it  as  such  modi* 
cine,  in  consequence  of  the  false  label ;  the  rule  being  that  the  liability  in  sodi 
a  case  arises  not  out  of  any  contract  or  direct  privity  between  the  wrong-doer 
and  the  person  injured,  but  out  of  the  diity  Avhich  the  law  imposes  on  hrm  to 
avoid  acts  in  their  nature  dangerous  to  the  lives  of  others.  He  is  liable,  there- 
fore,  though  the  poisonous  drug  with  the  label  may  have  passed  through  many 
intermediate  sales  before  it  reached  the  hands  of  the  person  injured.  Thomas  •>. 
Winchester,  2  Seld.,  397,  410.  Such  an  act  of  negligence  being  inammeatly 
dangerous  to  the  lives  of  others,  the  wrong-doer  is  liable  to  the  injaned  partjr^ 
whether  there  be  any  contract  between  them  or  not.    Where  the  wrongful  abi 
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is  not  immediately  dangerous  to  the  lives  of  others,  the  negligent  party,  unless 
he  be  a  public  agent  in  the  performance  of  some  duty,  is  in  general  liable  only 
to  the  party  with  whom  he  contracted,  and  on  the  ground  that  negligence  is  a 
breach  of  the  contract.    Collis  v.  Selden,  Law  Rep.,  3  C.  P.,  496. 

Builders  of  a  public  work  are  answerable  only  to  their  employers  for  any 
want  of  reasonable  care  and  skill  in  executing  their  contract,  and  they  are  not 
liable  to  third  persons  for  accidents  or  injuries  which  may  happen  to  th^m 
from  imperfections  of  the  structure  after  the  same  is  completed  and  has  be6ki 
accepted  by  the  employers.  The  Mayor,  etc.,  of  Albany  v.  CunliflF,  2  N.  Y., 
166,  174.  Misfortune  to  third  persons  not  parties  to  the  contract  would  not  be 
^  natural  and  necessary  consequence  of  the  builder's  negligence,  and  such  neg- 
ligence is  not  an  act  imminently  dangerous  to  human  life.  Loop  v.  Litchfield, 
42  id.,  351-358.  So  where  the  manufacturer  of  a  steam-boiler  sold  it  to  a 
paper  company,  it  was  held  that  the  seller  was  only  liable  to  the  purchaser  for 
defective  materials,  or  for  want  of  care  and  skill  in  its  construction,  and  if,  after 
delivery  to  and  acceptance  by  the  purchaser,  and  while  in  use  by  him,  an 
explosion  occurs  in  consequence  of  such  defective  construction,  to  the  injury  of 
third  persons,  the  latter  will  hav6  no  cause  of  action  against  the  manufacturer. 
Losee  v,  Clute,  51  id.,  494-496.  Exactly  the  same  rule  prevails  in  the  state  of 
Pennsylvania,  independent  of  any  statutory  regulation  upon  the  subject,  the 
supreme  court  of  the  state  holding  that  the  liability  of  the  recorder  in  such  a 
case  is  to  the  party  who  asks  and  pays  for  the  certificate,  and  not  to  his  aligns 
or  alienee.  Houseman  v.  Girard  Mutual  Building  &  Loan  Association,  81  Pa. 
St.,  256. 

Satisfactory  proof  is  exhibited  that  the  defendant  was  duly  employed  by  the 
pretended  owner  of  the  lot  to  examine  his  title  to  the  same;  and  it  is  conceded 
that  he  did  so,  or  that  his  son  made  the  search  for  him,  and  that  he  made  and 
signed  the  certificates  in  question,  and  that  he  was  paid  for  his  services  by  his 
employer;  nor  is  it  questioned  that  the  title  was  defective  as  alleged.  Concede 
that,  and  it  follows  as  an  implication  of  law  that  the  defendant  assumed  to  pos** 
fiess  the  requisite  knowledge  and  experience  to  perform  the  stipulated  service, 
and  that  he  contracted  with  his  employer  that  he  would  use  reasonable  care  and 
i^kill  in  the  performance  of  the  duties.  iFor  a  failure  in  either  of  these  respects, 
if  it  resulted  irt  damage  to  his  employer,  he,  the  employer,  is  entitled  to  recover 
compensation.  Chase  v,  Heaney,  70  III.,  268.  Decisions  of  the  courts  of  the 
highest  authority  support  that  proposition;  but  the  difficulty  in  the  way  of  the 
plaintiffs  is  that  they  never  employed  the  defendants  to  search  the  records,  ex- 
amine the  title  or  make  the  report,  and  it  clearly  appears  that  he  never  per- 
formed any  such  service  at  their  request  or  in  their  behalf,  and  that  they  nciv^r 
paid  him  anything  for  the  service  he  did  perform  in  resj^ect  to  that  transaction ; 
nor  is  there  any  evidence  tending  to  show  any  privity  of  contract  between  them 
and  the  defendant  within  the  meaning  of  the  law  as  expounded  by  the  decis-^ 
ions  of  the  court.  Every  imputation  of  fraud  is  disclaimed,  and  it  is  clear  that 
the  transaction  is  not  one  immediately  dangerous  to  the  lives  of  others.  Where 
there  is  fraud  or  collusion  the  party  will  be  held  liable,  even  though  there  is  no 
privity  of  contract;  but  where  there  is  neither  fraud  or  collusion  nor  privity 
of  contract  the  party  will  not  be  held  liable,  unless  the  act  is  one  imminently 
dangerous  to  the  lives  of  others  or  is  an  act  performed  in  pursuance  of  some 
legal  duly.  Langridge  v.  Levy,  2  Mee.  &  W.,  519,  530*  We  agree,  said  Lord 
Denman,  C.  J.,  and  affirm  the  judgment,  on  the  ground  stated  by  Parke,  B., 

that  as  there  is  fraud  and  damage  the  resitlt  of  that  fraud,  not  from  an  lact  t^* 
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mote  and  consequential,. but  one  contemplated  by  the  defendant  at  the  time  as 
one  of  the  results,  the  party  guilty  of  the  fraud  is  responsible  to  the  party  in- 
jured.    Langridge  v.  Levy,  4  Mee.  &  W.,  337. 

Abstracts  of  titles  and  certificates  of  the  same  are  frequently  if  not  usually 
made  by  recorders,  prothonotaries  or  clerks,  and  in  some  states  their  liability!^ 
prescribed  and  regulated  by  statute.  Sess.  Laws  (Pa.),  1872,  1040.  By  that 
act  those  officers  are  declared  liable  for  all  loss  or  damage  which  may  happen 
by  reason  of  any  false  or  erroneous  certificate  of  search,  not  only  to  the  person 
or  persons  to,  for  or  upon  whose  order  the  said  certificate  of  search  is  made  or 
given,  but  also  to  any  person  or  persons  claiming  title  through,  from  or  under 
such  person  or  persons,  or  who  may  suffer  loss  by  reason  of  the  making  or  giv- 
ing of  any  such  false  or  erroneous  certificate.  But  it  is  unnecessary  to  enter 
into  any  discussion  of  such  regulations,  as  it  is  clear  that  there  are  none  such 
in  this  District  which  can  have  any  application  in  this  case. 

§  157*  Zocal  U8age  cannot  make  a ^contra^t  for  parties. 

Testimony  was  introduced  at  the  trial  tending  to  show  that  there  is  a  local 
usage  in  the  District  that  the  attorney  examining  the  title  of  such  an  applicant 
for  a  loan  shall  be  considered  as  also  acting  for  the  lender  of  the  money,  and 
complaint  is  made  that  the  court  below  did  not  submit  that  evidence  to  the 
jury  with  proper  instructions.  Evidence  of  usage  is  not  admissible  to  contra- 
dict or  varj'^  what  is  clear  and  unambiguous,  or  to  restrict  or  enlarge  what  re- 
quires no  explanation.  Omissions  may  ba  supplied  in  some  cases  by  such  proof^ 
but  it  cannot  prevail  over  or  nullify  the  express  provisions  of  the  contract. 
So,  where  there  is  no  contract,  proof  of  usage  will  not  make  one,  and  it  can 
only  be  admitted  either  to  interpret  the  meaning  of  the  language  employed 
by  the  parties,  or  where  the  meaning  is  equivocal  or  obscure.  Thompson  v^ 
Riggs,  5  Wall.,  663,  679.  Suffice  it  to  say  these  parties  never  met,  and  there 
was  no  communication  of  any  kind  between  the  defendant  and  the  brokers,  or 
the  lenders  of  the  money.  Nothing  of  the  kind  is  pretended,  the  only  sug- 
gestion in  that  direction  being  that  it  may  be  held  that  the  applicant  for  the 
loan,  when  he  employed  the  defendant,  may  be  regarded  as  the  agent  of  the 
plaintiffs.  Such  suggestion  being  entirely  without  evidence  to  support  it,  is 
entitled  to  no  weight,  especially  as  it  appears  that  the  principal  certificate  was 
procured  several  days  before  any  interview  upon  the  subject  of  the  loan  took 
place  between  the  brokers  and  the  plaintiffs. 

Judgment  affirmed. 

Dissenting  opinion  by  Waite,  C.  J.,  Justices  Swayne  and  Bradley  concur- 
ring. 

I  am  unable  to  agree  to  the  judgment  in  this  case.  I  think  if  a  lawyer,  em- 
ployed to  examine  and  certify  to  the  recorded  title  of  real  property,  gives  hia 
client  a  certificate  which  he  knows  or  ought  to  know  is  to  be  used  by  the  client 
in  some  business  transaction  with  another  person  as  evidence  of  the  facts  certi- 
fied to,  he  is  liable  to  such  other  person  relying  on  his  certificate  for  any  loss 
resulting  from  his  failure  to  find  on  record  a  conveyance  affecting  the  title* 
which,  by  the  use  of  ordinary  professional  care  and  skill,  he  might  have  found. 
That,  as  it  seems  to  me,  is  this  case.  Ward  was  employed  by  Chapman  to  ex- 
amine and  certify  to  the  title  to  a  certain  lot  in  Washington.  The  circum- 
stances were  such  as  ought  to  have  satisfied  him  that  his  certificate  was  to  bo 
used  by  Chapman  in  some  transaction  with  another  person  as  evidence  of  the 
facts  certified  to.     In  examining  the  records  he  overlooked  a  deed,  in  all  respects 
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properly  recorded,  which  showed  on  its  face  that  Chapman  had  conveyed  the  lot 
away  in  fee-simple,  and  certified  as  follows:  ^'  Lot  55,  in  Chapman's  subdivision 
of  lots,  in  square  364.  The  title  of  Leonard  S.  Chapman  to  the  above  lot  is 
good  and  the  property  is  unincumbered.  Wm.  H.  Ward."  The  National  Sav- 
ings Bank,  I'elying  on  this  certificate  as  true,  loaned  Chapman  $3,500,  taking 
for  security  a  deed  of  trust  of  the  lot.  It  seems  to  me  that  under  these  cir- 
cumstances Ward  is  liable  to  the  bank  for  any  loss  it  may  sustain  by  reason  of 
his  erroneous  certificate. 

BOGERS  V.  MABSHALL. 
(Circuit  Court  for  Colorado:  8  McCrary,  76-95.    1881.) 

§  1 58.  JPurchase  from  client  of  mbject  matter  of  litigation. 
Opinion  by  McCbaby,  C.  J. 

1.  It  is  not  necessary  to  decide  the  question  whether  an  attorney  at  law  can, 
under  any  circumstances,  purchase  pendente  lite  from  his  client,  the  subject 
matter  of  a  litigation  in  which  be  is  employed  and  acting. 

2.  Equity  will  not  uphold  such  a  sale  even  upon  a  showing  of  good  faith, 
where  it  appears,  as  in  this  case,  that  the  attorney,  while  negotiating  for  the  pur- 
chase of  the  property,  was  at  the  same  time,  and  as  part  of  the  negotiation,  ad- 
vising the  client  as  to  the  probable  outcome  of  the  litigation  concerning  it.  It 
is  difiicult  to  see  how  it  is  possible  for  an  attorney,  under  such  circumstances,  to 
deal  with  his  client  at  arms-length ;  for  the  client's  acceptance  or  rejection  of 
any  pro}x>sition  for  a  purchase  by  the  attorney  must  depend  upon  the  nature 
of  the  advice  he  receives  from  him  touching  the  pending  litigation.  In  other 
words,  the  attorney  must,  as  to  an  important  part  of  the  negotiation,  represent 
both  sides;  that  is,  his  own  private  interest  and  the  opposing  interest  of  his 
client, —  a  thing  which  is  manifestly  contrary  to  law  and  abhorrent  to  equity. 
The  client  must  in  such  a  case  act  upon  the  attorney's  advice  and  opinion  as  to 
the  merits  of  the  pending  litigation  about  the  property,  and  by  the  light  of  such 
advice  he  must  fix  the  price  at  which  he  will  sell.  Even  if  under  some  circum- 
stances the  property  in  controversy  in  a  suit  may,  pending  the  suit,  be  sold  by 
the  client  to  the  attorney,  I  am  of  the  opinion  that  a  court  of  equity  ought  to 
hold  that  such  a  sale  is  absolutely  void,  if  the  attorney,  while  negotiating  as  a 
purchaser,  is  called  upon  to  advise  the  client  as  an  attorney,  as  to  bow  far  a 
pending  litigation  is  likely  to  affect  his  title  to  the  property  or  the  value  of  his 
interest  therein.  It  is  contrary  to  the  policy  of  the  law,  and  certainly  contrary 
to  the  principles  of  equity,  to  permit  an  attorney  at  law  to  occupy  at  the  same 
time  and  in  the  same  transaction  the  antagonistic  and  wholly  incompatible 
position  of  adviser  of  his  client  concerning  a  pending  litigation,  threatening  the 
client's  title  to  property,  and  that  of  purchaser  of  such  property  from  the  client. 
If  an  attorney  can  deal  with  his  client  concerning  such  property  at  all,  he  must, 
before  doing  so, —  for  the  time,  at  least, —  divest  himself  of  the  character  of  at- 
torney, so  that  his  former  client  may  deal  with  him  as  a  stranger.  Tiiis  is  not 
the  case  when  the  attorney  negotiates  with  the  client  as  the  purchaser  of  such 
property,  and  at  the  same  time  advises  him  as  counsel  concerning  the  title  to 
it,  or  concerning  its  value,  as  affected  by  pending  litigation. 

§  159.  Onvs  is  upon  attorney  to  show  fairness  of  sale  to  him,  by  his  client, 

3.  To  sustain  a  sale  from  client  to  attorney,  the  burden  is  upon  the  latter,  and 
he  must  show  that  he  has  done  as  much  to  protect  the  client's  interest  as  he 
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would  have  (Jone  in  the  case  of  his  client's  dealing  with  a  stranger.  The  court 
will  watch  such  a  transaction  with  jealousy  and  throw  on  the  attorney  the 
burden  of  proving  that  the  bargain  is,  generally  spaaki ng,  as  good  as  any  that 
could  have  been  obtained  by  due  diligence  from  any  other  purchaser.  An  at- 
torney cannot  in  any  case  sustain  a  purchase  from  his  client  without  showing 
that  he  communicated  to  such  client  everything  necessary  for  him  to  form  4 
correct  judgment  as  to  the  real  value  of  the  subject  of  the  purchase,  and  as  to 
the  propriety  of  selling  for  the  price  oflfered;  and  neglect  of  the  attorney  to  in-, 
form  himself  of  the  state  of  the  facts  will  not  enable  him  to  sustain  a  purchase 
from  his  client  for  an  inadequate  consideration.  The  attorney  must  show  that 
all  the  considerations  which  should  have  operated  to  prevent  the  sale  by  the 
client  were  presented  by  him  with  the  earnestness  of  a  man  who  was  anxioas 
only  for  the  client's  good.  It  must  be  made  to  appear  that  the  client  is  no 
worse  off  than  he  would  have  been  had  he  consulted  an  adviser  who  had  no  in- 
terest and  no  sellSsh  end  in  view.  It  must  appear  also  that  the  attorney  took 
such  measures  to  inform  himself  as  to  the  value  of  the  property  offered  for  sale 
by  the  client  as  are  ordinarily  taken  by  persons  dealing  in  such  property  under 
like  circumstances,  and  that  being  himself  thereby  informed,  he  communicated 
all  his  information  upon  the  subject  to  his  client.  Authorities  by  which  these 
general  rules  are  established  will  be  found  cited  in  Weeks,  Attys.  at  Law, 
under  the  head  of  "  Dealings  between  Attorney  and  Client,"  450-469,  and  in  2 
White  &  Tudor,  Lead.  Cas.  in  Eq.  (Hare  <fe  Wallace's  Notes),  part  4,  pp.  1216- 
1225.  It  does  not,  in  my  opinion,  appear  that  respondent  Marshall  cautioned 
and  advised  his  client,  the  complainant,  as  fully  as  the  law,  as  above  set  forth, 
required. 

§  160.  J)u^  of  attorney  to  ascertain  value  of  property  hefore  advising  as  to 
Us  sale. 

An  attorney  who  knows  nothing  of  the  value  of  property  oflfered  for  sale  by 
his  client,  and  is  aware  that  his  client  is  in  like  ignorance  upon  that  subject,  is 
bound,  before  advising  a  sale  by  the  client  to  a  stranger,  and  a  fortiori^  beforo 
attempting  to  purchase  from  the  client  himself,  to  make  careful  inquiry  and  to 
inform  himself  as  fully  as  possible  concerning  such  value.  If  a  stranger  had 
appeared  and  opened  negotiations  with  complainant  for  the  purchase  of  her 
interest  in  the  mine,  and  she  had  applied  to  Marshall,  as  her  attorney,  for  advice 
concerning  the  sufficiency  of  the  price  oBFered,  it  would  have  been  his  duty, 
being  himself  ignorant  upon  the  subject,  to  advise  an  investigation  by  a  com- 
petent person,  as  a  means  of  ascertaining  the  probable  or  approximate  value  of 
the  property.  It  is  true  that  Marshall  had,  up  to  the  time  when  negotations 
for  a  purchase  by  him  commenced,  been  the  attorney  of  complainant  only  for 
the  purpose  of  defending  her  title,  and  having  no  occasion  to  inquire  into  the 
question  of  the  value  of  the  mine ;  but  the  moment  these  negotiations  were 
opened  the  relation  was  changed,  and  it  became  his  duty  to  use  due  diligence 
to  ascertain  the  value  of  the  property  as  nearly  as  possible,  and  to  advise  com- 
plainant or  her  agent.  It  was  at  least  his  duty  to  suggest  an  investigation  by 
the  usual  method.  If  he  had,  without  knowledge  as  to  the  value  of  the  prop- 
erty, and  without  suggesting  an  investigation,  advised  a  sale  to  a  third  party 
at  a  price  which  proved  to  be  inadequate,  it  is  clear  that  he  would  have  failed 
in  his  duty,  and  it  is  equally  clear  that  he  could  not  purchase  under  like  circum- 
stances. His  own  ignorance  as  to  the  value  of  the  property,  so  far  from  being 
a  circumstance  in  his  favor,  is  a  strong  reason  for  holding  that  he  was  bound  to 

inforiB  himself,  so  as  to  be  able  to  advise  his  client. 
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§  161,  Attorney^  hef ore  purchasing^  imi9t  make  fiM  disclosure. 

i.  I  hold  further  that  the  respondent  MarBhall,  before  consummating  his  pmv 
chase  from  complainant,  was  bound  to  disclose  to  her,  or  her  agent,  the  names 
of  all  persons  interested  with  him  in  the  purchase,  and  especially  that  her  partr 
Bers  in  the  mine  were  secretly  interested  a3  sach  purchasers.  The  rule  is  that 
the  attorney  must  make  a  full  disclosure  of  every  fact  which,  might  influence 
the  decision  by  the  client  of  the  question  of  the  sale.  All  the  presumption^ 
are  against  the  attorney.  The  court  cannot  presume  that  the  fact  that  her 
partners  were  secret  purchasers  with  Marshall  would  have  had  no  influence 
upon  complainant^s  mind,  if  disclosed.  If  it  had  been  known  by  her  that  her 
copartners  wished  to  purchase  part  of  her  interest,  and  yet  did  not  wish  her  tQ 
know  the  fact,  and  had  therefore  employed  Marshall  to  purchase  in  his  own 
name  for  them,  it  might  well  have  aroused  suspicion  in  her  mind,  and  very 
probably  would  have  led  her  to  decline  to  sell,  or  caused  her  to  employ  other 
counsel,  or  to  institute  further  inquiry  as  to  the  character  and  value  of  the 
property.  It  has  been  held  that  if  an  attorney  can  show  that  he  is  entitled  to 
purchase  property,  notwithstanding  his  character  of  attorney,  yet  if,  instead  of 
openly  purchasing  it,  he  purchases  it  in  the  name  of  a  third  person  without  disr 
closing  the  fact,  the  purchase  is  void.  Weeks,  Attys.  at  Law,  463,  and  cases 
cited.  The  same  rule  must  prevail  where  the  attorney,  while  professing  to  pur* 
cha^  for  himself  from  his  client,  really  purchases  in  part  for  his  client's  copart- 
ners, and  suppresses  this  fact. 

§  1 68.  Purchaser  chargeable  with  notice. 

6.  The  parties  interested  with  Marshall  in  the  purchase,  apd  who  afterwards 
took  convej^ances  from  him,  stand  in  his  shoes,  so  far  as  the  complainant's  rights 
are  concerned.  They  knew  that  the  relation  of  attorney  and  client  existed 
between  complainant  and  Marshall,  and  they  took  the  chances  as  to  the  validity 
of  the  latter's  purchase.  If  the  sale  was  void  as  to  him,  it  is  also  void  as  to 
them,  and  in  that  case  it  is  Dunecessary  to  inquire  into  the  allegations  or  examine 
the  proofs  as  to  misconduct  on  the  part  of  complainant  in  connection  with  the 
sale  in  question.  When  an  attorney  purchases  from  his  client  in  his  own  name, 
but  in  secret  trust  for  third  parties,  it  will  not,  of  course,  be  insisted  that  such 
third  parties  can  be  regarded  as  innocent  purchasers,  or  as  entitled  to  any 
greater  rights  or  better  title  than  the  attorney  himself  secures. 

ON  PBTmON  FOB  BEHBABIKO. 

Opinion  by  McCraby,  0.  J. 

This  important  case  has  been  exhaustively  reargued  by  eminent  counsel  upon 
a  petition  for  rehearing  based  (1)  upon  the  record  as  it  stood  at  the  former 
hearing,  and  (2)  upon  alleged  newly  discovered  evidence.  The  questions  raised, 
some  of  them  now  for  the  first  time,  have  been  carefully  considered|  and  the 
conclusions  reached  are  as  follows: 

§  163,    Voidability  of  sale  from  client  to  attorney  discussed  and  reaffirmed, 

1.  On  the  former  hearing  it  was  held,  as  will  be  seen  by  the  opinion  then 
announced,  that  an  attorney  at  law  cannot  purchase  from  his  client  the  subject 
matter  of  litigation  in  which  he  is  employed  and  acting,  if,  as  a  part  of  his 
negotiations  for  the  purchase,  he  advises  his  client  as  to  the  probable  outcome 
of  the  litigation  and  its  effect  upon  the  value  of  the  property  he  is  seeking  to 
purchase.  Counsel  for  respondents,  both  upon  the  former  hearing  and  upon 
the  reargument,  have  insisted  that  sucb  is  not  the  law,  and  that  if,  under  such 
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circumstances,  the  attorney  can  show  that  he  gave  honest  and  sound  advice 
concerning  the  {^ending  litigation,  and  otherwise  discharged  the  duties  imposed 
upon  him  by  fully  disclosing  all  his  knowledge  of  the  value,  etc.,  the  sale  is 
valid.  There  are  certainly  some  respectable  authorities  holding  that  a  purchase 
by  an  attorney  from  his  client  of  the  siibject  matter  of  the  litigation  pendente 
Ute  is  void  not  only  for  champerty,  but  also  on  grounds  of  public  policy.  West 
V.  Kaymond,  21  Ind.,  305;  4  Kent's  Com.  (10th  ed.),  530;  Simpson  v.  Lamb,  40 
Eng.  Law  <fe  Eq.,  59;  Hall  v.  Hallett,  1  Cox,  134;  Wood  v.  Downea,  18  Ves., 
120.  I  will  assume,  however  (without  deciding),  that  the  rule  is  the  other  way; 
and  that  an  attorney  may  purchase  from  his  client  the  subject  matter  of  the 
suit  in  which  he  is  employed  and  acting;  provided,  before  the  negotiations  are 
opened,  the  relation  of  attorney  and  client  is  ended,  or  at  least  for  the  time 
being  suspended,  and  the  client  placed  in  a  position  to  deal  with  the  attorney 
upon  terms  of  perfect  equality.  It  may  be  conceded  that  such  is  the  rule,  and 
still  the  doctrine  heretofore  announced  in  this  case  may  be  perfectly  sound. 
According  to  all  the  authorities,  it  is,  at  all  events,  clear  that  in  order  to  up- 
hold such  a  transaction  the  client  must  be  placed  in  a  position  such  as  to  enable 
him  to  deal  with  the  attorney  at  arms-length.  The  relation  of  attorney  and 
client  must  be,  so  far  as  the  transaction  of  purchase  and  sale  is  concerned,  dis- 
solved and  ended.  In  that  transaction  the  attorney  cannot  act  as  such.  If  it 
becomes  necessary  or  desirable  for  the  client  to  be  advised  as  to  the  nature  of 
the  pending  litigation  and  the  danger  to  his  title  to  be  apprehended  therefrom, 
as  a  means  of  determining  the  question  of  selling  or  of  fixing  the  price,  the  at- 
torney must  decline  to  give  him  advice  upon  those  points  and  the  client  must 
employ  other  counsel,  or  act  upon  his  own  judgment.  There  is  a  plain  and 
necessary  distinction  between  the  right  of  the  attorney,  under  such  'circum- 
stances, to  give  the  client  information  touching  the  value  of  the  property  in  the 
market,  and  his  right  to  advise  him  upon  the  legal  questions  involved  in  the 
pending  litigation.  As  to  the  former,  the  attorney  and  client  may  be  equally 
well  advised,  and  when  they  are  so  advised  they  may  stand  on  an  equality  and 
at  arms-length ;  but  as  to  the  latter  this  is  not  so.  The  questions  of  law  pre- 
sented by  a  litigation  in  which  the  attorney  has  been  employed  are  matters 
within  his  own  peculiar  knowledge;  he  deals  with  them  as  an  expert;  they  are 
frequently  questions  of  a  technical,  and  always  of  a  professional  character. 
They  are  often  questions  which  go  to  the  very  root  and  marrow  of  the  inquiry 
which  the  seller  must  make  in  determining  the  price  at  which  be  will  sell.  This 
is  well  illustrated  by  the  present  case,  since  it  appears  that  Marshall,  the  attor- 
ney, was  defending  for  the  complainant  and  others  certain  suits  involving  the 
validity  of  her  title,  and  which,  if  decided  adversely  to  her,  would  have  de- 
stroyed every  vestige  of  her  property  in  the  mine.  It  follows,  therefore,  that 
to  decide  the  question  whether  these  suits  were  well  grounded,  or  whether  there 
was  danger  of  a  decision  therein  adverse  to  complainant,  was  to  decide  upon 
the  question  of  the  value  of  complainant's  interest.  To  allow  Marshall  to  ad- 
vise her  or  her  agent  upon  this  question  was  to  enable  him  to  influence  materi- 
ally the  fixing  of  the  value  of  the  property  while  negotiating  for  its  purchase. 
The  law  will  not  permit  an  attorney  to  deal  with  his  client  in  this  way.  Such 
dealing  is  manifestly  against  the  policy  of  the  law;  as  much  so  as  a  purchase 
by  a  guardian  from  his  ward,  or  that  of  a  trustee  from  his  cesUd  qtie  trust. 
Such  transactions  are  not  held  to  be  void  upon  the  ground  of  intentional  fraud, 
or  proven  bad  faith ;  but  because  the  relations  of  the  parties  are  such  that  the 
one  may  make  use  of  his  position  of  power  and  influence  over  the  other,  or  of 
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his  superior  knowledge  derived  while  in  tbe  employment  of  the  other,  to  take 
an  unfair  advantage  of  him.  The  law,  upon  grounds  of  high  public  policy, 
seeks  to  destroy  the  temptation  to  abuse  such  opportunities,  and  therefore  does 
not  inquire  whether  the  transaction  was  fraudulent  or  not.  In  such  a  case  the 
attorney,  by  continuing  to  advise  the  client  about  the  pending  litigation,  while 
at  the  same  time  negotiating  for  the  purchase  of  the  property  in  controversy 
in  such  litigation,  confounds  his  position  as  attorney  with  that  of  purchaser, 
and,  however  honest  he  may  be,  the  purchase  is  not  permitted  in  any  case. 

"The  general  interests  of  justice  requiring  it  to  be  destroyed  in  every  in- 
stance, and  no  court  is  equal  to  the  examination  and  ascertainment  of  the 
truth  in  much  the  greater  number  of  cases.''  Hawkley  v.  Cramer,  4  Cowen, 
737.  "  Where  fidelity  is  required,  the  law  prohibits  everything  which  presents  a 
temptation  to  betray  the  trust.  The  orison  which  deprecates  temptation  is  the 
offspring  of  infinite  wisdom,  and  the  rule  of  law  in  accordance  with  it  rests 
upon  most  substantial  foundations."  Henry  v.  Eaiman,  25  Penn.  St.,  359. 
**  Where  the  law  creates  fiduciary  relations  it  seeks  to  prevent  the  abuse  of  con- 
fidence by  insuring  the  disinterestedness  of  its  agents.  It  holds  the  relations 
€of  judge  and  party,  of  buyer  and  seller,  to  be  entirely  inconsistent.  The 
temptation  to  the  abuse  of  power  for  selfish  purposes  is  so  great  that  nothing 
less  than  incapacity  is  effectual,  and  thus  a  disqualification  is  wrought  by  tbe 
mere  necessity  of  the  case.  Fullness  of  price,  absence  of  fraud  and  fairness  of 
purchase  are  not  sufficient  to  countervail  this  rule  of  policy.  To  give  it  effect 
it  is  necessary  to  recognize  a  right  in  the  former  owner  to  set  the  sale  aside  in 
all  cases  on  repayment  of  the  money  advanced."  Armstrong  v.  Huston's 
Heirs,  8  Ohio,  554.  Upon  this  branch  of  the  case,  after  full  reconsideration  of 
the  question,  I  am  constrained  to  adhere  to  the  rule  announced  upon  the  former 
hearing. 

§  1 64«  JFacU  showing  rdatian  of  attorney  and  dient 

2.  It  is  insisted  that  the  relation  of  attorney  and  client  did  not  in  fact  exist 
between  the  complainant  and  Marshall  at  the  time  of  tbe  sale.  The  proof 
shows  to  my  entire  satisfaction  that  the  relation  did  exist  at  that  time. 
Without  recapitulating  the  evidence  upon  this  point,  it  is  sufficient  to  say  that, 
in  my  judgment,  it  clearly  shows  that  Marshall  was  employed  by  the  persons 
known  as  the  ^^  Colorado  Springs  parties,"  of  which  complainant  was  one. 
These  persons  were  joint  oWners  of  the  same  interest  in  the  mine.  Nothing 
was  more  natural  than  that  the  same  counsel  should  be  retained  for  all.  The 
record  shows  that  Marshall  appeared  for  the  complainant  as  well  as  for  the 
others.  That  complainant  was  aware  of  this  arrangement  and  acquiesced  in 
it  is  abundantly  shown,  and  nothing  more  was  necessary  to  constitute  the 
relation  of  attorney  and  client.  I  think  it  is  also  clear  that  while  other 
attorneys  were  consulted,  Marshall,  who  resided 'at  Leadville,  where  the 
mine  is  situated,  was  chiefl}''  relied  upon.  I  am  also  satisfied  that  the  at- 
torney's fees  were  to  be  paid,  and  were  paid,  out  of  the  proceeds  of  the  mine. 
The  original  evidence  tends  to*  show  this,  and  if  it  were  not  so  it  would  have 
been  distinctly  denied  by  some  or  all  of  the  respondents.  Add  to  these  con- 
siderations the  fact  that  the  relation  is  distinctly  admitted  by  all  the  respond- 
ents in  their  amended  answer,  and  I  think  the  fact  must  be  regarded  as  settled. 
It  is  true  that  the  suits  against  the  complainant  and  others  had,  at  the  time  of 
the  sale,  been  suspended  with  the  understanding  that  in  case  of  a  compromise 
they  should  be  dismissed ;  but  they  had  not  been  dismissed,  and  it  was  well  un- 
derstood that  if  the  settlement  was  not  accomplished  the  suits  must  go  on.  So 
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that  the  relation  of  attorney  and  dient  existed  in  full  vigor.  If  complainant 
did  not  sell  she  had  to  contemplate  a  continuance  of  the  litigation  as  at  least 
possible.  The  questions  involved  in  the  litigation,  in  case  it  did  go  on,  wer& 
of  the  gravest  importance  to  her;  and  it  was  upon  the  nature  and  charac- 
ter of  those  questions,  and  the  danger  to  be  apprehended  from  an  adverse  de> 
cision  of  them,  that  the  advice  of  Marshall  was  sought  and  obtained  upon  her 
behalf  as  a  part  of  the  negotiations  for  the  sale. 

§  1 65,    When  a  purchaser  from  a  fraudulent  vendee  may  he  charged  as  trustee. 

3.  It  is  insisted  that  complainant  has  not  shown  that  she  ever  had  a  valid 
title  to  a  share  in  the  mine,  or  that  the  respondent,  the  Robert  £.  Lee  Mining 
Company,  bases  its  claim  of  title  upon  the  conveyance  executed  by  her  to 
Marshall.  This  is  a  very  material  question  in  the  case,  and  it  is  now  for  the 
first  time  presented.  It  has  been  heretofore  assumed  that  the  complainant 
VTBS  the  owner,  in  equity  at  least,  of  the  undivided  one-third  of  the  mine  at 
the  time  of  her  sale  and  conveyance  to  Marshall.  The  title  to  the  mine  is 
now  in  the  respondent,  the  Robert  E.  Lee  Mining  Company,  conveyance  ta 
that  company  having  been  made  some  time  after  the  purchase  by  Marshall. 
If  that  company  is  a  sui:>3equent  purchaser  with  notice  of  the  rights  of  the  ^ 
complainant,  it  may  be  charged  as  trustee  for  complainant  to  the  extent 
only  of  the  interest  which  she  bad,  and  which  the  company  has  acquired.  But 
if  the  complainant  had  no  title,  and  the  company  acquired  nothing  by  virtue 
of  her  conveyance  to  Marshall,  she  cannot,  of  course,  subject  to  her  use  any 
title  it  derived  from  another  source.  It  is  now  said  that  complainant  held 
nnder  an  option  bond ;  that  all  her  rights  under  said  bond  bad  been  forfeited ; 
that  she  had  no  title,  and  that  the  company  derived  a  perfectly  good  title 
from  the  patentee.  If  so,  the  fact  may  be  shown ;  and  if  shown,  the  com- 
plainant cannot  recover  as  against  the  company.  Further  consideration  of  this 
defense  will  be  reserved  until  proof  applicable  to  it  has  been  produced  and  the 
parties  at*e  heard  thereon. 

4.  It  is  insisted  that  the  respondent,  the  Robert  E.  Lee  Mining  Company,  is^ 
a  honafide  purchaser  for  value  and  without  notice.  Upon  the  consideration  of 
this  part  of  the  defense  some  very  important  questions  may  arise  respecting  the 
rights  of  the  corporation,  and  as  to  how  far  and  under  what  circumstances 
notice  to  the  incorporators,  stockholders  or  directors  will  constitute  notice  ta 
the  corporation.  The  further  consideration  and  final  determination  of  these 
questions  may  well  be  postponed  until  the  final  hearing. 

5.  It  is  insisted  that  complainant  should  be  denied  relief  on  the  ground  of 
laches.  As  at  present  advised  I  should  be  inclined  to  hold  that  the  complainant's 
delay  in  bringing  suit,  and  her  failure  promptly  upon  discovering  the  fraud  to  give 
notice  of  her  purpose  to  rescind  the  contract  of  sale,  are  fatal  to  her  right  of 
recovery,  at  least  as  against  the  respondents  who  are  not  named  in  the  original 
bill.  I  shall,  however,  reserve  the  determination  of  this  question  until  the  final 
hearing. 

§  1 66.  Allegations  in  the  hill  which  are  not  admitted  nor  denied  in  the  answer 
must  he  proved. 

6.  Some  of  the  material  allegations  of  the  bill  are  hot  denied  by  the  answer, 
and  the  question  is  made  whether  such  allegations  stand  admitted  or  must 
be  proved.  Upon  re-examination  of  the  authorities  t  have  reached  the  con- 
clusion that,  in  cases  where  the  answer  neither  admits  nor  denies  the  allegations 
of  the  bill,  they  must  be  proved  upon  the  final  hearing.  Young  v.  Grant,  & 
Ctanch,  61 ;  Brown  v.  Pierce,  7  WalL,  211 ;  Brooks  u  Byam,  1  Story,  297. 
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7.  It  is  insisted  that  the  complainant  has  not  6hown  that  Marshall  secretly 
purchased  on  behalf  of  Howbert  and  his  associates.  The  conclusion  reached 
upon  the  former  hearing,  that  Sowbert,  Sigafus,  Crowell  and  Humphrey  wer^ 
secretly  interested  in  the  purchase  made  by  Marshall,  was  based  partly  upon 
the  pleadings  and  the  failure  of  the  respondents  distinctly  to  deny  the  allega- 
tibns  of  the  bill  upon  this  subject,  and  partly  upon  the  evidence  and  the  factd 
tod  circumstances^  which  in  the  judgment  of  the  court  clearly  pointed  to  this 
conclusion.  Leaving  out  of  view  any  consideration  of  the  pleadings  iii  the 
case,  I  am  still  inclined  to  adhere  to  the  conclusion  originally  announced.  As, 
however,  it  may  not  be  entirely  clear  that  all  of  the  defendants  here  uanled 
were  advised  of  Marshall's  Intended  purchase,  and  promised  an  interest  thereiil 
before  it  was  consummated,  I  am  disposed  to  leave  this  question  open  for 
further  consideration  upon  the  final  hearing. 

§  1 67.  Rehearing^  ruUa  as  to. 

8.  The  application  for  rehearing  upon  the  ground  of  newly  discovered  Evi- 
dence is  tiext  to  be  considered.  The  affidavits  filed  in  support  of  this  applica- 
tioti  show  that  the  tiewly  discovered  evidence  is  directed  mainly,  if  not  wholly, 

I  to  the  following  questions :  1.  What  was  the  actual  value  of  the  complainant's 
interest  in  the  mine  at  the  time  of  her  sale  to  Marshall?  2.  Was  there  actual 
fraud  or  concealment  practiced  by  Marshall  in  makmg  said  sale  ?  3.  Did  the 
relation  of  attorney  and  client  exist  between  'complainant  and  Marshall^at  that 
time?  Upon  all  of  these  points  the  proposed  testimony,  even  if  newly  dis- 
covered and  material,  is  only  cumulative.  These  points  were  fully  litigated  - 
npon  the  former  hearing,  and,  according  to  the  well  settled  rule  in  such  cases, 
they  cannot  now  be  reopened  for  further  consideration.  The  objection  to  thd 
admission  of  the  alleged  newly  discovered  evidence  on  the  ground  that  it  con- 
sists of  the  testimony  of  witnesses  who  have  been  once  examined  is  also  ^ell 
taken.  A  court  of  equity  cannot  aflford  to  establish  a  precedent  which  will 
allow  the  defeated  party,  after  discovering  where  the  cause  pinches,  to  look 
out  witnesses  to  bolster  up  the  faulty  parts  of  his  cause.  To  allow  this  would 
be  to  make  litigation  practically  interminable,  and  would  also  lead  to  perjuty. 
Euggles  V.  Eldy,  11  Blatch.,  524;  Page  v.  Tel.  Co.,  11  Blatch.,  118;  Jones  v. 
Purefoy,  1  Vernon,  45;  Finley  v.  Tj^ler,  3  T.  B.  Monroe,  400;  Brewer  v.  Bot^- 
man,  3  J.  J.  Marshall,  493.  The  application  for  rehearing  upon  the  questionil 
above  stated,  on  the  ground  of  newly  discovered  evidence.  Is  overruled. 

The  result  of  the  foregoing  views  is  that  the  interlocutory  decree  heretofore 
rendered  must  be  set  aside,  and  that  the  case  must  be  considered  as  reopened    > 
for  further  hearing  upon  the  following  questions  only: 

1.  Whether  the  complainant  must  fail  in  this  action  npon  the  ground  that 
she  had  no  title  to  the  one-third  interest  in  the  mine  Which  she  sold  and  con* 
veyed  to  Marshall? 

2.  Whether  the  respondent,  the  Eobert  E.  Lee  Mining  Company,  is,  as  against 
the  complainartt,  an  innocent  purchaser  for  value  And  without  notice? 

8.  Whether  the  complainant  must  fail  in  this  action  upon  the  ground  of 
kcbes? 

The  respondents  may  amend  their  answer  on  or  before  the  September  rules, 

by  making  any  allegations  proper  to  put  in  issue  the  matters  of  defense  above 

stated,  and  the  complainant  may  reply  instanter,  or  under  the  rules.    Both 

parties  are  at  liberty  to  take  farther  testimony  upon   the  points  here  iii- 

.dicated. 
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WILLIAMS  V.  REED. 
(Circuit  Court  for  Maine:  8  Mason,  405-428.    1824) 

Statement  op  Facts. —  Bill  in  equity  against  an  attorney,  chaining  him  with 
fraudulent  misconduct.  One  charge  of  fraud  was  that  the  attorney  concealed 
from  the  plaintiff  his  retainer  by  another  party.  The  facts  on  this  head  are 
sufficiently  stated  in  the  opinion.  The  facts  necessary  to  an  understanding  of 
the  further  charge  are,  that  the  plaintiff  was  the  owner  of  several  debts,  some 
of  which  were  secured  by  mortgage  and  others  were  not;  that  the  attorney 
united  these  debts  in  a  single  suit,  and  took  a  single  judgment,  and  it  was  al- 
leged that  the  debts  had  been  so  confounded  that  it  was  difficult  or  impracti- 
cable for  the  plaintiff  to  apply  any  security  or  payment  which  he  might 
afterwards  obtain  to  the  unsecured  demands. 

§  1 68.  Duty  of  the  court  to  supervise  the  canditot  of  its  officers.  Attoniej/s 
not  liable  for  hoiiest  exercise  of  discretion. 

Opinion  by  Stobv,  J. 

This  is  a  case  of  a  very  unusual  nature,  at  least  in  this  circuit.  The  charge 
in  the  bill  is  of  fraudulent  misconduct  on  the  part  of  an  attorney  and  coun- 
selor at  law,  in  the  management  of  a  suit  conlSded  to  his  care  by  the  plaintiff 
against  one  James  W.  Head,  his  debtor,  and  in  the  levy  of  the  execution,  which 
issued  i^pon  the  judgment  in  that  suit  in  his  favor  for  a  large  amount,  whereby 
the  real  estate  of  the  debtor  has  been  set  off  to  the  plaintiff  at  a  gross  over- 
valuation, and  his  interests  unfairly  sacrificed.  The  charge  is  of  a  very  grave 
and  important  nature;  and  is  doubtless  to  be  listened  to  by  the  court  with  all 
that  watchfulness  and  attention  which  become  those  who  are  called  upon  to 
secure  an  upright  administration  of  public  justice.  iN'or  ought  it  for  a  moment 
to  be  doubted,  that  as  it  is  the  solemn  duty  of  the  court  to  supervise  the  con- 
duct of  its  officers,  and  to  discountenance  every  malpractice  and  abuse.  That 
duty,  however  painful,  will  be  performed  with  all  due  fidelity  to  the  public. 
The  conduct  of  attorneys,  when  brought  before  the  court  for  inquiry  and  con- 
sideration, ought  to  be  scrutinized  with  the  same  exactness  and  rigid  imparti- 
ality, as  if  the  question  were  between  mere  strangers  to  the  bar.  And  indeed 
there  ma}'-  naturally  be  supposed  to  exist  some  solicitude  that  every  act  should 
be  more  scrupulously  weighed,  lest  the  slightest  suspicion  should  arise  that  any 
person  might  successfully  shelter  himself  from  responsibility  for  injuries  behind 
the  protections  of  his  office.  On  the  other  hand,  the  same  indulgence  must  be 
allowed  here,  as  in  all  other  cases,  to  inadvertence,  mistake  and  honest,  though 
misguided,  exercise  of  discretion. 

§  1 69.  A  hill  in  equity  lies  against  an  attorney  for  fraud}  a  svit  at  law  for 
negligence  and  unskUfvlness. 

The  bill  proceeds  mainly  upon  the  charge  of  fraud;  and,  if  that  is  not  made 
out  in  the  evidence,  it  must  fall;  for  it  is  that  alone  which  comes  within  the 
cognizance  of  this  court,  sitting  as  a  court  of  equity.  There  is,  indeed,  an  al- 
legation in  the  amended  bill,  of  unskilfulness  and  negligence  in  the  manage- 
ment of  the  suit  by  the  defendant  in  certain  particulars.  But  if  this  allegation 
is  to  be  taken  as  contradistinguished  from  fraud,  it  is  not  a  fit  subject  of  in- 
quiry here.  A  suit  at  law  will  lie  for  such  unskilfulness  and  negligence,  and 
the  remedy  is  plain,  complete  and  adequate;  for  there  is  no  pretense  to  say 
that  any  discovery  is  wanted  to  establish  these  facts.  It  is  to  establish  the  fraud 
that  a  discovery  is  now  sought,  and  the  particulars  alluded  to  are  examinable 
here  only  so  far  as  they  contain  indications  of  fraud.    In  that  view  they  will 
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require  comment.  Taking,  then,  the  case  to  be  one  of  asserted  fraud,  I  have 
diligently  examined  and  compared  the  whole  evidence,  and  the  result  of  my 
judgment  is  that  the  case  is  not  made  out.  I  acquit  the  defendant  of  any  med- 
itated or  intentional  misconduct.  I  do  not  say  that  there  are  not  circumstances 
npon  which  one  might  pause ;  or,  if  they  stood  alone  and  unexplained,  which 
might  draw  after  them  heavy  suspicions ;  but  they  appear  to  me  overcome  by 
the  general  current  of  the  evidence,  taken  in  connection  with  the  denials  of 
the  answer,  in  such  a  manner  as  to  leave  no  sufficient  ground  for  any  imputa- 
tion of  ill  faith. 

Statement  OF  THB  Case. — I  shall  now  proceed  to  state  the  reasons  which 
have  led  me  to  this  conclusion,  commenting  principally  upon  those  points  upon 
which  most  stress  was  laid  at  the  argument.  The  first  point  made  at  the  bar  is 
that  the  defendant,  at  the  time  of  his  retainer  by  the  plaintiff,  fraudulently  con- 
cealed from  the  plaintiff  the  fact  that  he  was  the  attorney  of  one  Joshua  Head, 
and  that  he  had  previously  made  an  attachment  in  his  favor  upon  the  real  es- 
tate of  the  debtor,  then  under  mortgage  to  the  plaintiff;  whereby  the  plaintiff 
was  led  injuriously  to  place  his  confidence  in  the  defendant,  and  to  submit  his 
interests,  in  the  suit  about  to  be  commenced,  to  the  management  of  the  defend- 
ant. The  facts  are,  that  on  the  8th  of  March,  1820,  James  W.  Head  was 
indebted  to  the  plaintiff  in  the  several  sums  of  $7,000,  $3,000,  $1,000,  and 
$3,338.76,  for  which  the.  plaintiff  held  four  notes  of  the  debtor.  At  tWs  time 
the  plaintiff  held  a  mortgage  given  him  in  September,  1813,  as  security  for  the 
note  of  $7,000,  on  the  debtor's  house  and  twenty-one  acres  of  land  in  the  town  of 
Warren,  and  a  landing  on  George's  Kiver;  another  mortgage  given  him  in  June, 

1819,  as  security  for  the  notes  of  $3,000  and  $1,000,  on  a  farm  of  one  hundred 
and  sixty  acres  in  the  town  of  Union,  and  a  tract  of  land  in  Warren,  called  the 
Limekiln  and  Landing.  Feeling  insecure,  he  applied  to  the  defendant  to  pro- 
cure additional  security  for  him,  and,  in  the  meantime,  to  make  a  secret  attach- 
ment upon  the  real  estate  of  the  debtor.  On  the  9th  of  March,  the  defendant, 
accordingly,  made  an  attachment  on  the  real  estate  of  the  debtor,  and,  within 
a  few  days  afterwards,  he  obtained  some  additional  security  by  mortgages  for  the 
debts,  but  failing  to  obtain  what  was  deemed  adequate,  he  attached  the  personal 
property  of  the  debtor,  and  the  suit  was  prosecuted  to  judgment  at  April  term, 

1820,  of  the  court  of  common  pleas  at  Wiscasset,  and  a  recovery  had  for 
$14,431.44,  debt  and  costs.  It  is  admitted  that  previous  to  these  transactions, 
to  wit,  on  the  6th  of  March,  1820,  the  defendant,  as  attorney  of  Joshua  Head, 
had  made  an  attachment  of  the  real  estate* of  the  debtor,  and,  among  others,  of 
the  equity  of  redemption  of  the  real  estates  in  Warren  and  Union  which  were 
mortgaged  to  the  plaintiff;  that  judgment  was  obtained  in  this  suit  at  the  April 
term,  1821,  of  the  same  court  for  $2,060.07,  debt  and  costs,  upon  which  execu- 
tion duly  issued,  and  the  same  equity  was  sold  to  one  James  Head  (the  son  of 
the  debtor)  for  $2,101,  to  satisfy  the  execution.  It  is  also  admitted  that  the 
existence  of  this  suit  was  not  made  known  to  the  plaintiff  at  the  time  of  his 
retainer,  nor  does  it  appear  to  have  been  made  known  to  the  plaintiff  through- 
out its  whole  progress,  though  it  was  pending  during  the  whole  year  after  the 
plaintiff  recovered  his  judgment,  however  material  it  might  have  been  to  guide 
the  plaintiff  in  his  own  levy  on  the  real  estate  of  the  debtor.  The  plaintiff's 
execution  was,  in  May,  1820,  satisfied  in  part  by  a  levy  on  sundry  small  parcels 
of  land  of  the  debtor,  set  off  by  appraisement  at  the  sum  of  $8,785.27,  and  by 
an  additional  levy  on  his  personal  estate  to  the  amount  of  $1,145.58,  leaving  an 
unsatisfied  balance  of  about  $4,600  due  to  the  plaintiff.     The  argument  is  that 
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to  the  extent  of  the  leyy  nad^r  James  Head's  execatioa  on  tbe  equity  of 
demption,  this  concealmeat  has  operated  injuriously,  and  that  it  was  a  breach 
pf  good  faith. 

§  170.  Duty  of  (Utomey  to  disclose  advise  retainer. 

I  agree  to  tb^  doctrine  urged  at  the  bar,  as  to  the  delicacy  of  the  relation  of 
plient  and  attorney,  and  tbe  duty  of  a  full,  frank  and  free  disclosure  by  the 
latter  of  every  circuinstance  wbich  may  be  presumed  to  be- material,  not  merely 
|;o  tbe  interests,  but  to  the  fair  exercise  of  tbe  judgment,  of  the  client.  An  at- 
torney is  bound  to  disclose  to  his  client  every  adverse  retainer,  and  even  every 
prior  retainer,  which  may  affect  the  discretion  of  the  latter,  ISq  man  can  be 
supposed  to  be  indifferent  to  the  knovyledge  of  facts  wbich  work  directly  on 
his  interests  or  bear  on  the  freedom  of  his  choice  of  counsel  When  a  client 
employs  an  attorney,  he  has  a  right  to  presumoi  if  the  latter  be  silent  on  the 
point,  that  he  b£l3  no  engagements  which  interfere,  in  any  degree,  with  bis  ex- 
clusive devotion  tp  the  cause  conffded  to  him;  that  be  has  no  interest  which, 
may  betray  his  judgment  or  endanger  his  fidelity.  In  this  very  case,  it  is  by 
np  means  clear  that,  if  the  prior  retainer  had  been  known  to  the  plaintiff,  he 
^ould  have  intrusted  the  defendant  with  the  collection  of  so*large  a  debt  under 
circumstances  calling  for  the  exercise  of  so  much  caution  and  zeal  in  the  execu- 
tion of  his  duty.  And  it  is  very  certain  that  the  equity  of  redemption  of  the 
mortgi^ged  estates  in  Warren  and  Union  (which  the  plaintiff  now  esteems  the 
most  valuable)  might  have  been  placed  beyond  tbe  reach  of  Joshua  Head's  exe- 
cution by  the  simple  arrs^ngement  pf  continuing  the  suit,  and  ultimately  leav- 
ing the  plaintiff's  judgment  unsatisfied  for  tbe  sum  of  $7,000,  instead  of 
j|5,000.  The  plaintiff  might  have  elected  this  course,  if  all  the  facts  had  been 
l£|,id  before  him;  and,  at  ail  events,  tbe  right  of  election  ought  to  have  been 
submitted  to  bis  free  and  independent  judgment.  It  is  matter  of  regret  that 
|ip  communication  to  this  effect  was  made  to  the  plaintiff,  since  it  is  obvioug 
that,  if  it  had  been  made,  tbe  whole  of  this  heavy  charge  against  tbe  defend- 
ftnt's  honor  would  have  been  avoided.  The  pressure  of  this  concealment  faa« 
been  made  to  bear  with  more  severity  upon  tbe  defendant  by  the  circumstance 
of  the  origin  of  the  debt  and  of  the  defendant's  peculiar  relation  to  the  parties. 
The  debt  of  Joshua  ^ead  had  its  origin  in  a  note  payable  to  him,  as  guardian 
of  the  children  of  a  Mr.  Smouse,  whose  widow  the  defendant  married,  and  who 
is,  npt  unnaturally,  supposed  to  take  a  lively  concern  in  tbe  welfare  of  thes^ 
cbildrep.  The  argupient  is  that  this  connection  must  have  operated  as  a  strong 
mctivd  for  the  concealment,  and  that  it  casts  a  shade  of  mala  fides  over  tho 
whole  transaction.  It  appears  to  me,  however,  that  this  circumstance  has  not 
as  much  weight  as  has  be^n  attributed  to  it  at  the  bar.  Joshua  Head  and  his 
surety  on  his  probate  bond  of  guardianship  were  at  the  time  and  still  continue 
solvent;  and  as  the  attachment  was  already  made  out  at  the  time  of  the  plaint- 
iff's retainer,  the  danger  of  loss  to  the  children  was  past,  and  no  stronger 
motive  could  operate  upon  tbe  defendant,  if  he  knew  of  the  attachment,  than 
might  operate  in  cas^  pf  an  attachment  by  any  other  client.  The  most  that 
could  be  said  is  that  the  levy  on  the  equity  of  redemption  might  have  been 
prevented;  but  as  tbe  attachment  covered  many  other  parcels  of  estate,  it 
might  well  have  been  satislfed  out  pf  the  latter.  Still,  I  cannot  but  agree  that 
the  delicacy  of  tbe  defendant's  relation  to  tbe  parties  furnished  a  new  motive 
for  the  disclosure;  fpi*,  however  well  the  plaintiff  might  have  known  that  the 
defendant  was  the  general  retained  counsel  of  Joshua  Head,  his  ignorance  of 
tl^sf  particular  debt  and  attapbment  repels  any  notion  that  he  acted  with  tha 
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knowledge  of  every  important  fact.  It  is  said,  however,  ^h^,t  in  point  of  fact 
the  defendant  did  not,  on  the  8tb  of  March,  know  what  attachn^ent  had  been 
made  ou  Head's  writ,  the  latter  having  personally  conducted  that  business  with 
the  sheriff;  but,  if  the  defendant  did  pot  know,  be  might  well  presume  that  an 
attachment  had  been  made;  and  it  w^s  clearly  his  duty  to  have  put  the  plaint- 
iff in  possession  of  all  the  facts  within  his  knowledge,  and  thus  put  him  upon 
inquiry  for  more  definite  information.  At  all  eveiits,  at  the  return  term  of  the 
writ  he  did  know  the  nature  and  extent  of  the  attachment,  and  the  knowledge 
at  that  time  would  have  been  quite  qs  material  and  important  to  the  plaintiff 
as  at  any  antecedent  period.  Yet  ^n  entire  silence  was  preserved,  a  silence 
which  it  must  be  admitted,  if  the  other  circumstances  justified  strong  suspicions 
of  ill  faith,  would  not  be  without  $ome  significance. 

§171.  A  ratification^  made  in  ignorance  of  material  fa^,  cannot  give  valid- 
iiy  to  the  acte  of  an  attorney^  nor  repel  the  imputation  of  fraud* 

Then,  again,  it  has  been  said  that  the  plaintiff  afterwards  ratified  all  the  pro- 
ceedings pf  the  defendant,  and  expressed  his  satisfaction  in  the  most  unequiv- 
ocal manner.  If  this  were  with  a  full  knowledge  of  all  the  transactions^  the 
ratification  would  have  a  most  important  bearing.  But  a  ratification  made 
in  ignorance  of  material  facts  cannot  give  validity  to  the  acts  of  an  attois 
ney  in  the  conduct  of  a  suit,  or  repel  the  imputation  of  fraud.  To  give  any 
f^ffect,  therefore,  to  any  expressions  of  this  nature,  the  previous  foundation 
must  be  laid,  that  there  has  been  a  full  disclosure  of  facts  on  the  part  of  the 
attorney,  and  that  the  ratification  is  the  result  of  a  judgment  acting  upoi^ 
knowledge,  and  not  upon  a  blind  personal  confidence  in  the  general  integrity 
of  the  agent.  The  evidence  on  this  point  is  not  so  direct  and  satisfactory  as 
might  be  wished.  But  taking  the  testimony  pf  Ludwig,  the  deputy  sheriff,  in 
July,  1821,  in  connection  with  that  of  Demuth,  as  to  a  conversation  with 
the  plaintiff  in  the  June  preceding,  there  is  much  reason  to  believe  that  the 
plaintiff *s  declarations  of  satisfaction  with  the  defendant's  conduct  in  July^ 
1821,  was  with  a  knowledge  of  all  the  material  facts. 

§  1 72.  Conoealmsnt  hy  attorney  not^  per  se,  evidence  qf  fraud- 

But,  independently  of  any  such  ratifipation,  evidencing  a  conspionsness  on 
the  part  of  the  plaintiff  that  the  defendant  acted  with  entire  good  faith  and 
for  the  substantial  interest  of  his  client,  there  are  other  circumstances  in  the 
oase  which  go  very  far  to  establish  that  the  concealment  of  Head's  attach- 
ment, however  imprudent  or  incorrect  in  a  legal  view,  was  not  the  result  of 
meditated  fraud  or  an  intentional  abandonment  of  official  duty.  Indeed,  sucl^ 
A  concealment  cannot,  j?^  «^,  be  deemed  evidence  of  fraud;  but  it  must  derive 
its  force  and  bearing  from  the  other  accompaniments  of  the  transaction.  If 
no  interest  of  the  client  has  been  betrayed  or  injured;  if  no  real  loss  has  beeif 
sustained ;  if  there  has  been  displayed  throughput  a  proper  zeal  and  devotion 
in  all  other  respects  to  the  client's  suit,  and  no  motive  can  be  discerned  in  the 
ooncealment,  but  a  misapprehension  of  duty,  the  act  itself  ought  not  to  draw, 
and  cannot  draw  after  it,  any  imputatip^  of  fraud.  Hen  do  not  perpetrate 
frauds  without  some  important  motive,  or  sacrifice  their  professional  honor,  not 
only  without,  but  against,  an  apparent  interest.  The  defendant,  too,  has  estab- 
lished some  facts  in  excuse  of  bis  silence  which  cannot  but  mitigate  in  some 
degree  any  severity  of  judgment.  Jle  has  shown  that  the  debtor  promised 
him  from  time  to  time  to  pay  the  debt  to  Head,  aud  thus  to  relieve  the 
attachment,  and  that  he  gave  his  own  implicit  confidence  to  these  assurijiQces. 
And  it  is  proved  beyond  controversy  that  Head  originally  required  secrecy  » 
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to  the  existence  of  his  suit,  and  that  the  defendant's  subsequent  conduct  was 
wholly  without  any  concert  with  Head,  or  with  the  judgment  debtor,  or  w^ith 
any  other  party  having  an  adverse  interest.  If,  in  addition  to  these  considerar 
tions,  it  shall  turn  out,  upon  a  full  examination  of  the  case,  that  the  levy  of  the 
plaintiffs  execution  was  conducted  with  a  strict  regard  to  bis  interest,  and  that 
he  has  sustained  no  loss,  and  that  Head  has  gained  no  advantage  by  the  coarse 
adopted  by  the  defendant  (a  topic  to  which  I  shall  hereafter  advert),  then  the 
conclusion  would  seem  to  be  irresistible  that  the  point  of  fraud  cannot  be 
maintained.  At  present,  then,  we  may  dismiss  the  question  of  concealment,  as 
it  bears  on  the  bill  only  in  so  far  as  it  corroborates  the  main  ingredients  of 
fraud,  arising  aliunde. 

§  1 73.  Joinder  of  sectcred  and  unaecwred  debts  in  one  suit  not  evidence  of 
fraVid  or  negligence. 

Another  circumstance  relied  on  to  establish  fraud  is  the  joinder  in  one  writ 
of  all  the  notes,  so  that  a  single  judgment  was  taken  upon  all,  and  thereby  the 
debts  secured  by  mortgage  were  confounded  with  the  other  debt,  and  the 
plaintiff  injured  by  impairing  his  mortgage  security.    The  argument  is,  that  it 
is  now  impossible  to  separate  the  different  items  composing  the  judgment ;  that 
the  part  satisfaction  must  be  applied  to  the  diminution  of  the  mortgage  debts 
as  well  as  the  other ;  and  that  thus  the  mortgage  debts  will  abate  jE>n>  taniOj 
and  leave  much  less  than  the  balance  due  on  the  judgment  covered  by  that 
security.    And  even  if  this  were  not  the  necessary  result,   still,   that  it  is 
difficult,  if  not  impracticable,  to  apply  subsequent  payments  exclusively  to  the 
discharge  of  the  unsecured  debt.     So  far  as  this  charge  imports  unskilfulness 
in  the  management  of  the  suit,  it  has  already  been  answered.    Whatever  may 
be  the  remedy  at  law,  there  is  none  for  it  in  equity.   Unskilfulness  is  not  fraud, 
and  may  be,  and  often  is,  connected  with  the  most  scrupulous  honesty.    That 
some  inconvenience  may  arise  from  the  consolidation  of  all  the  debts  of  the 
plaintiff  in  a  single  writ  cannot  be  disguised.    It  has  been  suggested  at  the  bar 
that  it  was  occasioned  by  a  desire  to  save  costs  to  the  plaintiff,  the  statute  of 
Maine  (Stat.  1821,  ch.  59,  p.  260)  having  provided  that  *'  where  a  plaintiff  shall 
at  the  same  court  bring  divers  actions  upon  demands,  which  might  have  been 
joined  in  one,  he  shall  recover  no  more  costs  than  in  one  action  only."     There 
is  much  probability  in  this  suggestion ;  but  that  in  a  case  like  the  present  it 
ought  to  have  overcome  the  other  important  considerations  for  keeping  the 
secured  and  unsecured  debts  distinct  from  each  other  is  in  point  of  sound  dis- 
cretion more  questionable.    It  however  repels  in  a  great  measure  the  imputa- 
tion of  fraud ;  and,  indeed,  it  is  very  difficult  to  perceive  how  the  joinder  of 
the  debts  could  have  aided  any  contrivance  of  fraud  to  benefit  Head's  attach- 
ment, or  to  defeat  the  plamtiff's  rights,  unless  the  conduct  of  the  levy  of  the 
plaintiff's  execution  was  itself  collusive.    I  cannot  consider  the  mere  joinder 
of  the  debts  as  gross  negligence,  presumptive  of  fraud,  or  as  justly  influencing 
any  suspicion  derivable  from  other  sources.    Nor  am  I  prepared  to  admit  that 
the  consequences  assumed  at  the  argument  would  legally  flow  from  the  joinder 
of  the  debts.    The  mortgage  debts  were  in  no  just  sense  extinguished  by  the 
judgment,  and  whenever  the  mortgages  should  be  enforced  in  a  suit  for  a  fore- 
closure, upon  the  hearing  in  equity  to  ascertain  the  amount  due  every  consider- 
ation, as  to  the  application  of  payments  and  partial  satisfaction,  would  arise, 
which  could  be  entertained  in  the  ordinary  course  of  a  bill  in  equity.     The  law 
is  not  disputed  that,  in  voluntary  payments,  the  debtor  may  direct  the  applicar 

tion  of  them;  if  he  omits  it,  the  creditor  may  make  the  application;  if  neither 
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makes  it,  the  court  will  marshal  the  payments  according  to  its  own  sense  of 
the  intention  of  the  parties  and  a  just  administration  of  equities  between 
them.  See  Hey  ward  v.  Lomax,  1  Vern.,  23,  and  Rathby's  note,  1;  Wilkinson 
V.  Sterne,  9  Mod.,  427;  Ferris  v.  Roberts,  1  Vern.,  34;  2  Powell,  Mortg.,  1120, 
1121;  Clayton's  Case,  1  Merivale,  604;  Manning  v.  Westerne,  2  Vern.,  606. 
See  Pothier  on  Oblig.,  part  3,  art.  7,  ch.  1,  arts.  528, 529, 630,  etc.  But  the  pres- 
ent IS  not  the  case  of  a  voluntary  payment,  but  of  a  satisfaction  j^o  tanto  tn 
invitum;  and  the  plaintiff  may  well  be  presumed  in  such  a  case  to  make  the 
application  in  the  manner  most  beneficial  to  himself.  I  have  no  doubt  that  it 
is  the  duty  of  a  court  of  equity  in  such  a  case  to  apply  the  satisfaction  pri- 
marily to  such  parts  of  the  judgment  as  were  not  secured  by  mortgage,  leaving 
the  whole  balance  to  rest  on  the  latter. 

§  174.  Negligence  in  making  a  levy. 

After  all,  the  case  must  mainly  rest  upon  the  general  fairness  of  the  defend- 
ant in  conducting  the  suit  and  the  levy  of  the  execution  on  the  judgment  in 
favor  of  the  plaintiff.  The  charges  are  that  the  execution  was  improperly 
levied  on  fifteen  different  parcels  of  real  estate  of  no  income  or  little  value, 
which  were  then  subject  to  Joshua  Head's  attachment;  that  the  agency  of  the 
levy  was  improperly  confided  to  Ludwig,  the  deputy  sheriff,  instead  of  the  de- 
fendant's giving  his  own  personal  co-opel*ation  and  presence;  that  the  appraise- 
ment was  a  gross  overvaluation,  nearly  one-half  beyond  the  real  value  of  the 
property ;  that  the  plaintiff's  debt  was  reduced  to  about  $5,000,  when  the  value 
of  the  mortgaged  property  was  nearly  double,  and  that  thus  the  plaintiff  lost 
the  benefit  of  nearly  one-half  of  his  mortgages,  and  an  equity  of  redemption 
v^ras  fraudulently  created,  at  his  expense,  for  the  benefit  of  Joshua  Head  to  the 
full  amount  of  his  debt.  These  charges  require  a  separate  examination.  In 
the  first  place,  as  to  the  charge  of  improper  agency  devolved  on  the  deputy 
sheriff,  who  conducted  the  levy.  I  am  not  aware  of  any  authority  which  has 
established  that  an  attorney  is  bound  to  give  his  personal  presence  at  the  time 
of  the  levy  of  an  execution  of  his  client  on  real  estate.  Our  laws  authorize 
real  estate  to  be  set  off  in  satisfaction  of  executions  at  an  appraisement  to  be 
made  by  three  disinterested  freeholders,  one  chosen  by  the  creditor,  one  by  the 
debtor,  and  one  by  the  officer  who  executes  the  process.  If  the  debtor  fails 
to  choose,  the  officer  selects  for  him  also.  The  appraisers  are  under  oath  for 
the  faithful  performance  of  their  duty,  and  the  property  being  once  pointed 
out,  or  known,  there  would  seem  to  remain  nothing  more  than  the  discharge  of 
a  ministerial  duty.  The  officer  is  bound  to  superintend  the  whole  transaction; 
the  appraisers  are  presumed  to  be  intelligent  and  impartial,  and  it  would,  there- 
fore, seem  to  be  a  case  where  thalaw  would  not  presume  the  presence  of  any 
attorney  for  either  party  desirable,  much  less  indispensable.  I  should  be  sorry 
to  see  a  different  doctrine  established.  At  all  events,  I  will  not  be  the  first 
judge  to  establish  it.  There  is  no  pretense  that  the  officer  was  not  intelligent 
and  faithful,  competent  to  his  duty,  and  zealous  for  the  interest  of  the  plaint- 
iff. Nor  is  it  denied,  and  if  it  were,  the  proofs  are  clear,  that  the  officer  pos- 
sesses the  public  confidence,  and  is  worthy  of  it. 

In  the  next  place,  as  to  the  value  of  the  parcels  of  real  estate  set  off  on  the 
execution.  No  imputation  has  been  cast  upon  the  appraisers,  either  in  the 
proofs  or  at  the  argument.  On  the  contrary,  it  is  admitted  that  their  conduct 
was  pure,  and  their  intelligence  and  capacity  and  respectability  have  not  been 
brought  into  question.  Under  such  circumstances  it  is  somewhat  difficult  to 
impeach  the  bona  fides  of  their  valuation,  or  to  presume  a  very  gross  failure  in 
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judgment.  How  can  a  presumption  of  fraudulent  overvaluation  arise  against 
the  defendant  when  three  discreet  and  impartial  men,  under  their  oaths,  sanc- 
tion the  appraisement?  From  the  nature  of  the  case  the  actual  value  of  real 
estate  must  be  a  matter  of  opinion,  upon  which  men  of  equal  skill  and  honesty 
may  differ  in  their  estimate?.  Tp  establish  such  differences  is  not  to  impeach 
their  judgment,  much  less  to  lay  a  positive  foundation  for  intentional  error. 
Taking  the  whole  testimony  together,  I  am  by  no  means  satisfied  that  the 
weight  of  it  does  i^ot  substantially  support  the  valuation  of  the  appraisers.  At 
all  iBvents,  the  differences  are  not  more  than  may  be  fairly  imputed  to  the  ordi- 
nary operations  of  different  minds  on  matters  of  this  nature.  Some  allowance 
should  also  be  inade  for  the  general  habit  of  estimating  real  estate  on  levies  by 
appraisements  of  its  full  value  and  most  favorably  to  the  debtor.  If,  then, 
there  has  been  any  error,  it  is  attributable,  not  to  the  misconduct  of  the  defend- 
ant, but  to  the  misguided  jadgnient  of  the  appraisers.  It  may  be  the  misfor- 
tune of  the  client,  but  it  results  from  the  infirmity  of  the  system  of  appraise- 
ment, and  not  from  the  fault  of  the  attorney.  My  opinion,  however,  is  that 
the  evidence  does  not  furnish  any  suthcient  ground  for  just  imputation  upon 
any  party. 

Then,  as  to  the  value  of  the  mortgaged  property,  upon  whicl^  mainly  rests 
the  charge  of  I^isconduct  in  the  levy.  If  that  property  has  not  been  greatly 
undervalued  by  the  def endai^t,  but  the  balance  of  $5,000  now  due  on  the  exe- 
cution covers  its  fair  value,  then  the  most  pressing  allegation  of  fraud  made 
by  the  bill  is  effectually  removed.  It  is  certain  that  the  defendant  gave  direc- 
tions to  the  officer  not  tP  reduce  the  execution  below  $5,000,  upon  the  avowe4 
opinion  that  this  sum  was  th^  full  worth  of  the  mortgaged  property.  A  strong 
pircumstance  relied  on  to  establish  a  higher  value  of  this  property  is  the  fact 
tho^t  the  equity  of  redemption  was  sold  under  Joshua  Head's  execution  for 
$2,101  to  the  son  of  the  debtor.  This  is  certainly  pri7na /acie  evidence  of  the 
purchaser's  opinion ;  £|,nd,  as  the  S£|.le  was  at  public  auction,  it  is  not  unreason- 
able to  presume  that  it  was  a  fair,  bidding.  It  has  been  said  that,  as  Joshua 
Read's  debt  was  deemed  by  the  debtor  himself  a  privileged  debt,  which  ho 
meant  at  all  events  to  discharge,  this  purchase  ought  to  be  considered  as  the 
mere  price  of  affection,  and  an  offering  of  filial  kjndness  unaffected  by  any  real 
fionsideration  of  value.  The  purchase  n^ay  have  turned  upon  such  a  considera- 
tion ;  but  the  court  cannot  assume  the  fact  and  there  is  no  sufficient  evidence 
to  support  it.  The  fact,  therefore,  would  have  a  strong  bearing  as  proof  of 
actual  value,  if  it  stood  alone;  but  would  not  be  decisive  of  fraud,  for  an  honest 
opinion  might  be  entertained  that  the  property  was  greatly  overvalued.  There 
|s  a  great  deal  of  testimony  in  the  case  on  bpth  sides  as  to  the  value  of  the 
mortgaged  property.  The  result  of  the  testimony  of  the  witnesses  for  the 
pls^intiff  gives  the  average  value  of  about  $7,500,  conforming  very  nearly  to 
the  price  for  which  the  equity  sold.  That  of  the  witnesses  for  the  defendant 
(who  are  more  thau  double  in  number  and  equally  respectable)  gives  a  little 
over  $4,000.  After  weighing  the  whole  circumstances,  the  conclusion  to  which 
my  mind  has  arrived  is,  that  there  is  a  decided  preponderance  of  opinion  that 
th^  value  did  not  much,  if  at  all,  exceed  $5,000,  T|ie  property  in  Warren  was 
opeu  to  very  opposite  calculations  from  the  hopes  or  fears  which  the  parties 
might  indulge  as  to  the  future.  The  village  had  been  flourishing;  it  was  now 
on  the  decline.  The  chance  of  its  revival  would  naturally  give  rise  to  opposite 
conjectures ;  and  these  again  would  materially  influence  every  opinion  as  to  the 

value  of  real  estate.    The  factory  in  Union  had  an  additional  element  of  nn- 
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fcertaioty,  for  manufacturing  establishments  bad  experienced  within  a  few  years 
^rcat  vicissittides  of  alternate  prosperity  and  depression.  But  what  is  most 
material  is,  that  $5,0DO  4s  the  very  estimate  (if  the  testimony  is  to  ba  believed) 
which  the  plaintiff  himself  put  upxjn^the  mortgaged  property  with  a  full  knowl- 
edge of  its  situation.  That  testimony  stands  ^eonHrmed  by  his  conduct  upon 
various  occasions;  by  the  additional  security  of  $8,000  req«i«ed  by  him  at  the 
time  of  his  attachment,  and  by  his  subsequent  offer  to  sacrifice  $5,000  t>f  his 
debt,  if  the  debtor  or  his  friends  would  secure  an  absolute  paynjient  of  the  resi- 
due. This  conduct  could  not  but  produce  some  impression  upon  the  mind  of 
his  attorney;  and  it  is  surely  no  proof  of  fraud  that  his  estimate,  however  low, 
is  supported  by  that  of  very  numerous  respectable  witnesses,  and  has  com- 
mended itself  to  the  plaintiflf's  own  judgment.  Nor  should  it  be  forgotten,  in 
this  view  of  the  case,  that  if  Joshua  Head's  execution  had  not  been  satisfied  by 
the  sale  of  the  equity  of  redemption,  it  might  have  been  satisfied  by  a  levy  on 
the  other  real  estate,  of  which  the  plaintiff  has  now  had  the  entire  benefit.  J.^ 
is  not  true,  therefore,  that  the  equity  of  redemption  has  been  created  or  sold  at 
the  plaintiff's  expense.  And  yet  the  whole  fabric  of  fraud,  which  the  bill  so 
studiously  constructs,  rests  on  this  as  its  principal  foundation. 

There  are  other  circumstances  in  the  case  which  have  been  relied  upon  by 
the  parties  either  to  fix  or  to  repel  fraud ;  but  I  forbear  to  comment  on  them. 
The  merits  of  the  case  stand  on  those  which  have  been  already  discussed;  and 
if  those  fail,  there  is  an  end  of  the  controversy.  I  feel  entire  confidence  tha.t 
it  is  my  duty  to  dismiss  the  bill,  and  I  shall  pronounce  and  decree  accordingly. 

g  175.  Privileged  commiiiiications. —  Confidential  communications  between  client  and 
attorney  axe  not  to  be  revealed  at  any  time.  The  privUege  is  not  that  of  tlfe  attorney  but  of 
the  client,  and  it  is  indispensable  for  the  purposes  of  private  justice.  Whenever  facts  are 
communicated  by  a  client  to  counsel,  solely  on  account  of  that  relation,  such  counsel  are  not 
at  liberty,  even  if  they  wish,  to  disclose  them,  and  the  law  holds  their  testimony  incom- 
petent The  fact  of  the  relationship  may  be  proved  by  the  attorney.  Chirac  v.  Reinicker, 
11  Wheat.,  294. 

g  1 7#.  A  commupication  made  by  a  client  to  an  attorney  acting  profesaionally  is  privi- 
leged, and  the  attorney  will  not  be  permitted,  against  objection,  to  disclose  such  communica* 
tion  in  the  courts  of  the  United  States,  and  under  its  laws  relating  to  the  competency  of 
witnesses.  The  protection  of  confidential  communications  made  to  professional  legs!  adviser^ 
is  dictated  by  a  wise  and  liberal  policy.  If  a  person  cannot  consult  his  legs!  adviser  without 
b0ing  liable  to  have  the  interview  made  public  the  next  day  by  an  examination  enforced  by 
the  courts,  the  law  would  be  little  short  of  despotic.  It  would  be  a  prohibition  upon  profos- 
aional  advice  and  assistance.    Connecticut  Mutual  life  Ins.  Co.  v.  Shaefer,  4  Otto,  457. 

§  177. discloeure  permitted.—  In  a  case  where  legitimacy  and  marriage  are  in  issue^ 

an  attorney,  who,  by  the  alleged  husband's  directions,  prepared  a  will  which  speaks  of  th^ 
children  in  question  as  his  natural  children,  and  provides  for  them*  may,  without  violation  of 
professional  confidence,  disclose  what  was  said  to  him  by  the  testator  in  conversations  pre- 
ceding and  connected  with  the  preparation  of  the  will.  It  cannot  be  said  to  be  for  the  inter- 
est of  the  testator  to  exclude  any  testimony  in  suppoit  of  what  he  solemnly  proclaimed  and 
put  on  record  as  his  will.  The  client  may  in  all  cases  waive  the  privilege  either  expressly  or 
by  implication,  and  in  this  case  the  waiver  is  as  direct  and  explicit  as  it  could  have  been 
made  by  words.    Blackburn  v.  Crawfords,  8  Wall.,  192. 

§178.  Notice  of  fraud  impotable  to  client.— The  knowledge  of  an  attorney  in  a  particular 
transaction  is  the  knowledge  of  his  client ;  and  this  is  true  where  the  client,  without  partici- 
pating in  frauds  of  the  attorney,  observed  them  and  stepped  in  and  availed  himself  of  them. 
]day  17.  Le  Claire,  11  WaU.,  233. 

§  17tt. of  fmadulent  intent  to  prefer.— An  attorney  who  defends  a  just  claim  in  be- 

balf  of  an  insolvent  debtor,  and  as  attorney  for  another  creditor  of  the  same  debtor  obtains 
a  judgment  by  default  in  a  later  suit  while  the  first  is  still  pending,  is  held  to  have  knowl- 
edge of  the  debtor's  fraudulent  intent  to  give  preference,  and  such  knowledge  is  imputable  to 

his  client    Wight  v.  Muxlow,  8  Ben.,  57. 
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§  1 80.  of  frand  In  bankrnptcy. —  An  attorney  employed  by  a  creditor  to  collect  a  claim 

procured  the  debtor  to  allow  judgment  to  be  taken  against  him  by  default,  with  knowledge 
of  the  debtor's  insolvency  and  of  his  intention  to  work  a  fraud  on  the  bankrupt  law.  HeldU 
that  the  knowledge  of  the  attorney  was  the  knowledge  of  the  creditor.  Rogers  v.  Palmer,  13 
Otto,  264. 

§  181.  instructions  to  officer. —  A  ministerial  officer  is  not  presumed  to  know  the  rules 

as  to  the  discharge  of  sureties  from  liability;  and  where  an  attorney's  acts  are  so  misleading 
that  he  takes  a  replevin  bond  which  is  void,  such  erroneous  instructions  are  imputable  to  the 
attorney's  client,  who  cannot  recover  against  the  officer  on  his  official  bond  for  his  blunder. 
Rogers  v.  The  Marshal,  1  Wall.,  631. 

§182.  Where  an  attorney  adopts  the  action  of  an  officer  who  has  deviated  from  the  strict 
line  of  duty  he  will  thereby  bind  his  client.    Ibid, 

§  1 83.  of  unrecorded  deed. —  Notice  to  an  attorney  of  an  unrecorded  deed  on  land  on 

which  an  attachment  is  levied  in  a  pending  suit  which  he  is  conducting  is  notice  to  his  client. 
Polk  V,  Cosgrove,  4  Biss.,  440. 

g  184. of  insolvency. —  Where  an  attorney  of  a  creditor,  in  prosecuting  a  debtor  to 

enforce  payment  of  a  debt,  learns,  in  a  professional  capacity,  from  the  debtor,  of  his  insolv- 
ency, the  knowledge  of  the  attorney  is  the  knowledge  of  the  creditor.  Mayer  v.  Hermann,  10 
Blatch.,  262. 

§  185,  A  commercial  agency  being  employed  to  collect  a  claim,  sent  it  to  an  attorney  for 
collection.  Knowing  the  debtor  to  be  insolvent  the  attorney  persuaded  him  to  confess  judg- 
ment, and  having  collected  the  claim,  sent  it  to  the  agency,  but  the  money  never  reached  the 
creditors.  In  four  months  the  debtor  was  declared  a  bankrupt.  Held,  that  as  the  attorney 
was  the  agent  of  the  agency  and  not  of  the  creditor,  his  knowledge  was  not  the  knowledge 
of  the  creditor,  and  that  the  creditor  was  not  liable  to  the  assignee  for  the  amount  collected 
on  the  judgment,  especially  as  it  did  not  come  to  his  hands.     Hoover  v.  Wise,  1  Otto,  304. 

g  186.  Mistake. —  A  mistake  of  law  or  error  of  judgment  by  counsel  as  to  the  admissibility 
or  weight  of  evidence  is  not  ground  for  a  rehearing.     Baker  v.  Whiting,  1  Story,  2t6. 

§  187.  Liability  for  assisting  slave. —  The  counsel  of  fugitive  slaves  may  test  the  legality 
of  their  detention  by  any  proceedings  known  to  the  law  of  the  land,  but  is  liable  if  he  aids 
or  assists  in  an  escape  in  any  way  that  the  law  does  not  sanction.  Weimer  v.  Sloane,  6  McL.» 
272. 

§  1 88.  Lobbying  —  Contingent  fee. — Where  the  private  rights  of  persons  are  to  be  affected 
by  legislative  action,  counsel  may  be  employed  to  act  in  behalf  of  the  parties  interested  to 
present  their  claims  to  the  committees  or  the  members  of  the  legislature,  and  so  long  as  this 
is  done  fairly,  openly  and  honestly  there  is  nothing  in  such  a  course  contrary  to  public 
policy  or  sound  morality ;  and  a  contract  for  a  contingent  fee  in  such  a  case  will  be  sustained. 
Child  V.  Trist,*  1  MacArth.,  3. 

§  180.  An  agreement  with  an  attorney  to  prosecute  a  claim  before  congress  and  its  com- 
mittees, and  to  prepare  petitions  and  argue  the  claim,  is  perfectly  legitimate ;  but  a  contract  to 
procure  a  favorable  action  of  congress  by  means  of  '* lobbying"  and  by  personal  solicitation 
of  members  is  against  public  policy  and  void ;  and  where  services  of  these  two  classes  are  so 
mixed  up  with  reference  to  a  single  claim  as  to  form  a  part  of  one  transaction,  there  cao 
be  no  recovery  by  the  attorney  for  any  services.  What  is  bad  of  the  contract  destroys  what 
is  good,  and  both  parts  perish  together.    Trist  v.  Child.,  21  Wall.,  448. 

8  190.  Megligenee  —  General  rule. —  An  attorney  must  possess  ordinary  legal  knowledge 
and  skill  and  be  diligent  and  careful.  He  is  civilly  responsible  for  deficiency  or  failure  in 
these  respects.  But  loss  or  damage  must  be  shown  to  justify  a  recovery  from  an  attorney  for 
negligence.     Spangler  v.  Sellers,  6  Fed.  R.,  882. 

§191.  But  attorneys  at  law  in  the  exercise  of  their  proper  functions  as  such  are  not  liable 
for  their  acts  when  performed  in  good  faith,  and  for  the  honest  purpose  of  protecting  the  in- 
terests of  their  clients.    Campbell  v.  Brown,  2  Woods,  850. 

§  192. not  ground  to  arrest  judgment. —  Mere  negligence  of  an  attorney,  unaccom- 
panied by  fraudulent  combination  or  connivance,  has  never  been  deemed  a  sufficient  I'eason  for 
equitable  interposition  to  arrest  a  judgment  at  law.     Wynn  v.  Wilson,  Hemp.,  699. 

g  193.  Wrongful  submission  to  arbitration. — It  seems  that  if  an  attorney  submits  a  mat- 
ter to  arbitration  without  authority,  the  remedy  of  the  client  is  against  the  attorney  person- 
ally.   Greene  v.  Darling,  5  Mason,  205. 

§  194.  Omission  to  enter  nppea ranee. —  Where  an  attorney  directs  the  clerk  to  enter  his 
appearance  in  a  replevin  suit,  and  the  clerk  neglects  it,  and  the  cause  is  discontinued  be- 
cause of  a  want  of  appearance,  it  will  be  reinstated  on  these  facts  being  shown.  McCleod  v» 
Gloyd,  2Cr.  C.  C,  264. 

§  19.5.  Omission  to  plead. —  If  a  defendant  instructs  his  attorney  to  plead  the  statute  of 
limitations,  and  he  does  not  do  so  till  after  rule  day,  the  court  will  not  order  the  plea 
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stricken  out,  if  it  apx>earB  that  being  new  to  practice  the  attorney  omitted  through  ignorance 
to  plead  it  at  the  proper  time.  Wetzell  v.  Bussard,  2  Or.  0.  C,  258;  Union  Bank  v.  EUason, 
2  Cr.  C.  C,  680. 

§  196.  Neirligence  in  collecting  note. — An  attorney  is  not  liable  to  his  client  for  his  acts  in 
reference  to  tlie  collection  of  a  note,  unless  grossly  negligent.    Suydam  v.  Vance,  2  McL.,  102. 

§  1 97.  It  seems  that  where  a  note  is  left  with  an  attorney  to  sue,  and  he  fails  to  sue  the  in- 
dorser,  or  sues  him  improperly,  he  will  be  liable  to  his  client  for  damages,  and  the  statute  of 
limitations  in  such  case  will  commence  to  run  from  the  time  when  such  suit  should  have 
been  brought,  or  at  the  time  of  the  mistake  in  the  institution  of  the  suit ;  and  this  though 
the  actual  damage  —  in  this  case  the  expiration  of  the  period  of  limitation — did  not  accrue 
till  later.    Wilcox  v.  Plummer,  4  Pet.,  181. 

§  1 98.  An  attorney  is  not  liable  to  the  mere  bailee  or  agent  of  the  payee  of  a  note  for  neg- 
ligently failing  to  collect  it  or  for  wrongfully  converting  it  to  his  own  use.  The  action  against 
the  attorney  must  be  brought  in  the  name  of  the  payee.    Sevier  v.  Holliday,*  Hemp.,  160. 

§  1 99.  failure  to  attach  or  sae  stoukholdens.— >  An  attorney  is  not  negligent  in  endeav- 
oring to  collect  a  claim,  wlio  does  not  attach  property  of  an  insolvent  corporation  which  is 
more  than  covered  by  mortgages.  Nor  is  he  negligent  in  stopping  proceedings  to  collect  the 
debt  of  a  corporation  from  its  stockholders  when  the  supreme  court  of  the  state  in  which 
such  proceedings  are  pending  decides  that  such  stockholders  are  not  liable,  even  though,  six 
years  later,  the  supreme  court  of  the  United  States  reversed  such  decision  of  the  state  su- 
preme court.    Marsh  v.  Whitmore,*  21  Wall.,  178. 

^  200.  to  pay  over  money .-^  A  solicitor,  in  a  proceeding  to  sell  the  real  estate  of  a  de- 

'cedent  to  pay  debts,  who  attends  to  all  the  proceedings,  procures  his  appointment  as  trustee, 
gives  the  proper  bonds,  makes  all  motions  and  procures  all  the  orders  in  the  proceedings,  may, 
if  he  neglects  to  pay  money  which  by  orders  of  his  own  procuring  he  is  required  to  pay,  be 
sued  without  giving  him  previous  notice.    Brent  t?.  Maryland,  18  Wall.,  434. 

§  20 1 .  An  attorney  stands  in  tlie  light  of  a  trustee  in  respect  to  moneys  collected  by  him 
for  his  client,  and  he  cannot  avail  himself  of  the  statute  of  limitations,  which  only  begins  to 
run  from  demand,  directions  to  remit,  or  some  equivalent  act.  Neither,  it  seems,  is  he  liable 
to  an  action  for  such  moneys,  or  for  interest  thereon,  till  after  demand,  or  some  equivalent  act 
on  the  part  of  the  client.    Sneed  v,  Hanly,  Hemp.,  660. 

§  202.  Acting  f«»r  and  against  the  same  party. —  It  is  not  improper  for  a  solicitor  to  appear 
for  a  company,  to  oppose  the  petition  of  a  creditor  who  asks  to  have  a  receiver  appointed, 
and  afterwards  for  the  trustee,  against  the  company,  to  foreclose  a  mortgage ;  and  such  ap- 
pearances have  no  effect  to  vitiate  the  decree.    Shaw  v.  Bill,  5  Otto,  14. 

§  203.  Miscellaneons. —  A.  deposited  a  sheriff^s  certificate  of  sale  to  him  with  his  attorneys, 
B.  &  C,  with  directions  not  to  deliver  it  to  any  one  seeking  to  redeem  save  upon  prepayment 
of  the  purchase  money.  C,  not  knowing  of  this  arrangement,  delivered  an  assignment  of 
the  certificate  to  D.,  taking  from  him  some  money  and  a  note  for  the  balance.  All  par- 
ties subsequently  affirmed  this  arrangement.  Held,  that  afterwards,  when  the  land  appreci- 
ated in  value,  and  a  profitable  speculation  seemed  possible,  it  was  not  *' professionally 
becoming  "  for  B.  to  seek  to  defeat  the  assignment  to  D.  by  rescinding  it  and  aiding  in  negoti- 
ating a  sale  to  other  parties,  even  though  D.  had  failed  to  pay  his  note  at  maturity.  Lafiin  v. 
Herrington,*  1  Black,  826. 

g  204.  An  attorney  employed  to  examine  an  abstract  and  to  draw  a  contract  of  sale  found 
a  defect  in  the  title.  Without  disclosing  it  he  procured  a  quitclaim  deed  of  the  land  to  be 
made  to  his  brother.  Held,  that  the  attorney  was  guilty  of  a  breach  of  professional  faith 
amounting  to  a  constructive  fraud;  that  the  deed  to  his  brother  should  be  considered  as  made 
to  himself,  and  neither  he  nor  his  brother  being  in  any  sense  bona  fide  purchasers,  a  reconvey- 
ance to  the  true  owner  was  decreed.    Baker  v.  Humphrey,  11  Otto,  499. 

§  205.  A  decree  will  not  be  set  aside  because  of  fraud  practiced  upon  a  party  by  her  attor- 
neys where  it  does  not  appear  that  it  affected  the  result.    Amory  v.  Amory,  6  Biss.,  175. 

§  206.  Attorney's  pni'chase  from  client  net  aside. —  An  attorney  who  buys  his  client's 
property  at  a  judicial  sale  will  be  considered  as  acting  on  behalf  of  his  client  and  liable  to 
him  as  a  trustee,  unless  (the  burden  of  proof  being  upon  him)  he  can  satisfactorily  show  that 
ho  purchased  on  his  own  behalf  with  his  client's  consent,  and  that  the  transaction  was  in 
every  respect  fair  and  without  disadvantage  to  the  client.     Manning  v.  Hayden,  5  Saw.,  880. 

§  tOl.  It  seems  that  all  contracts  between  an  attorney  and  his  client,  by  which  the  former 
gains  any  advantage,  are  to  be  regarded  strictly  as  security  for  what  he  may  have  advanced, 
or  for  what  his  services  may  be  worth.    Stanton  v.  Haskin,*  1  MacArth.,  562. 

g  208.  If  a  decree  is  void  against  an  infant  defendant  for  defects  in  the  proceedings  taken 
to  obtain  jurisdiction,  the  title  of  one  of  the  plaintiff's  attorneys  who  purchased  at  a  sale 
imder  such  decree  is  void,  because  he  is  chargeable  with  notice  of  the  defect,  and  a  convey- 
ance by  him  of  an  undivided  half  to  his  law  partner,  after  the  reversal  of  the  decree,  is  in- 
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valid  for  the  same  reason.  The  protectfon  which  the  low  gives  to  piarchasen  at  jadicial  sai« 
Is  not  extended  in  such  cases  to  the  attorney  of  tlie  party,  who  is  presumed  to  he  cognizant  of 
all  the  proceedings.    Galpin  v.  Page,  18  Wall.,  873. 

§  ^09.  A  defendant  by  his  attorney  soccessfally  pleaded  a  discharge  in  bankruptcy  to  a 
claim.  His  attorney  taxed  the  costs  for  the  cleric,  and  wrote  the  execution  therefor.  Hh 
then  furnished  the  sheriff  with  lists  and  descriptions  of  lands  of  the  non-resident  plaintiff  to 
the  amount  of  fourteen  thousand  acres,  and  of  the  value  of  about  $50,000,  and  insisted  oit 
his  levying  on  the  whola  He  wrote  and  furnished  notices  of  the  sale  to  the  sheriff,  and  in- 
sisted on  a  sale  in  spite  of  the  sheriff's  remonstrances,  bidding  off  the  land  for  $9.18^,  and 
taking  a  conveyance  to  himself.  He  was  offered  afterwards,  for  a  release,  more  than  the 
amount  of  the  judgment  and  costs,  but  refused.  In  an  action  for  that  purpose  the  sale  was 
set  aside  as  being  a  fraud  on  the  law  and  an  extortion.  By^rs  o.  Stttget,  19  How.,  804;  d.  (X, 
Hemp.,  710. 

§  2 10.  An  attorney  who  purchases  property  held  by  his  grantor  under  a  decree  pro  eonfesso 
which  might,  within  a  specified  time,  be  set  aside,  and  who  acted  as  the  attorney  of  his 
grantor  in  obtaining  the  decree,  is  not  a  purchaser  without  notice.  Gay  v.  Parpart,  10  Otto; 
690. 

§  81 1.  An  attorney  who  purchased  at  a  sherifTs  sale  the  property  of  his  client,  without  th# 
knowledge  or  consent  of  the  latter,  is  in  equity  the  trustee  of  his  client.  Stockton  v.  Ford,  11 
How.,  246. 

§  212.  npheld.-7When  the  transaction  between  client  and  attorney  is  totally  discon- 
nected with  the  relation,  and  concerns  objects  and  things  n^t  embraced  in  or  affected  by  or  de- 
pendent upon  that  relation,  they  stand  upon  the  rights  and  duties  common  to  all  other  persons, 
and  may  deal  with  each  other.  And  where  a  party  in  embarrassed  circumstances  conveys  to  onsf 
who  has  frequently  acted  as  his  attorney,  such  conveyance  will  not  be  set  aside  unless  it  ap^ 
pears  that  the  attorney  was  consulted  in  reference  to  the  matter  or  that  he  was  in  a  positioti 
to  take  an  unfair  advantage.    Jenkins  v,  Einstein,  8  Biss.,  138. 

§  2 1 3.  Where  the  solicitor  of  a  railroad  company  bids  off  the  property  in  his  own  nwne,  for 
the  use  and  benefit  of  the  bondholders  and  not  as  a  matter  of  speculation  on  his  part,  but  for 
the  purpose  of  holding  it  till  the  real  purchasers  get  in  a  condition  to  take  the  title,  the  salef 
will  be  upheld.  There  is  in  such  conduct  nothing  inconsistent  with  the  solicitor's  duties.  As 
a  rule  purchases  by  solicitors  of  the  property  in  litigation  will  be  closely  scrutinized,  but  are 
not  necessarily  invalid,  and  will  be  sustained  if  no  injustice  is  done  to  the  parties  represented. 
Pacific  Railroad  v.  Ketchum,  11  Otto,  299. 

§  2 1 4.  An  attorney  may,  after  judgment,  purchase  property  which  was  the  subject  of  liti* 
gation,  although  prohibited  by  statute  from  purchasing  litigious  rights.  McMicken  v,  Perln^ 
18  How.,  609« 

rV.  DisoHABOs,  Compensation  and  Ltkn. 

Summary  — -DwmwsaZ  of  attorney,  %  %VS,— Lien  for  fees  anddisbunfements,  g  316. —  Con^ 
tingent  fees,  §§  216-218.—  Dismissed  of  suit  by  client,  §  ZIQ.—Whether  lien  extends  to  other 
suUs,  §g  220,  221. 

§  215.  An  attorney  may  be  removed  at  the  will  of  his  client,  although  he  was  employed 
upon  a  contingent  compensation,  the  amount  of  which,  the  litigation  not  being  closed,  can* 
not  be  determined.  And  the  client  will  be  liable  in  damages  for  the  breach  of  his  contract 
with  the  attorney.    In  re  Paschal,  §§  222-226. 

§  2 1 6.  Both  attorneys  and  counselors  have  liens  upon  funds  in  their  hands  for  their  fees 
and  disbursements,  to  satisfy  which  an  attorney  or  counselor  in  good  faith  may,  without  risk 
of  summary  punishment,  retain  moneys  collected  by  them.  So  also  may  thoy  retain  such 
moneys  to  satisfy  a  valid  set-off  existing  in  theit  favor.    Ibid, 

^  217.  A  contract  contingently  to  compensate  an  attorney  for  services  in  prosecuting  s 
cl(iim  before  United  States  treasury  officials  is  not  unlawful.  U  uncertain  in  amount,  a  reason- 
able sum  may  be  fixed  by  the  jury,  who  are  to  be  guided  by  evidence  of  the  usages  of  the  pro- 
fession in  charging  for  such  services.  And  such  compensation  may  be  recovered,  after  the 
death  of  the  attorney,  by  his  administrator.    Stanton  v.  Embrey,  §§  220-281. 

^  218.  A  contract  to  pay  an  attorney  for  services  in  prosecuting  a  claim  before  an  Indian 
commission  '*  one-tenth  of  whatever  the  claimant  realizes  from  such  claim  .  .  .  when- 
ever the  money  comes  into  his  hands,'*  is  not  unlawful.  The  attorney's  demand  to  be  paid 
for  such  services  after  the  money  is  collected  is  not  the  assertion  of  a  lien  upon  the  fund. 
Wright  V.  Tebbitts,  gg  282^  288. 
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§  21d.  A  suit  comproifaised  and  dismissed,  while  pending  on  writ  of  error,  by  a  party  with- 
out the  consetit  of  bis  attorney,  will  not  be  reinstated  on  motion  of  the  attorney  who  desited 
thereby  to  secure  a  lien  on  the  judgment  for  his  costs.    Piatt  v,  Jerome,  §  284. 

§  220.  Tlie  petitioner,  an  attorney,  recovered  three  judgments  for  his  clients,  who  subse- 
quently became  bankrupts.  The  assignee  selected  other  attorneys,  to  whom  the  petitioned 
transfeired  all  papers  in  the  cases  in  his  charge.  The  assignee  agreed  that  petitioner's  lieii 
for  legal  services  should  not  be  waived  b^  the  substitution  and  transfer,  but  that  the  '*]ieil 
should  be  first  paid  and  satisfied  by  the  first  moneys  coming  into  the  hands  of  said  assigned 
out  of  said  suits."  One  thousand  nine  hundred  dollars  were  recovered  on  two  of  the  judg- 
ments, out  of  which  all  of  petitioner's  claims  were  paid,  save  one  of  about  $800,  for  services 
tendered  in  securing  a  third  judgihent,  out  of  which  nothing  woa  ever  collected.  This  sum 
petitioner  claimed  should  also  have  been  paid  oat  of  the  $1,900.  Held,  that  his  lien  was  lim* 
ited  to  the  funds  collected  in  the  particular  case  in  which  the  services  wete  rendered.  In  re 
Wilson,  §§  235-241. 

§  221.  An  attorney  has  no  general  lien  upon  an  uncollected  judgment  for  services  in  other 
suits ;  but  only  a  particular  lien  for  his  costs  and  compensation  in  the  particular  cause.  (Gen-> 
eral  and  special  liens  of  attorneys  discusBed,  and  the  authorities  cited  and  revielved.)    Ibidi, 

[Notes.— See  §§  242-305.] 

IN  RE  PASCHAL. 

aO  Wallace,  48&-197.    1870.) 

Statement  op  Paots. —  Paschal  was  employed  by  two  successive  governors  of 
Texas  to  prosecute  litigation  for  the  state  in  reference  to  certain  bonds.  His 
compensation,  unless  fixed  by  the  legislature  of  Texas,  was  agreed  to  be  a  per- 
centage, to  be  retained  out  of  any  moneys  he  might  recover.  He  was  removed 
by  a  third  succeeding  governor  of  Texas  before  the  litigation  was  closed.  The 
state  moved  that  he  be  compelled  to  pay  into  court  for  it  the  moneys  he  had 
collected  and  to  discharge  him  as  its  attorney.  He  clai  med  a  lien  upon  such 
moneys  for  his  fees,  and  the  right  to  remain  in  the  litigation  until  it  should  be 
dettled  and  the  amount  of  bis  contingent  fee  determined. 

§  222.  A  court  may  Summarily  attach^  fine  and  iniprison  or  remove  its  attor- 
neys or  officers  for  dishonesty  or  misconduct. 

Opinion  by  Mr.  JtisTioE  Bradlet. 

The  application  made  on  the  first  of  these  cases  (No.  4)  for  an  order  on  thel 
respondent  to  pay  money  into  court  is  In  the  nature  of  a  proceeding  as  for  a 
contempt.  The  application  is  based  upon  the  power  which  the  court  has  over 
its  own  officers  to  prevent  them  from,  or  punish  them  for,  committing  acts  of 
dishonesty  or  impropriety  calculated  to  brmg  contempt  upon  the  administra- 
tion of  justice.  For  such  improper  conduct  the  court  may  entertain  summary 
proceedings  by  attachment  against  any  of  its  officers,  and  may,  in  its  discretion, 
punish  them  by  fine  or  imprisonment,  or  discharge  them  from  the  functions 
of  their  offices,  or  require  them  to  perform  their  professional  or  official  duty 
under  pain  of  discharge  or  imprisonment.  The  ground  of  the  jurisdiction  thus 
exercised  is  the  alleged  misconduct  of  the  officer.  If  an  attorney  bave  col- 
lected money  for  his  client,  it  is  prima  facie  his  duty,  after  deducting  his  own 
costs  and  disbursements,  to  pay  it  over  to  such  client;  and  his  refusal  to  do  this, 
without  some  good  excuse,  is  gross  misconduct  and  dishonesty  on  his  part,  calcu- 
lated to  bring  discredit  on  the  court  and  on  the  administration  of  justice.  It  is 
this  misconduct  on  which  the  court  seizes  as  a  ground  of  jurisdiction  to  compel 
him  to  pay  the  money,  in  conformity  with  his  professional  duty.  The  applica- 
tion against  him  In  such  cases  is  not  equivalent  to  an  action  of  debt  or 
assumpsit^  but  is  a  quasi  criminal  proceeding,  in  which  the  question  is  not  merely 
whether  the  attorney  has  received  the  money,  but  whether  he  has  acted  improp- 
erly atid  dishonestly  in  not  paying  it  over.    If  no  dishonesty  appears  the  party 
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will  be  left  to  his  action.  The  attorney  may  have  cross  demands  against  his 
client,  or  there  may  be  disputes  between  them  on  the  subject  proper  for  a  jury 
or  a  court  of  law  or  equity  to  settle.  If  such  appear  to  be  the  case,  and  no 
professional  misconduct  be  shown  to  exist,  the  court  will  not  exercise  its  sum- 
mary jurisdiction.  And  as  the  proceeding  is  in  the  nature  of  an  attachment  for 
a  contempt,  the  respondent  ought  to  be  permitted  to  purge  himself  by  his  oatb. 
"  If  he  clear  himself  by  his  answers,"  says  Justice  Blackstone,  "  the  complaint 
is  totally  dismissed."    4  Commentaries,  238. 

§  223.  An  attorney  who  in  good  faith  retains  for  fees  money  collected  hy  hira 
will  not  he  summarily  punished  whether  his  fee  bill  be  valid  or  not  JReterUion 
to  satisfy  a  setoff  proper. 

All,  then,  that  we  are  concerned  to  ascertain  and  decide  on  this  motion  is 
whether  the  respondent  retains  the  money  in  his  hands  in  bad  faith,  and  is 
therefore  guilty  of  any  such  misconduct  as  will  justify  the  court  in  interposing 
its  authority  in  a  summary  way.  Upon  a  consideration  of  the  facts  disclosed 
by  the  answer  and  affidavits,  the  result  to  which  the  court  has  come,  in  relation 
to  the  money  retained  by  the  respondent,  is  that  he  has  not  been  guilty  of  any 
misconduct  which  calls  for  the  exercise  of  summary  jurisdiction.  We  see  no 
reason  to  suppose  that  he  is  not  acting  in  good  faith ;  and  whether  his  claim  to 
the  entire  amount  be  valid  or  not —  (a  point  which  we  are  not  called  upon  to 
decide)  —  it  is  clear  that  the  claim  ia  honestly  made.  The  case  is  one  in  which 
the  parties  should  be  left  to  the  usual  remedy  at  law,  where  the  questions  of 
law  and  fact  which  are  mooted  between  them  can  be  more  satisfactorily  settled 
than  they  can  be  in  a  summary  proceeding.  A  good  deal  has  been  said  in  the 
argument  on  the  question  whether  the  respondent  has,  or  has  not,  a  lien  on  the 
moneys  in  his  hands.  We  do  not  think  that  the  decision  of  this  motion  de- 
pends alone  on  that  question.  For,  even  if  he  has  not  a  lien  co-extensive  with 
the  sum  received,  yet  if  he  has  a  fair  and  honest  set-off,  which  ought  in  equity 
to  be  allowed  by  the  complainant,  that  fact  has  a  material  bearing  on  the  im- 
plied charge  of  misconduct  which  underlies  the  motion  for  an  order  to  pay  over 
the  money.  And  when,  as  in  this  case,  there  exists  a  technical  barrier  to  pre- 
vent the  respondent  from  instituting  an  action  against  his  client  (for  it  is  ad- 
mitted that  he  cannot  sue  the  state  oE  Texas  for  any  demand  which  he  may 
have  against  it),  it  would  seem  to  be  against  all  equity  to  compel  him  to  pay 
over  the  fund  in  his  hands,  and  thus  strip  him  of  all  means  of  bringing  his 
claims  to  an  issue.  Whilst,  on  the  other  hand,  no  difficulty  exists  in  the  state 
instituting  an  action  against  him  for  money  had  and  received,  and  thus  bring- 
ing  the  legality  of  his  demands  to  a  final  determination. 

§  224.  Attorneys  and  counselors  Jiave  liens  upon  funds  in  their  hands  for  fees 
a/nd  disbursements. 

But  in  the  judgment  of  the  court  the  respondent  has  a  lien  upon  the  fund  in 

his  hands  for  at  least  the  amount  of  his  fees  and  disbursements  in  relation  to 

these  indemnity  bonds.     His  original  retainer  by  Governor  Hamilton  related  to 

all  the  bonds  indiscriminately,  and  much  of  the  service  rendered  by  him  has 

been  rendered  indiscriminately  in  relation  to  them  all.     With  regard  to  the 

White  and  Chiles  bonds  the  agreement  of  Governor  Pease  was  express,  that  in 

case  of  recovery  the  respondent  might  retain  his  compensation  out  of  the 

amount  received.    In  England,  and  in  several  of  the  states,  it  is  held  that  an 

attorney  or  solicitor's  lien  on  papers  or  money  of  his  client  in  possession  extends 

to  the  whole  balance  of  his  account  for  professional  services.     But  whether  that 

be  or  be  not  the  better  rule,  it  can  hardly  be  contended  that,  in  this  case,  it  does 
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not  extend  to  all  the  fees  and  disbursements  incurred  in  relation  to  all  of  these 
indemnity  bonds.  And,  in  this  country,  the  distinction  between  attorney  or 
solicitor  and  counsel  is  practically  abolished  in  nearly  all  the  states.  The  lawyer 
in  charge  of  a.  case  acts  both  as  solicitor  and  counsel  His  services  in  the  one 
capacity  and  the  other  cannot  be  well  distinguished.  And,  as  a  general  rule, 
counsel  fees,  as  well  as  those  of  attorney  or  solicitor,  constitute  a  legal  demand 
for  which  an  action  will  lie.  And  whilst,  as  between  party  and  party  in  a 
oause,  the  statutory  fee  bill  fixes  the  amount  of  costs  to  be  recovered,  as  be- 
tween attorney  or  solicitor  and  client  a  different  rule  obtains.^  The  claim  of  the 
-attorney  or  sc^icitor  in  the  latter  case,  even  in  England,  extends  to  all  proper 
disbursements  made  in  the  litigation,  and  to  the  customary  and  usual  fees  for 
the  services  rendered. 

^  The  fee  bill  adopted  by  congress  in  1853  recognizes  this  general  rule,  and,  in 
fact,  adopts  it.  By  the  first  section  of  that  act  it  is  expressly  declared  that  noth- 
ing therein  shall  be  construed  to  prohibit  attorneys,  solicitors  and  proctors  from 
charging  to  tod  receiving  from  their  clients  other  than  the  government,  such 
reasonable  compensation  for  their  services,  in  addition  to  the  tameable  costs,  as 
may  be  in  accordance  with  general  ujsage  in  their  respective  states,  or  may  be 
agreed  upon  between  the  parties.  The  change  in  the  rule  relative  to  fees  and 
costs  has  been  gradually  going  on  for  a  long  period.  In  Pennsylvania,  counsel 
fees  could  not  be  recovered  in  an  action  so  late  as  1819,  when  the  case  of  Mooney 
V,  Lloyd,  5  8erg.  &  Bawle,  411,  was  decided.  But  in  the  subsequent  ease<^ 
Foster  v.  Jack,  4  Watts,  334,  decided  in  1835,  the  contrary  was  held  in  a  very 
able  opinion  delivered  by  Chief  Justice  Gibson.  And  in  Balsbangh  v.  Frazer, 
19  Penn.  St.,  96,  Chief  Justice  Black  delivered  the  opinion  of  the  court  in  a 
series  of  propositions  which  strongly  commend  themselves  for  their  good  sense 
and  just  discrimination.  The  court  there  held  that  in  Pennsylvania  an  attorney 
or  counselor  may  recover  whatever  his  services  are  reasonably  worth ;  that  such 
claim,  like  any  other  which  arises  out  of  a  contract,  express  or  implied,  may  be 
defalked  against  an  adverse  demand ;  that  an  attorney  who  has  money  in  his 
hands,  which  he  has  recovered  for  his  client,  may  deduct  his  fees  from  the 
amount ;  that  if  he  retain  the  money  with  a  fraudulent  intent  the  court  will  in- 
dict summary  punishment  upon  him ;  but  if  his  answer  to  a  rule  against  him 
convinces  the  court  that  it  Was  hebd  back  in  good  faith,  and  believed  not  to  be 
more  than  an  honest  compensation,  the  rule  will  be  dismissed,  and  the  client 
remitted  to  a  jury  trial.  . 

In  New  York,  counsel  fees  have  always  beeen  recoverable  on  a  qiuzntum 
meruit  In  the  case  of  Stevens  &  Oagger  v.  Adams,  23  Wend.,  67 ;  S.  C,  26 
id.,  461,  Stevens  recovered  $300  for  counsel  fees  and  $60  for  maps  made  to  be 
used  in  a  cause.  It  was  held  by  the  court  that  the  fee  bill,  which  declares  it 
unlawful  to  demand  or  charge  more  than  therein  limited,  has  reference  only  to 
the  question  of  costs  as  between  party  and  party,  and  not  as  between  counsel 
-and  client.  The. arguments  of  Chancellor  Walworth  and  Senators  Lee  and 
Verplanck,  in  the  court  of  errors,  on  the  general  subject,  were  exceedingly  lucid 
and  able,  going  to  show  that  in  this  country  the  counselor  is  regarded  as  en- 
titled to  a  fair  remuneration  for  his  services,  and  to  recover  the  same  in  an 
action  either  upon  an  express  or  implied  contract.  The  code  has  since  abolished 
the  fee  bill,  and  left  attorneys  and  solicitors  to  make  their  own  bargains  with 
their  clients.  But  the  courts  have  held  that  this  change  has  not  affected  the 
attorney's  lien,  even  on  the  judgment  recovered,  for  the  amount  which  it  has 
been  agreed  he  shall  receive.    In  one  case  he  was  to  receive  one-half « the 
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amount  to  be  recovered.  Judgment  was  obtained  for  $1,179,  and  the  court 
held  that  the  attorney  bad  a  lien  on  this  judgment  for  his  half  of  it,  and  that 
the  defendant  could  not  safely  settle  with  the  plaintiff  without  paying  him. 
Eooney  v.  Second  Avenue  Kailroad  Company,  18  N.  Y.,  368. 

In  Texas  the  law  has  been  held  substantially  the  same.  In  the  case  of  Casey 
V.  March,  30  Tex.,  180,  it  was  decided  that  an  attorney  has  a  lien  on  the  papers 
and  documents  received  from  his  client,  and  on  money  collected  by  him  in  the 
course  of  his  profession,  for  the  fees  and  disbursements  on  account  of  such 
claims,  and  for  his  compensation  for  his  services  in  the  collection  of  the  money. 
If,  as  the  respondent  contends,  this  case  is  to  be  governed  by  the  law  of  Texas, 
it  is  decidedly  in  favor  of  his  lien,  at  least  to  the  extent  of  his  services  and 
disbursements  in  relation  to  the  indemnity  bonds.  See  the  cases  of  Kinsey  v. 
Stewart,  14  Tex.,  457;  Myers  v.  Crockett,  id.,  257;  Ratcliff  v.  Baird,  id.,  43; 
Hill  v»  Cunningham,  25  id.,  25.  As  the  original  retainer  was  made  in  Texas,  we 
are  inclined  to  the  opinion  that  the  rights  of  the  parties  are  to  be  regulated 
by  the  laws  of  that  state. .  But  if  this  be  not  the  case,  this  court  would  be 
guided  by  what  it  deems  to  be  the  prevailing  rule  in  this  country ;  and,  ac- 
cording to  this  rule,  we  are  of  opinion  that  the  respondent  has  a  lien  on  the 
fund  in  his  hands  for  his  disbursements  and  professional  fees  in  relation  to  th& 
indemnity  bonds;  and  that,  in  retaining  the  said  fund  for  the  purpose  of  pro- 
curing a  settlement  of  his  claim,  he  has  done  nothing  to  call  for  the  summary 
interposition  of  this  court. 

The  motion  for  an  order  in  case  No.  4,  to  compel  the  respondent,  George  W. 
Paschal,  to  pay  to  the  clerk  of  this  court  the  money  received  by  him,  is  there- 
fore denied. 
'  §  226.  An  attorney  hired  for  a  contingent  compensation  may  he  discharged. 

The  other  motion  we  think  should  be  granted.  The  respondent,'  ajs  appears 
from  his  answer,  was  employed  by  Governor  Pease  to  proceed  with  and  carry 
through  the  litigation  relating  to  the  three  hundred  bonds  in  the  hands  of  Pea- 
body  &  Co.  and  Droege  &  Co.,  with  a  stipulation  to  receive  twenty-iive  per 
cent,  of  the  amount  that  might  be  recovered  on  one  hundred  and  forty-nine  of 
the  bonds,  and  twenty  per  cent,  of  the  amount  to  be  recovered  on  the  remain- 
der. Granting  it  to  be  true  that  this  contract  was  definitely  concluded  (al- 
though there  seems  to  have  been  some  uncertainty  as  to  one  part  of  it),  it 
Qannot  be  seriously  claimed  that  the  complainant  is  so  fixed  and  tied  up  by  the 
arrangement  that  it  cannot  change  its  attorney  and  employ  such  other  counsel 
as  it  may  see  fit,  always  being  responsible,  of  course,  for  the  consequences  of 
breaking  its  contract  with  the  respondent.  Whether  in  discharging  him  the 
state  has  made  itself  liable  for  the  whole  contingent  fee  agreed  upon,  or  only 
for  so  much  as  the  respondent's  actual  disbursements  and  services  were  wortb 
up  to  the  time  of  his  discharge,  or  for  nothing  whatever,  it  is  not  necessary  for 
us  to  decide.  That  question  can  be  more  properly  determined  in  some  other 
proceeding  instituted  for  the  purpose.  The  relations  between  counsel  and 
client  are  of  a  very  delicate  and  confidential  character,  and  unless  the  utmost 
confidence  prevails  between  them  the  client's  interests  must  necessarily  suflfer. 
Whether  in  any  case,  in  virtue  of  an  agreement  made,  an  attorney  may  suc- 
cessfully resist  an  application  of  his  client  to  substitute  another  in  his  place,  we 
need  not  stop  to  inquire.  In  this  case  one  of  the  states  of  this  Union  is  the- 
litigant,  and  moves  to  change  its  attorney  for  reasons  which  are  deemed  suffi- 
cient by  its  responsible  officers.  It  is  abundantly  able,  and  it  must  be  presumed 
will  be  willing,  to  compensate  the  respondent  for  any  loss  he  may  sustain  in 
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not  being  oontinued  in  the  management  of  the  cause.  The  court  cannot  hesi- 
tate in  permitting  the  state  to  appear  and  conduct  its  causes  by  such  counsel  as 
it  shall  choose  to  represent  it,  leaving  the  respondent  to  such  remedies  for  the 
redress  of  any  injury  he  may  sustain  as  may  be  within  his  power.  Under  the 
decision  which  we  have  just  made  in  relation  to  the  money  in  his  hands,  he 
will  be  able  to  retain  that  fund  and  any  papers  and  documents  belonging  to 
his  client  until  his  claims  shall  be  adjudicated  in  such  action  as  the  state  may 
see  fit  to  institute  therefor. 

An  order  to  discharge  the  respondent,  George  W.  Paschal,  as  solicitor  and 
counsel  for  the  complainant  in  the  second  case,  No.  6,  will  be  granted.  No 
costs  will  be  allowed  to  either  party  on  these  motions. 

Orders  accordingly. 

'       STANTON  V.  EMBREY. 
(8  Otto,  54S-558.    1876.) 

Error  to  the  Supreme  Court  of  the  District  of  Columbia- 
Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Services  were  rendered  by  Robert  J.  Atkinson,  in  his 
life-time,  as  attorney  for  the  defendants  in  prosecuting  a  claim,  in  their  behalf, 
against  the  United  States,  before  the  accounting  officers  of  the  treasury  depart- 
ment; and  the  plaintiff  instituted  the  present  suit  in  the  supreme  court  of  the 
District  to  recover  compensation  for  those  services,  including  a  claim  for  services 
rendered  by  the  decedent  and  by  himself,  as  such  administrator,  in  the  same 
case,  since  the  decease  of  the  intestate;  Process  was  served ;  and  the  defendants 
appeared  and  pleaded  in  abatement  the  pendency  of  a  prior  suit  in  a  state  court* 
for  the  same  cause  of  action,  and  tendered  a  certified  copy  of  the  prior  writ  and 
return  in  support  of  the  plea;  to  which  the  plaintiff  demurred,  and  assigned  for 
cause  that  the  pendency  of  a  prior  suit  in  a  state  court  is  no  stay  or  bar  to  a 
suit  in  the  court  below.  Hearing  was  had ;  and  the  court  sustained  the  demurrer 
of  the  plaintiff,  and  gave  leave  to  the  defendants  to  plead  to  the  merits.  Pursuant 
to  that  leave,  the  defendants  pleaded  nil  debet  and  Tion-assurnpsit;  upon  which 
issues  were  duly  joined.  Subsequently  the  parties  went  to  trial;  and  verdict 
and  judgment  were  for  the  plaintiff  in  the  sum  of  $9,185.18.  Exceptions  to  the 
rulings  and  instructions  of  the  court,  and  to  the  refusal  of  the  court  to  instruct 
the  jury  as  requested,  were  filed  by  the  defendants ;  and  they  sued  out  a  writ 
of  error,  and  removed  the  cause  into  this  court.  Ten  errors  are  assigned  by  the 
plaintiffs  in  error;  but,  in  the  view  taken  of  the  case,  it  will  not  be  necessary 
to  give  them  a  separate  examination.  Two  questions  are  presented,  arising  out 
of  the  ruling  of  the  court  in  sustaining  the  demurrer  of  the  plaintiff  below  to 
the  plea  in  abatement  filed  by  the  defendants:  1.  Whether  the  defendants  did 
or  did  not  waive  the  demurrer,  by  subsequently  pleading  to  the  merits.  2. 
Whether  the  pendency  of  a  prior  suit  in  a  state  court  is  a  bar  to  an  action  sub- 
sequently commenced  in  the  supreme  court  of  this  District. 
§  226.  Pleading  over  is  a  waiver  of  the  demurrer. 

Authorities  are  referred  to  by  the  defendant  in  error  which  support  the  prop- 
osition that  pleading  over  to  a  declaration  adjudged  good  on  demurrer  is  a 
waiver  of  the  demurrer ;  and  there  are  many  other  decided  cases  to  the  same 
effect.  Aurora  City  u  West,  7  Wall.,  92;  Bell  v.  Railroad,  4:  id.  602;  Clear- 
water  v.  Meredith,  1  id.,  42;  United  States  v.  Boyd,  5  How.,  61;  Evans  v.  Gee, 
11  Pet.,  85 ;  Jones  v.  Thompson,  6  Hill,  621. 
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§  22  7.  The  pendency  of  a  suit  in  a  staie  court  is  no  har  to  one  in  a  federal  court. 

Suppose  it  were  otherwise,  still  it  is  insisted  by  the  defendant  in  error  that 
the  pendency  of  a  prior  suit  in  another  jurisdiction  is  not  a  bar  to  a  subsequent 
suit  in  a  circuit  court  or  in  the  court  below,  even  though  the  two  snits  are  for 
the  same  cause  of  action ;  and  the  court  here  concurs  in  that  proposition. 

Eepeated  attempts  to  maintain  the  negative  of  that  proposition  have  been 
made,  and  it  must  be  admitted  that  such  attempts  have  been  successful  in  a  few 
jurisdictions;  but  the  great  weight  of  authority  is  the  other  way.  Bowne  v. 
Joy,  9  Johns.,  221 ;  Hatch  v.  Spofford,  22  Conn.,  497;  Maule  v.  Murray,  7  Term, 
466 ;  Imlay  v.  Ellefsen,  2  East,  457 ;  Colt  v.  Partridge,  7  Met.,  572 ;  Smith  v. 
Lathrop,  44  Penn.  St.,  328;  Cox  u  Mitchel,  7  C.  B.,  N.  S.,  55 ;  Wood  v.  Lake,  13 
"Wis.,  91;  Wadleigh  v.  Veasie,  3  Sumn.,  167;  Loring  v.  Marsh,  2  Cliflf.,  322; 
White  V.  Whitman,  1  Curt.,  494;  Salmon  v.  Wotten,  9  Dana,  422;  Yelverton  v, 
Conant,  18  N.  H.,  124;  Walsh  v.  Durkin,  12  Johns.,  99;  Davis  v.  Morton,  4 
Bush,  444. 

§  228«  Practice  in  the  supreme  court  of  the  District  of  Columbia  is  the  same 
as  regards  writs  of  error  as  in  the  circuit  courts.  * 

Attempt  is  also  made  by  the  defendant  in  error  to  maintain  the  proposition 
that  the  allowance  of  the  bill  of  exceptions  is  irregular,  and  that  the  assignment 
of  errors  founded  thereon  is  not  properly  before  the  court  for  re-examination ; 
but  the  court  here  is  entirely  of  a  different  opinion.  Due  attention  to  the  act 
reorganizing  the  courts  of  the  District  will  remove  all  doubt  upon  the  subject. 
12  Stat.,  764.  Provision  is  made  for  exceptions  to  be  taken  in  the  trial  at  the 
special  term,  before  a  single  justice.  As  there  provided,  exceptions  may  be 
reduced  to  writing  at  the  time,  or  they  may  be  entered  in  the  minutes  of  the 
justice,  and  settled  afterwards,  in  such  manner  as  the  rules  of  the  court  provide. 
Such  exceptions  must  be  '^  stated  in  writing,  in  a  case  or  bill  of  exceptions,  with 
so  much  of  the  evidence  as  may  be  material  to  the  questions;  but  the  case  or 
bill  of  exceptions  need  not  be  signed  or  sealed."  Sec.  8.  Special  regulations 
are  also  enacted  in  respect  to  motions  for  new  trials ;  and  it  is  provided  that  a 
motion  for  new  trial  on  a  case  or  bill  of  exceptions  shall  be  heard,  in  the  fir^ 
instance,  at  a  general  term.  Appeals  and  writs  of  error  to  this  court  are  regu- 
lated by  the  eleventh  section  of  the  act.  Writs  of  error  and  appeal,  under  the 
prior  law,  applicable  to  the  District,  were  required  to  be  prosecuted  in  the  same 
manner  and  under  the  same  regulations  as  in  case  of  writs  of  error  and  ap- 
peals from  judgments  and  decrees  rendered  in  the  circuit  courts  of  the  United 
States.  2  Stat.,  106;  United  States  v.  Hooe,  1  Cranch,  818.  Important 
changes  were  undoubtedly  made  by  the  act  reorganizing  the  courts  of  the 
District;  but  the  eleventh  section  provides  that  any  final  judgment,  order  or 
decree  of  said  court  may  be  re-examined  and  reversed  or  affirmed  in  the  su- 
preme court  of  the  United  States  upon  writ  of  error  or  appeal,  In  the  same 
cases  and  in  like  manner  as  is  now  provided  by  law  in  reference  to  the  final 
judgments,  orders  and  decrees  of  the  circuit  court  of  the  United  States  for  the 
District  of  Columbia.  12  Stat.,  764.  Grant  that,  and  it  follows  that  writs  of 
error  from  this  court  to  the  courts  of  this  District  are  governed  by  the  same 
rules  and  regulations  as  are  writs  of  error  from  this  court  to  the  circuit  courts 
of  the  United  States.  Thompson  v,  Riggs,  5  Wall.,  676 ;  Pomeroy's  Lessee  v. 
Bank  of  Indiana,  1  Wall,  597. 

§  229.  Proper  practice  in  the  circuit  counrts  as  to  writs  of  error  stated. 

Unless  the  exceptions  to  the  rulings  of  the  court  in  the  progress  of  the  trial, 
or  to  the  instructions  of  the  court  given  to  the  jury,  are  signed  by  the  judge, 
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or  sealed  with  his  seal,  it  is  not  a  bill  of  exceptions  within  the  meaning  of  the 
statute  authorizing  such  proceeding,  nor  does  it  become  a  part  of  the  record. 
Instead  of  that,  the  established  rule  is  that  the  exception  must  show  that  it  was 
taken  and  reserved  by  the  party  at  the  trial ;  but  it  may  be  drawn  out  in  form 
and  signed  or  sealed  by  the  judge  at  a  later  period.  United  States  v.  Breit- 
ling,  20  How.,  254.  Decided  cases  to  that  effect  are  very  numerous;  nor 
would  it  be  difiKcult  to  show  that  the  practice  in  that  regard  has  been  uniform 
ever  since  the.  statute  allowing  bills  of  exception  was  passed  by  parliament. 
Phelps  V.  Mayer,  15  How.,  260;  Turner  v,  Yates,  16  id.,  28.  Anciently  the 
bill  of  except ion3  was  required  to  be  sealed ;  but  it  is  sufficient,  in  the  practice 
of  this  court,  if  it  be  signed  by  the  judge,  as  it  was  in  the  case  before 
the  court.  Pomeroy's  Lessee  v.  Bank,  1  Wall.,  599 ;  Generes  v.  Campbell,  11 
id.,  193;  Mussina  v.  Cavazos,  6  id.,  855.  Beyond  doubt,  the  record  must  show 
expressly  or  impliedly  that  the  exception  was  taken  and  reserved  by  the  party 
at  the  trial;  but  it  is  a  mistake  to  suppose  that  it  has  ever  been  decided  by  this 
OQurt  that  it  must  be  drawn  out  and  signed  or  sealed  by  the  judge  before  the< 
jury  retire  from  the  bar.  Manifest  inconvenience  would  result  from  such 
a  requirement;  and,  in  point  of  fact,  there  is  no  such  rule.  On  the  contrary,  it 
is  always  allowable,  if  the  exception  is  seasonably  taken  and  reserved,  that  it 
may  afterwards  be  put  in  form  and  filed  in  the  case,  pursuant  to  the  order  and 
direction  of  the  judge  who  presided  at  the  trial.  Dredge  v.  Forsyth,  2  Black, 
568.  Apply  that  rule  to  the  case  before  the  court,  and  it  is  clear  that 
the  objection  of  the  defendant  in  error  is  without  merit,  as  it  appears  by  the 
record  that  the  exceptions  were  ''  taken  at  the  trial  of  the  cause,"  and  that 
the  bill  of  exceptions  was  signed  by  the  judge  at  the  request  of  the  defendants,' 
and  filed  in  the  case  nunc  pro  tunc^  which  brings  the  case  within  the  settled  , 
practice  of  courts  of  error,  even  if  governed  by  the  strictest  rules  of  the  com- 
mon law. 

§  230.  Contracts  for  co7Uingent  compensation  not  unlawful. 
Coming  to  the  merits,  the  first  objection  of  the  plaintiffs  in  error  is  that  the 
contract  set  up  in  declaration  is  one  for  a  contihgent  compensation.  Such  a 
defense,  in  some  jurisdictions,  would  be  a  good  one ;  but  the  settled  rule  of 
law  in  this  court  is  the  other  way.  Eeported  cases  to  that  effect  show  that 
the  proposition  is  one  beyond  legitimate  controversy.  Wylie  v.  Coxe,  15 
How.,  415;  Wright  v.  Tebbitts,  91  U.  S.,  252.  Professional  services  were  ren- 
dered by  an  attorney,  in  the  first  case  cited,  in  prosecuting  a  claim  against  the 
republic  of  Mexico,  under  a  contract  that  the  attorney  was  to  receive  five  per 
cent,  of  the  amount  recovered.  Valuable  services  were  rendered  by  the  attor- 
ney during  the  life- time  of  the  claimant ;  but  he  died  before  the  claim  was 
allowed.  Subsequently,  the  efforts  of  the  attorney  were  successful;  and  he 
demanded  the  fulfilment  of  the  contract,  which  was  refused  by  the  adminis- 
trator of  the  decedent.  Payment  being  refused,  the  attorney  brought  suit;^ 
and  this  court  held  that  the  decease  of  the  owner  of  the  claim  did  not  dissolve 
the  contract,  that  the  claim  remained  a  lien  upon  the  money  when  recovered, 
and  that  a  court  of  equity  would  exercise  jurisdiction  to  enforce  the  lien,  if  it 
appeared  that  equity  could  give  him  a  more  adequate  remedy  than  he  could 
obtain  in  a  court  of  law.  Courts  of  law  also  adopt  the  same  rule  of  decision, 
as  sufficiently  appears  from  the  second  case  cited,  where  the  same  rule  of  de- 
cision, was  applied  and  enforced  without  hesitation  or  qualification.  Contracts 
for  lobbying  stand  upon  a  very  different  footing,  as  was  clearly  shown  by  the 
chief  justice  in  commenting  upon  a  prior  decision,  in  which  the  opinion  was 
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given  by  Justice  Swayne.  Trist  v.  Child,  21  Wall.,  450.  Nothing  need  be 
added  to  what  is  exhibited  in  the  case  last  mentioned  to  point  out  the- distinc- 
tion between  professional  services  of  a  legitimate  character,  and  a  contract  for 
an  employment  to  improperly  influence  public  agents  in  the  performance  of 
their  public  duties.  Tool  Company  v.  Norris,  2  Wall.,  53.  Professional  serv- 
ices, to  prepare  and  advocate  just  claims  for  compensation,  are  as  legitimate 
as  services  rendered  in  court  in  arguing  a  cause  to  convince  a  court  or  jury  that 
the  claim  presented  or  the  defense  set  up  against  a  claim  presented  by  the 
other  party  ought  to  be  allowed  or  rejected.  Parties  in  such  cases  require  ad- 
vocates ;  and  the  legal  profession  must  have  a  right  to  accept  such  employment, 
and  to  receive  compensation  for  their  services ;  nor  can  courts  of  justice  ad- 
judge such  contracts  illegal,  if  they  are  free  from  any  taint  of  fraud,  misrepre- 
sentation or  unfairness. 

§  231.  Where  the  contract  does  not  fix  the  amount  of  afeCy  it  may  he  set&ed  by 
proof  of  the  usage  of  the  profession. 

By  the  contract  in  question  the  amount  of  compensation  to  be  paid  was  not 
fixed ;  and,  in  order  to  enable  the  jury  to  determine  what  the  plaintiff  was 
equitably  entitled  to  recover,  he  called  other  attorneys,  and  proved  what  is 
ordinarily  charged  in  such  cases;  and  the  defendants  excepted  to  the  ruling  of 
the  court  in  refusing  to  charge  the  jury  that  they  should  disregard  such  testi- 
mony. Attorneys  and  solicitors  are  entitled  to  have  allowed  to  them,  for  their 
professional  services,  what  they  reasonably  deserve  to  have  for  the  same,  'hav- 
ing due  reference  to  the  nature  of  the  service  and  their  own  standing  in  the 
profession  for  learning,  skill  and  proficiency ;  and,  for  the  purpose  of  aiding 
the  jury  in  determining  that  matter,  it  is  proper  to  receive  evidence  as  to  the 
price  usually  charged  and  received  for  similar  services  by  other  persons  of  the 
same  profession  practicing  in  the  same  court.  Vilas  v.  Downer,  21  Vt,  419. 
Tested  by  that  rule,  the  court  is  of  the  opinion  that  the  prayer  for  instruction 
was  properly  refused.  Certain  other  prayers  for  instructions  were  also  pre- 
sented by  the  defendants,  which  were  refused  by  the  court  below;  but,  in  the 
view  taken  of  the  case,  it  must  sufiice  to  say  that  we  are  all  of  the  opinion  that 
the  ruling  of  the  court  in  refusing  to  give  the  requested  instructions  was  cor- 
rect. Enough  has  already  been  remarked  to  show  that  the  theory  of  the 
plaintiffs  in  error,  that  the  contract  is  prohibited  by  certain  acts  of  congress 
referred  to,  cannot  be  sustained,  for  the  reason  that  the  contract  was  a  legiti- 
mate one  for  professional  services  of  an  attorney  who  held  no  official  station 
at  the  time  the  contract  was  made,  nor  at  any  time  during  the  period  he  was 
engaged  in  prosecuting  the  claim. 

Exceptions  were  also  taken  to  numerous  detached  portions  of  the  charge  of 
the  court;  but  the  remarks  already  made  render  it  unnecessary  to  give  those 
exceptions  a  separate  examination.  Such  an  examination  would  extend  the 
opinion  unnecessarily ;  nor  is  it  necessary,  as  the  court  is  unanimously  of  the 
opinion  that  the  exceptions  must  all  be  overruled. 

Judgment  ajfi/rmed. 

WRIGHT  v.  TEBBITTS. 
(1  Otto,  252-254.     1875.) 

Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

Statement  of  Facts. —  "Wright  had  a  claim  against  the  Choctaw  ]^ation, 
which  was  examined  by  a  commission  appointed  under  a  treaty  between  the 
United  States  and  the  Choctaws  and  Chickasaws.    Tebbitts  appeared  before 
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the  commission  and  made  an  argument  in  behalf  of  "Wright's  claim,  for  which 
services  Wright  agreed,  by  a  memorandum  in  writing,  to  pay  Tebbitts  one- 
tenth  of  whatever  he  might  realize  out  of  the  claim.  He  recovered  $20,541.28. 
He  refused  to  pay  Tebbitts,  and  the  latter  brought  this  suit. 

Opinion  by  Waite,  C.  J. 

The  errors  assigned  upon  this  record  are,  in  substance,  that  the  contract 
given  in  evidence  is  illegal: 

1.  Because  it  is  an  assignment  of  a  one-tenth  interest  in  the  claim  of  Wright, 
«,nd  not  "  freely  made  and  executed  in  the  presence  of  at  least  two  witnesses, 
after  the  allowance  of  the  claim,  the  ascertainment  of  the  amount  due,  and 
the  issuance  of  a  warrant  for  the  payment  thereof,"  as  required  by  sec.  3477, 
Bev.  Stat.  2.  Because  it  is  tainted  with  illegality  and  immorality,  and  is 
Against  public  policy ;  and  3.  Because  it  is  champertous,  as  it  was  a  bargain  to 
pay  one-tenth  of  whatever  might  be  collected. 

§  232.    What  i%  not  an  asserium  of  an  attorney' 8  lien  upon  funds, 

1.  As  to  the  first  objection,  all  that  need  be  said  is  that  there  is  no  claim  of 
any  lien  upon  the  fund.  All  Wright  undertakes  to  do  is  to  pay  ^^  one-tenth  of 
whatever  he  may  realize  from  the  Choctaw  Indians,  .  .  •  whenever  the 
money  comes  into  his  hands."  Tebbitts  asserts  no  claim  upon  the  fund ;  he 
only  asks  that  he  may  be  paid  by  Wright  for  his  services  after  the  money  has 
been  collected,  and  in  accordance  with  the  stipulations  of  the  contract  or  mem- 
orandum. 

§  233.  Contract  for  contingent  compensation  not  urdawfvl. 

2.  Tebbitts  has  not  engaged  in  any  improper  or  illegal  service.  Wright  had 
a  claim  against  the  Choctaw  Indians,  which  they,  by  their  treaty,  had  agreed 
to  submit  to  an  adjudication  by  commissioners  to  be  appointed  for  that  pui^ 
pose.  He  employed  Tebbitts  to  appear  for  him  professionally  before  that  com- 
mission and  enforce  his  claim.  Tebbitts  appeared  and  presented  an  argument 
in  behalf  of  his  chent.  This  is  all  he  did,  and  all  he  engaged  to  do.  It  was 
legitimate  service  rendered  in  a  legitimate  employment.  To  deprive  a  claim- 
ant of  the  means  of  obtaining  such  professional  service  would  be  to  deprive 
him,  in  many  instances,  of  the  means  of  asserting  and  enforcing  his  claim.  In 
this  case,  so  far  as  anything  appears  by  the  record,  Wright  neither  contracted 
for  nor  received  anything  else  than  legitimate  and  honorable  professional  assist- 
ance. Such  an  agreement  we  held  to  be  valid  in  Trist  v.  Child,  21  Wall.,  450; 
for  we  then  said,  speaking  through  Mr.  Justice  Swayne:  ^^We  entertain  no 
doubt  ...  an  agreement,  express  or  implied,  for  purely  professional 
services,  is  valid."  Such  services,  we  say,  '^  rest  on  the  same  principle  of  ethics 
as  professional  services  rendered  in  a  court  of  justice,  and  are  no  more  excep- 
tionable." In  fact,  the  commission  acting  on  this  claim  was  a  quasi  court  It 
was,  in  no  material  respect,  for  all  the  purposes  of  the  present  controversy, 
different  from  the  ^' Court  of  Commissioners  of  Alabama  Claims,"  or  the 
*' Southern  Claims  Commission,"  or  the  "Mexican  Claims  Commission,"  or 
"  Spanish  Claims  Commission,"  which  have  been  called  together,  in  pursuance 
of  treaty  stipulations  or  otherwise,  to  settle  and  adjust  disputed  claims,  for  the 
purpose  of  their  ultimate  payment  and  satisfaction.  There  is  nothing  illegal, 
immoral  St  against  public  policy  in  a  professional  engagement  to  present  and 
prosecute  such  claims  before  such  tribunals. 

3.  In  Wylie  v.  Coxe,  15  How.,  415,  we  decided  that  an  agreement  to  pay  a 
reasonable  percentage  upon  the  amount  of  recovery  was  not  an  illegal  contract. 
Here,  after  the  service  had  been  rendered,  and  after,  as  was  supposed,  the  claim 
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had  been  secured,  Wright  agreed  to  pay  ten  per  cent,  of  the  amoant  eventa- 
ally  realized  as  compensation  for  the  labor  done.  We  see  no  reason  to  find 
fault  with  this,  and  the  jury  seem  also  to  have  adopted  this  rule,  which  the 
parties  established  for  themselves,  as  presenting  the  true  criterion  for  estimat- 
ing the  reasonable  value  of  the  services  rendered. 

The  judgment  is  a^rmed. 

PLATT  t^.  JEROME. 

(19  Howard,  884, 885.    1856.) 

Ebbob  to  U.  S.  Circuit  Court,  Southern  District  of  New  York. 

Opinion  by  Mr.  Justice  Nklsok. 

&rATEM£NT  07  Faoto. —  This  is  a  motion  on  behalf  of  the  attorney  for  the 
defendant  in  error  to  restore  the  cause  on  the  docket,  which  has  been  dismissed 
upon  a  stipulation  of  a  settlement  between  the  parties.  The  judgment  was  for 
the  defendant  Jerome,  in  the  court  below,  for  costs  of  suit,  upon  which  the 
plaintiff  took  out  a  writ  of  error.  The  attorney  claims  that  he  had  a  lien  on 
the  judgment  for  his  costs. 

§  234.  ^  client  may  compromise  a  suit  pending  an  appeal^  aUhough  the  aMor^ 
ney  has  a  lien  on  the  judgment. 

It  is  quite  clear  that  he  can  have  no  lien  for  any  costs  in  this  court,  as  none 
have  been  recovered  against  the  plaintiff  in  error.  The  suit  is  still  pending; 
and  as  to  the  question  of  the  dismissal  of  the  writ,  the  court  looks  no  further 
than  to  see  that  the  application  for  the  dismissal  is  made  by  the  competent  par- 
ties, which  are  usually  the  parties  to  the  record.  Ko  doubt,  if  either  party 
had  assigned  his  inta!*est  to  a  third  person,  by  which  such  third  person  had  be- 
come possessed  of  the  beneficial  interest,  and  the  party  to  the  record  merely 
nominal,  the  court  would  protect  such  interest  and  give  him  the  control  of  the 
suit.  As  in  the  present  case,  if  the  application  had  been  made  by  the  insolvent 
assignee  of  Jerome  and  he  had  shown  that  he  had  succeeded  to  the  interest  of 
the  insolvent,  the  court  might  protect  his  rights.  The  attorney,  however,  even 
if  he  has  a  lien  on  the  judgment,  according  to  the  course  of  proceedings  in 
the  court  where  it  was  recovered,  stands  in  a  different  situation.  He  is  not  a 
party  to  the  suit,  nor  does  he  stand  in  the  place  of  the  party  in  interest.  He  is 
in  no  way  responsible  for  the  costs  of  the  proceedings,  and  to  permit  him  to 
control  them  would,  in  effect,  be  compelling  the  client  to  carry  on  the  litigation 
at  his  own  expense,  simply  for  the  contingent  benefit  of  the  attorney. 

We  think,  therefore,  that  this  cause  has  been  dismissed  from  the  docket  by 
the  competent  parties  for  aught  that  appears  before  us,  and  that  the  motion  to 
restore  it  should  be  denied. 

IN  RE  WILSON. 
(District  Court,  Southern  District  of  New  York:  12  Federal  Reporter,  335-345.     1883.) 

Statement  of  Factts. —  The  petitioner  in  this  cfiise  was  employed  as  attorney 
at  the  time  his  clients  became  bankrupts.  He  obtained  two  judgments  against 
one  Wilson  for  $877,  which  were  uncollected  at  the  time  of  the  app»ntment  of 
the  assignee.  He  had  also  recovered  a  judgment  against  Hine,  Phillips  and 
others,  for  which  his  fees  amounted  to  $826.69.  The  papers  in  these  cases,  and 
in  other  cases  pending,  were  turned  over  to  the  assignee  (June  7,  1879),  under 
an  agreement  that  the  petitioner's  lien  for  legal  services  should  not  be  waived 
by  the  substitution  of  other  attorneys  and  the  transfer  of  the  papers,  but  that 
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the  "lien  should  be  first  paid  and  satisfied  by  the  first  moneys  coining  into  the 
hands  of  said  assignee  oat  of  said  suits.''  The  attorneys  for  the  assignee,  by 
proceedings  in  the  nature  of  a  creditor's  bill,  recovered  $1,900  on  the  first  two 
judgments,  but  nothing  was  recovered  on  the  third.  Petitioner  received  all  his 
fees,  except  $782.83'  for  his  services  in  recovering  the  third  judgment.  He 
claimed  the  right  to  recover  the  whole  amount  due  him  out  of  the  money  col- 
lected on  the  first  two  judgments. 

Opinion  by  Brown,  D.  J. 
.  It  is  not  disputed  that  the  sum  of  $826.69  would  be  a  fair  compensation  to 
the  petitioner  for  his  services  to  the  bankrupts  in  obtaining  the  judgment 
against  Hine  and  Phillips  in  May,  1879.  Nothing,  however,  has  been  recovered 
thereon.:  All  claims  of  the  petitioner,  aside  from  those  connected  with  that 
judgment,  have  been  paid,  and  the  only  question  presented  is  whether  the  petir 
tioner  has  a  right  to  be  paid  the  balance  of  $782.83  due  to  him  for  his  services 
and  costs  in  obtaining  this  judgment  out  of  the  proceeds  collected  by  the  as- 
signee, through  his  subsequent  attorneys,  upon  the  two  Wilson  judgments  re- 
covered in  January,  1879.  The  effect  of  the  agreement  of  June  7,  1879-, 
between  the  assignee  and  the  petitioner,  was  to  preserve  whatever  lien,  or 
equitable  rights  the  petitioner  then  had.  It  was  sufficient  for  this  purpose ;  it 
.was* not  intended  for  any  other  purpose;  it  was. not  approved  by  the  court; 
and  if  its  terms  were  in  fact  such  as  to  enlarge  the  petitioner's  claims  beyond 
bis  then  existing  legal  lien,  it  would  not  bind  the  bankrupts'  estate,  and  the 
petitioner  would  be  obliged  to  resort  to  hjs  personal  remedy  against  the  as- 
signee. The  assignee,  however,  took  the  bankrupts'  estate  charged  with  what- 
ever legal  or  equitable  lien  existed  against  it  in  favor  of  the  petitioner, 
and  by  the  agreement  then  made  these  liens  were  preserved  as  they  ex- 
isted at  that  date.  On  the  part  of  the  assignee  it  was  contended  that  nothing 
having  been  collected  by  the  petitioner  upon  the  two  judgments  against 
James  Wilson,  the  attorney's  lien,  thereon  was  limited  to  his  taxed  costs  and 
reasonable  compensation  in  obtaining  those  judgments.  The  petitioner  con- 
tends that  his  general  lien  for  his  whole  bill,  which  legally  attached  upon  the 
papers  in  his  hands,  including  the  notes  upon  which  the  judgments  were  main- 
tained, followed  the  judgments  and  legally  bound  whatever  money  was  subse- 
quently collected  thereon  by  the  assignee. 

§  235.  An  atto7*nei/8  lien  for  his  fees  is  limited  to  the  funds  collected  in  the 
partiaular  case  in  which  the  services  were  rendered. 

After  examination  of  the  numerous  authorities  on  this  subject,  English  and 
American,  I  am  satisfied  that  the  claim  of  the  petitioner  cannot  be  sustained^ 
and  that  an  attorney  has  no  general  lien  upon  an  uncollected  judgment  for 
services  in  other  suits,  but  only  a  particular  lien  for  his  costs  an.d  compensation 
in  that  particular  cause. 

§  286.  'What  is  an  aUorney^s  general  or  retaining  lien.  It  is  passive  and 
cannot  authorize  active  proceedings. 

An  attorney's  lien,  as  now  generally  recognized,  is  of  two  kinds:      J^rst^ 

a  general  lien  resting  wholly  upon  possession,  which  is  a  mere  right  to  retain^ 

until  his  wlc>le  bill  is  paid,  all  papers,  deeds,  vouchers,  etc.,  in.  his  possession 

upon  which,  or  in  connection  with  which,  he  has  expended  money  or  given  his 

professional  services.     This  "retaining  lien  "  is  a  general  one  for  whatever  may 

be  due  to  him;  and,  though  a  client  may  change  his  attorney  at  will,  if  the 

latter  be  without  fault  and  willing  to  proceed  in  pending  causes,  none  of  the 

papers  or  vouchers  can  ordinarily  be  withdrawn  from  him  except  upon  payment 
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of  his  entire  bill  for  professional  services.  In  re  Paschal,  10  "Wall.,  483,  493-6; 
In  re  Brown,  1  N.  Y.  Leg.  Obs.,  69;  In  re  Broorahead,  5  Dowl.  &  L.,  52; 
Blunden  v,  Desart,  2  Dru.  &  Warr.,  423;  Ex  parte  Nesbitt,  2  Sch.  &  Lef.,  279; 
Ec  parte  Sterling,  16  Ves.,  258;  Griffiths  v.  Griffiths,  2  Hare,  592;  Ex  parte 
Pemberton,  18  Ves.,  282;  Lord  v.  Wormleighton,  1  Jacob,  580;  Bozon  v.  Bol- 
land,  4  Myl.  &  C,  354,  356;  Ex  parte  Yalden,  L.  R,  4  Ch.  Div.,  129;  Colmer 
V.  Ede,'40  Law  J.  (K  S.)  Chanc,  185;  Hough  v.  Edwards,  1  Hurl.  &  K,  171; 
Cross,  Lien,  216;  Stokes,  Attys.'  Liens,  28,  38;  2  Kent,  *641.  This  lien,  like 
other  mere  possessory  liens,  is,  however,  purely  passive,  being  a  bare  right  to 
hold  possession  till  payment.  The  articles  cannot  be  sold  or  parted  with  with- 
out loss  of  the  lien,  nor  can  any  active  proceedings  be  taken  at  law  or  in  equity 
to  procure  payment  of  the  debt  out  of  the  articles  so  held.  Cross,  Lien,  47,  48 ; 
Thames  Iron  Works  v.  Patent  Derrick  Company,  1  Johns.  &  H.,  93 ;  The  B. 
F.  Woolsey,  4  Fed.  Rep.,  552,  558.  The  statute  of  this  state  passed  May  8, 
1869  (Laws  1869,  c,  738),  which  was  designed  to  afford  means  of  realizing  pay- 
ment upon  such  mere  possessory  liens,  applies  only  to  liens  "  upon  any  chaUeL 
property."  Mere  cboses  in  action,  such  as  the  notes  or  demands  placed  in  the 
petitioner's  hands  for  collection,  are  not  "chattel  property  "  (2  Bl.,  *387;  Ingalls 
V,  Lord,  1  Cow.,  240;  Ransom  v.  Miner,  3  Sandf.,  692),  and  therefore  not  within 
the  statute.  As  this  general  lien  of  the  attorney  upon  the  notes  and  demands 
in  suit  depended  wholly  upon  possession,  and  was  a  mere  right  of  retention, 
incapable  of  any  active  proceedings  to  enforce  payment,  it  could  not  be  trans- 
ferred, nor  attach  to  the  judgments  obtained  upon  them  or  to  any  proceeds 
thereof,  unless  such  proceeds  came  into  t^e  attorney's  possession,  which  is  not 
the  fact  in  this  case. 

§237.    What  is  am,  oMomeifB  special  lien  which  will  authorize  active  operations. 

The  second  kind  of  lien  which  an  attorney  has  is  that  existing  upon  a  judg- 
ment recovered  by  him,  or  moneys  payable  thereon,  or  upon  some  fund  in 
court.  This  lien,  so  far  as  it  extends,  is  not  merely  a  passive  lien,  bat  entitles 
the  attorney  to  take  active  steps  to  secure  payment.  It  did  not  exist  at  com- 
mon law.  It  is  stated  by  Lord  Mansfield  to  be  not  very  ancient.  1  Doug., 
104 ;  Stokes,  3.  It  does  not  depend  upon  possession,  but  upon  the  favor  of  the 
court  in  protecting  attorneys,  as  its  own  officers,  by  taking  care,  ex  (xquo  et  bonOy 
that  a  "  party  should  not  run  away  with  the  fruits  of  the  cause  without  satis- 
fying the  legal  demands  of  the  attorney  by  whose  industry  and  expense  those 
fruits  were  obtained."  Read  v.  Dupper,  6  T.  R.,  361.  As  this  equitable  right 
rests  solely  upon  the  compensation  due  to  the  attorney  for  his  services,  and 
money  exfjended  in  procuring  the  judgment  or  the  fund  secured,  it  is  manifest 
that  it  cannot  upon  principle  be  extended  beyond  the  services  and  expenses  in 
the  suit  itself,  or  in  any  other  proceedings  by  which  the  judgment  or  fund  has 
been  recovered,  or  in  the  same  subject  matter. 

§  238,  Attorney's  ^^ retaining  ^^  and  ^^ charging^'  liens. 

The  distinction  between  an  attorney's  "  retaining  lien "  upon  papers  in  his 
possession,  and  his  "  charging  lien  "  upon  a  judgment  or  other  fund,  is  carefully 
pointed  out  by  the  lord  chancellor  in  Bozon  v.  BoUand,  4  Myl.  &  C,  354,  359. 
*'  The  solicitor's  claim  upon  the  fund,"  he  says,  "  has  been  called  transferring 
the  lien  from  the  document  to  the  fund  recovered  by  its  productig(n.  But  there 
is  no  transfer;  for  the  lien  upon  the  deed  remains  as  before,  though  perhaps  of 
no  value;  and,  whereas,  the  lien  upon  the  deed  could  never  have  been  actively- 
enforced,  the  lien  upon  the  fund,  if  established,  would  give  a  title  to  payment 
out  of  it.    The  active  lien  upon  the  fund,  if  it  exists  at  all,  is  newly  created, 
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and  the  passive  lien  upon  the  deed  continues  as  before.  If  the  doctrine  con- 
tended for  were  to  prevail,  the  lien  of  the  solicitor  upon  the  fund  realized  would 
in  most  cases  extend  to  his  general  professional  demand,  and  not  be  confined,  a%  it 
cl/waya  is,  to  the  costs  in  the  cause;  for  it  must  very  generally  happen  that  the  plaint- 
iff's solicitor  has  in  his  hands  the  documents  necessary  to  establish  his  client's 
title  to  the  money."  In  Lann  v.  Church,  4  Madd.,  207,  the  vice-chancellor  said 
that  he  "  had  riot  been  able  to  find  any  case  in  which  it  had  been  held  that  a 
solicitor  had  any  lien  on  the  fund  recovered  in  the  cause,  except  for  his  costs  in- 
curred in  such  cause."  Such  is  the  well  established  English  practice.  Stephens 
V.  Weston,  3  B.  &  C,  538 ;  Hodgkinson  v.  Kelly,  1  Hogan,  388 ;  Hall  v.  Laver, 
1  Hare,  571,  577;  Perkins  v.  Bradley,  id.,  219,  231;  Lucas  v.  Peacock,  9  Beav., 
177;  Stokes,  Attys.'  Liens,  138.  The  same  principle  has  been  repeatedly 
affirmed  in  this  country  where  the  English  practice  of  recognizing  a  lien. upon 
a  judgment  has  been  followed.  In  Phillips  v.  Stagg,  2  Edw.  Ch.,  108,  the  vice- 
chancellor  says  that  "  the  attorney's  lien  is  not  to  extend  beyond  the  costs  in 
this  action.  He  cannot  claim  the  amount  of  other  costs  due  to  him  in  other 
suits  at  law."  In  Adams  v.  Fox,  40  Barb.,  442,  448,  Morgan,  J.,  says:  "This 
lien  is  totally  different,  from  the  lien  upon  the  papers.  The  lien  on  the  judg- 
ment is  confined  to  the  costs  of  the  particular  suit,  and  the  attorney  can  actively 
enforce  it.  The  lien  on  the  papers  is  merely  a  right  to  retain  them,  and  ap- 
plies to  all  his  bills  of  costs."  In  St.  John  v.  Diefendorf,  12  Wend.,  261,  the 
precise  question  presented  in  this  case  was  decided  adversely  to  the  attorney's 
lien.  Having  recovered  a  judgment,  the  plaintiff's  attorneys  there  gave  notice 
to  the  defendant  to  pay  the  dances,  as  well  as  the  costs,  to  them  on  the 
ground  that  they  had  a  demand  against  their  client,  for  costs  in  other  suits,  to 
an  amount  equal  to  the  damages.  The  court  say :  "  The  question  is  whether 
the  attorney  has  a  lien  upon  his  client's  money,  before  it  comes  into 
his  hands,  to  satisfy  the  demand  he  has  against  his  client  for  costs  in  other 
«uits.  .  ;  .  An  attorney  has  a  lien  upon  his  client's  papers;  but  he  has 
no  lien  upon  anything  which  belongs  to  his  client  until  it  is  in  his  possession. 
The  costs  belong  to  the  attorney.  There  can  be  no  lien  upon  what  belongs  to 
another  without  possession."  Pope  v,  Armstrong,  3  Smedes  &  M.,  214;  Cage 
V.  Wilkinson,  id.,  223;  The  Hektograph  Co.  v.  Fourl,  11  Fed.  Rep.,  844. 

§  239.  Case  cited  and  qualified. 

The  petitioner  contends  that  by  the  law  of  this  state,  as  established  by  the 
<50urt  of  appeals  in  the  case  of  the  Bowling  Green  Savings  Bank  v,  Todd,  52 
N.  T.,  489,  affirming  64  Barb.,  146,  the  lien  of  an  attorney  for  his  general 
balance,  which  exists  upon  all  papers  and  vouchers  in  his  possession,  is  ex- 
tended equally  to  any  judgments  recovered  or  moneys  collectible  upon  them. 
In  that  case  a  receiver  of  the  plaintiff  was  appointed  after  a  decree  for  the 
foreclosure  of  a  mortgage  had  been  obtained,  but  before  the  sale  of  the  prem- 
ises. The  receiver  employed  CuUen  &  McGowan,  the  previous  attorneys  of 
the  plaintiff,  to  proceed  in  the  cause,  and  they  afterwards  caused  the  mortgaged 
premises  to  be  sold  and  received  the  proceeds,  from  which  they  claimed  to  deduct 
not  only  their  bill  in  that  action,  but  also  a  bill  for  professional  services  due  to 
them  from  the  plaintiff  in  other  matters  preceding  the  appointment  of  the  re- 
ceiver, and*also  a  third  bill  due  to  McGowan  individually  for  still  prior  services. 
At  special  term  both  the  last-named  bills  were  disallowed.  The  general  term, 
on  appeal,  allowed  the  prior  bill  of  the  firm,  but  disallowed  the  individual 
claim  of  McGowan,  and  this  was  affirmed  by  the  court  of  appeals.     The  court 

last  named  say :  ^'  The  attorneys  of  the  bank  had  a  lien  upon  the  papers  in  the 
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foreclosure,  not  only  for  the  costs  and  charges  in  that  suit,  but  for  any  general 
balance  in  other  professional  business;"  referring  to  3  T.  K.,  275;  8  East,  362. 
Neither  of  those  cases,  however,  sustain  the  doctrine  of  a  general  lien  upon  a 
jvdgment  beyond  the  costs  in  the  particular  cause.  In  the  court  below  Ingrar- 
ham,  J.,  says  (64  Barb.,  155) :  "  Most  of  the  cases  in  which  this  lien  [upon  the 
judgment]  is  recognized  are  cases  where  the  claim  was  for  costs  of  thal^ 
particular  action  in  which  the  motion  was  made.  But  the  rule  is  equally  well 
settled  as  to  any  claim  which  the  attorney  has  for  his  services,  and  attaches  as 
well  to  the  proceeds  of  a  judgment  as  to  the  papers  on  which  the  judgment 
was  founded."  No  authorities  are  cited  for  this  last  proposition,  nor  after  much 
search  have  I  been  able  to  discover  any  in  this  country  or  in  England.  Wa 
have  seen  that,  so  far  as  respects  a  general  lien  upon  a  judgment  or  fund  in 
court,  the  authorities  are  all  to  the  contrary.  Where  an  attorney  has  collected 
money  for  his  client,  and  no  rights  of  third  persons  have  intervened  through 
assignment,  death  or  bankruptcy,  he  might,  doubtless,  offset  his  own  general 
bill.  Patrick  v,  Hazen,  10  Vt.,  184.  In  the  case  of  the  Bowling  Green  Sav- 
ings Bank,  however,  the  appointment  of  a  receiver  before  the  collection  of  the 
moneys  prevented  any  legal  right  of  set-off.  The  moneys  were  collected  by 
the  attorneys  upon  the  employment  of,  and  as  the  attorneys  of,  the  receiver;  as 
in  the  case  of  Schwartz  v,  Schwartz,  21  Hun.,  33,  the  moneys  were  collected 
upon  the  employment  and  as  the  attorneys  of  the  assignee.  In  neither  of  these 
cases  does  the  distinction  seem  to  be  noted  which  has  been  so  long  established 
between  a  mere  "  retaining  lien  "  upon  the  papers  in  the  possession  of  an  attor- 
ney, which  is  general  but  purely  passive,  and  bis  '^charging  lien"  upon  a  judg- 
ment or  fund  recovered,  which  is  limited  to  services  jn  the  cause,  but  capable 
of  being  actively  enforced. 

§  240.  Authorities  reviewed, 

Numerous  prior  decisions  of  the  court  of  appeals  have  declared,  like  the  Eng- 
lish cases,  that  an  attorney's  lien  upon  a  judgment  is  based  upon  the  equitable 
consideration  that  it  is  by  the  attorney's  labor  and  skill  that  the  judgment  has 
been  recovered ;  the  judgment  being  within  the  control  of  the  court,  and  the 
parties  within  its  jurisdiction,  the  court  will  see  that  no  injustice  is  done  to  its 
own  officers. 

In  Rooney  v.  Second  Avenue  E.  Co.^  18  N.  Y.,  368 ;  in  Ely  v.  Cooke,  28  N. 
Y.,  373;  in  Dunkin  v.  Vandenbergh,  1  Paige,  626,  and  in  many  other  cases^ 
%he  attorney  has  upon  this  ground  been  regarded  as  an  equitable  assignee  of  the 
judgment  to  the  extent  of  his  demands  in  the  cause.  Prior  to  the  adoption  of 
the  Code  of  Procedure  the  extent  of  this  lien  was  limited  to  the  taxable  costs. 
The  code  has  made  no  other  change  than  to  extend  the  lien  to  any  agreed  or 
deserved  compensation.  Marshall  v.  Meech,  51  N.  Y.,  140,  143;  Haight  v. 
Holcomb,  7  Abb.  Pr.,  210 ;  Ackerman  v.  Ackerman,  14  Abb.  Pr.,  229.  Harris, 
jr.,  in  the  case  of  -Rooney  above  cited,  says  that  the  attorney  is  now  "  to  be  re- 
garded as  the  equitable  assignee  of  the  judgment  to  the  extent  of  his  claim  for 
services  in  the  action?^  In  the  same  case  Comstock,  J.,  says;  "  The  attorney 
is  entitled  to  a  lien  as  against  his  client  because  his  labor  and  skill  contributed 
to  the  judgment,  .  .  ."  and  he  "  has  an  interest  in  the  judgment  either  ta 
the  amount  of  those  or  for  some  other  amount  which  he  is  entitled  to  claim  (by 
agreement  or  on  the  qtmntum  meruit)  as  the  measure  of  his  compensation." 

In  Marshall  v.  Meech,  51  N.  Y.,  143,  the  court  say  that  the  "  attorney  has  a 
lien  for  his  costs  and  compensation  upon  the  judgment  recovered  by  him.  Such 
a  lien  existed  before  the  code,  and  is  not  affected  by  any  provision  of  the  code. 
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The  lien  exists,  not  only  to  the  extent  of  the  costs  entered  in  the  judgment,  but 
for  any  sum  which  the  client  agreed  his  attorney  should  have  as  a  compensation 
for  bis  services.  To  the  amount  of  such  lien  the  attorney  is  to  be  deemed  an 
equitable  assignee  of  the  judgment."  In  Wright  v.  Wright,  TO  N.  T.,  100,  the 
court  say:  "The  attorney  had  a  lien  for  the  amount  of  his  costs  and  agreed 
compensation  upon  the  judgment,  and  to  thai  extent  may  be  regarded  as  an 
equitable  assignee  of  the  judgment."  See,  also,  Ward  v.  Syme,  9  How.  Pr., 
16.  Neither  in  the  decisions  nor  in  the  principles  announced  in  any  prior  cases 
do  I  find  any  warrant  for  holding  that  an  attorney  has  any  lien  upon  an  uncol- 
lected judgment  beyond  his  compensation  in  the  particular  cause. 

In  the  case  of  Wolfe  v,  Lewis,  19  How.  (U.  S.),  280,  a  case  very  closely  anal- 
ogous to  that  of  the  Bowling  Green  Savings  Bank,  the  attorney  had  obtained 
a  judgment  of  foreclosure,  but  the  money  due  was  paid  into  court  without  sale. 
Upon  the  attorney's  claim  of  a  general  lien  for  other  services,  and  an  order  for 
payment  thereof  out  of  the  fund  by  the  court  below,  the  supreme  court  re- 
versed the  order  and  directed  the  fund  to  be  paid  to  the  complainants.  In  a 
recent  case  (In  re  Knapp,  85  N.  Y.,  284)  Danforth,  J.,  says:  "The  lien  of  the 
attorney  upon  a  judgment  recovered  by  him  is  upheld  upon  the  theory  that  his 
services  and  skill  procured  it"  (71  N.  T.,  443);  thus  reaffirming  the  only 
ground  upon  which  this  lien  has  ever  been  put,  and  which,  while  it  explains  the 
reason  for  the  lien,  also  necessarily  limits  it  to  the  services  and  charges  in  the 
same  action.  In  the  case  last  cited  the  same  eminent  justice  adds:  "No  new 
rule  was  enunciated  in  Bowling  Green  Savings  Bank  v.  Todd,  52  N.  Y.,  489, 
where  it  was  said  that  the  lien  of  the  attorney  attaches  to  the  money  recovered 
or  collected  upon  the  judgment."  As  the  prior  rule  was  undoubted,  that  the 
lien  upon  the  judgment  did  not  extend  beyond  the  costs  and  compensation  in 
the  cause,  or  in  the  same  subject  matter,  and  as  no  new  rule  was  intended  to  be 
enunciated  in  the  case  of  the  Bowling  Green  Savings  Bank,  it  must  be  under- 
stood that  the  court  of  appeals  did  not  intend  in  that  case  to  overrule  so  many 
express  adjudications  that  where  the  moneys  have  not  been  reduced  to  the  at- 
torney's actual  possession,  his  lien  upon  the  judgment  does  not  extend  beyond 
the  amount  of  compensation  due  to  him  in  the  particular  cause,  or  in  the  same 
subject  matter.  In  re  Paschal,  10  Wall.,  496 ;  The  General  Share  T.  Co.  v. 
Chapman,  L.  R,  1  C.  P.  Div.,  771. 

In  the  present  case  the  petitioner  never  came  into  possession  of  the  moneys 
claimed ;  they  were  procured  by  the  services  of  other  attorneys,  by  legal  pro- 
ceedings subsequent  to  the  date  of  the  petitioner's  claim.  These  subsequent 
services  were  necessary  to  realize  anything  upon  the  judgment,  and  the  subse- 
quent attorneys  have  their  own  lien  upon  the  judgment  and  its  proceeds  for 
their  subsequent  services  in  the  cause;  and,  upon  the  doctrine  contended  for  by 
the  petitioner,  they  might  have  a  conflicting  lien  for  their  own  general  balance, 
to  the  full  amount  collected,  if  their  bill  amounted  to  so  much.  Were  the  doc- 
trine to  be  recognized  that  attorneys  have  a  general  lien  for  all  their  profes- 
sional services  upon  each  and  every  uncollected  judgment  which  they  might 
have  obtained  in  behalf  of  a  client,  through  an  indefinite  period,  very  great 
confusion  and  inconvenience  would  be  the  necessary  result.  The  petitioner's 
general  bill,  in  this  case,  exceeded  each  of  the  judgments  against  «rames  Wil- 
son. If  one  of  them  only  had  been  collected  by  the  subsequent  attorneys,  the 
prior  equitable  assignment  to  the  petitioner,  upon  the  doctrine  contended  for, 
would  either  have  entitled  him  to  the  entire  proceeds,  to  the  exclusion  of  the 

subsequent  attorneys  who  might  have  had  greater  equitable  claims  for  their 
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services  in  obtaining  the  money  upon  the  judgment,  or  else  would  compel  a 
further  judicial  hearing  and  determination,  as  between  the  former  and  subse- 
quent attorneys,  as  to  the  apportionment  of  the  proceeds  between  them. 

§  241.  An  attorney^ s  lien  on  uncollected  judgments  is  not  increased  by  svbse- 
quent  services  in  other  matters. 

The  bill  of  services  which  the  petitioner  now  seeks  to  charge  upon  the  two 
earlier  judgments  is,  moreover,  a  bill  for  obtaining  judgment  against  Hine  and 
Phillips  some  four  months  afterwards.  How  much,  if  any,  of  this  bill  existed 
in  January,  1879,  when  the  judgments  against  Wilson  were  recovered,  does  not 
appear ;  and,  by  the  rule  that  formerly  existed,  the  attorney  had  no  lien,  ex- 
cept upon  papers  in  his  hands,  until  judgment,  or,  at  least,  till  a  verdict.  Sweet 
V.  Bartlett,  4  Sandf.,  661 ;  McCabe  v.  Fogg,  60  How.  Pr.,  488.  This  latter  bill, 
as  it  now  stands,  could  not,  therefore,  have  been  a  lien  upon  tjie  prior  Wilson 
judgments  when  they  were  entered ;  and  if  not  a  lien  then,  how  could  it  be- 
come so  afterwards?  Neither  principle  nor  authority  can  sanction  an  increase 
in  the  amount  of  a  lien  upon  an  uncollected  judgment  through  subsequent 
services  in  independent  matters.  Section  66  of  the  new  Code  of  Procedure, 
1879,  which  gives  an  attorney  "a  lien  upon  his  client's  cause  of  action"  from  its 
commencement,  refers,  I  think,  to  his  services  and  charges  in  the  cause  itself 
and  no  more,  and  does  not  affect  the  questions  here  considered.  The  petitioner's 
claim  to  a  lien  upon  the  judgments  against  Wilson  must  therefore  be  disallowed. 

Upon  the  pending  suits,  transferred  by  the  petitioner  under  the  agreement, 
the  assignee  has  collected  $144.57.  ThQ  petitioner  had  a  lien  upon  these  suits 
and  on  the  papers  therein  for  his  general  bill,  which  the  agreement  has  pre- 
served. Those  papers  were  essential  to  the  further  prosecution  of  these  suits, 
and  to  the  recovery  of  the  moneys  afterwards  collected  therein.  Upon  the 
authorities  above  cited  fin  re  Paschal,  10  Wall,  483;  In  re  Broomhead, 
5  DowL  &  L.,  52,  etc.,  supra  J  the  court  would  not  have  ordered  those  papers  to 
be  transferred  by  the  petitioner  except  upon  payment  of  his  general  bill,  or 
some  security  analogous  to  that  of  the  agreement  made.  Carver's  Case, 
7  Nott.  &  H.,  499;  Heslop  v.  Metcalfe,  3  Myl.  &  C,  183;  Cane  v.  Martin, 
2  Beav.,  584;  The  Hektograph  Co.  v.  Fourl,  11  Fed.  Eep.,  844.  By  that  agree- 
ment this  lien  must  be  paid  "  out  of  the  first  moneys  collected  from  those  suits.'' 
I  find  a  balance  of  $74.55  collected  upon  these  suits  not  applied  to  the  peti- 
tioner's benefit,  and  he  is,  therefore,  entitled  to  that  amount.  The  substitution 
of  attorneys  upon  the  Wilson  executions,  and  the  surrender  of  the  notes  upon 
which  those  judgments  were  founded,  were  not  necessary,  and  were  of  no 
value  in  the  subsequent  collection  of  those  judgments;  they  were  not  even 
clearly  embraced  in  the  terras  of  the  agreement  between  the  parties;  and,  as 
they  were  of  no  beneficial  use,  the  surrender  of  them  cannot  now  serve  as  a 
basis  for  any  claim  to  a  general  lien  upon  the  Wilson  judgments  which  did  not 
previously  exist. 

In  Hodgins  v.  Kelly,  1  Hogan,  388,  the  court  says:  "The  general  lien  exists 
as  to  the  papers  and  deeds  in  his  [the  attorney's]  hands,  but  cannot  be  extended 
to  the  funds  in  the  cause  if  the  plaintiff  can  obtain  payment  without  his  assist- 
ance or  the  use  of  those  papers."  The  petitioner  may  have  an  order  for  the 
payment  of  $74.55,  and  his  disbursements  in  this  proceeding. 

§  242.  Greneral  rnle  as  to  recovery. — A  lawyer  has  a  right  to  claim  compensation  for  his 

services  though  none  is  fixed,  and  he  can  recover  what  his  services  are  worth,  and  his  retainer 

jtnay  he  general,  to  act  in  certain  matters,  or  not  to  act  or  advise  adversely  to  the  client. 

McQuensey  v.  Heister,  83  Penn.  St.,  444. 
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§  243.  A  counselor  at  common  law  cannot  recover  a  fee,  though  he  prove  an  express  prom- 
ise to  pay  the  same.  It  seems  that  at  common  law  the  fee  of  a  counselor  was  a  mere  gratuity, 
which  he  could  not  demand  without  doing  wrong  to  his  reputation.  But  it  seems  that  an  at- 
torney may  recover  his  legal  fees  in  assumpsit    Law  v.  Ewell,  2  Cr.  C.  C,  145. 

§  244.  Withdrawal.—  Where  an  attorney,  a  member  of  a  law  partnership,  withdraws  his 
name  from  a  case  and  refuses  to  take  part  in  conducting  it,  he  has  no  claim  against  his  co- 
partners. Nor,  it  seems, against  the  client ;  and  especially  after  denouncing  the  claim  to  one 
of  the  judges  of  the  court  in  which  the  case  was  pending,  and  repudiating  all  connection  with 
it.     Denver  v.  Roane,  9  Otto,  859. 

§  245.  Liability  of  county  or  g^ovemment. —  The  United  States  is  not  liable  for  the  fees  of 
counsel  appointed  by  a  United  States  court  to  defend  a  criminaL  Nabb  v.  United  States,* 
1  Ct  a.,  178. 

§  246.  Where  an  attorney  has  been  appointed  by  the  territorial  district  court  to  defend  an 
indigent  man  charged  with  a  crime,  he  is  required  so  to  act,  but  he  cannot  claim  compensa- 
tion therefor  from  the  county,  especially  where  no  provision  is  made  therefor  by  statute* 
Johnston  v.  Lewis  and  Clark  Co.,*  2  Mont.  Ty.,  164. 

§  247.  Fee  on  foreclosing  mort^a/^e  —  New  snit.— An  attorney  was  engaged  by  trustecB 
for  a  stipulated  fee  to  foreclose  a  mortgage.  He  commenced  the  foreclosure,  but  was  pre- 
vented by  the  civil  war  from  carrying  it  on.  After  the  war  he  offered  to  go  on  with  it,  but  the 
cestuis  qiie  trust  bondholders,  without  his  assistance,  commenced  another  action  to  fore- 
close the  mortgages.  Held,  that  he  could  charge  his  fees  upon  the  proceeds  of  the  property 
mortgaged.    Cowdrey  v.  Galveston,  etc.,  R  Co.,  8  Otto,  354. 

§  248.  In  an  action  by  an  attorney  for  fees  earned  in  the  foreclosure  of  a  mortgage,  it  was 
shown  that  the  money  was  loaned  on  the  certificate  of  the  attorney  that  the  security  was 
adequate  and  the  title  good,  but  that  the  attorney  received  pay  from  the  borrower  for  making 
an  examination  of  the  title.  In  consequence  of  defects  in  the  title  the  case  was  contested, 
and  the  court  held  that  as  the  attorney  had  certified  the  title  to  be  good,  he  acted  in  so  doing 
for  the  lender,  and  as  the  action  was  prolonged  by  a  defect  in  the  title,  the  attorney  could 
recover  only  what  would  have  been  a  proper  charge  in  an  uncontested  case.  Page  v,  Trutch,* 
8  Cent.  L.  J.,  559. 

§  249.  Fee  in  colIectinjBT  assessments. —  The  expenses  of  collecting  assessments  upon  lands 
reclaimed  in  California  include  an  attorney's  f^,  which  should  be  allowed  as  a  part  of  the- 
incidental  expenses,  though  the  action  is  prosecuted  by  the  district  attorney.  Reclamation 
Dist.  No.  108  V.  Hager,  4  Fed.  R.,  870. 

§250.  Secnred  by  mortgage. —  A  mortgage  given  to  secure  an  unconditional  fee  of 
$10,000  was  upheld  on  the  ground  that  the  fee  was  a  reasonable  one,  and  that  there  was  na 
evidence  that  it  was  given  for  a  larger  sum  than  it  was  intended  to  secure,  or  that  it  was 
given  with  any  intent  to  hinder,  delay  or  defraud  creditors.  United  States  v.  Griswold,  7 
Saw.,  808. 

g  25 1.  Trustee  acting  as  attorney. —  Though  a  trustee  may  charge  the  trust  estate  for  pro- 
fessional advice  as  to  the  manner  of  executing  his  trust,  he  cannot  charge  it  with  profes- 
sional expenses  incurred  in  litigating  his  accounts.     Burr  v.  l^fEwen,  1  Bald.,  162. 

§  252.  Stipulation  in  note. —  An  agreement  in  a  note  or  bill  of  exchange  to  pay  reasonable 
attorneys'  fees  does  not  render  it  not  negotiable.  Wilson  S.  M.  Co.  v.  Moreno,  6  Saw.,  86;. 
Bank  of  British  North  America  v,  Ellis,  6  Saw.,  102;  S.  C,  2 Fed.  R,  47 ;  Howenstein  v,  Barnes^ 
5  Dill.,  482. 

§  253.  The  stipulation  in  a  bond  or  other  instrument  for  the  payment  of  money,  to  pay  a 
certain  percentage  as  attorneys'  fees  in  case  of  a  suit,  will  be  upheld  where  such  are  the  de- 
cisions of  the  supreme  court  of  the  state  in  which  the  case  arises.  In  re  Penney,  2  Fed.  R, 
765.  As  to  the  insertion  in  notes  and  bills  of  stipulations  as  to  the  payment  of  attorney  fees 
or  expenses  of  collection,  see,  also,  Hardin  v,  Olson,  14  Fed.  R.,  705,  and  Merchants*  Nat. 
Bank  v,  Sevier,  14  Fed.  R.,  662.  The  note  appended  to  the  latter  case  thoroughly  reviews 
the  whole  subject. 

§  254.  Dlssolntion  of  law  firm. — Where  attorneys  who  are  partners  make  an  agreement 
as  to  the  proceeds  of  the  partnership  in  case  of  the  death  of  either  partner,  such  agreement 
must  govern,  and  the  surviving  partners  will  be  entitled  to  no  other  compensation  for  windings 
up  the  affairs  of  the  firm  than  that  fixed  by  the  agreement.  Whether,  in  the  absence  of  such 
an  agreement,  the  survivors  are  entitled  to  any  compensation  for  winding  up  the  affairs  of 
the  firm,  gucerc.    Denver  v,  Roane,  9  Otto,  858. 

§255.  Allowance  by  court  of  equity. —  A  court  of  equity  has  power,  where  a  fund  is  within 
its  control,  to  take  care  of  the  rights  of  solicitors  who  have  claims  against  it,  whether  for 
their  costs,  technically  speaking,  or  their  reasonable  counsel  fees.    Ex  parte  Plitt,  2  Wall.  Jr.^ 

479. 
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'  §  256. to  assi^ee  in  bankmptcy  who  is  attorney. —  A  court  in  its  discretion  may  allow 

attorneys'  fees  to  an  attorney  who  is  an  assignee  in  bankruptcy,  and  who  has  himself  con- 
ducted the  litigation  necessary  to  the  preservation  of  the  estate.    In  re  Welge,  1  Fed.  R.,  216. 

§  2  5  7.  to  solicitors  —  Several  suits. — In  the  case  of  a  great  number  of  suits  to  try  title  to 

an  estate,  brought  by  remote  heirs,  the  court  of  chancery  has  full  power  over  the  allowance 
of  fees  to  solicitors,  and  will  award  compensation,  as  it  appears  to  be  merited,  to  the  various 
solicitors  representing  different  claimants,  or  by  different  classes  of  claimants.  Ex  parte 
;plitt,2WaU.  Jr.,  479. 

§  258. by  jury  in  verdict. —  A  jury  cannot  include  counsel  fees  in  its  assessment  of 

damages,  although  it  have  the  right  to  award  exemplary  damages.  Day  v.  Woodworth,  IS 
How.,  370.  Nor  in  a  suit  for  infringing  a  patent.  Teese  v.  Huntington,  23  How.,  d;  Philp  t;. 
I^ock,  17  WalL,  462.  And  if  allowed,  should  be  remitted.  Arcambel  v.  Wiseman,*  3  DaL, 
806. 

§  259.  As  costs.^  Counsel  fees  cannot  be  recovered,  as  costs,  by  the  successful  party  in  an 
action  on  an  injunction  bond.  Oelrichs  v,  Spain,  15  Wall.,  230,  Nor  in  a  suit  for  damages 
against  a  treasury  agent  for  illegally  seizing  and  retaining  property. .  Flanders  v,  Tweed,  15 
WalL,  452. 

§  260.  Docket  fee. —  The  docket  fee  of  ^  allowed  attorneys  by  act  of  congress  of  Feb- 
ruary 26,  1853,  is  the  largest  fee  that  can  be  taxed,  and  is  chargeable  but  once.  Troy  Iron 
&  N.  Factory  v.  Corning,  7  Blatch.,  17. 

§  261.  in  several  actions. —  Where,  in  an  action  at  law,  three  jury  trials  were  bad,  the 

first  resulting  in  a  verdict  for  the  plaintiff,  and  the  others  in  verdicts  for  the  defendant,  the 
defendant's  attorney  is  entitled  to  a  docket  fee  of  $20  for  each  of  the  three  trials,  according 
to  the  state  practice  in  similar  cases.  Schmieder  v.  Barney,  19  Blatch.,  143;  S.  C,  7  Fed.  R., 
451. 

g  262.  Fees  for  depositions  and  affidavits. —  Affidavits  read  by  an  attorney  upon  an  inter- 
locutory motion  for  an  injunction  cannot  be  charged  for  in  the  taxation  of  costs  under  the 
act  of  congress  allowing  $2.50  for  each  deposition  read  in  evidence,  although  they  might  be 
charged  for  if  used  upon  the  final  hearing.    Stimpson  v.  Brooks,  3  Blatch.,  456. 

§  263.  The  act  of  congress  of  February  26,  1853,  allowing  attorneys  as  costs  $3.50  for  each 
deposition,  relates  to  depositions  read  upon  trial  at  law  or  final  hearing  in  equity.  Troy  Iron 
&  N.  Factory  v.  Corning,  7  Blatch.,  17. 

§  264.  MistriaL —  Where  a  case  is  twice  tried,  and  each  time  the  jury  disagree,  and  at  a  sub- 
sequent term  the  case  is  discontinued,  an  attorney's  fee  of  only  $5  is  taxable.  Strafer  v.  CaiTy 
6  Fed.  R.,  466. 

.  §265.  Allowance  by  master. — Where  an  attorney  in  Alabama  obtained  a  decree  in  favor 
of  clients  in  New  York  and  the  money  was  paid  into  court,  and  the  attorney  obtained  aa 
order  of  reference  to  the  master  to  state  an  account  as  to  the  amount  due  him  for  former  serv- 
ices, and  on  the  report  of  the  master  a  decree  was  entered  in  favor  of  the  attorney  to  be  paid 
out  of  the  fund  in  court,  held,  that  the  proceeding  being  ex  parte  and  without  process,  was 
wholly  void.    Wolfe  v,  Lewis,  19  How.,  280. 

§  266.  Division  of  fees. —  An  attorney  agreed  with  A.  that  in  consideration  of  A.*s  procur- 
ing for  him  the  appointment  of  special  government  counsel  in  a  case,  and  of  aiding  him  in 
managing  it.  he  would  give  him  one-half  of  the  fee  received.  In  an  action  by  the  attorney 
to  recover  the  sum  thus  promised,  it  was  held  that  such  an  agreement  was  contrary  to  public 
policy,  and  void.    Meguire  v.  Cor  wine,  11  Otto,  108. 

§  267.  One-half  of  the  coimsel  fees  incurred  in  establishing  a  claim,  a  half  of  which  was 
agreed  to  be  given  to  a  third  person,  may  be  deducted  from  such  person*s  moiety.  Culbertson 
v.  Stillinger,  Taney,  79. 

§  268.  Where  three  attorneys  appear  and  act  for  a  party  to  a  suit,  without  any  warrant  of 
attorney,  the  fee  is  to  be  divided  equally  among  them.    Hurst  v.  Dumell,*  1  Wash.,  438. 

§  269.  Contingent  fee  —  Champerty. —  A  contract  is  not  champertous  which  provides  that 
an  attorney  is  to  receive  as  a  contingent  fee  a  specified  sum  out  of  the  proceeds  of  land  when 
recovered,  there  being  no  agreement  to  pay  any  of  the  costs  of  litigation,  nor  to  receive  any- 
thing but  money  for  his  compensation.    McPherson  v.  Cox,  6  Otto,  415.    See  §  216. 

§  270.  Where  a  person  who  afterwards  becomes  bankrupt  employs  attorneys  to  prosecute 
a  claim,  and  they  are  to  prosecute  it  at  their  own  expense,  and  to  take  one-half  of  the  recovery, 
and  they  receive  a  large  sum,  they  are  entitled  to  their  share,  notwithstanding  the  fact  of  the 
claimant's  bankruptcy  and  discharge  pending  the  proceedings  for  collection.  Maybin  v.  Ray- 
mond,* 15  N.  B.  R.,  358. 

g  271.  A  contingent  fee  of  $5,000,  to  be  paid  out  of  the  proceeds  of  property  which,  when  re- 
covered, amount  to  $38,000,  is  no^  exorbitant,  although  the  client  be  a  woman.  McPherson  v. 
Cox,  6  Otto.  417. 
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§^'879:  An  agreement  by  the  frfaintiff  to  give  th&  atakomeys  in  a  case'  one-third  of  the 
amount  recovered,  whether  in  money  or  lands,  is  champertous  as  to  the  lands,  and  void,  and 
will  not  be  enforced  by  a  court  of  equity  la  the  District  of  Columbia.  Agreements  for  con- 
tingent  compensation  are  honorable  and  meritorious,  and  should  generally  be  enforced,  but 
in  this  case  there  is  an  effort  to  recover  the  land,  not  as  a  measure  of  compensation,  but  as  a 
port  of  the  property  in  controversy*    Stanton  t;.  Haskin,*  1  MacArth.,  561. 

§  278.  The  practice  of  stipulating  in  advance  for  professional  fees,  contingent  upon  the  re- 
sult of  the  litigation^  is  not  generally  to  be  commended.  Such  contracts  can  scarcely  be  ex- 
cepted from  the  general  rule  which  denounces  as  suspicious  the  dealings-  of  fiduciaries  .with 
those  under  their  protection,  and  must  undergo  the  most  exact  and  jealous  scrutiny  before 
they  can  expect  judicial  ratification.    (Per  Kanb,  J.)    Ex  parte  Plitt,  2  WalL  Jr.,  480. 

$$274^  Continent  fee — What  servicea  meant. — A  contract  contingently  to  compensate  at- 
torneys for  services  to  be  rendered  in  prosecuting  claims  for  the  liberation  of  certain  slaves 
by  the  British  government  held  only  to  contemplate  compensation  for  services  rendered  at- 
Washington  and  in  this  country,  and  not  to  contemplate  payment  for  expenses  incurred  and 
services  rendered  through,  agents  abroad,  in  prosecuting  such  claim  before  an  international 
commission  sitting  in  London,  England,  to  arbitrate  the  matter.  Pemberton  v,  Lockett,*  21 
How.,  257. 

§  275.  General  mie  as  to  Hen: — Prima  facie  an  attorney  has  a  lien  upon  papers  in  his  pos- 
session for  his  compensation.    Laszynsky  v.  Merritt,*  9  Fed.  B.,  688.     See  §§  215,  220,  221. 

§  276.  Eife(*t  of  withdt*awal. —  While  a  special  contract  that  his  claim  for  compensation 
shall  be  forfeited,  if  he  withdraw  from  his  employment  before  finishing  his  work,  mtiy  defeat 
his  suit  t^  recover  on  a  quantum  mendt^  yet  such  defense  must  be  brought  by  evidence  in 
soch  a' suit.    Except  by  consent  such  a  question  will  not  be  determined  summarily.    IbUl, 

§  277.  Attorneys  who  voluntarily  withdraw  from  a  cause  have  no  lien  upon  what  may  be 
ultimately  recovered  therein.    Hektograph  Co.  t;.  Fourl,*  11  Fed.  R.,  814. 

§  278.  Set-off.— *  The  rule  is  that  the  lien  of  an  attorney  is  upon  the  interest  of  his  client  in 
the  judgment  and  is  subject  to  an  existing  right  of  sefroff  in  the  other  partj.  National  B'k 
of  Winterset  v.  Eyre,*  8  McC,  175. 

§  279.  Marshaling  liens. —  The  lien  of  a-  judgment  creditor  on  real  estate  has  priority  over 
the  lien'  of  an  attorney  for  services  subsequently  rendered  by  him  in  a  suit  concerning  the 
same  property.    Van  Riswicktr.  LAmon,*  2  MacArth.,  175. 

§  280.  Compromise. — An  attorney's  lien  will  not  preclude  the  defendant  from  settling  the 
cause  of  action  with  the  complainant,  especially  where  it  does  not  appear  that  there  was  any 
unfairness,  or  that  the  complainant  was  insolvent.  Emma  Silver  Mining  Co.  v,  Emma  Silver 
Mhiing  Co.,  12  Fed.  R.,  815. 

§  281.  Contingency  no  bar  to  lienv^  An  attorney  who  is  to  receive,  as  compensation,  a 
contingent  fee^  dependent  on  the  fund  recovered,  lias  a  lien  upon  the  fund  which  equity  will 
enforce.    Wylie  v.  COxe,  15  How.,  420. 

§  882.  An  attorney  who  is  to  be  paid  for  his  services  a  stipulated  fee,  out  of  the  proceeds  of 
property  to  be  recovered,  has  a  lien  upon  a  bond  which  is  taken  for  the  proceeds  of  the  prop- 
erty recovered,  and  left  in  his  possession.    McPheraon  v.  Cox,  6  Otto,  417. 

§  283.  For  collecting  claims  against  government. — A  lawyer  has  a  lien  on  a  fund  collected 
on  a  claim  against  the  government  prosecuted  before  congress,  the  same  as  in  case  of  an  ordi- 
nary claim  jiroseouted  before  a  court.  Such  lien  may  be  enforced  in  a  court  of  equity  after  the 
allowance  of  the  claim,  even  while  the  money  is  still  in  the  treasury  of  the  United  States. 
Child  V.  Trist,*  1  MacArt*.,  4.    See  §  217.    / 

S  284.  Sabstitotion  — Restricting  lientosnit  in  which  services  were  rendered.— Substi* 
tution  will  not  prejudice  existing  liens  of  the  retiring  attorneys ;  nor  will  their  past  services 
create  any  lien  upon  future  recoveries  by  the  incoming  attorneys.  Hektograph  Co.  v.  Fourl,* 
11  fW.  R.,  844. 

§  285.  Lien  on  fttnds. — An  attomey*s  li^  attaches,  if  at  all,  to  the  fund  collected,  and 
then  only  when  it  comes  into  the  hands  of  the  attorney  himiself .  Adams  Elxpress  Co.  v< 
Adams,*  1  MacArth.,  64Ai 

§  2H6.  Bankruptcy. —  At  the  time  of  instituting  a  chancery  suit  against  A.  and  B.,  A.  pro:- 
cured  the  delivery  of  certain  notes  to  his  counsel,  and  A.  afterwards  commenced  proceedings 
to  have  himself  declared  a  bankrupt^  and  mentioned  the  notes  as  part  of  his  assets.  Ueld^ 
that  the  counsel  had  alien  on  the  notes  for  his  costs  in  the  chancery  suit,  up  to  the  time  of 
presenting  the  petition  in  bankmptcy^  and  also  on  the  reference  in  the  case  at  bar.  In  re 
Brown,*  I  N.  Y.  Leg.  Obs.,  70. 

%  287.  Enforcement  of  lien  byexeoatrix. — The  executrix  of  one  who  has  partly  performed 

in  his  life-time  a  contract  to  collect  claims  is  entitled  to  the  full  compensation  prescribed  by 

•  thts  contract,  if,  without  objection,  slie  causes  the  contract  services  to  be  completed.   She  has 

a  lien  on  the  judgment  by  virtue  of  the  agreement  and  the  services  rendered  under  it,  to  eii- 
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force  which  she  will  not  be  sent  into  a  court  of  law  and  compelled  to  await  the  result  of  liti- 
gation. But  the  plaintiffs  may  at  any  time  substitute  a  new  attorney  tocjllect  the  judgment. 
Dodge  V.  Schell,*  12  Fed.  R.,.515. 

288.  Statutory  lien  upon  judgment  or  money. —  An  attorney  secured  the  disallowance  of 
claims  against  the  estate  of  a  decedent  to  the  extent  of  about  $500.  There  was  no  agree- 
ment with  the  heirs  as  to  his  fees,  but  he  claimed  his  disbursements  for  costs  and  a  fee  equal 
to  tweuty-Hve  per  cent,  of  the  claims  disallowed.  The  administrator  of  the  decedent  hav- 
ing become  bankrupt,  the  attorney  tiled  a  claim  against  the  bankrupt  for  his  fees,  claiminic 
a  statutory  lien  upcm  a.ssets  of  the  dece<lent  in  the  liands  of  the  administrator.  Held, 
that  the  statute  giving  attorneys  a  lien  ujjon  **  money  in  the  hands  of  tlie  adverse  party  " 
meant  speciHc  funds  in  his  possession  as  custodian  or  trustee,  and  not  a  mere  debt  due  from 
a  banki-upt  administrator  to  his  decedent;  that  a  statute  giving  a  lien  to  the  extent  of  an  at- 
torney's compensation  **  specially  agreed  upon  "  would  confer  a  lien  to  be  measured  by  a  quan- 
tum meruit  in  the  absence  of  such  special  agreement;  but  four  of  the  heirs  havmg  acknowl- 
edged their  share  of  the  attorney *s  debt,  he  might  prove  that  much  of  it  against  tlie  estate  of 
the  bankrupt  administrator,  and  also  his  costs,  leavin:^  him  to  collect  the  balance  of  his  claim 
by  a  suit  against  the  other  heirs.     In  re  Scoggin,*  5  Saw.,  549. 

§  289.  A  statute  giving  attorneys  a  lien  *'upon  any  papji-s  of  his  client  which  have  come 
into  his  possession  in  the  course  of  his  professional  employment,  upon  money  in  his  hands 
belonging  to  his  client,  and  in  the  hands  of  the  advei*se  party,  in  any  action  or  proceeding  in 
which  the  attorney  was  employed."  does  not  confer  a  lien  upon  a  judgment  obtainc^d  by  an 
attorney.  Tliat  is  not  a  paper  of  his  client  which  has  come  into  his  possession,  nor  money  in 
his  hands  belonging  to  his  client.  Neither  is  it  "  money  in  the  hands  of  the  adverse  party 
in  any  action  or  proceeding  in  which  the  attorney  was  employed.  It  is  a  judgment :  that  is 
to  say,  the  judicial  determination  of  the  issues  of  law  and  fact,  of  a  court  of  competent 
jurisdiction,  that  a  sum  of  money  is  due  from  the  defendant  to  the  plaintiff.  Patrick  v.  Leach,* 
2  McC,  635. 

§  290.  Notice  of  lien. —  An  attorney's  notice  of  lien  should  be  in  writing,  and  personally 
served,  according  to  the  Nebraska  statute.     Ibid. 

§  2i9 1.  Enforcement  of  lien  by  attorneys. —  Certain  attorneys  secured  a  judgment  for  their 
client,  and  filed  a  lien  upon  it  for  their  fees.  Subsequently  the  client  entered  into  a  com- 
promise of  the  judgment,  and  later,  in  another  suit,  a  decree  was  prepared  and  signed  by  thp 
judge,  but  not  filed,  enjoining  the  client  from  collecting  the  judgment.  All  this  was  without 
the  client  taking  steps  to  compensate  his  attorneys,  who,  hearing  of  the  compromise  and  in- 
junction, petitioned  the  court  in  the  injunction  suit  to  be  made  parties  thereto,  in  onler  to  se- 
cure their  lien.  Held,  that  although  the  decree  for  an  injunction  had  been  prepared  and 
signed,  yet,  not  having  been  filed,  the  case  was  still  sufficiently  under  control  of  the  court  to 
admit  the  attorneys  as  parties ;  that  the  attorneys  were  not  guilty  of  laches  in  not  petitioning 
sooner,  they  not  being  bound  to  anticipate  a  settlement  by  their  client  without  an  adjust- 
ment of  their  claims,  and  that  they  might  ba  made  parties  in  order  to  secure  their  lien;  but 
the  court  having  deter-rained  to  enjoin  the  judgment,  refused  to  keep  it  in  force  for  the  sole 
benefit  of  the  attorneys,  who,  however,  being  made  parties,  might  appeal.  Patrick  v.  Leach,* 
8  McC,  555, 

§292.  Admiralty  —  Proctor  allowed  costs  notwithstanding  settlement  —  Set-olE — A 
court  of  admiralty  will  retain  a  suit  to  pass  upon  questions  of  costs,  although  the  princip»al 
cause  of  action  is  adjusted,  and  no  other  matter  remains  for  decision,  if  the  settlement  was 
without  the  knowledge  of  the  proctor,  and  the  effect  would  be  to  deprive  him  of  his  costs. 
But  if  in  further  proceedings  the  proctor  unnecessarily  makes  costs,  these  will  be  set  olf 
against  the  costs  on  the  main  issue.     The  Victory,  Bl.  &  How.,  447. 

§  293.  Where  the  defendant  in  a  suit  in  admiralty  settles  with  the  libelant  without  the 
knowledge  of  his  proctor,  and  after  notice  to  him  that  the  claim  had  been  assigned,  and  could 
only  be  paid  to  the  proctor,  the  proctor  may  pftjceed  with  the  suit  and  recover  his  costs. 
"Whether  he  could  recover  costs  in  such  case  where  he  had  only  taken  measures  to  institute 
proceedings,  and  the  suit  had  been  settle.1  before  proceedings  were  actually  instituted,  qu^re. 
Eldridge  v.  The  Brig  Ashley,*  2  N.  Y.  Leg.  Obs.,  68. 

g  294.  A  suit  in  admiralty  should  not  be  settled  without  the  presence  of  the  proctors  of  the 
parties.  So,  where  wages  in  the  hands  of  the  captain  of  a  ship  were  garnished  at  the  suit  of 
the  alleged  creditors  of  the  sailors,  and  the  sailors'  proctor  on  the  same  day  filed  a  libel, 
which  was  served  on  the  captain,  and  the  captain  subsequently  settled  with  the  garnishing 
creditor  without  notice  to  tlie  proctor  of  the  libelants,  it  was  held  that  the  proctor  could  con- 
tinue the  suit  to  recover  his  costs.     The  Ship  Cabot,  Newb.,  350. 

§  295.  The  proctor  of  the  libelant  in  a  suit  in  admiralty  may  prosecute  the  suit  for  his 
costs,  notwithstanding  a  clandestine  settlement  by  his  client.    Collins  v.  Nickerson,  1  Spr.,. 

126. 
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§  296.  A  settlement  out  of  court,  without  paying  the  proctor's  costs  or  getting  his  consent, 
is  regarded  as  fraudulent  as  to  the  proctor  and  officera  of  the  court.  Gaines  v,  Travis,  Abb. 
Adm.,  301,  n. 

§  2297.  Wiiere  a  proctor  has  commenced  a  suit  on  a  just  claim,  and  the  respondent  settles 
with  the  libelant  without  his  knowledge,  the  proctor  may  ct)ntinue  the  suit  to  recover  his 
costs,  even  though  at  the  time  of  settlement  the  respondent  did  not  know  the  suit  had  been 
instituted,  if  he  knew  the  proctor  had  been  employed,  and  might  have  ascertained  what  had 
been  done  had  he  inquired.     Angell  v.  Bennett,  1  Spr.,  8U. 

J5  298.  notice. —  Especially  does  the  settlement  of  a  suit  in  admiralty,  out  of  court,  not 

necessarily  deprive  the  libelant's  proctor  of  his  fees,  where  the  libelant's  right  is  clear,  and  he 
must  recover  his  debt  and  costs.  It  seems,  however,  that  if,  in  such  cases,  the  libeLmt's 
proctor  wishes  to  continue  the  case  for  the  recovery  of  costs,  he  must  give  the  claimant  notice 
of  his  intention.     The  Sarah  Jane,  Bl.  &  How.,  421. 

§  299.  Fees  in  actions  in  perspnam. —  In  an  action  in  admiralty  in  personam  for  a  personal 
tort,  a  settlement  by  the  parties,  out  of  court,  will  bar  proceedings  by  the  proctor  to  recover 
his  costs ;  and  this  though  the  proctor  has  personally  notified  the  respondent  that  in  case  of 
a  settlement  he  would  hold  him  libel  for  his  costs.  In  sucii  a  case  no  equity  could  arise  in 
favor  of  the  proctor  which  he  could  not  claim  as  an  attorney  in  a  court  of  common  law.  The 
question  of  his  costs  rests  upon  precisely  the  same  principles  as  if  it  were  a  proceeding  in  a 
court  of  common  law,  and  the  parties  had  settled  the  case,  out  of  court,  and  left  the  plaint- 
iff's attorney  to  recover  his  costs  of  his  client.     Peterson  v.  Watson,  Bl,  &  How.,  488.   . 

§  300.  Where  a  libel  for  a  personal  tort  is  filed,  and  the  libelant,  acting  understand ingiy, 
settles  the  matter  in  the  absence  of  his  proctor,  and  the  respondent  tendera  to  the  proctor  his 
legal  fees,  which  are  refused,  the  settlement  will  be  upheld.     Brooks  v.  Snell,  1  Spr.,  49. 

§  301.  After  tlie  service  of  process  in  a  libel  for  a  personal  tort,  the  parties  settled  without 
the  knowledge  of  the  libelant's  proctor  and  in  good  faith,  without  any  undue  advantage  being 
taken  of  the  libelant.  Held,  that  the  proctor  could  not  recover  costs.  Purcell  v.  Lincoln, 
1  Spr.,  230. 

§  302.  Connsel  fees  and  costs  in  adiniraUy.— In  the  admiralty  it  rests  in  the  sound  dis- 
cretion of  the  court  to  allow  counsel  fees,  either  as  damages  or  as  a  part  of  the  costs,  and 
this  whether  the  case  be  on  the  prize  or  instance  side  of  the  court.  The  ApoUon,  9  Wheat., 
379. 

§  303.  It  seems  that  the  costs  taxed  in  admiralty  proceedings  belong  to  the  proctor  and  not 
to  the  party.     Collins  v.  Hathaway,  Olc,  177. 

g  304.  On  a  decree  of  restitution  in  a  prize  case,  the  matter  was  referred  to  a  commis- 
sioner to  assess  the  damages,  and  it  was  held  that  the  sum  of  $5,000  allowed  as  counsel  fees 
was  excessive,  and  the  allowance  wholly  unwarranted.  The  Neustra  SefLora  de  Regla,  17 
Wall.,  31. 

§  30.5.  Under  the  act  of  congress  of  February  26,  18o3,  counsel  fees  in  admiralty  suits  are 
not  allowed  to  the  successful  party,  except  as  provicled  in  that  act,  and  an  allowance  of  $oU0 
for  counsel  fees  is  improper.    The  Baltimore,  8  Wall.,  888. 

Privileged  Communications,  see  Evidence. 
See  Champebtt. 


ATTORNEYS'  FEES. 
See  Attorneys. 


AUCTIONS  AND  AUCTIONEERS, 

See  Sales. 


AUDITA  QUERELA. 

See  Writs. 
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AUDITORS — AWARD. 

AUDITORS, 
See  P&ikcnoB. 


AUTHORS. 
Bights  at  Conunon  Law,  see  Patbnts  A3ia>  Cofybiobt. 


AUTREFOIS  ACQUIT. 


AVERAGE. 
See  lMBUit;AKC!B;  MABimiB  Law. 


AWARD. 

See  Abbitration  Ain>  Awabd. 
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Adler  v.   Fenton,  24  How.,  408.      Actions 

§S  63,  252. 
A^new  V.   Dorman,  Taney,  386.      Ai»>eals 

§1274. 
Agricultnral  Co.  v.  Pierce  Co.,  6  WalL,  246 

Appeals,  §  55. 
Aicardi  v.  The  State,  19  WalL,  639.    Appeals 

§1256. 
Aiken  v.  Leonard,*  1  Oreg.,  225.    Appeals 

§2344. 
Airey  v.  Morrill,  2  Curt.,  12.    Appeals,  §  2775 
Akerly  v.  Vilas,  1  Abb.,  286.    Appeals,  §  178 
Alabama  &  Chattanooga  Ry  Co.  v.  Jones,* 


5  N.  B.  R.,  100.     Att;ys,  §§  107,  117. 

ree  v. 

§2967. 


Albree  v.  Johnson 


Atrys,  5 
,   1  Flip., 


343.      Appe^s, 


Aldrich  t.  j^tnaCo.,  8  WaU.,  491-497.  Ap- 
peals, g§  798-802,  774,  1682. 

Alexander  v.  Harris,*  1  Cr.  C.  C,  243.  Ac- 
tions, §  889. 

Alexander  v.  Knox,  6  Saw.,  59.    Actions,  §  9. 

Alexandria  Canal  Co.  v.  Swann,  5  How., 
88-90.    Arbitration,  p  4-9,  218. 

Allen  V.  Blunt,  2  Woodb.  &  M.,  155.  Ap- 
peals, §  895. 

Allen  V.  Hitch,  2  Curt.,  147.    Appeals,  §  2775. 

Allen  V.  King,  4  McL.,  130.    Agency,  §  313. 

Allen  v.  McKeen,  1  Sumn.,  317.  Actions, 
§166. 

Allen  V.  Ogden,  1  Wash.,  174-177.  Agency, 
g§  43,  44;  Actions,  §  430. 

Allen  V.  Schuchardt,*  10  Am.  L.  Reg.,  15. 
Agency,  §  127. 

Almouester  v.  Kenton,*  9  How.,  1.  Appeals, 
§  1103. 

Alsop  V.  Hutton,*  1  Wyom.  TV,  286.  Ap- 
peals, g  2407. 


Alston  V.  Munford,  1  Marsh.,  276.    Appeida, 
§297L 
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§  2496. 

Amis  V.  Smith,  16  Pet.,  814.    Appeals,  §§  899, 
1688. 

Amory  v.  Amory,  8   Biss.,  270.      Appeals, 
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Amory  v.  Amory,  6  Biss.,  175.     Att'ys.  §  205. 
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Anderson  v.   The  Bank,  Chase*s  Dec,  588. 
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Anderson  v.  Bock,  15  How.,  829.    Appeals. 
§2258. 
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AngeU  V.  Bennett,  1  Spr.,  86.    Att*ys,  §  297. 
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Bank  v.    Kennedy,  17  Wall,   29. 
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Appeals,  gg  462,  3019. 
ik  of  r 
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Actions,  gg  63,  237 ;  Agency,  §  120. 
Bank  of  Washington  v.  Neale,*  4  Cr.  C.  C, 

627.     Actions,  §§  179,  237. 
Bank  of  Washington  v.  Peirson,  2  Cr.  C.  C, 
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136. 
Union  Nat.   Bank   v,    Chicago,   3  Biss.,   88. 

Actions,  §  24. 
Waynesville  Nat.   Bank  v.  Irons,  8  Fed.  R., 

3.     Agency,  J^  347. 
Youngstown  Bank  v.  Hughes,  16  Otto,  523- 

5^5.    Appeals,  g  545. 


Barclay   v.    Kennedy,    8   Wash.,    850.    Ac- 
counts, §  12 
Barger   v.    Miller,  4   Wash.,  284.    Agency, 

$$§  489,  490. 
Baring   v.    Lyman,   1  Story,  423.    Agency, 

§18. 
Baring  v.  Willing,  4  Wash.,  251.    Agency, 

^430. 
Barker   v.   Marine  Ins.  Co.,  2  Mason,   871. 

Agency,  §  201. 
Barker  v.  Parkenhorn,  2  Wash.,  144.  Actions, 

55  457. 
Barnard  v.  Gibson,  7  How.,  650-658.  Appeals, 

§  .')37. 
Barnes  v.   Williams,*  11  Wheat.,  415.    Ap- 
peals, §  2358. 
Bamet    v.     National    Bank,    8    Otto,    559. 

Actions.  S§  76.  79. 
Barney  v.  Baltimore,  6  Wall.,  288.    Appeals, 

§  2373. 
Barr  v.  Gratz,  4  Wheat.,  220.    Appeals.  §  410. 
Barr    v.   Lapsley,   1    Wheat.,   153.    Agency, 

55  250. 
Barrel  v.   Transportation  Co.,*  8  Wall.,  424. 

Appeals,  5^  75. 
Barrett  v.  Koella,  5  Biss.,  41.    Actions,  §  231. 
Barribeau  v.   Brant,  17  How.,  46,    Appeals, 

§  270L 
Barron  v.  Morris,*  16  N.  B.  R.,  877.    Appeals, 

§  1350. 
Barrow    v.    Hill,*  18    How.,    54.     Appeals, 

§:^  2565,  2687. 
Barrow   v.    Reab,    9   How.,    870.    Appeals, 

§  1770. 
Barry  v.  Barry,*  8  Cr.  C.  C,  120.    Accounts, 

§85. 
Barry  v.   Mercein,*  4  How.,  574.    Appeals, 

§  2649. 
Barry  v.  Mercein,  5  How.,  108-121.    Appeals, 

g§  219-221. 
Bartemeyer  v.  Iowa,*  14  Wall.,  26.    Appeals, 

§S  78,  452,  1680. 
Bartemeyer  v.  Iowa,  18  Wall.,  182.     Appeals, 

§974. 
Barth   v.    Clise,    12   Wall.,    408.      Appeals, 

§2208. 
Bartholow  v.  Trustees,*  15  Otto,  6.    Appeals, 


§46. 
tic 


Bartle  v.  Coleman,  4  Pet.,  188.    Accounts, 

^88. 
Bartlett  v.   Badd,   1   Low.,  228.     Animals, 

§8. 
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Barton  v.  Anthony,  1  Wash.,  1^7.    Arbstea- 

don,  ^'  2t)2. 
Barton  v.   Forsyth,*  20  How.,  532.    Appeals, 

i^  1962  note. 
Barton  v.  Forsyth,  5  Wall.,  190-194.  Appeals, 

gf^SiO.  311. 
Barton  v.  Petit,*  7  Cr.,  288.     Appeals,  §  2614, 
Basey  v.  Gallagher,  20  Wall.,  679.    Appeals, 

$§  173X. 
Ba8s«^t  V.  United  States,  9  Wall.,  40.  Appeals, 

S  218'i. 
Bates  V.  Coe,  8  Otto,  47.    Appeal?,  §  2174. 
Bates  V.  Seabury,  1  Spr.,  434.     Att'ys,  §  129. 
Bates  V.  United  States,  10  Fed.  R.,  96.'  Ap- 

pealH,  ^  8010. 
BatesviUe  Institute  v.  Kauffman,  18  Wall., 

154.     Assignment.  ^  59. 
Bauendahl  v.  Horr,  7  Blatch.,  650.      Actions, 

Bayard  v.  Lombard,  9  How.,  580-^52.    Ap- 
peals, §  leo. 

Bayne  v.  Morris,  1  WalL,  97-99.    Arbitration, 
$^i$164.  165. 

BeaU  V.  New  Mexico,  16  Wall.,  539.    Appeals, 
Ji  1444. 

Beard  v.   Federy,    8  Wall.,    486.     Aj^als, 
$§2965. 

Bearse  v.  340  Pigs  of  Copper,  1  Story,  822. 
Appeals,  i§  2879. 

Beauregard  v.  New  Orleans,  18  How.,  508. 
Actions,  S  491. 

Beaver  v.  Taylor,  3  Otto,  54.    Appeals,  §§ 
1«52,  ia56. 

Beaver  v.  Taylor,  1  Wall.,  644.    Appeals,  § 
2396 

Bebee  v.  Russell,  19  How.,  283-288.    Appeals, 
g^  BSO-3.S2. 

Becker  v.  Sandusky  City  Bank,*  1  Minn.,  816. 
Appeals,  $5  2203. 

Beer  co.  v.  Massachusetts,  7  Otto,  29.    Ap- 
peals. §  1350. 

Beers  v.   State  of  Arkansas,   20  How.,   528. 
Appeals,  1248. 

Belk  v.   Meagher,   14  Otto,  288.    Am>eals,  § 
18:4. 

Bell  V.  Bruen,  1  How.,  187.     Appeals,  §  2156. 

Bell  V.  Cunningham,  3  Pet.,  69-86.     Agency, 
SS  3H2.837, 177. 

Bell  V.   Hearne,   19  How.,  262.    Appeals,   § 
1152. 

Bell  V.  Ohio  Life  and  Trust  Co.,  1  Biss.,  264. 

Actions,  g  8. 
'Ben  (Negro),  Ex  parte,  1  Cr.  C.  C,  638.    Ap- 
|)eals,  §  1577. 

Benedict  v.  Maynard,*4  McL.,  569.    Agency, 
^  iJ.>3. 

Benjamin  v.  Hart,*  4  Ben.,  454.    Appeals, 

^.:$  1389,  2893. 
'Beajamin  v.  Tilhnan,  2  McL.,  2^15.    Actons, 

§206. 
*  Bennett    v.   Bntterworth,  8    How.,  124-184. 
Appeals,  ^§  560-562. 

Bennett  v.  Butter  worth,  11  How.,  676.    Ap- 
peals, gS^  2158,  2163. 

Benton  v.   Driggs,  20  Wall.,  136.    Actions, 
g280. 

Bergilail  v.  Pollock,  5  Otto,   888.    Appeals, 
$$  1780. 

Bernard  v.  Herbert,*  3  Cr.  C.  C,  846.    Ac- 
tions, g  310. 

Bemhard  v.  Creene,  8  Baw.,  283.    Actions, 
§39. 

Berthold    v.   Goldsmith,   24    How.,   586-544. 
Agency,  ^  6 1 4,  6 1 5. 

Berthold  v.  McDonald,   22  How.,  889.    Ap- 
peals, §  1158. 


Bethell  v.  Demaret,  10  Wall,  537.    Appeals, 

§  1054. 
Bethell  v.  Mathews,*  18  WalL,  1.     Appeals, 

§  2112,  note;  2606. 
Bevins  v.  Bamsey,  11  How.,  185.     Appeals, 

§123. 
Bigler  v.  WUIer,  18  WalL,  142-150.     AppeiOs, 

§§  1877-1379,  1703. 
Bing  Oee  v.  Ah  Jim,  7  Saw.,  118.     Appeals, 

§1557. 
Bingham  ▼.   Cabbot,  8  BiaL,  88.      Appeals, 

§§  2055,  2878. 
Bingham  v.   Cabot,*  8  DaL,  882.    AppaiOfl, 

§454. 
Bingham   v.   Morris,*  7    Cr.,  99.    Appeals, 

^  1864,  note;  §  2498,  note. 
Bingliamton  Bridge,  The,  8  WalL,  71.    Ap- 
peals, §  1254. 
Bininger,  In    re,   7   Blatch.,   168.     Appeals, 

§2888. 
Binney  v.  Chesapeake  &  Ohio  Canal  Co.,  8 

Pet.,  218.    Appeals,  §§  2428,  2628. 
Black  V.  Drake,*  2  Colo.  Ty,  833.    Atfys, 

§  189. 
Black  V.   Zacharie,   8    How.,  495.    Appeals, 

§  1575. 
Blackburn  v.  Crawfords,  8  WalL,  192.  Att'ys, 

§177. 
Black  well  v.  Patten,*  7  Cr.,  277.    Appeals, 

§t$  1841,  2514. 
Blaine  v.   The  Charles  Carter,*  4   Dal.,  22. 

Appeals.  §  114. 
Blair  v.  Allen,  8  DiU.,  108.    Appeals,  §  2188. 
Blair  v.  Miller,*  4  DaL,  21.    Appeals,  g  1361, 

note. 
Blakely  v.  Fish,*  Hemp.,  11.     Appeals,  §  344. 
Blakely  v.  Buddell,*  H^np.,   18.     Aotions, 

^  455 ;  Appeals,  1735. 
Blane  v.  Drummond,  1  Marsh.,  68.    Aotions, 

§69. 
Blease    v.   Oarlington,  2  Otto,   6.    Appeals, 


^  120,  1742. 
lieht 


Blight  V.   Ashley,  Pet.   C.  C,  25.    Agency, 

§178. 
Blitz   V.    Bpown,*    7   W«1L,  693.    Appeals, 

§2555. 
Blossom  V.  Railroad  Co.,   1  WalL,  655-657. 

Appeals,  ^§  U13~l<^l^»  378.  2536. 
Blumberg  v.  MoNear,*  1  Wash.  Ty,  162.   Ap- 
peals, §  1804. 
Blnnt  V.   Bmith,   7   Wheat.,    272.    Appeals, 

§  2270. 
Biy  vt  United  States,  4  Dill.,  467.    Aotions, 

§359. 
Boaler  v.   Cttmmines,*  1  Am.   L.  Beg.,  654^ 

Apprentices,  §  2. 
Boardman   v.   Thompson,  12   Fed.  R.,   675. 

Actions,  §  88. 
Board  of  Commissioners  v.  Gormaai,  19  WalL, 

661-665.     Appeals,  §§  1520, 1521. 
Board  of    Commissioners,  etc.,  v.  Lucas,  3 

Otto,  113.    Appeals,  §  862. 


•BOATS  AND  TESSSLS. 

Abbotsford,  The,  8  Otto,  440.  Appeals,  §  2797. 
A.     Cheesebrough,     The,     8     Match.,     806. 

Agency,  §  83. 
Ada,  The,  Dav.,  410.    Actions,  §  496. 
Adeline,  The  Schooner,  9  Cr.,  284.    Appeals, 

§  2852. 
Admiral.  The,  8  Wall.,  611.    Appeals,  §  477. 
Adolph,  The  Swedish  Bark,*  5  Ted.  R.,  114. 

Appeals,  §  2618. 
Adriatic,  The,*  13  Otto,  780.    Appeals,  g  2800. 
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Alicia,    The,    7    Wall.,    571-578.    Appeals, 
§§  1  o8,  153,  2583.  • 

fAcne,  The  Schooner,  ▼.  United  States,  7  Cr.^ 
572.    Appeals,  g  2432. 

Antelope,    The,    10   Wheat,    128.    Appeals, 
§3876. 

Apollon,  The,  9  Wheat.,  879.    Att'ys,  §  802. 

Ariadne,  The,  18  Wall.,  479.    Appeals,  §  2878. 

Baltimore,  The,  8  Wall.,  888.    Att'ys,  §  805. 

Bee,  The.  1  Ware,  887.    Actions,  §  496. 

Belfast,  The,  7  WaU.,  644.    Actions,  §  486. 

Benefactor,    The,    12    Otto,    218.     Appeals, 
§2801. 

Black  wall.     The,    10    Wall,    18.     Appeals, 
§  1797. 

Blanche  Page,  The,*  17  Blatch.,  221.    Ap- 
peals, ^  1441. 

.fioBton,  Tne  -Schooner,  1  Bumn.,  882.    Ap- 
peals, §  2802. 

Brigadier  General  R.  H.  Stokes,  Ther22How., 
48.    Appeals,  $.2580. 

Buckeye  State,  The,  Brown,    66.    Appeals, 
§•2817. 

Bums,  The  Steamboat,  9  WalL,  287-r240.    Ap- 
pals, gg  ltt09,.1610;  Actions,  ^  9. 

Busy,  The  Brig,  2  Curt ,  591.    Appeals,  §  2814. 

Cabot  The  Ship,  Newb.,  350.    Att'ys,  §  294. 

Caroline,  The  Brig,  v.  United  States,  7  Cr., 
500.    Appeals,  §  2422. 

Catherine.  Tne  Schooner,  v.  United  States,* 
7  Cr.,  90.    Appeals,  §  2526. 

Cayuga,  The,  16  Wall.,  183.    Appeids,  g  2804. 

Collector,    The,*   6  Wheat,    194.     Appeals, 
S>S  3838  2^89 

Colon,  The,'  18  Blatch.,  286.    Appeals,  g  8000. 

Conunander-in-Chief,  The,  1  Wall.,  48.    Ap- 
peals, §S  1791,  1831,  1841. 

Commerce,  The,  16  Wall.,  86.  Appeals,  g  2878. 

Connemara,  The,  18  Otto,  754-756.    Appeals, 
g581. 

Davis,  The,  10  Wall.,  19.  Actions,  gS  477, 507. 

Delaware,  The,  6  Blatch.,  527.  Appeals,  g  2863. 

Diana,  The.  2  Gall.,  100.     Appeals,  g  2^3. 

Divina  Pastora,  The,  4  Wheat,  64.    Appeals, 
§2803. 

Dos  Hermanos,  The,  2  Wheat,  98.    Appeals, 
S2806. 

Dos  Hermanos.  The,  10  Wheat,  810.  Appeals, 
§5$  1403,  2870. 

Douro,  The,*  3  Wall.,  564.    Appeals,  §2563, 
note. 

D.  R.  Martin,  The,*  1  Otto,  365.     Appeals, 
§681. 

Edward,  The.  1  Wheat,  264.  Appeals,  §  2468. 

Eliza  Jane,  The,  1  Spr.,  158.     Agency,  §  678. 

Ellen.  The,*  4  Blatch.,  108.    Appeals,  g  1693. 

Elsineur,  The,*    1    Wheat,    439.      Appeals, 
§2010. 

Enterprise.  The,*   2   Cuzt,    817.      Appeals, 
g§  1269,  2787. 

Enterprise,  The,  8  WalL  Jr.,  62.     Appeals, 
§  2769. 

Eutaw,  The,*  12  Wall.,  136.    Appeals,  g  2505, 
note. 

Fairplay,  The,  Bl.  &  How.,  188.    Accounts, 
g  44 ;  Actions,  §  509. 

Fideliter,  The,  1  Abb.,  578.    Appeals,  §  1812. 

Florida,  The,  4  Blatch.,  471.    Appeals,  §  2884. 

Frances,  The,  8  Or.,  420.     Agency,  g  624. 

Francis,  The,  2  Gall.,  897.     Appeals,  §  2857. 

Francis  Wright,  The,  15  Otto,  881-392.    Ap- 
peals, ^g  J9.S4.1937. 

Georgia,  The,  7  Wall.,  88.     Appeals,  g  2829. 

G.  H.  Montague,  The,  4  Blatch.,  464.  Agency, 
g487. 

Olobe,  The,  2  Blatch.,  431.    Actions,  g  498. 


Grace  Ghndler,  The,-*  6  WalL,  441.    AppeiOs, 

g636. 
Grace  Girdler,  The,  7  Wall.,  204.    Appeals, 

,g2871. 
Grafton,  The,  1  Blatch.,  178.  Appeals,  g  2882. 
Grapefthot  The,*  7  WalL,  668.    Appekls,  S§ 

213,  2527. 
Grapeshot,  The,  '2  Woods,  44.     Appeals, .  g 

2858. 
Gray  Jacket,  The,  5  WalL,  871.    Appeals,  § 

'2688. 
Grotius,  The,*  1  Gall.,  503.    Appeals,  ^  2^36. 
Harriet  The  Brig,  Olc,  288.    Affidavits,  g  9; 

Att'ys^  119. 
Harrison,  The,  1  Wheat,  290.  Appeals,  g28fl0. 
Havre,  The,    18   Bhitch.,   319-821.    Appeals, 

§  1978. 
Henry,  The,  BL  &  How.,  477.    Agency,  gg  74, 

340. 
Henry  Ewbank,  The  Ship,  1  €iinm.,  424.    Ap- 

pedtls,  g  2864. 
Hero,  The,  6  Fed.  R.,  581.    Agency,  ^  16. 
Highland  Li^ht,  The,  Chase's  Dec,  155.    Ac- 
tions, §  89. 
Hiram,  The,  1  Wheat,  446.    Agency,  §252. 
Hollen,  The  Brig;*  1  Mason,  481.    Appeals, 

§879. 
Hullof  a  New  Ship,  The,  Dav.,  206.    Assign- 
ment §  82. 
Hyi>odame,The,6WalL,228.   Appealtt,  g  2873. 
Independence,  The  Ship,  20  How.,  258.    Ap- 

p^g2688. 
Infanta,  The,  Abb.  Adm.,  820.    Appeals,  g 

1819. 
John  Ja:r.  The,  8  Blatch.,  68.   Appeals,  §9471. 
John   Richards,  The   Schooner,  Newb.,   79. 

Actions.  §§  487.  489. 
Jonquille,  Tae,  6  Wheat,  452.    Appeals,  g 

2866. 
Josephine,  The,*  Abb.  Adm., -481.    Appeals, 

§2528. 
Juniata,  The,*  1  Otto,  866.    Appeals,  §  2818. 
Juniata,  The,  3  Otto,  828.    Appeals,  §  2873. 
Lady  Pike,   The,  6  Otto,  461-467.    Appeals, 

§§  276«-2<e6,  2733,  2734. 
Lady  Pike,  The,  91  WalL,  8.    Appeals,  §  2871. 
Larch,  The,  3  Ware,  33.    Accounts,  §  47. 
Leonede,    The   Sloop,  v.    United    States,*  1 

Wash.  Ty,  179.    Appeals,  g  2781. 
Liverpool  Packet,  The  Ship,  2  l^r.,  87.    Arbi- 
tration, ^§  187, 189. 
London  Packet,  The,  1  liason,  28.    Appeals, 

^  2828 
London  Packet,  The,*  2  Wheat,  871.    Ap- 

Seals,  §  2809. 
on  Packet,  The,  5  Wheat,  148.     Ap- 
peals, g  2838. 

Lottawanna,  The,  20  Wall.,  225.    Appeals, 
^g  2886,  2667. 

Lucille,    The,   19   Wall,,  73-75.    Appeals,   g 
2758. 

Lucy,    The,  8   WalL,  807-310.    Appeals,  gg 
194-196,  447,  448.  1369. 

Mabey,   The,   10   Wall.,    419,  420.    Appe^, 
8  2768. 

Mabey,    The,   13    WalL,    788-742.     Appeals, 
§2767. 

Maby  and  Cooper,  The,  14  Wall.,  214.    Ap- 
peals, §^  1648,  1649. 

Mamie,  The,*  15  Otto,  773.     Appeals,  §  635. 

Marcellus,  The  Ship,  1  Black,  417.    Appeals, 
§2872. 

Margaret  The,  v.  The  Conest^ga,*  2  WalL  Jr., 
116.    Appeals,  §  2987. 

Maria  Martm,  The,  12  Wall.,  40.    Appeals, 
§  1647. 


1513 


Boats.] 


TABLE  OF  CASES. 


[BOATS^ 


Mahanna  Flora,  The,  11  Wheat.,  88.  Ap- 
peals, S  2S12. 

Mary  Arm,  The,  8  Wheat.,  390.  Appeals, 
§  2793. 

Mary  Anne.  Tlie.  1  Ware,  105.     Actions,  §  499. 

Merchant,  The,  4  Blatch.,  105-107.  Appeals, 
§  280. 

Miletus,  The,  5  Blatch..  835.     Appeals,  §  299S. 

Montgomery,  The  Privateer,  v.  The  Schooner 


Betsy,  1  Gall.,  417.     Appeals,  g  2^331. 
Moses    Taylor,  The,  4  Wall.,  431.     Actions, 

*$48(5. 
Narrap^ansett,  The,  1  Blatch.,  217.    Appeals, 

Nasiiv^iUe.'  The,  4  Biss.,  191.    Actions,  §§  78, 

270,  271,  290. 
Native,  The,  14  Blatch.,  85.     Appeals.  §  2774. 
Neustra  Seiiora  de  Regla.  The,  17  Wall.,  31. 

Appeals,  g  2835;  Att'ys,  §  304. 
New  England,  The  Steamboat,  3  Sumn.,  495- 

509.     Appeals,  J^g  lai 9-1323,  81,   2787. 
New  Orleans,  The,*  17  Blatch.,  216.     Appeals, 

g  loUl. 
New  Philadelphia,  The  Steamer,  1  Black,  76. 

Appeals,  g  2855. 
Nineveh,  The,  1  Low.,  401.     Arbitration,  §  26. 
Nonesuch,  The,*  9  Wall.,  504.  Appeals,  §  153, 

note;  184. 
North  Carolina,   The  Schooner,  15  Pet.,  45. 

Arbitration,  g  30. 
N.   W.    Thomas,  The,  1  Biss.,  219.    Actions, 

§487. 
Oregon,  The  Steamer,  18  How.,  570.  Appeals, 

g882. 
Oriental,     The,     2    Flip.,     87-49.    Appeals, 

l^g  1324-1330. 
Orleans,   The  Steamer,  v.   Phoebus,  11  Pet., 

Ii5.     Accounts,  g.^  45,  49. 
Packet,  The  Ship,  3  Mason,  334-341.    Agency, 

§S  «(>tt-o70. 
Palmyra,  The,  10  Wheat.,  502-504.     Appeals. 

g  328. 
Palmyra,  The,  12  Wheat.,  9.    Appeals,  §  2558. 
Parkers  burg.  The,  5  Blatch.,  248.    Appeals, 

g  299i. 
Patai)8co,    The,*    12   Wall.,    451.     Appeals, 

g644. 
Peterhoff,  The,  Bl.   Pr.   Gas.,  620.    Appeals, 

«  2844. 
Peytona,  The,  2  Curt.,  27.     Appeals,  §  2775. 
Phebe.  The,  1  Ware,  363.     Actions,  §  494. 
Ping-On,  The,  v.  Blethen,  11  Fed.  R.,  610.  Ap- 
peals, gg  1266,  1419. 
Pizarro,  The,  2  Wheat.,  240.    Appeals,  §  2807. 
Potomac,  The  Ship,  2  Black,  584.    Appeals, 

g  2368. 
Protector,    The,*    9     WalL,    687.    Appeals, 

g  1343. 
Protector,  The,   11    Wall.,    82-88.    Appeals, 

§  1608. 
Protecior,     The,    12    WalK,    702.    Appeals, 

g  1344. 
Quickstep,'    The,    2     Biss.,     292.     Appeals, 

g  2821. 
Quickstep,     The,    9     Wall.,     672.    Appeals, 

§;g  1646, 1789,  2873. 
Rachel,  The  Schooner,  v.  United  States,  6  Cr., 

330.     Appeals,  §  2853. 
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Wanata,  The,  5  Otto,  616.  Appeals,  §§  2788, 
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Boll  man,  Ex  parte,  4  Cr.,  99.     Appeals,  S  405. 

Bond  V.  Brown,*  12  How.,  254.  Apixeals, 
^  2121. 

Bond  V.  Buckell,*  12  How.,  254.  Appeals, 
§2121. 

Bondurant  v.  Watson,  13  Otto,  278-280.  Ap- 
peals, ^14. 
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Bradley  v.  McKee,  5  Cr.  C.  C,  302.  Agency, 
S136. 

Bradley  v.  Richardson,  2  Blatch.,  355;  S.  C, 
23  Vt.,  729.  Accounts,  §  14;  Agency, 
§§  87,  686,  644. 

Bradstreet,  Ex  parte,  7  Pet.,  647.    Appeals, 

J  1637. 
street.  Ex  parte,  v.  Thomas,  4  Pet.,  107. 
Appeals,  g§  2010,  2040. 
Bradstreet  v.  Huntington,  6  Pet.,  438.    Aj)- 

peals,  g§  2263,  2386. 
Bradstreet  v.  Potter,*  16  Pet.,  317.    Appeals, 


p  1772,  2993. 
idst 


Bradstreet  v.  Thomas,  12  Pet.,  62.    Appeals, 

Jf  1794. 
well  V.  The  State,  16  Wall.,  142.    Att'ys, 
g§  71,  72. 
Bragg  V.  Meyer,  McAl.,  408.    Agency,  §§  714- 

717. 
Brand  v.  United  States,  18  Blatch.,  889;  8.  C, 
4  Fed.  R.,  898.    Appeals,  §§  1776,  2068. 


Brander  v.  Phillips,  16  Pet.,  129.     Agency, 
§623. 

Brandies  v.  Cochrane,  15  Otto,  262.     Appeals, 
^S  1318,70. 

Breed  love  v.   Nicolet,  7  Pet.,  431.     Appeals, 
g  1782. 

Brent  v.  Bank  of  Washington,  2  Cr.  C.  C, 
517.     Agency,  §  393. 

Brent  v.  B(M!k.  5  Cr.  C.  C,  461.   Actions,  §  84^. 

Brent  v.  Hagner,*  5  Cr.  C.  C,  71.     Actions, 
^  354. 

Brent  v.  Maryland,  18  Wall.,  434.      Att'ys, 
§5  200. 

Brewster  v.  Wakefield,  22  How.,  128.  Appeals, 
$^i$  134,  1630. 

Brice  V.  Elliott,*  1  Law  &  Eq.  Rep.,  570.    Ac- 
tions, g  857. 

Brick  ill  v.   Mavor,  etc.,  of  New  York,  7  Fed. 
R.,  482.     Agency,  §  270. 

Bridge  Proprietors  v.  Hoboken  Co.,  1  WalL, 
141.     Appeals,  gj^  747.  965,  1253. 

Briscoe  V.  Commonwealth's  Bank,  8  Pet.,  122, 
Appeals.  §  2631. 

Britton  v.  Niccolls,  14  Otto,  765.     Agency, 
S316. 

Brobst   V.   Brobst,*  2   Wall.,' 96.      Appeals, 
^^5 176,  1403. 

Brobst    V.    Brock,   10  Wall.,   528.     Appeals, 
^  2405. 

Brockett  v.  Brockett,  2  How.,  238-241,     Ap- 
peals. ?J$  151.^-1516.  413,  1386,  1684. 

Brockett  v.  Brockett,  3  How.,  091,  692.     Ap- 
peals, i^g  1757,  1758. 

Brockett  v.  Hammond,*  2  Cr.  C.  C,  56.    Ac- 
tions, «5  163. 

Bronson  v.    Chappell,    12  WalL,   681-686. 
Agency,  §5  210. 

Bronson  v.   La  Crosse,  etc.,  R.  Co.,  2  Black, 
529.     Appeals,  §  374. 

Bronson  v.  La  Crosse,  etc.,  R.   Co.,  1  Wall., 
409.     Appeals,  8.^  1586,  3028. 

Bronson  v.  Soliulten,  14  Otto,  415.    Appeals, 
iig  2639,  2972. 

Brooklyn  v.  Insurance  Co.,  9  Otto,  870.     Ap- 
peals, g219r. 

Brooks  V.  Marbury,  11  WalL,  83.    Appeals, 
^  2164. 

Brooks  V.  Norris,  11  How.,  204r-208.    Appeals, 
^J$  1304,  1305. 

Brooks  V.    Railroad  Co.,   12  Otto,   107,   108. 
Appeals,  §  2476. 

Brooks  V.  Snell,  1  Spr.,  49.     Att'ys,  g  800. 

Brooks  V.  The  SteAmer  St.  Charles,  19  How., 
112.    Appeals,  §  652. 

Browder  v.   Mc Arthur,  7  Wheat.,  58.     Ap- 
peals, §g  2476,  note;  2718,  note. 

Brown  v.  Adams,  5  Biss.,  182.    Agency,  §  190. 

Brown    v.   App,*  MaCahon,   174.      Appeals, 
^  1769. 

Brown  v.  Aspden,  14  How.,  25-29.    Appeals, 
§;5  2473-2475. 

Brown  v.  Atwell,  2  Otto,  327-380.    Appeals, 
S§  884-886,  961. 

Brown  v.  Barry,  8  Dal.,  869.    Actions,  §  806. 

Brown  v.  The  Cadmus,  2  Paine,  566.    Appeals, 
§  2298. 

Brown  v.  Clarke,  4  How.,  15.    Appeals,  g§ 
1803,  2010,  2040. 

Brown  v.  Colorado,  16  Otto,  95-99.    Appeals, 
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^§  362,  866,  879. 
DeWolf  V.  Harris,  4  Pet,  147.     Assignment, 

«61. 
DeWblf  v.  Howland,  2  Paine,  801»    Agency, 

§!§  671,  675. 
Dexter  v.  Hall,  15  WalL,  20.    Agency,  §  498. 
Dickey  v.  Harmon,  1  Cr.  C.  C,  202.    Aeaign- 

ment,  g  80. 
Dickinson  v.  The  Planters'  Bank,  16  Wall., 

250-258.    Appeals,  §§  211&»  8111,  2118» 

note. 
IMckson'  v.   Ifath^rs,*  Hemp;,  68.    Actions, 

g^  864,  865. 
Diliingham  t.  Skein,*  Hemp.,  181.    Acttons, 

8  269;  Appeals,  ^^  1412,  2630. 
Dingley  v.  Oler,  11  Fed.  It,  878.    Actions,  §  3. 


Dirst  V.  Morris,  14  Wall.,  490.  Appeals,  g  2121. 

"^ ~"       ,8*1 

S251. 


Distilled  SpiiitB,  The,  11  WalL,  8d6c    Agency, 

S251. 
Dix  Island  Granite  Ck>.  t.  United  States,*  12 

Ct.  CI.,  631.    Agency,  g  260. 
DSzweU  V.  Jones^  2  DiU.,  186.    Actions^  §S 

847,  868. 
Dobbins  v.   CommisHoners  of   Biie  Co.,   16 

Pet,  444.     Appeals,  g  1221. 
Dodge  V.  fYeedman's  Saving  &  Trust  Oa,  8 

Otto,  885.     Agency,  g  802. 
Dodge  V.  Schell,*  12  Fed.  R.,  515.    Att'ys, 

g287. 
Dodge  V.  Woolsey,  18  How.,  846.     Appeals, 

g2280. 
Doe  V.  City  of  Mobile,*1)  How;,  451.    Af^eals, 

gllOO. 
Doe  ▼;   EslaTtt,  9  How.,  481-451.     Appeals, 

gg  1127-1182.  < 

Doe  V.  Watson,  8  How.,  272.    Appeals,  g  2853. 
Doggett  V.  Emerson,  8  Story,  735.    Agency, 

Sg  861,  869. 
Doggett  V.   Emerson,   1  Woodb.  &  M.,  202. 

Agency,  g  119. 
Dole  V.  Burleigh,  1  Dak;  T^,  284.    Appeals, 

g  17b5. 
Dominy  v.  Anchors,  etc.,  of  Brig  D* Albert!,  1 


Ben.,  78.    Agency,  g  275* 

18  WaU., 
g986. 


Dooley  v.   Smith, 


605.     Appeals, 


Dormenon,  In  re,*  2  Wheeler,  844.    Att^ys, 

Dorr,  Ex  parte,  3  How.,  105.    Appeals,  g822. 

Dorsey  V.  Chemiult,*2C]f.  a  C,  3L0.  Actions, 
g392. 

Doswell  v.  De  La  Laasa,  20  How.,  82.  Ap- 
peals, g  415. 

Doty  V.  Strong,*  1  Pin.  (Wis.),  167.  Appeals, 
*gg  1628,  1634. 

Doty  V.  Strong,*  1  PiU.  (Wisi),  825.  Appeals, 
g  1741. 

Douglas  Vi  United  States,*  I^Ct.  CL,  352.  Ar- 
bitration, g  47. 

Douglass  v;  Byme^  7'  Pet,  118.  Actions, 
§176. 

Douglass  V.  Douglass,*  21  WaU.,  96.  Aottons^ 
g421. 

Douglass  T.  McAllister,  3  Cr.,  800.  Appeals, 
g2401. 

Douglass  T.  United  States,*  14  Ct  CL,  10. 
Agency,  g  400. 

Dow  V.  Humbert,  1  Otto,  294-303.    Actions, 


Dow  ▼.   Johnson,    10'  Otto»    168.     Appeals, 

g658. 
Dowell  V.  Cardwell,  4  Saw.,  217--231.    Ag/sncj^^ 

m  417-428. 
Dowlin  V.  Standifer,  Hemp.,  292.    Actions, 

g  269;  Appeals,  S^g  1391,  14ta 
Downes  ▼•  Soott,*  4  How.,   5U0.      Appeals, 

g8ia 

Downey  v.  Hicks,  14  How.,  247.     Appeals, 

g  1807. 
Downham  v.  Alexandria,*  9  WalL,  669.    Ap- 
peals, gg  771,  773. 
Downs   V.    Scott,*  4   How.,    500.    Aweals, 

gg  771,  772. 
Dows  V.  National  Exch'g  Bank,  1  Otto,  ISS7. 

Actions,  g  452;  Agency,  g  322. 
Doyle  V.  Wisconsin,  4  Otto,  50^2.     Appeals, 

g$  1505,  1506. 
Drakely  v.  Gregg,  8  Wall.,  267.    Agenoy,  843 ; 

Appeals,  g  2400. 
Draper  v.  Davis,  12  Otto,  370-872.    Ai^>eals, 

S  1551. 
Dredge  v.  Forsyth,  2  Black,  567.    Apiieals, 

gl998. 
Driggs  V.  Daniels,*  2  Mac  Arth. ,  255.    Aweals, 

g847. 
Drummond  ▼.  Magruder,  9  Cr.,  125.    Amieals, 

g  2425. 
Drummond   v.   Prestman,   12   Wheat,    517. 

Appeals,  g  2898b 
Dubuque  &  Pacific  R.  R,  Ex  parte,  1  WalL, 

78.    Appeals,  g  8014. 
Dufau  ▼.   Gouprey,*  6   Pet.,  170.    Appeals, 

§2626. 
Dugan  V.  United  States,  8  Wheat.,  180.    Ac- 
tions, g  485 ;  Agency,  §  232. 
Dogger  V.  Bocock,  14  Otto,  596-604.    Appeal^ 

Sig  1041-1043,  927. 
Dunbar  t.  MiUer,  I  Marsh.,  85-964    Agency, 

gg  581-5KA;  Accounts,  g  81. 
Duncan  v.  Mobile  &  Ohio  R*y  Co.,  8  Wooda^ 

577.     Agency,  g  19;  Appeals,  1890w 
Dunlevy  v.   Mowry,  2  Bond,  216.     Agency, 

gl87. 
Dunlop  V.  Monroe,  7  Or.,  268.    Actions,  §  64; 

Appeals,  g  2064. 
Dunlop  V.  Monroe,*  1  Or.  G.  C.|  088.    ActicxiSf 

g  2  )6. 
Dnnnell  v.  Mason,*  1  Story,  548.-    Agency, 

g696. 
Dupasseur  y.  Roohecean,  21.  WalL,  180-188^ 

Appeals.  g§  1073, 1074. 
Durant  v.  Essex  Co.,  11  Otto»  556.    Appeal^ 

g  3025. 
Dorant  v.  Essex  Co.,  7  WaXL,  118.    Appeals, 

g2377, 
Durousseau  v.  United  States,  6  Cr.,  d07--824. 

Appeals,  §§  440-444. 
Duryee  v:  EUluns,  Abb.  Adm«,  586.    Accounts^ 

gg46,  4a 
Datcber  t.  WoodhuU,*  7  Ben.,  818.    Appeals^ 

g^  1560,  2777,  2778. 
Dutuh  v.  Ooursault^  5  Cr.  C.  C,  356.    Arbi- 
tration, g  38. 


E. 


Eagle^Masurg  Co.  ▼.  Draper,*  14  Blatch.,  88^ 

Appeals,  g  2006. 
Bagleton  Manuf  g  Co.  v.  West,  eta,  ManuTg 

Co.,  18  Blatch.,  228.    Agency,  g  890. 
Bagleton  Manufg  Co.  t.  West,  etc.,  Manufg 

Co.,  2  Fed.  R.,  779.    Att'ys.  §  122. 
Early  v.  Rogers,  16  How,,  609.    Appeals,  g 

2276. 
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Earnest  v.  StoUer,  2  McC,  883.  Agency,  §  194. 
Eberly  v.  Moore,  23  How.,  157.    Appeals,  § 

2291. 
Edmonson  v.  Bloomshire.  7  Wall.,  306-313. 

Appeals,  ^i^  n)09.1312. 
Edmonson  v.  Bloomshire,  11  Wall.,  387.    Ap- 
peals, §  2518. 
Edwards  v.   Elliott,  21  Wall.,  532-558.     Ap- 
peals, §§  894-900,  756. 
Edwards  v.  Nicholls,*  8  Day,  22.    Actions, 

§  159. 
Edwards  v.  United  States,  12  Otto,  575-577. 

Appeals,  g  2504. 
Effect  of  an  Award  to  Several  CJollectivelv,* 

1  Opp.  Att'y  Gen'l,  153.    Arbitration,  §37. 
Elastic  Fabrics  Co.  v.  Smith,  10  Otto,   111. 

Apueals  ^  402. 
Eldred  V.  Bank,  17  Wall..  552.   Appeals,  §  2335. 
Eldred  v.  Malloy,*  2  Colo.  T'y,  22.    Appeals, 

§^  1981,  19S2,  1999,  2002. 
Eldridge  v.  The  Brig  Ashley,*  2  N.  Y.  Leg. 

Obs.,  68.     Att'ys,  §  293. 
Elgee  V.  Lovell,*  Woolw.,  112.     Actions,  §  307. 
Elgin  V.  Marshall,  16  Otto,  578-583.    Appeals, 

^546. 
Elkison  v.  Delusseline,*  2  Wheeler,  71.    Ac- 
tions, §  399. 
Ellerraan  v.  New  Orleans  M.  &  L  R'y  Co.,  2 

Woods,  124.     Appeals,  ^  34. 
Elliot  V.  Van  Voorst,  3  WalL  Jr.,  301.    Ac- 
tions, §  474. 
Elliott  V.  Swartwout,  10  Pet.,  153.     Agency, 

§123. 
Elliott  V.  Teal.  5  Saw.,  251.    Agency,  §  488. 
Elmore  v.  Grymes,  1  Pet.,  471.    Appeals,  § 

22J5. 
Emerson  v.  Hogg,  2  Blatch.,  7.    Appeals,  § 

1857. 
Emigh  V.  Pittsburgh,  etc.,  R.  Co.,  4  Biss.,  114- 

116.     Actions.  ^;^  243,  244,  241. 
Emma,  etc.,  Co.  (Limited)  v.  Emma,  etc.,  Co. 

of  N.  Y.,  7  Fed.  R..  408.     Agency,  §  259. 
Emma  Silver  M.  Co.  v.  Emma  Silver  M.  Co., 

12  Fed.  R.,  815.     Att'ys,  §  280. 
Emory  v.  Greenough,*  3  Dal.,  369.    Appeals, 

S454. 
Erdhouse  v.   Hickenlooper,  2  Bond,  295. 

Agency.  §  2. 
Ernest  v.   Stoller,  5  Dill.,  438-442.    Agency, 

§§  587-589. 
Erskine  v.  Hohnback,  14  Wall.,  618.    Appeals, 

«  2272. 
Erwin  v.  Blake,  8  Pet,  18-28.    Att'ys,  §§  97, 

98. 
Erwin  v.  Lowry,  7  How.,  179.    Appeals,  §  807. 
Estho  V.  Lear,  7  Pet.,  131.     Appeals,  §  2423. 
Etting  V.  Bank  of  United  States,  11  Wheat., 

74.     Appeals,  §§  2269,  2376. 
Evans  v.  Blakeney,*  1  Cr.  C.  C.  126.    Actions, 

g  160;  Arbitration,  §  21. 
Evans  v.  Eaton,  3  Wash. ,  443.   Appeals,  §  1817. 
Evans  v.    Eaton,  7  Wheat.,  426.     Appeals, 

§  1733. 
Evans  v.  Gee,  11  Pet.,  85.     Appeals,  §  2161. 
Evans  v.   Gree,*  14  Pet.,  1.    Appeals,  §  295, 

note. 
Evans  v.  Patterson,  4  Wall.,  229.    Appeals, 

§  1988. 
•Evans  v.  Phillips,*  4  Wheat.,  73.    Appeals, 

§384. 
Evans  v.  Potter,*  2  Gall.,  13.    Agency,  §  708, 

note. 
Evanston'v.  Gunn,   0  Otto,  667.      Appeals, 

§2404. 
Express  Co.  v.  Kountze,  8  WalL,  354.    Ap- 
peal", §  2264.  • 


F. 


Fairfax  v.  Hunter,  7  Cr.  632.    Appeals,  §  50. 

Falconer  v.  Campbell,  2  McL.,  210.  Actions, 
5^298. 

Fales  V.  May  berry,  2  Gall.,  663.  Agency, 
§  191;  Assignment,  ^43. 

Farmers'  Loan  and  Trust  Co.  v.  Central  Rail- 
road, 4  Dill..  542.     Appeals,  §  1581. 

Farmers'  Loan  and  Trust  Co.  v.  W^aterman, 
16  Otto,  265-271.  Appeals,  §§  672,  673, 
1622. 

Famey  v.  Towle,*  1  Black,  350.  Appeals, 
§§  921,  924,  925. 

Farragut  v.  United  States,  22  Wall.,  406.  Ar- 
bitration, §  32. 

Farrar  v.  United  States,*  8  Pet,  459.  Ap- 
peals, §  2646. 

Farrell  v.  Campbell,*  3  Ben.,  8.  Agency,  § 
124. 

Farrell  v.  Campbell,*  7  Blatch.,  158.  Appeals, 
§  2552. 

Farrell  v.  Knapp,*  1  Cr.  C.  C,  131.  Actions, 
§164. 

Farrellv  v.  Woodfolk,*  19  How.,  288.  Ap- 
peals, g  332,  note. 

Fashnacht  v.  Frank,* 23  Wall.,  416.  Appeals, 
g§  921,  1087. 

Faw  V.  Davy,  1  Cr.  C.  C,  440.  Arbitration, 
§186. 

Featherman  v.  Louisiana  State  Seminary,  3 
Woods,  73.     Actions,  §  378. 

Fenemore  v.  United  States,  3  Dal.,  857.  Ac- 
tions, §§  170,  190,  253,  479;  Appeals,  § 
2985. 

Ferrett  v.  Atwill,  1  Blatch.,  155.  Actions, 
§10. 

Picks  V.  Mathers,  Hemp.,  81.    Appeals,  §2376. 

Fiedler  v.  Maxwell,  2  Blatch.,  554.  Actions, 
S5  461. 

Field  V.  Columbet,  4  Saw.,  529.     Actions,  §  17. 

'Field  V.  Farrington,  10  Wall.,  148.  Agency, 
§§  629,  638. 

Field  V.  Gibbs,  Pet.  C.  C,  157.  Appeals, 
§  2683;  Att'ys,  §  113. 

Field  V.  Milton,*  3  Cr.,  514.    Appeals,  §  2978. 

Field  V.  Moulson,  2  Wash.,  155.  Agency, 
^  622,  630. 

Fieli'v.  United  States,  9  Pet.,  202.  Appeals, 
§  2136. 

Filor  V.  United  States,*  8  Ct  CL,  34.  Agency, 
§395. 

Findlay  v.  Hinde,  1  Pet.,  244.  Appeals, 
§§1821,2327. 

Finley  v.  Lynn,  6  Cr.,  252.    Appeals,  §  2429. 

First  Unitarian  Society  v.  Faulkner,  1  Otto, 
421.    Appeals,  §  2260. 

Fisher  v.  Cockerell,*  5  Pet.,  248.  Appeals, 
§§956,  958,959,  1719,  1729. 

Fisher  v.  Reider,*  Hemp.,  82,  Appeals,  § 
2340. 

Fitzpatrick  v.  Flannagan,  16  Otto,  650.  Ap- 
peals, §J$  2304,  2615. 

Flanders  v.  Tweed,  9  Wall.,  425-432.  Appeals, 
§§2112,  2113,1942,  note. 

Flanders  v.  Tweed,*  15  Wall.,  450.  Appeals, 
§  1745;  Att'ys,  §  259. 

Flannagans,  Ex  parte,  2  Hughes,  264-273. 
Agency,  §§  690-694. 

Floyd  Acceptances,  7  Wall.,  676.  Agency, 
§  226. 

Foley  V.  Harrison,  15  How.,  448.    Appeals, 

§171. 
Folger  V.  The  Robert  G.  Shaw,  2  Woodb.  & 
M.,  544.    Appeals,  §  2859. 
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Fontaine  v.  Aresta,  3  McL.,  127, 128.  Actions, 

«§  75, 188.  259,  295. 
Foote  V.  Silsby,*  1  Blatch.,  542.    Appeals, 


8  85. 


Ford.  In  re,*  18  N.  B.  R.,  427.    Arbitration, 
8  28. 

Ford  V.  Sur^t,  7  Oito.  602.    Appeals,  §  1048. 

Ford  V.  WUliams,  21  How.,  287-290.  Agency, 
§  209. 

Forgay  v.  Conrad,  6  How.,  201-206.  Appeals, 
8§  340-842.  16!)0. 

Forrestier    v.     Bordman,     1    Story,    4&^56. 
Agency,  §§  601-609,  851. 

Forsyth  v.  United  States,  9  How.,  678.    Ap- 
peals. §  ($25. 

Fossat   Case,    The,    2   Wall.,  712.    Appeals, 
^  182,  183,  1645. 

Foster   v.    Swasey,    2   Woodb.    &  M.,  822. 
Agency,  §  240. 

Fowle  V.   Common  Council  of   Alexandria, 
11  Wheat.,  322.    App^,  ^  2350. 

Fowle  V.  Lawrason,  6  Pet.,  503.    Accounts, 
§86. 

Fowler  v.  Colton,*  1  Pin.  (Wis,),  837.    Ap- 
peals, §  2298. 

Fowler  v.  Kathbones,  12  WalL,  119.    Appeals, 
g  2187. 

Fox  V.   Cincinnati,   14  Otto,  785.    Appeals, 
g  1260. 

Fox  V.  Tlie  Railroad,  3  Wall.  Jr.,  248-247. 
Arbitration,  ^  61,  68. 

Foy  V.  Talburt,*  5  Cr.  C.  C,  125.    Actions, 
§181. 

Tnxer  v.  Carpenter,  2  McL.,  287.    Actions, 
^  218,  288. 

Freeborn  v.   Smith,  2  WalL,   160-177.    Ap- 
peals. §S  1 98-202. 

Freeiand  v.  Heron,*  7  Cr. ,  147.  Accounts,  §  17. 

Freeman  v.  Howe,  24  How.,  454.    Actions, 
§495. 

French  v.  Edwards,  21  Wall.,  151.    Appeals, 
§  2121. 

French,    Ex   i>arte,    1    Otto,    426.    Appeals, 
§  2149. 

French,    Ex   parte,    10   Otto,    5.     Appeals, 
^  1570,  1578,  2515. 

French  v.  Shoemaker,*  12  WalL,  97.    Ap- 
peals, g§349,  1400,  1576. 

French  v.  Tunstall,    Hemp.,  204.    Actions, 
§260. 

Fresh  v.  Gilson,  5  Cr.  C.  C,  534.    Actions, 
§221. 

Fresh  v.  Qilson,  16  Pet,  834.    Actions,  §§  52, 
223. 

Fretz  V.  Stover,  22  Wall.,  198-208.    Agency, 


375-379;  Appeals,  §  1796. 
Frevall  V.  Bache,  14  Pet,  97.    Arbitration, 


§83. 
jk  V. 


Frick  V.   Christian  Co.,  1  Fed.  R.,  250-255. 

Arbitration.  §§  162,  163. 
Firye  v.  Scott,*  8  Cr.  C.  C,  294.    Arbitration, 

§214. 
Fuller  V.  Claflin.  8  Otto,  15.    Appeals,  §  2296. 
Fulton  V.  Hammond,  11  Fed.  R.,  293.  Agency, 

§184. 
Fulton  V.  STAffee,  16  Pet.,  149-152.    Appeals, 

§1114. 
Furman  v.  Nichol,  8  WalL,  66.     Appeals, 

§§  965,  979,  1247. 

G. 

Gaines  v.  Hale,*  8  Otto,  8.    Appeals,  §  816. 
Gaines  ▼.  Relf,  12  How.,  530.     Appeals,  §  1823. 
Gaines  v.  Travis,  Abb.  Adm.,  801,  n.    Att'ys, 
§296. 


Gaines  v.  Travis,  Abb.  Adm.,  424    Appeals, 

8  2782. 
Galpin  v.  Page,  8  Saw.,  124.    Actions,  §§  488, 

496. 
Galpin  v.  Page,  18  WalL,  878.    AU*y8«  §  206u 
Gait  V.   Galloway,  4  Pet,  844.     Agency,  § 

891. 
Gardner  v.  Lindo,  1  Cr.  C.  C,  78.    Actioiis, 

J  281. 
ner  v.  Tennison,  2  Cr.  C.  C,  838.     As- 
signment, §  57. 

Garland  v.  Davis,  4  How.,  148.    Appeals,  § 
1779. 

Garland.  Ex  parte,  4  WalL,  878.    Att'ys,  ^ 
•68,  75. 

Gameau  v.  Dozier,  10  Otto,  7,  8.    Appeals, 
§  1 709. 

Gamett  v.  United  States,  11  WalL,  256-259. 
Appeals,  8  198. 

Gamharts  v.  United  States,  16  WalL,  16^-166. 
Appeals,  §  23 1 3. 

(Garrard  v.  Reynolds,*  4  How.,  123.    Appeals* 
i$$^  2256,  2380. 

Garrison  v.  Cass  County,  5  Wall.,  823,  824. 
Appeals,  8  1318. 

Garsed  v.  Beall,  2  Otto,  695.     Appeals,  g  2238. 

Garvey  v.  Schollkopf,*  McCahon,  179.     Ap- 
peals,  8  1769. 

Gates  V.   Goodloe,   11  Otto,    613.     Appeals, 
8  1656. 

Gauche  v.  London,  etc.,  Ins.  Co.,  10  Fed.  R., 
351.    Actions,  §  8 ;  Arbitration,  §  72. 

Gay  V.  Parpart,  11  Otto,  891,  392.    Appeals, 
§1381. 

Gay  V.  Parpart,  16  Otto.  696.    Att'vs,  8  210. 

Gay  V.  United  States,*  Dev.,  61.    Arbitration, 
§50. 

Gayler  v.  Wilder,   10  How.,  510.    Appeals, 
§2609. 

Gay  lords  v.  Kelshaw,  1  Wall.,  82.    Appeals, 
§25a^ 

Gear  v.  Bracken,*  1  Pin.  (Wis.),  249.    Arbi- 
tration, §  207. 

Geekie  v.  Kirby  Carpenter  Co.,  16  Otto,  388. 
Appeals,  ci  2242. 

Geer  v.  Murrin,*  1  Wyom.  Ty,  87.    Appeals, 
§  1584. 

Gelston  v.   Hoyt  8  Wheat,  246.     Actions^ 
§S  501,  503;  Appeals,  §8  772.  806,  989.  1187. 

Generes  v.  Bonnemer,*  7  WalL,  565.    Appeals, 
kf  2082 

Generes  v.*  Campbell,  11  WalL,  193-199.    Ap- 
peals, §.^  19.14-1956. 

George  v.  Tate,  12  Otto,   564-^71.     Assign- 
ment, §^  iH-n. 

Georgia  v.  Jessup,*  16  Otto,  458.    Appeals, 
§167. 

Germain  v.  Mason,*  12  WalL,  259.     Appeals, 
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Otto.  121.    Appeals,  g  996. 
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Union  Ins.  Co.  v.  United  States,  6  WalL,  768. 

Appeals,  ^  2869. 
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tion, §§  12.  188,  195,  201. 
Kingston  y.  fUncaid,*  1  Wash.,  457.  Agency, 
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204,209. 
Morgan  y.  Thomhill,*  11  Wall.,  65.    Appeals, 

$^2900. 
Morgan  y.  Van  Dyck,  7  Blatch.,  152.  Actions, 

§148.      • 
Morrill  y.   Cone,  22  How.,   75-83.    Agency, 
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1581 


MUL.] 


TABLE  OF  CASEa 


[Olx. 


Mulhall  V.  Keenan,  18  Wall.,  350.    Appeals, 

5^  2270. 
MuUer  v.  Bohlens/  2  Wash.,  378.     Agency, 

^695. 
MQller  V.  Ehlers,  1  Otto,  249-251.     Appeals, 

SS  1957,  1958. 
Muniford  v.  Wardwell,  6  Wall.,  433.  Appeals, 

Sg  2089,  2090. 
Munlock  V.  City  of  Memphis  20  Wall.,  590- 

642.     Appeals,  g^  S64-877. 
Murgatroyd  v.  McLure,  4  Dal.,  342.     Actions, 

§  352. 
Muri)hv  V.  McVicker,  4  McL.,  252.     Agency, 

^  499. 
Murphv    V.    Tindall,*    Hemp.,   10.    Actions, 

§344. 
Murray  v.  Charleston,  6  Otto,  410.     Appeals, 

§  1261. 
Murray  v.  Hoboken  Land  Improvement  Co., 

18  How.,  275.     A<tions,  ^  102. 
Murray  v.  Schooner  Charming  Betsy,  2  Cr., 

124.     Appeals,  S  2171. 
Murrin  v.  Ullman.*  1  Wyom.  T'y,  36.     Ap- 
peals, §§  1584,  2519. 
Muser  v.  American  Express  Co.,  1  Fed.   R.. 

382.     Agency,  §  14. 
Mussina  v.  Cavazos,  6  Wall.,  355-363.  Appeals, 

t^§  9-l.S,  2032. 
Mussina,  Ex  parte,  20  How.,  280-290.  Appeals, 

§  6.=i,  64,  1627. 
Myers  v.  Dunbar,  13  Blatch.,  382.     Appeals, 

§  1585. 

N. 

Nabb  V.  United  States,*  1  Ct.  CI.,  173.    Att'ys, 

§  245. 
Nagle  y.  Rutledge,*  10  Otto,  675.     Appeals, 

g  634. 
Nailor  y.  Kearney,*  1  Cr.  C.  C,  112.     Actions, 

g.^  5,  295. 
Nailor  y.  Williams,  8  Wall.,  109.    Appeals, 

§  2053. 
Nash  y.  Towne,  5  Wall.,  702.     Actions,  §§  165, 

167;  Agency,  §  I3i). 
Nations  y.  Johnson,  24  How.,  195-207.     Ap- 
peals, ii^  1670-1674,  1979 ;  Actions,  §^  b9, 

note;  269. 
Nauyoo    y.    Ritter,    7    Otto,    392.      Appeals, 

§  2365. 
Neal  y.  Clark,  5  Otto,  704.     Agency,  §  639. 
Neely  y.  Robinson,*  Hemp.,  9.    A.ii:ency,  §  485. 
Neilson   y.  Lagow,*  7  Ilow.,  772.     Appeals, 

g§  1148,  2538. 
Neilson  y.  Lagow,  12  How.,  110.      Appeals, 

§g  763,  935. 
Nelson  y.   Carland,    1  How.,  265.    Appeals, 

^  2917. 
Nelson  v.  Carman,  5  Blatch.,  512.    Actions, 

§  193. 
Nelson  v.  Graff,  12  Fed.  R.,  389-391.     Actions, 

^^  332-334. 
Nelson  y.  United  States,  Pet.  C.  C. ,  243.     Ap- 
peals, g  2790. 
Nesmith  y.  Dveing,  etc.,  Co.,  1  Curt.,  130-138. 

Agency,  ^>^  6h2-6s4;  Actions,  g  361. 
Neyett  v.  Berry,*  5  Cr.  C.  C,  291.     Actions, 

gg  442.  459. 
Newark  Savings  Institution  y.   Panhorst,  7 

Biss.,  99.     Actions,  §  40,  note. 
Newcomb  y.   Wood,  7  Otto,   5y3.     Appeals, 

gi$  1836,  v270. 
Newell  y.    Nixon,    4   Wall.,    583.     Appeals, 

g  1792. 
Newell  y.   Norton,   3    Wall.,   267.     Appeals, 

§  2871. 


New  England  Mississippi  Land  Co.  y.  L'nited 

States.*  1  Ct.  CI..  13S.     Actions,  $?  238. 
New   Orleans  y.  Gaines,  15  Wall.,  6211.     Ap- 
peals, g  1849. 
New  Orleans  v.  The  Steamship  Co.,  20  Wall., 

392.     Api>eals,  g  168. 
New   Orleans   v.  United  States,*  5  Pet.,  449. 

Apf)eals,  ^  1707,  note. 
New  Orleans  R.  R.  y.  Morgan,*  10  WalL,  256. 

Appeals,  gg  352,  1925,  note;  1929,  note; 

2,141. 
Newton  y.   Carbery,  5  Or.  C.  C,  631.     Ap- 
peals, §  2172. 
Nicholls  y.   Hodges,*  1  Pet.,  562.    Appeals, 

^  173. 
Nicholson  v.   City  of  Chicago,*  5  Biss.,   89. 

Appeals,  ^  84. 
Nicoll  V.  American  Ins.  Co.,  3  Woodb.  &  AL, 

5^3.     Agency,  i$  265. 
Nightingale  y.  Oregon  Central  R.  Co.,  2Saw.y 

33S-;M2.     Att'ys,  i?i5  90-92. 
Nimick  v.  Coleman,*  5  Otto,  266.     Appeals, 

J^  2900. 
Nisqually  Mill  Co.  y.  Taylor,*  1  Wash.  T'y,  4, 

Apix»als,  ^^  1739,  23.35. 
Noble  V.    United  States,*  Dey.  Ct   CL,   84. 

Affidavits,  $«  10. 
Nock  y.  United  States,*  2  N.  &  H.,  451.     Ac- 
tions. $^  474. 
Noe  V.  United  States,*  Hoff.,  242.     Appeals, 

§  2962. 
Noonan  v.  Bradley,  12  Wall.,  129.     Appeals, 

S  2478. 
Norris  y.  Cook,  1  Curt.,  464.     Agency,  §  633. 
Norn's  y.  Jackson,  9  Wall.,  125-129.     Appeals, 

^^2114,  2115. 
Nortli   Carolina  RV  Co.  v.  Drew,  3  Woods, 

678.     Agency,  g  346. 
Northern  Pacific  R.  Co.  v.  Kindred,  3  McC. 

627-634.     Agency,  ti*^  1 67-1 65. 
Northern  R.  R  v.  The  People,*  12  Wall.,  384. 

Api>eals.  g  928. 
Norton  v.  American  Ring  Co.,  1  Fed.  R.,  686. 

Agency,  g  429. 
Norton  V.  Hood,  12  Fed.  R.,  763-766.  Appeals, 

t^j^  292-294. 
Norton  v.  Rich,  3  Mason,  443-445.     Appeals. 

§  1834. 
Nounnan  v.    Aspinwall,*  1  Utah,   141.     Ap- 

peals.  §  390. 
Nunez  v.  Dantel,  19  How.,  561.  Actions,  §  147. 
Nutt  V.  United   States,*  8  Ct.    CI.,  186.     Ap- 

peals,  §  2943. 

o. 

O'Brien  v.  Weld,  2  Otto,  85.     Appeals,  §  990. 
O'Dowd  V.  Russell,*  14  Wall.,  4u2.     Appeals, 

^•i:  354.  1339,  1566.  1632. 
Oelri(  hs  V.  Spain,  15  Wall.,  230.    Att  ys,  g  259. 
Oelricks  y.  Ford,  23  How.,  64.     Agency,  g  23:3. 
Ogden  y.   Gillingham,  Bald.,  38-49.     Agency, 

^.^  374,  875. 
Ogilvie   V.    Knox  Ins.  Co.,  2  Black,  539-541. 

Api)eals,  386. 
Ogle  V.  Lee,  2  Cr.,  83.     Appeals,  §  2169. 
O'llalloran,  In  re.  8  Ben.,  128.     Att'ys,  §  76. 
O'llara  v.  MacConnel,  3   Otto,  154.     Appeals, 

^g  164,  105,  2228. 
OUver    V.    Alexander,   6  Pet.,   143-150.     Ap- 
peals, ^><  5S2-585. 
Oliyer  v.  Woaklev,  2  Wall.  Jr.,  326.    Actions, 

^i^  80,  257,  301. 
Olney  v.  Arnold,  3  Dal.,  318.     Appeals,  §  778. 
Olney   y.   Steamship  Falcon,*   17   Ilow.,    19, 

Appeals,  $5g  594,  note ;  653. 
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§  2448. 
Woolen     V.     New    York    &     Erie     Bank, 

12  Blatch.,  363.     Agency,  §  319. 
Woollen,  Ex  parte,*  14  Otto,  300.    Appeals, 

§  2891.  *^     . 

Woi-cester  v.  State  of  Georgia,  6  Pet.,  536. 

Appeals,  §§  760,  1242. 
Worthington  v.  Mason,  11  Otto,  149.  Appeals, 

§§  1852,  20G9. 
Worthy  v.  The  Commissioners,*  9  Wall.,  611. 

Appeals.  §J^  931,  1229. 
Wrentham  Manuf'g  Co.,  In  re,  2  Low.,  121. 

Agency,  §  91. 
Wright   V.    Ellison,    1  Wall.,    21.    Agency, 

§425. 
Wright  V.  HoUingsworth,  1  Pet.,  169.    Ap- 
peals, g§  2279,  2302. 
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Wright  V.  Tebbitte,  1  Otto,  25^-254.    Att'ys, 
Zn»  232   2H3 

Wurts  V.   Hoajcland,   16  Otto,  701-708.    Ap- 

•peal8,§§  1499,771,772. 
Wyfie  V.  Coxe,  14  How.,  1-3.  Appeals.  §  299. 
Wylie  V.  Coxe,  15  How.,  419.    Agency,  §  892 ; 

Appeals,  8  1814 ;  Att'ys,  g  281. 
Wynn  v.   Morris,  20   How.,  8-6.     Appeals, 

g  908. 
Wynn  v.  Wilson,  Hemp.,  699.    Att'ys,  §  192. 


Y. 


Tates  V.  Arden,*  6  Cr.  C.  C,  526.  Agency, 
§263. 

Yates  V.  Curtis,*  5  Ifason,  80.    Agency,  §  268. 

TeatOD  V.  Lenox,  7  Pet,  220-222.  Appeals, 
g§  1666,  1667. 

Yeaton  v.  Lenox,  8  Pet,  123.    Appeals,  §  1845. 

Yeaton  v.  United  States,  5  Or.,  281-283.  Ap- 
peals, ^  3S756,  2757. 

Yerger,  Ex  parte,  8  WalL,  98.  Appeals, 
"^,467. 
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Ye  Seng  Co.  v.  Corbitt,  7  Saw..  872;  S.  C,  9 
Fed.  R.,  426.    Axency,  )^g  124,  138,  619. 

York  &  Cumberland  K.  Co.  v.  Myers,  18  How., 
246-253.  Arbitration,  §§  149-154;  Ap- 
peals, g§  2026.  2076. 

York  Co.  V.  Central  Railroad,  8  Wall.,  113. 
Agency,  g  85. 

York's  Case,  1  Abb.,  607.    Appeals,  §  2892. 


Young  v.  Bank  of  Alexandria,*  4  Cr.,  884. 
Appeals,  g  207. 

Yoimg  ▼.  Oodbe,  15  WalL,  564.  Appeals, 
§  2408. 

Young  V.  Grundy,  16  Cr.,  52.  Appeals, 
g416. 

Young  V.  Martin,  8  WalL,  854-358.  Appeals, 
§§1948-1950. 

Young  Y.  Preston,  4  Cr.,  241.    Actions,  §  226. 

Young  T.  Smith,  15  Pet,  287-289.  Appeals, 
g  338. 

Young  v.  Steamship  Co.,  15  Otto,  44.  Ap- 
peals, §808. 

Young  V.  United  States,*  5  Otto,  64t  Ap- 
peieds,  §2940. 

Yturbide  y.  United  States,  Hoff.,  274.  Ap- 
peals, §2968. 

Yturbide  Y.  United  States,  22  How.,  292.  Ap- 
peals, g  2964. 

Yznaga  del  Valle  y.  Harrison,  8  Otto,  283~28SL 
Appeals,  g  593. 

z, 

Zeller  y.  Eckert,   4   How.,    207.      Appeals, 

gL!  2054  2188. 
Zeller   y.    Switzer,*  1  Otto,  487.     Appeals, 

g  803.  note. 
Zellner,  Ez  parte,*  9  WalL,  244.     Appeals, 

g  2923. 
Zeperink  y.  Card,  3  McC.,  549;  8,  C,  11  Fed. 

R.,  296.    Agency,  g  640. 
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Ableman  y.  Booth,  21  How.,  506.    Appeals, 

§10. 
Ackerley  t.  Parkinson,  8  Maule  Sc  Selw.,  411. 

Att'ys,  §  61. 
Ackerman  v.   Ackerman,  14  Abb.   Pr.,  229. 

Att^ys,  §  240. 
Ack worth   v.   Kempe,   Doug.,  40.    Actions, 

^S28. 
Adams  v.  Butts,  16  Pick.,  845.   Actions,  §  118. 
Adams  v.  Clark,  9  Cush.,  215.    Actions,  §  428. 
Adams  V.  Crittenden,  106X7.  S.,  576.  Appeals, 

^546. 
Adams  v!  Fox,  40  Barb.,  442.    Att'ys,  §  288. 
Adams    v.     Law,    16    How.,  148.    Appeals, 

^  1882.  1486,  1502,  1507. 
Adams  v.   Robinson,  1  Pick.,  461.    Appeals, 

§  1877. 
Addison     <fe    Gandasequi,    4    Taunt.,    574. 

Agency,  S  49. 
Agar  V.  Hackle w,  2  Sim.  &  Stu.,  418.    Ar- 
bitration, 1^^  66,  70. 
Ainslee  v.  MeUicott,  9  Yes.,  21.  Agency,  §  24. 
Akerman  v.  Humphrey,  1  Carr  &  Payne,  44. 

Actions,  §  44. 
Albers  v.  Whitney,  1  Story,   810.    Appeals, 

§§  898,  1029. 
AJden  v.  Blague,  Cra  Jac.,  99.  Agency,  g  457. 
Alexander  v.  Mahon,  11  Johns.,  185.   Actions, 

§825. 
Allen  ▼.  Hawthorne,  1  La.  Ann.,  128.    Ap- 
peals, S  1488. 
Alley  y.  Deschampe,  18  Vez.,  225.    Arbitra- 
tion, §  176. 
Alley  y.  Rogers,  19  Gratt.,  881.  Agency,  §  879. 
All   Saints  Church  y.   Lovett,   1  Hall,   191. 

Agency,  §  478. 
Alyiso  y.  United  States,  6  Wall.,  457.  Appeals, 

§  1815. 
American  Fur  Co.   y.  United  States,  2  Pet., 

858.    Agency,  ^  468. 
Amery,  Ex  parte,  2"  Vez.,  674.  Agency,  §  649. 
Amis  y.  Smith.  16  Pet.,  303.     Appeals,  ^  283. 
Anderson  y.  Clarke,  2  Bing.,  20.    Agency, 

§688.     • 
Anderson  y.  Dunn,  6  Wheat.,  204.    Att*ys, 

§35. 
Andrew  y.  Robinson,  8  Camp.  N.  P.  C,  199. 

Agency,  §597. 
Andrews  v.  Ddahay,  Hob.,   178.     Appeals, 

§2604. 
Andrews  y.  Herriot,  4  Cow.,  508.     Agency, 

§474. 
Andrews  y.  Kneeland,  6  Cow.,  854.    Agency, 

§§  451,  476,  477.  478. 
Anonymous,  1  Gkdl.,  22.    Appeals,  §  2442. 
Anonymous,  1  Wend,  108.    Att'ys,  g  92. 


Arden  y.  Sharpe,  2  Esp.,  528.    Actions,  §  42. 
Armstrong  y.  Athens  County,   16  Pet.,  281. 

AppeiOs,  §§  610,  792,  872,  888,  920,  1121, 

1127. 
Armstrong  y.  Huston,  8  Ohio,  554.    AttVs, 

§163. 
Armstrong  y.  Toler,  11  Wheat.,  258.    Appeals^ 

§881. 
Armstrong's  Foundry,  6  Wall.,  766.    Appeals. 

§§  193,  445,  2318. 
Arroxos:inith  v,  Rapelge,  \ld  Ann.  Rep.,   827. 

Appeals,  §  1547. 
Arthurs  y.  Hart,  17  How.,  6.    Appeals,  §g 

100,  1922,  2079,  2112. 
Ashby  y.  Sharp,  1  Litt.  (Ky.),  156.    Appeals,' 

§1430. 
Assessor,  The,  y.  Osbomes,  9  Wall.,  567.    Ax>- 

peals,  §  589. 
Atherton  y.  Fowler,  91  XJ.  S.,  143.    Appeals, 

§§  1498,  1502. 
Atkins  y.  Owen,  4  Ad.  &  EIL,  819.    Agency, 

§61. 
Atkinson  y.  Maling,  2  Term  Rep.,  462.    Ac- 
tions, i$  46. 
Attorney-General  y.  Henderson,  8  Anst.,  714. 

Appeals,  §  2445. . 
Atttvooa  V,  Munnirigs,  7  Bam.  &  Cress.,  278. 

Agency,  §  478. 
Atirora  City  y.  West,  7  WalL,  92.    Appeals, 

g  1949 ;  Att*3rs,  §  226. 
Ayendano  y.  Gray,  8  Wall.,  876.     Appeals, 

§898. 
Aylesbury  y.  Haryey,  8  Ley.,  204.    Actions, 

§§  324,  325. 
Ayres  y.  Carver,   17  How.,  591.     Appeals^ 

§301. 

B. 

Babbitt  y.  Clark,  100  U.  S.,  600.    Appeals, 

§2154. 
Babcock  y.  Maltbie,  19  Martin,  137.    Actions, 

§48. 
Backus  y.  Minor,  8  Cal.,  231.    Agency,  §  537. 
Bacon  y.  Hart,  1  Black,  88.    Appeals,  §  1377. 
Badger  y.  Phinney,  15  Mass.,  b59.    Actions, 

§328. 
Bagnell  y.  Broderick,  18  Pet.,  447.    Agency, 

§  472;  Appeals,  §^  1128,  1181,  1225. 
Bain  bridge  y.  Wilcocks,  Bald.,  536.    Agency, 

§537. 
Baker  y.  Fales,  16  Mass.,  147.    Actions,  §  328. 
Baker  y.   Langhom,  4  Camp.,  396.    Agency, 

§649. 
Baker  y.  Wheeler,  8  Wend.,  605.     Actions, 

§429. 
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Baldwin    v.    Cole,    6    Mod.,    212.      Agency, 

S651. 
Baldwin  v.  Society  for  Diffusion  of  Useful 

Knowledge,  9  Simons,  398.     Arbitration, 

§70. 
Ball  V.  Ryers,  3  Caines,  84.    Actions,  g  325. 
Balsbaugh  v.  Frazer,  19  Pa.  St.,  95.     AttVs, 

^224. 
Baltimore  &  Ohio  R  Co.,  Ex  parte,  108  U.  S., 

5.     Appeals,  $?g  546,  573,  575. 
Bancroft  v.   Dumas,  21  Vt,  456.    Agency, 

§  538. 

BANKS. 

Bank  v.  Dandridge,  12  Wlieat,  70.    Agency, 

§472. 
Bank  v.  McVeigh,  98  U.  S.,  832.    Appeals, 

§  1041. 
Bank  of  Columbia  v.   Hagner,   1  Pet.,  455. 

Arbitration,  §  171. 
Bank  of  Commerce  v.  Union  Bank,  8  N.  Y., 

230.     Agency,  §  111. 
Bank  of    Ireland  v.   Perry,   Eng.    L.   R.,   7 

Exch.,  14.     A-gency,  §  894. 
Bank  of  Kentucky  v,    Wister,  2  Pet.,   828. 

Actions,  >^  114. 
Bank  of  Metropolis  v.  New  England  Bank,  1 

How.,  234.     Agency,  §^  405,  406. 
Bank  of  U.  S.  v.  Moss,  6  How.,  31.    Appeals, 

§  1333. 
Bank  of  Washington  v.  Triplett,  1  Pet.,  25. 

Agency,  §  292. 
Bank  of  West  Tennessee  v.  Citizens*  Bank  of 

La.,  14  Wall.,  9.     Appeals,  S  1044. 
Banks,  The,  v.  The  Mayor,  7  Wall.,  16.    Ap- 
peals, ^- 1220. 
Bowling  Green  Savings   Bank  v.   Toddy  64 

Barb.,  146.     Attys,  §239. 
Bowling  Green  Savings  Bank  v.  Todd,  52  N. 

Y..  489.     Att'ys,  g§  239.  240. 
Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287. 

Agency,  §111. 
Commercial  Bank  f.  Btickingham,  5  How., 

341.     Appeals,  §  1204. 
Commercial  Bank  of  Buffalo  t.  Korlright^  22 

Wend.,  348.     Actions,  §  41. 
Commercial    Bank  of   Cincinnati    v.   Buck- 
ingham, 5   How.,  841.    Appeals,  §§  885, 

920. 
Commonwealth  Bank  of  Kv.  ▼.  Griffith,  14 

Pet,  56.     Appeals,  §  120l. 
Farmers'    Bank    v.    Groves,    12    How.,    57. 

Agency,  §  159. 
Farmers'  &  M,  Bank  v.  Haight,  8  HUl,  493. 

Agency,  §  474. 
Fourth  National  Bank  v.  Franklin  County,  10 

Cent.  L.  J.,  193.     Appeals,  S^  1547. 
Kingston  Bank  v.   Ettmge,   40  N.   Y.,   391. 

Agency,  §  111. 
Man.  &  Mech.  Bank  v.  Gk>re,  15  Mass.,  75. 

Actions,  §  42. 
Merchants'  Bank  v.  State  Bank,  10  Wall.,  604. 

Agency,  §  62. 
National  Bank  v.  Matthews,  93  U.  S.,  621. 

Agency,  §  106. 
Rochester  Bank  t?.  Oray,  2  Hill,  228.    Agency, 

§474. 
State  Bank  v.  Hurd,  12  Mass.,  172.    Actions, 

Strafford  Bank  v.  Cornell,  2  N.  H.,  331.  Ac- 
tions, §  113. 

United  States  Bank  v.  Smith,  11  Wheat.,  172. 
Appeals,  §  1928. 

White's  Bank  v.  Smith,  7  WaU.,  646.  Appeals, 
§802. 


Barclay  v.  Russell,  3  Ves.,  429.      Appeals, 

§1168. 
Baring  v.Corrie,  2  Bam.  &  Aid.,  143.  Agency, 

§418. 
Baring  v.  Corrie,  1  Pet.,  290.    Agency,  §  478. 
Barker,    Ex   parte,    7  Cow.,  143.     Appeals, 

§  427. 
Barker  v.  Hollier,  8  Mees.  &  W.,  513.  Appeals, 

§283. 
Barnard  v.  Gibson,  7  How.,  650.     Appeals, 

§317. 
Barnes  v.  Williams,  11  Wheat.,  415.  Appeals* 

gg  1929,  1943. 
Barr  v.  Gratz,  4  Wheat.,  220.     Appeals,  §§ 

208,  613. 
Barron  v.  Baltimore,  7  Pet,  247.     Appeals, 

$5g900.  1023,  1029,  1214. 
Barry  v.  Gamble,   3  How.,  32.     Appeals,    § 

1125. 
Barrv  v.  Mercein,  6  How.,  103.    Appeals,  §§ 

545,  546;  p.  570;  §^  551,  606;  AttVs,  §  29. 
Bartlet    v.   £jng,   12    Mass.,    587.     Appeals, 

§8i55. 
Bartiett  v.  Knight,  1  Mas&,  401.     Actions, 

^  121. 
Bartiett  v.  Pintland,  10  Bam.  &  Cress.,  758. 

Agency,  §  61. 
Barton  v.  Forsyth,  5  WalL,  190.     Appeals^ 

^  283.  1485. 
Baspole's  Case,  8  Co.,  98.    Arbitration,  §§  127, 

12:*. 
Batty  V,  Carsioellf  2  Johns.,  48.    Agency,  § 

451. 
Bayard  v.  Lombard,  9  How.,  530.     Appeals, 

§100. 
Bay  ley  v.  Homan,  8  Bing.  N.  C,  915.  Agency, 

§457. 
Beaver  v.   Taylor,   93  U.   S.,   46.      Appeals, 

§2119. 
Bed  well  v.  Catten,  Hob.,  216.    Actions,  §  116. 
Beebe  v.  Bussel,  19  How.,  287.    Appeals,  § 

293. 
Belden  V.  Da  vies,  2  Hall  (N.  Y.),  433.  Assign- 
ment. §  16. 
Bell  V.   Gardiner,   4    Man.    &    Grang.,    11. 

Agency,  §  475. 
Bell  V.  Palmer,  6  Cow.,  128.    Agency,  §705. 
Bell  V.  Railroad,  4  Wall.,  602.    Attys,  §  226. 
Benedict  v.  Lynch,  1  Johns.  Ch.,  370.    Arbi- 
tration, g  178. 
Benjamin  v.  Benjamin,  15  Conn.,  347.    Ac- 
tions, g  429. 
Benner    v.   Porter,  9    How.,  235.    Appeals, 

p.  451;  gj5197,  198. 
Bennett  v.  Butter  worth,  11  How.,  669.    Ap- 
peals, g§  100,  19::0.  1942. 
Bennett  v.  Francis.  4  Esp.,  28.     Actions,  §  42. 
Bennett  v.  Goddard,  Mason,    107.     Actions, 

§44. 
Benton  v.  Lapier,  22  How.,   118.     Appeals, 

g869. 
Bemaiti  v.  Ashley,   18  How.,  43.    Appeals, 

§  1116. 
Besford  v.   Sanders,  2  H.   Black,  116.     Ac- 
tions, g  118. 
Bessy  v.  Pmtado,  3  La.,  488.    Appeals,  §  1119. 
Bethel  v.  Demaret,  10  Wall.,  537.    Appeals, 

g§  789,  1040,  1045.  1048. 
Betts  V.  Lee,  5  Johns.,  318.     Actions,  §  429. 
Beugough  v,   Edridge,  2  Pet.   Condeus.,  95. 

Agency,  §  451. 
Beverly  v.  Lambert,  1  Wash.,  308.    Actions, 

§  325. 
Bidtvell  V.  Cation^  Hob.,  216.    Actions,  g  119. 
Bigler  v.  Walker,    12  Wall.,  149.     Appeals, 

§1502. 
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Billings  V.  Morrow,  7  Cal.,  178.  Agency, 
^  479,  480. 

Bingham  v.  Cabot,  8  DaL,  382.  Actions, 
S114. 

Bingham  v.  Morris,  7  Cr. .  99.     Appeals,  §  611. 

Binks  V.  Lord  Rokeby,  2  Swanst.,  22:^.  Arbi- 
tration, §  179. 

Bishop  V.  Bayley,  8  Maule  &  Selw.,  862. 
Agency,  g  597, 

Bishop  V.  Montague,  Cro.  Eliz.,  824.  Actions, 
g822. 

Bishop  V.  Rowe,  3  Maule  <fe  Selw.,  362. 
Agency.  §  597. 

Bishop  V.  Webster,  1  Eq.  Abridg.,  51,  Arbi- 
tration, §  178. 

Bisseii  V.  Penrose,  8  How.,  384.  Appeals, 
§786. 

Bixler  v.  Kunkle,  17  S.  &  R.,  810.  Appeals, 
8  1922. 

BlacK  V.  Zacharie.  8  How.,  511.  Actions, 
§  48;  Appeals,  §§  1543,  15(9, 

Blaine  v.  Ship  Carter,  4  Dal.,  22.  Appeals, 
§106. 

Blair  v.  Miller,  4  Dal.,  21.     Appeals.  §  1883, 

Blennerhassett  v.  Day,  2  Ball  &  Beat,,  129. 
Agency,  S  28. 

Blossom  V.  Railroad  Co.,  1  Wall.,  655,  Ap- 
peals, ^S  323,  1531,  1615. 

Bloxani  v.  Olden,  1  Burr.,  26.   Actions,  §  328. 

Blundell  v,  Brettargh,  17  Ves.,  232,  Arbitra- 
tion, §g  66.  70,  173,  176. 

Blunden  v,  Desart,  2  Dm,  &  Warr.,  428, 
Att'ys,  §  236. 

Board  of  Commissioners  v.  Gk)rman,  19  WalL, 
661.    Appeals,  §§  1502,  1503,  1506. 

BOATS  AND  VESSELS. 

Abbotsford,  The,  98  U.    S.,    440.    Appeals, 

§§  1934.  2118,  2762. 
Abby,  The,  1  Mason,  368.    Actions,  §  114, 
Antelope,   The,    10  Wheat.,   66.    Appeals,   § 

2715. 
Aurora,  The,  4  Rob.,  218.    Agency,  g  685. 
Belfast,  The,   7  WaU.,  644.    Appeals,  g§  899, 

900. 
Boston,  The.  1  Sumn.,  828.    Appeals,  §  2768, 
Caroline,   The  Brig,   7    Cr,,    496,      Appeals, 

§2768, 
Chusan,  The,  2  Sumn,,  455.    Actions,  §  113.  * 
Connemara,   The,  103  U.   S.,   754.    Appeals, 


§§  573,  587. 
1  He: 


Dos  Herman(*M,  The,  10  Wheat,,  806.  Ap- 
peals, §.:^  1311,  1379,  1382,  1525, 

Elizabeth  and  Qeheimrath,  The,  2  Acton,  67. 
Appeals,  §§  1323,  1332. 

Elsineur,  The,  1  Wheat,  489.  Appeals,  § 
2597. 

Fabius,  The,  2  Rob.,  245.    Appeals,  §  2445. 

Flora,  The,  1  Hagg,  Adm,,  298,  Appeals, 
§g  1323,  1332. 

Fortitudo,  The,  2  Dodson,  Adm,,  70.  Ap- 
•p^,§1328. 

Fortuna,  The,  4  Rob.,  278,     Appeals,  §  1882. 

Jefferson,  The,  20  How.,  898.    Appeals,  §899. 

Jertisalem,  The,  2  Gall.,  345.    Actions,  §  114. 

Josephine,  The,  39  N.  Y.,  19.     Appeals,  55  899. 

Lady  Pike,  The,  21  WaU.,  1.    Appeals,  §  2762, 

Lucy,  The,  8  Wall.,  807,    Appeals,  §  367. 

Mamie,  The,  105  U.  8.,  773.      Appeals,  §  587, 

MarceUus,  The,  1  Black,  417.   Appeals,  §  2811. 

Maria  Martin,  The,  12  WalL,  31.  Appeals, 
§  2767. 

Mary,  The,  9  Cr„  444.    Appeals,  §  1672, 

Mary  Anne,  The,  8  Wheat,,  380.  Appeals, 
§2768. 


Merrimack,  The,  8  Cr.,  317.    Agency,  p  685. 
Monarch,  The,   1  W.   Rob.,   163.      Appeals, 

§  1332. 
Monte  AUegre,  The,  9  Wheat,  648.     Agency, 

§476. 
Montgomery,  The  Privateer,  v.  The  Betsy,  1 

Gall.,  416.     Appeals,  §  1331. 
Moses  Taylor,  The,  4  Wall.,  411,    Appeals,  § 

899. 
New  England,  The  Steamer,  8  Sumn,,  495. 

Appeals,  ^§1332,  1333. 
Niagara.  The  Propeller,  v,  Cordes,  21  How.,  28. 

Appeals  ^  1767, 
Orpheus.  The,  2  Cliff.,  85,    Appeals,  §  899, 
Palmyra.    The,    10    Wheat,    502,    Appeals, 

§§  161,  830,  332. 
Palmyra,  The,  12  Wheat,  1,    Appeals,  §  2508. 
Protector,  The,  9  Wall.,  687,     Appeals,  §  914, 
San  Pedro,   The,   2  Wheat.,   132.     Appeals, 

§869. 
Santa  Maria,  The,   5  Cr.,   314,     Appeals,  §§ 

2715,  2763. 
Santa  Maria,  The,   10  Wheat,,  481.    Appeals, 

§:§  151,  2604. 
Sarah,  The,  8  Wheat.,  394.    Appeals,   §  2318. 
Sarah  Ann,   The   Brig,  2  Sumn,,  211,      Ac- 
tions, §  425. 
Struggle,   The  Brig.   1  Gall.,  475,      Assign- 
ment, §  16. 
Virginia,  Tne  Steamer,  v.  West,  19  How.,  182. 

Appeals,  g§  1299,  1308,  1356,  1368. 
William,  The,  7  L-ish  Jurist,  854.    Appeals, 

§  2768: 
William  Bagaley,  The,  5  Wall,,  412.  Appeals, 

§2767. 


Bodley  v.   Taylor,  2   Curt.,    286.      Appeals, 

§1324, 
Boggs  V.  Merced  Mining  Co.,  8  WalL,  804 

Appeals,  §^5  879,  2107, 
Boley  V.  Griswold,  20  Wall.,  486.    Actions, 

§404, 
Bollman  <fe  Swartwout,  4  Cr,,  75.    Appeals, 

§§  222,  1029. 
Bollman,  Ex  parte,  4  Cr.,  93.    Appeals,   §§ 

428,  1029. 
Bolmanno  v.  Lumley,  1  Vez.  &  B.,  224.    Ar- 
bitration, «  179. 
Bonafee  v.  Wilkins,  8  How,,  576,    Actions, 

§114. 
Bond    V.    Brown,   12    How.,  256.    Appeals, 

§2079. 
Bonsted  v.  Vanderbilt,  21  Barb.,  26.    Agency, 

^  213,  214. 
Booth   y.    Smith,    8   Wend.,    66.      Agency, 

§460. 
Bordman  v.  Read,  6  Pet,  842.  Appeals,  §  1 181. 
Bosanquet  v.  Wray,  6  T^unt,  697.    Agency, 

55  538. 
Boston  Water  Power  Co,  v.  Gray,  6  Met,  181. 

Arbitration,  §  163. 
Bostwick  V,  Brinkerhoff,  16  Otto,  8.   Appeals, 

§316. 
Bos  well  V.  Otis,  9  How,,  850.    Appeals,  §  167L 
Bouldin  v,  Massie,  7  Wheat,,  149.    Appeals, 

§  1181. 
Bowdoin  v.  Colman,  6  Duer  (N.  Y.),  182.    As* 

signment,  §  17. 
Bowhng  ▼,  Harrison,  ft  How.,  248,    Agency, 

S  535 
Bowman  V,  Tallman,  27  How,  Pr,  (N.  Y.),  212. 

Att  ys,  §  151. 
Bowne  v.  Joy,  9  Johns.,  221.    Att'ys,  §  227. 
Boyle   V.    2iacharie,    6   Pet,    655.    Appeals, 

§§  160,  283,  295,  1029. 
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Boynton  v.  Frye,  83  Maine,  219.    Arbitration, 

§152. 
Bozon  V.  Holland,  4  Myl.  &  C,  854.    Att'ys, 

g§  236,  237. 
Brace  v.  Duchess  of  Marlborough,  2  P.  W., 

491.    Actions,  §  329. 
Bradley   y.    Ballard,  55   Bl.,  418.    Agency, 

^62. 
Bradley,  Ex  parte,  7  Wall.,  364.    Appeals, 


J;  198 ;  AttVs,  §  56. 
I 


Bradley  v.  Gregory,  2  Camp.,  888.    Agency, 

J 5  457. 
ley  V.  The  People,  4  WalL,  459.    Appeals, 

$  1211. 
Bradley  v.  Root,  5  Paige,  640.    Agency,  §  421. 
Bradshaw's  Case,  6  Bac.  Abr.,  55.    Actions, 

^325. 
Braostreet,  Ex  parte,  4  Pet,  102.    Appeals, 

S1967. 
Bradstreet,  Ex  parte,  7  Pet.,  684.    Att'ys,  g  25. 
Bradstreetf  Ex  parte,  8  Pet.,  590.    Appeals, 

§  1029. 
Bratton  v.  Mitchell,  5  Watts,  69.    Appeals, 

§1967. 
Brazzel    v.    Usher,    Breese,    14      Appeals, 

§  1761a. 
Brent   v.    Chapman,    5   Cr.,    358.    Appeals, 

§  1921. 
Brewer   y.    Bowman,   8  J.  J.  Marsh.,    492. 

AttVs,  8  167. 
Bridge  Proprietors  y.  Hoboken  Co.,  1  WalL, 

116.    Appeals,  §§  795,  872,  8J5,  1498. 
Bridges  y.   Berry,  8  Taunt.,   180.*    Agency, 

«:§  596,  597. 
Briggs  v.  Parkman,  2  Mete.,  261.    Actions, 

§118. 
Briggs  Y.  Vanderbilt,  19  Barb.,  222.    Agency, 

§§  218,  214, 
Briscoe  Y.  Commonwealth  Bank,  11  Pet.,  257. 

Appeals,  §  1199. 
Brobst  Y.  Brobst,  2  Wall.,  96.    Appeals,  §  1379. 
Brockett  v.  Brockett,  2  How.,  240.    Appeals, 

§§  299,  1802.  1484,  1496. 
Brolaaky  v.  Miller,  4  Halst.,  789.    Actions, 
•        §  115. 

Bromley  v,  Hesseltine,  1  Camp.  N.  P.,  75.    Ac- 
tions, §113. 
Bromlay  y.  Holland,  7  Ves.,  8.    Att'ys,  §  89. 
Bromwrich  y.  Lloyd,  2  Lutw.,  1582.     Actions, 

§121. 
Bronson  v,  Kinzie,   1  How.,  819.    Appeals, 

§  1131. 
Bronson  y.  Railroad  Co.,  2  Black,  524.    Ap- 
peals, §8317,321. 
Bronson  y.  Rodes,  7  Wall.,  229.  Appeals,  g  568. 
Brook  Y.  Day,  Bunb.,  334.     Appeals,  §  2445. 
Brookman  y.  Hamill,  43  N.  Y.,  554.    Appeals, 

§899. 
Brooks  Y.  Byam,  1  Story,  297.    Att'ys,  8  166. 
Brooks  Y.  Hunt,  17  John. ,  484.    Appeals,  §  295. 
Brooks  Y.   Norris,   11  How.,    204.    Appeals, 

§55 10,  1806. 
Brooks  Y.  White,  2  Mete.,  288.  Agency,  §  460. 
Brookshank  y.  Smith,  2  Younge  &  Collier, 

52.    Agency,  §  28. 
Broomfield  v.  Crowder,  1  New.,  322.    Appeals, 

§331. 
Broomhead,  In  re,  6  Dowl.  &  L.,  52.    Att'ys, 

§§  238,  241. 
Brounsall's  Case,  Cowp.,  829.    Att'ys,  §  32. 
Broussard  y.    Trahan,   4  Martin,    497.    Ap- 
peals, §  319. 
Browder  v.   Mc Arthur,   7  Wheat.,  58.    Ap- 
peals, §§  738,  2713,  2715.  2723. 
Brown  y.   Aspden,    14  How.,   25.    Appeals, 

§§  892,  2476. 


•  [Cau 

Brown  y.  At  well,  99*17.  S.,  327.    Appeals, 

§863. 

Brown  y.  Clark,  4  HaYen,  15.    Appeals,  §  1967. 

Brotim  V,  Franklyn,  Carth.,  474.    Appeals, 
§107. 

Brown,  In  re,  1  N.  Y.  Leg.  Obs.,  60.    Atty^s, 
§286. 

Broum  v,  Kincaid,  Wright  (Ohio),  87.    Arbi- 
tration, §  158. 

Brown  y.   McGraw,   14  Pet.,  479.    Agency, 
§711. 

Brown  y.  Pierce,  7  Wall.,  211.    Att'ys,  §  166. 

Brown  y.  Saratoga  B.  B.  Co.,  18  N.  Y.,  405. 
Appeals,  §  1S49. 

Brown  y.  Sax,  7  Cow.,  95.    Actions,  g  429. 

Brown  y.  Shannon,  20  How.,  65.    Appeals, 
§563. 

Brawn  v.  State  of  Maryland,  12  Wheat,  436. 
Appeals,  §  1027. 

Brown  y.  Swann,  9  Pet,  1.    Appeals,  §  880. 

Bruce  y.  Duchess  of  Marlborough,  2  P.  WilL, 
491.    Arbitration,  §  184 

Brush   Y.   Bobbins,  3  McL.,  486.     Appeals, 
§898. 

Brush  Y.  Ware,  15  Pet,  106.    Appeals,  §  1131. 

Bryans  y.  Nix,  4  Mees.  <fe  W.,  775.    Agency, 
§^  682,  684. 

Buckmgham  y.  McLean,  18  How.,  150.    Ap- 
peals, §1366. 

Bulkely  y.  Butler,  2  Barn.  &  Cress.,  484.    Ap- 
peals, §  1923. 

Buliard  v.  Bell,  1  Mason,  251.    Actions,  §  114. 

BuUer   y.   Harrison,  Cowp.,   565.      Ageacy, 
§110. 

Burchell  y.   Marsh,  17  How.,  844.    Arbitra- 
tion, §  158. 

Burford,  Ex  parte,  8  Cr.,   448.     Appeals, 
§  1029. 

Burlmgame  y.   Brewster,  22  Amer.  R.,  177. 
Agency,  §  293. 

Burnett  v.  Caldwell,  9  WalL,  293.    Actions, 
§333. 

Biirr  y.  Des  Moines  Co.,  1  WalL,  99.    Appeals, 
§§2113,2114. 

Burr,   Ex  parte,  9  Wheat.,  580.    Att'ys,  §g 
27,  28,  29. 

Burr   Y.   Qalloway,    1  McL.,   496.    Agency, 
§472. 

Bun-oughs  Y.  McNeill,  2  Doy.  &  B.  Eq.,  800. 
Appeals,  §  742. 

Burwell  y.  Anderson,  2   Wash.   (Va.),  194. 
Appeals,  §  730. 

Bush  Y.  Lathrop,  22  N.  Y.,  535.    Assignment. 
§22. 

Bush  Y.  Parker,  5  Cr.,  257.    Appeals,  §  542. 

Bushell's  Case,  Yaughan.  185.    Att'ys,  §  38. 

Butler  Y.  Mayor  of  N.  Y.,  7  Hill,  3;i9.    Arbi- 
tration, §  151. 

Butler  V.  Palmer, \  HiU,  828,    Appeals,  §  197. 

Butler  V.   Thomeon,  3   Otto,   412.    Appeals, 
§  1530. 

Butterfield  y.  Usher,  91  U.  S.,  246.    Appeals, 
§  1531. 

Butterworth  y.   O'Brien,  24  How.  Pr.,  43a 
Appeals,  §742. 

Buxton  Y.  Howe^  1  Shower,  174.    Actions, 
§325. 

c. 

Cage   Y.    Wilkinson,   2   Smedes  &  M.,  223. 

Att'ys,  §  288. 
Caldwell  y.  Ball,  1  Term,  205.    Actions,  §44. 
Caldwell  v.   Caendy,  8   Cow.,  271.    Actions, 

§115. 
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Caldwell  t.  Wentworth,  14  N.  H.,  481. 
Agency,  §  588. 

Callender  v.  Oelrick,  6  Bing.  N.  C,  58. 
Agency,  §  156. 

Cambridge  v.  Lexington^  17  Pick.,  222. 
Aeency,  J  478. 

Campbell  v.  Boyreau,  21  How.,  228.  Appeals, 
^§  2112,  2116. 

Campbell  v.  Queen,  11  Ad.  &  Ell.,  N.  a,  814. 
A.m)e&lB  480 

Campbell  v.'  Sewell,  1  Chitt  Bep.,  609.  Ac- 
tions, §  42. 

Canal  Co.  v.  Archer,  9  G.  &  J.,  481.  Appeals, 
g  1944. 

Cane  v.  Martin,  2  Beav.,  584    Att'ys,  ^*  241. 

Carpenter  v.  Hale,  8  Gray,  15  f.  Actions, 
^  425 ;  Agency,  §  658. 

Carrmgton  v.  Pratt,  18  How.,  68.  Appeals, 
§§  1980.  1948. 

Carroll  v.  Peake,  1  Pet.,  28.    Appeals,  1128. 

Carroll  v.  Safford,  8  How.,  461.  Appeals, 
§1181. 

Carter  v.  Carter,  109  Mass.,  806.  Arbitration, 
§168. 

Cartland  v.  Morrison,  82  111.,  190.  Actions, 
§425. 

Carver's  Case,  7  Nott.  A  H.,  499.  Att'ys,  §  241. 

Cary  v.  Curtis,  8  How.,  255.    Actions,  §  48. 

Casey  y.  March,  80  Tex.,  180.    Att'ys,  §  224. 

Castro  T.  Gomez,  8  Wall.,  752.  Appeals, 
§1868. 

Castro  Y.  United  States,  8  Wall.,  47.  Ap- 
peals, §^  10,  195,  870.  1808,  1315,  1868. 

Cathell  V,  Goodwin,  1  Har.  &  Gill,  468.  Ac- 
tions, §118. 

Catlett  V.  Brodie,  9  Wheat.,  558.  Appeals, 
g§  1878,  1382,  1538,  1641,  1550. 

Cawtnorne  v.  Campbell,  Anstruther  Reps., 
206.    Actions,  §  325. 

Chace  v.  Yasquez,  11  Wheat.,  429.  Appeals, 
§151. 

Chaires  y.  United  States,  8  How.,  618.  Ap- 
peals. §  738. 

Chamberlain,  Ex  parte,  1  Sch.  &  Lefr.,  820. 
Actions,  §330. 

Champion  v.  Bostwick,  11  Wend.,  571.  Agen- 
cy, g  218. 

Chandler  v,  Brainard,  14  Pick.,  285.  Actions, 
§118. 

Chandler  y.  Hogle,  58  IlL,  26.  Agency, 
§587. 

Chaplin  v.  RogerBy  1  East  Rep.,  194.  Actions, 
I  46. 

Chapman   y.    School   District,    Deady,   116. 


Agency,  §  420. 
Be  V.  H 
Eing-Kee 
Appeals,  §  898. 


Chase  v.   Heaney,  70  III,  268.    AttVs,  §  156. 
Cheang-Kee  v.  United  States,  8  Wall.,  326. 


Cheap  Y.  Cramond,  6  Eng.  Com.  L.,  645. 
Agency,  §  618. 

Cherokee  Nation  y.  Georgia,  5  Pet.,  20.  Ap- 
peals, §§  1168,  1171. 

Chickeringv,  Oreenleaf,  6  N.  H.,  61.    Actions, 

Chirac  v.  Chirac,  2  Wheat.,  259.    Appeals, 

§§  1029,  1034. 
Chouteau  y.  Eckhart,  2  How.,  372.     Appeals, 

§§  1115,  1120. 
Christian  University  y.  Jordan,  29  Mo.,  68. 

Agency,  §  62. 
Christmas  v.  Russell,  5  Wall.,  290.    Appeals, 

§  1075. 
Cincinnati  y.  Cody,  10  Pick.,  86.    Appeals, 

§»65. 
City  of  New  Orleans  y.  De  Armas,  9  Pet.,  225. 

Appeals,  §  1098. 


cay  of  New  York  v,  MUn,  11  Pet.,  102.    Ap- 
peals. §  1027. 

City  of  Washington  y.  Dennison,  6  Wall.,  496. 
Appeals,  §  1669. 

Claflin  Y.  Ostrom,  54  N.    T.,  581.     Assign- 
ment, §  17. 

Clapham  y.  Higham,  1  Bing.,  89.     Arbitrar 
tion,  §  69. 

Clark  V.   Barlow,  4  Johns.,   188.     Actions, 
§115. 

Clark  Y.  Matthewson,  12  Pet.,  170.    Appeals^ 
§  1672. 

Clark  Y.  MiUer,  54  N.  T.,  528.    Actions,  §  41. 

Clarke  y.   Bazadone,    1  Cr.,   212.     Appeals, 
§157. 

Clarke  y.  Courtney,   5  Pet.,  849.     Agency, 
8476. 

Clarke  y.  Price,  8  Wils.  Ch.,  157.    Arbitra- 
tion, §  70. 

Clarke  y.  Skinner,  20  Johns.,  465.    Actions, 
§827. 

Clayton's  Case,  1  MeriY.,  604.    Att'ys,  §  173; 
Agency,  §539. 

Clearwater  y.   Meredith,  1  WalL,  42.      Ap- 
peals, 8  1949 ;  Att'ys,  §  226. 

Clements  y.  Moore,  6  Wall.,  810.     Agency, 
§876. 

Clerk  Y.   Blackstock,  1  Holt,  474.    Assign- 
ment, §  13. 

Clifton  Y.  Sheldon,  28  How.,  481.    Appeals, 
§568. 

Clifton  V.  WalmeHey,  5  D.  ft  E.,  664.  Agency, 
§478. 

Coan  Y.  Whitmore,  12  Johns.,  853.    Appeals, 
§  1761a. 

Coddington  y.  Richardson,  10  WalL,  518.   Ap- 
peals, §  1945. 

Coffin  Y.  Jenkins,  8   Story,  108.     Appeals, 
§  2768. 

Coit  r.  MUlikin,  1  Denio,  876.    Agency.  §  474. 

Cohens  y.  Virginia,  6  Wheat.,  410.    Appeals, 


_  768,  1029,  1485,  1502,  1672,  1920,  1925. 

Cole~  Y.  Driskell,  1  Blatch.,  16.  Appeals, 
§  1924. 

Cole  V.  Hindson,  6  T.  R.,  234.    Actions,  §828. 

CoUis  Y.  Selden,  Law.  Rep.,  8  C.  P.,  496. 
Att'ys,  §156. 

Colmer  y.  £de,  40  Law  J.  (N.  S.),  Chanc., 
185.     Att'YS,  §  237. 

Colson  Y.  Thompson,  2  Wheat,  836.  Arbi- 
tration, §  172. 

Colt  Y.  Partridge,  7  Mete.,  572.  Att'ys, 
§227. 

Comegys  y.  Vaese,  1  Pet.,  198.  Assignment, 
§24;  Appeals,  792. 

Commissioners  y.  Lucas,  93  U.  S.,  108.  Ap- 
peals, §  293. 

Commissioners  y.  Whiteley,  4  WalL,  524. 
Att'ys.  §  29. 

Commonwealth  y.  Andrews,  97  Mass.,  544. 
Appeals,  §  3002. 

Commonwealth  y.  Hearsey,  1  Mass.,  189.  Ap- 
peals, §  434. 

Confederate  Note  Case,  19  Wall.,  548.  Ap- 
peals, §  1041. 

Connscation  Cases,  7  WalL,  462.  Appeals, 
§2313. 

Conkey  y.  Bond,  86  N.  Y.,  427.  Agency, 
§§  159,  531. 

Conn  ah  y.  Hale,  23  Wend.,  462.  Agency, 
§851. 

Conrad  y.  Insurance  Co.,  1  Pet.,  458.  Ac- 
tions, §  1 14. 

Consin  y.  Blanc,  19  How.,  202.  Appeals, 
§875. 

Cook  Y.  Kelly,  9  Bosw.,  358.    Agency,  §  651. 
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Cook  V.  Woolen  Mills,  48  Wis.,  433.    Agency, 

§159. 
Cooke  V.   Crawford,    1    Tex,,    9.      Appeals, 

§  1429. 
Cooke  V.  United  States,  91 U.  S.,  889.   Agency, 

§111. 
Cooke  V.  Woodrow,  5  Cr.,  13.    Appeals,  gg 

548.  570,  614. 
Coolidge  V.  Pay  son,  2  Wheat,  66.    Agency, 

§3T4. 
Coons  V.  Gallagher,  15  Pet,  18.    Appeals,  §§ 

888,1127,  1171. 
Cooper  V.  Blackiston,  1  Burr.,  81.    Actions, 

g  325. 
Cooper    V.    Chitty,    1    Burr.,    80.      Actions, 

§328. 
Coote  V.  Lighworth,   Moore,  457.     Actions, 

S323. 
Cooth  Y.  Jackson,  6  Yes.,  84.    Arbitration, 

§70. 
Corlies  V.   Gardner,  3  Hall,  845.      Actions, 

§42. 
Corning  v.  Troy  Iron  &  Nail  Co.,  15  How., 

466.     Appeals,  gi^  739,  2713. 
Cort  V.  Ambergate  R.  R.  Co.,  6  Eng.  L.  & 

Eq.  Rep.,  237.     Arbitration,  §  164. 
Coryell  v.  Coryell,  Cox  N.  J.  Rep.,  885.     Ar- 
bitration, g  160. 
Costi^an  v.  Newland,  12  Barb.,  456.    Agency, 

§110. 
Coughlin  v.  N.  Y.  Cent,  R.  12.  Co,,  71  N.  Y., 

44:i.     Att'ys,  §240. 
CourcJer  v.  Ritter,  4  Wash.,  551.      Agency, 

§478. 
Course  v.  Steadman,  4  Dal.,  22.    Appeals,  §§ 

542.  546. 
Coursey  v.  Wright,  1  Har.  &  McH.,  896.    Ac- 
tions, §^  822.  825. 
Coutch  V.  Barton,  1  Morris,  854.     Appeals, 

§  1761a. 
Cox  V .  Mitchel,  7  C.  B.,  N.  S.,  55.    Att'ys. 

§227. 
Coxe  V.  United  States,  6  Pet.,  172.    Appeals, 

§  1612. 
Craig  V.  Parkis,  40  N.  Y.,  181.    Assignment, 

§17. 
Craig  V.  State  of  Missouri,  4  Pet,  410.    Ap- 
peals, §§  859,  902. 
Crane,  Ex  parte,  5  Pet,  190.     Att'ys,  §§25, 

29 ;  Appeals,  §  1029. 
Crane  v.   O'Keiley,   8  Mich.,   312.     Actions, 

§334. 
Cravath  v.  Plympton,  13  Mass.,  454.   Actions, 

§  425. 
Crawford  v.  Points,  13  How.,  11.    Appeals, 

^317. 
Crawshay  v.  Maule,  1  Swanst,  815.    Arbitra- 
tion, §  70. 
Crocker  v.  Lewis,  &  Sumn.,  1.    Agency,  §  26. 
Crockett,  In  re,  2  N.  B.  R.,  208.    Assignment, 
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AgencY,  §  703. 
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Fisk    Y.    Ewen,    46    N.    H.,    173.      Agency, 

§651. 
Fitzhugh  v.  Maxwell,  34  Mich.,  138.    Actions, 

§833. 
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Haile  v.   Smith,   1  B.  &  P.,  564.    Agency, 

^  683,  684. 
Hale  V.   Gaines,    22   How.,    144.     Appeals, 

§§  1001,  1004. 
Hall  V.  Hallett,  1  Cox,  184.    Att'ys,  §  168. 
Hall  V.  Hardy,  8  P.  Will.,  187.    Arbitration, 

§173. 
Hall  V.  Laver,  1  Hare,  571.    Att'ys,  §  288. 
Hall  V.  Robinson,  2  Comstock,  298.    Actions, 

§425. 
Hallett  V.  Byrt,  Carth.,  881.    Actions,  §  828. 
Hallett  V.  Desban,  14  La.  Ann.,  529.     Agency, 

§614 
Halloran  v.  Whitcomb,  48  Vt.,  806.    Att'ys, 

§89. 
Halsey  v.  Gi-ant,  18  Yez.,  78.    Arbitration, 

§179. 
Hambly  v.  Trqtt,  Cowp.,  872.     Actions,  §  425. 

niJton 

§  1868. 


)wp, 

5,    B 


Hamilton  v.  Moore,  8   DaL,  871.    Appeals, 


Hamilton  Co.  v.  Massachusetts,  6  WalL,  686. 
Appeals,  §§  891,  898,  916. 

Hammonds  v.  Barclay,  2  East  R,  285.  Ac- 
tions, §  329. 

Hamond  v.  Howell,  1  Mod.,  184.    Att'ys,  §  88. 

Hamond  v.  Howell,  2  Mod.,  218.    Att'ys,  %  88. 


Hanauer  v.  Woodruff,  15  WalL,  489.  Appeals, 
§1041. 

Hanford  v,  MoNair,  9  Wend.,  54.  Agency, 
§451. 

Hanger  v.  Abbott,  6  Wall.,  584.  Appeals, 
§914 

Hanna  v.  Mills,  21  Wend.,  90.  Actions,  §  42; 
Arbitration,  §  164. 

Hanson  v.  Armitage,  Bam.  &  Aid.,  544  Ac- 
tions, §  44. 

Hardeman  v.  Anderson,  4  How.,  640.  Ap- 
peals, §g  1487,  1526,  1584. 

Harding  v.  Watts,  15  East,  556.  Arbitration^ 
§128. 

Hardy  v.  Reeves,  5  Yez.,  426.  Arbitration, 
§184. 

Harrington  v.  Wheeler,  4  Yez.,  686.  Arbitra- 
tion, §176. 

Harris  v.  Dennie,  8  Pet.,  292.  Appeals,  §§  859, 
902,  1204. 

Harris  v.  Hardeman,  14  How.,  889.  Appeals, 
§  1672. 

Harris  v.  Ingledew,  8  P.  WilL,  91.  Arbitra- 
tion, §  184 

Harris  v.  Knipe,  1  Levz.,  58.  Arbitration, 
§  V19, 

Harrison  v.  Urann,  1  Story,  66.  Appeals, 
§1029. 

Harfod  v.  Yoorhies,  16  La.,  256.  Appeals, 
§821. 

Hart  V.  Mayor,  8  Paige,  881.  Appeals,  § 
1490. 

Hart  V.  Ten  Eyck,  2  Johns.  Ch.,  515.  Agency, 
§475. 

Hartshorn  v.  Day,  19  How.,  211.  Assigpi- 
ment,  §  16. 

Hartshorn  v.  Wright,  Pet.  C.  C,  64  Appeals, 
§  1172. 

Harvey  v.  Tyler,  2  Wall.,  828.  Arbitration, 
§  2119. 

Harvy  v.  Liddiard,  1  Starkie,  181.    Actions, 

Hassell  v.  Wilkes,  Co.  Ent.,  578a.    Actions, 

§325. 
Hatch  V.   Spofford,  22  Conn.,  497.  '  Att'ys, 

§227. 
Haven  v,  BeidUer  Manufg  Co,,  40  Mich.,  286. 

Actions,  §383. 
Hawley  v.   Cramer,  4  Cow.,  727.    Appeals, 

g  742.     Att'ys,  §  168. 
Hay  bum's  Case,  2  Dal.,  409.    Appeals,  §  204 
Hayes  v.  Caryll,  1  Brown  ParL  Oaa,  27.    Ar- 
bitration, §  176. 
Haynes  v.   Nice,   100   Mass.,    827.    Agency, 

§  538. 
Hay  ward  v.  Lomax,  1  Yem. ,  28.    Att'ys,  §  178. 
Hayward  v.   National  Bank,  96  U.  S.,  618. 

Appeals,  §  1969. 
Hecker   v.   Fowler,    1    Black,  95.    Appeals, 

§618. 
Heikling  v.  Hardy,  1  Moore,  61.    Actions, 

§42. 
Heister  v.  Fortner,  2  Binn.,  40.    Arbitration, 

§180. 
Hektograph  Co.  v.  Fourl,  11  Fed.  Rep.,  844 

Att'ys,  J§  288,  241. 
Helyear  v.  Hawke,  5  Es.  Ca.,  72,  note.  Agency, 

§476. 
Henderson   v.   Moore,   5   Cr.,   11.    Appeals, 

^§  298,  618,  1982. 
Henderson   v.   Poindexter,  12  Wheat.,  680. 

Appeals.  §  887. 
Henderson  v.  Tennessee,  10  How.,  811.    Ap- 
peals, §§  908,  1001,  1004. 
Henderson^s  Tobacco,  11  Wall.,  652.    Appeals, 

§865. 
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Heory  v.  Haiman,   25  Pa.  St,  859.    Att*ys, 

§  1«8. 
Henshaw  v.  Miller,  17  How.,  212.    Assign- 

ment,  ^  25. 
Hentsch  v.   Porter,   10   Cal.,  557.    Agency, 

S422. 
Hepourn  v.   Curts,  7  Watts,  800.    Appeals, 

tltf8. 
urn   V.    Ellzey,    2   Cr.,    445.    Appeals, 
'§1172. 

Herstelder,  The,   1   Rob.,  119,  n.    Appeals, 
§1882. 

Heslop  T.  Metcalfe,  8  MjL  &  C,  188.    Att'ys, 
§241. 

Hickie  ▼.  Starke,  1  Pet.,  98.    Appeals,  g  859. 

Hickman   t.    Walker,  Willes'    R,  27.    Ac- 
tions, §  118. 

HiegonsT.  Senk)r,9Mee&&W.,848.  Agencj, 
^209. 

HiU  V.  Cunningham,  25  Tez.,  26.    Att*ys> 
§224. 

HiU  T.  Perrett,  8  Taunt,  274.    Actions,  g  42. 

Hilliard  r.  Goold,  84  N.  H.,   230.    Agency, 
§62. 

Hilton   v.    Woods,  Law  Reports,  4  Equity 
Cases,  488.     Actions^  §  429. 

Himely  v.  Rose,  5  Cr.,  814.    Appeals,  §§  151, 


*? 
*, 


789,  2718.  2715. 
Hinckley  v.  Kreitz,  58  N.  Y.,  583.    Appeals, 

§1481. 
Hinckley  v.  Railroad  Co.,  100  U.  S.,  158.    Ap- 

p^s.  §  2720. 
Hine  v.  Dodd,  2/.tk.,  276.    Arbitration,  §  180. 
Hine  ▼.  TreTor,  4  WalL,  555.    Appeals,  §  899. 
Hipp  T.  Babin,  19  How.,  278.    Appeals,  ^  741. 
Hir^    V.   Ballon,    9   Pet»    167.     Appeals, 

§2508. 
Hitchcock  V.  Fitch,  1  Caines,  460.    Actions, 

§121. 
Hodge  ▼.  Vavasor,  1  Rolls'  R.,  418.    Actions, 

§116. 
Hodge  V.  Williams,  22  How.,  87.    Appeals, 

§  1608. 
Hodgkinson  t.  Kelly,  1  Hogan,  888.    Att'ys, 

§238. 
Hoffman  t.  Noble,  6  Mete.,  68.    Actions,  §  48. 
Hogan  y.   Ross,  11  How.,  296.    Appeals,  §§ 

1486,  14S7,  1495,  1502,  1524. 
Holbrook  v.  Wight,  24  Wend.,  169.    Agency, 

J;  682. 
en^s    Case,    2    Leach,    1026.     Appeals, 
^§  434,  1174. 

Holiand  v.  Russell,  80  L.  J.   (Q.    B.),  812. 
Agency,  §110. 

HoUiday  v.  Batson,  4  How.,  645.    Appeals, 
^§  1608,  2497. 

HoUings worth  v.  Barbour,  4  Pet,  475.    Ap- 
peals, §  1672. 

Holmes  v.  Jennison,  14  Pet.,  540.    Appeals, 
§552. 

Hopkin  V.  Commonwealth,  8  Mete.,  400.    Ac- 
tions, §  1 14. 

Hopkins  v.  Hopkins,  10  Johns.,  373.    Actions, 
§822. 

Hopkins  i\  Lee,  6   Wheat,   113.     Appeals, 
§  2715. 

Hopper  V.   Hopper,  2  Zab.,   725.     Appeals, 
§  1499. 

Horn  V.  Lockhart,  17  Wall.,  580.    Appeals, 
§904. 

Homheck  v.  Sleight,  12  Johns.,  198.    Agency, 
§474. 

Honiiblow  v.  Shirley,  13  Vez.,  81.    Arbitra- 
tion, §  179. 

Hosmer  v.  True,  19  Barb.  (N.  Y.),  106.    As- 
signment, g  17. 


Hough  V.  Edwards,  1  HurL  &  N.,  171.    Att*js, 

§286. 
Houseman  v.  Girard  Mutual  Building  &  Loan 

Association,  81  Pa.  St ,  256.    Att'ys.  §  15«. 
Houston  V.   Moore,  5  Wheat,  23.    Appeals, 

§§  1022, 1083,  1034. 
HoTenden  v.  Lord  Annesly,  2  Sch.  A  Lefr., 


639.    Agency,  §  29. 
kiuie, 

§478. 


Howard  t.  Baiuie,  2  H.  BL,  618.    Agency, 


HoweU  V,  Hardind,  8  East  862.    Att^ys*  §  239. 
HoyU  Ex  parte,  18  Pet,  290.    Appeals,  §  1029 ; 

Att'ys,  §  29. 
Hoyt  V.   Shelden,  1    Black,  521.      Appeals, 

§895. 
Hozey  t.  Buchanan,  16  Pet,  215.    Appeals, 

898,  2813. 
Hubbell  V.  Coudrey,  5  Jbhna,  132.    Actionflt 

§  121. 
Hubbert  v.   Carter,   1  Term,   745.    Actinns, 

§44. 
Hudgins  t.  Kemp,  18  How.,  585.    Appeals, 

§j$  1486,  1502,  1507. 
Hudson    T.    Ouestier,    7   Cr.,    1.      Appeals, 

^  738,  1823,  2476. 
Hughes  V.  Wheeler,   8  Cow.,  77.     Actions, 

§  113. 
Huguenin  t.  Basely,  15  ves.,  Jr.,  184    Ap- 
peals, §  155a 
Hulsecamp  t.  Teel,  2  DaL,  858.     Appeals, 

§614. 
Humiston  t.  Stainthorp,  2  Wall.,  106.     Ap- 
peals, §§  293,  317. 
Humphreys  r.  Ifnion  Ins,  Co,,  8  Mason,  44:^ 

Appeals,  §  1325. 
Hunley  v.  Scott,  19  La.  Ann.,  161.    Appeals, 

§1045. 
Hunt  y.  Adams,  5  Mass.,  858.    Assignment, 

Hunt  V.  Knickabacker,  5  Johns.,  829.  Agency, 

§474. 
Hunt  V.  Palas,  4  How.,  590.    Appeals,  §  768. 
Hunt  V.   Wickliffe,    2   Pet,    214.    Appeals,' 

§  1672. 
Hunter  v.  Martin,  7  Cr.,  628.    Appeals,  §  1029. 
Huntington  v.  Texas,  16  WalL,  412.     Appeals, 

§904. 
Hyatt  V.  Barwell,  19  Vez.,  489.    Arbitration, 

§180. 


I. 


nsley  v.  Stubbs,  5  Mass.,  283.  Actions,  §§  332, 
325. 

Imlay  v.  EUef sen,  2  East,  457.    Att'ys,  §  227. 

Ingalls  ▼.  Lord.  1  Cow.,  240.    Att^s.  §  236. 

Inglee  r.  CooHdge,  2  Wheat,  863.  Appeals, 
§§  859,  1927,  1929. 

Ingraham  v.  Disborough,  47  N.  Y.,  421.  As- 
signment, §  22. 

Ingraham  v.  Gayer,  13  Mass.,  146.  Actions, 
§48. 

Ingraham  v.  liartin,  16  Me.,  373.  Actions, 
§840. 

Ingraham  v.  Milnes,  8  East,  446.  Arbitration, 
§127. 

TSSURJLSCE  OOHPANISS. 

American  &  Ocean  Ins.  Co.  t.  Canter,  1  Pet, 

511.     Appeals.  §  151.       « 
Columbian  Ins.  Co.  v.  Wheelright,  7  Wheat, 

534.     Appeals,  §  1012. 
Insurance    (^.    v.    Bailey,    18    WalL,    62L 

Agency,  §  470. 
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Insurance  Co.  v.  Barton,  18  WalL,  603.    Ap* 

peals,  §1766. 
Insurance  Co.  ▼.  Boon,  5  Otto,  117.    Agency, 

§548. 
Insurance  Co.  t.  Comstock,  16  Wall.,  258. 

Appeals,  ^  2154. 
Insurance    Co.    v.    Folson,    18    Wall.,    249. 

Agency,  §  543. 
Insurance   Co.  v.   Hendren,  93  U.  S.,  287. 

App^s,  §  789. 
Insurance  Co.   v.   Mordecai,  21    How.,  195. 

Appeals,  §g  195,  1299. 
Insurance  Co.  v.  Bitchie,  6  Wall.,  541.    Ap- 
peals, §§  228,  689. 
Insurance  Co.  v.  Treasurer,  11  WalL,  204. 

Appeals,  g  911. 
Insurance  Co.  v.  Tweed,  7  WalL,  44.    Ap- 

peaU,  §§2112,  2115. 
Insurance  Co.  r.  United  States,  6  WalL,  765. 

Appeals,  §445. 
Insurance  Co.  v.  Wilson,  8  Pet.,  291.    AttVs, 

§25. 
Life  &  Fire  Ins,  Co.  of  New  York  v.  Wilson, 

8  Pet.,  808.    Appeals,  §  593. 
Karine  Ins.  Co.  v.  jQodgsou,  6  Cr.,  206.    Ap- 
peals, $$  618. 
New  York  F.  Ins.  Co.  v.  Lawrence^  14  Johns., 

48.    Agency,  §  475. 
New  York  Life  Ins.  Co.  ▼.  Hendren,  92  U.  S., 

2S6.    Appeals,  §1041. 
Ocean  Ina.  Co.  v.  FoUeySt  18  Pet,  164    Ap- 


St 


peals.  §  1029. 
.  Louis  ins.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  18 
Cent.  L.  J.,  468.    Agency,  2i8. 


&ving  V.  Humphrey,  1  Hopk.  (N.  Y.),  284. 

16. 


Assignment,  § 


J. 


Jackson  v.  Ashton,  8  Pet.,   148.     Actions, 

§114. 
Jackson  v.  Ashton,  10  Pet.,  480.    Appeals, 

§2448. 
Jackson  v.  Huntley,  5  Johns.,  59.    Agency,' 

§451. 
Jackson  v.  Lamphire,  8  Pet.,  280.    Appeals, 

§  1084. 
Jacques  v.  Cesar,  2  Wm.  Saunders,  101,  note 

1.    Appeals.  §  482. 
James  v.  van  Horn,  89  N.  J.  Law,  855.    Ac- 
tions, §  8^38. 
Jameson  t.  Swainstone,  2  Camp.  N.  P.  C, 

646.    Agency,  §597. 
Jarvis  v.  Chandler,  1  Turner  &  Russell,  819. 

Appeals.  §  2768. 
Jeffrey  v.  Bigelow,  18  Wend.,  618.    Agency, 

§47a 
Jenkins    v.    Brown,    14   Aid.    &   EU.,    496. 

Agency,  §  698. 
Jenkins  v.  Eldridge,  8  Story,  299.    Appeals, 

^892. 
Jennings  v.  Brig  Perseverance,  8  Dal.,  837. 

Appeals,  §  106. 
Jennings   v.  Commonwealth,   17   Pick.,  80. 

Appeals,  §  487. 
Jennisons  v.  Leonard,  21  Wall.,  802.   Actions, 

§888.  « 

Jerome  v.  McCarter,  21  WalL,  17.    Appeals, 

§§  1528,  1551,  1552. 
Jerrard  v.  Saunders,  2  Yez.  Jr.,  454.    Arbi- 
tration, §  184. 


Johnson  v.  Astell,  1  Leon.,  198.    Actions,  § 

116. 
Johnson   v.    Johnson,    8   Bos.  &  PuL,   170, 

Agency,  §  475. 
Johnson  v.  Steamboat  Lehigh,   18  Mo.,   589. 

Appeals,  §  1429. 
Johnston    v.  Jones,  1  Black,  209.    Appeals, 

§  2119. 
Jones  ▼.  Guaranty  &  Indemnity  Co.,  101  U. 

S.,  622.  Assignment,  §  18. 
Jones  y.  Marks,  47  Cal.,  243.  Agency,  ^  479. 
Jones  V.  Purefoy,  1  Vern.,  45.  Att'ySt  §167. 
Jones  V.  Thomas,  8  P.  WilL,  244,  note  f.  Ar- 
bitration, ^  184. 
Jones  V.  Thompson,  6  Hill,  621.  Att*yB,  §226. 
Jordan  v.  A^awam  Woolen  Co.,  106  Mass., 

571.    Appeals,  §  1481. 
Josselyn  v.  Commonwealth,  5  Mete.,  286.    Ap* 

peals,  §  487. 
Jourdan  v.  Barrett,  4  How.,  169.    Appeals, 

8 1098.  ^^^ 

Joyner  v.  Skippe,  Co.  Ent.,  670b.    Actions, 

§825. 
Joynes  v.  Statham,  8  Atk.,  887.    Arbitration, 

§172. 
Judson  V.  Corcoran,  17  How.,  612.    Assign^ 

ment,  §  10. 


K. 


Kahl  V.  Love,  87  N.  J.  L..  5.    AttVs,  §  165. 
Kaine.  In  re,  14  How.,  120.    Appeals,  §§  427, 

867.  * 

Kanouse  v.  Martin,  15  How.,  198.    Appeals, 

§^  567,  898. 
Karthaus  v.  Owings,  6  Har.  &  Johns.  (Md.), 

184.     Appeals,  §  1480. 
Kaye  v.  Waghorne,  1  Taunt,  428.    Agency, 

§457. 
Kean  v.  Davis,  1  Zab.,  688.    Agency,  §  298. 
Kearney  v.  Case,  12  Wall.,  275.    Appeals, 

2116,  2117. 
Kearney,  Ex  parte,  7  Wheat.,  42.    Appeals, 

§§  427,  1029. 
Kearney's  Case,  7  Wheat.,  88.    Att'ys,  §  86. 
Keene  v.  Warren,   18  Pet,  489.     Appeals, 

§  2719. 
Kellogg  V.  Gilbert,  10  John.,  220.    Att'ys, 

Kellogg  V.  Richards,  14  Wend.,  116.    Agency, 

§460. 
Kelly    V.    Munson,  7   Mass.,    819.    Agency, 

§649. 
Kelly  V.  Solari,  9  Mees.  &  W.,  64.    Agency, 

§475. 
Kelsev  v.   Forsyth,  21   How.,  86.    Appeals, 

§§565,  2103,  2112. 
Kelsey  v.  National  Bank  of  Crawford  Co.,  69 

Pa.  St.,  426.     Agency,  §  62. 
Kemble  v.  Kean,  6  Simons,  830.    Arbitration, 

§70. 
Kempe  v.  Kennedy,  5  Cr.,  185.   Actions,  §  114. 
Kendall  v.  United  States,  12  Pet.,  624.    Ap< 

peals,  §§  434,  1012. 
Kennedy  v.  Greorgia  State  Bank,  8  How.,  610. 

Appeals,  ^§  595,  2442. 
Kennedy  v.  Strong,  14  Johns.,  128.    Agency, 

§708. 
Keniiet  v.  Lloyd,  Bunb.,  58.    Appeals,  §  2445. 
Ketchumv.  Evertson,  18  Johns.,  865.  Agency, 

§478. 
Ketland  v.  The  Cassius,  2  Dal.,  866.   Appeals, 

§2445. 
Key  V.  Goodwin,  1  Moore  &  Payne,  841.    Ap» 

peals,  §  197. 
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Kill  V.  Hollister,  1  Wils.,  129.    Arbitration, 

§86. 
King,  The,  v.  Darlej,  4  East,  175.    Appeals, 

§2445. 
King  v.  Huston,  19  La  Ann.,  288.     Appeals, 

§1045. 
King  T.  Joseph,  5  Taunt.,  453.    Arbitration, 

§69. 

King,  The,  v.  Justice  of  Devon,  4  llaule  & 
Selw.,  422.    Agency,  §  452. 

King  V.  Justs,  1  Mauie  &  Selw.,  442.  Ap- 
peals, §  434. 

King  v.  Mason,  2  Temi,  581.    Appeals,  §  437. 

King  V.  Oliver,  Bunb.,  14.    Actions,  §  325. 

King  V.  Price,  6  East,  132.     Appeals,  §  434. 

King  V.  Queen,  14  Ad.  Sc  EU.,  N.  S.,  81.  Ap- 
peals. §  430. 

King,  The,  v.  Stone,  1  East,  642.  Actions, 
§825. 

King,  The,  v.  Town  Clerk  of  Ouilford,  8  Mod., 
208.     Actions,  §§  324.  325. 

King  V.  Waddington.  1  East,  146.  Appeals, 
§  434. 

King   V.  Walker,    1    Black,  286.      Actions, 

§12U 
King  V.  Young,  8  Term,  98.    Appeals,  §  487. 

Kingston  v.  BiaEiyly,  Co.  Ent.,  573a.  Actions, 
8  325. 

Kinloch  v.  Craig.  5  Term,  119.    Actions,  §  45. 

Kinsey  v.  Stewart,  14  Tex.,  457.  Att'ys, 
§224. 

Kircher  v.  Schalk,  89  N.  J.  Law  R.,  835.  Ac- 
tions, §  332. 

Kitchen  v.  Randolph,  8  Otto,  86.  Appeals, 
§  1498. 

Kleine  v.  Catara,  2  GalL,  61.  Arbitration, 
§158. 

Klinger  v.  State  of  Missouri,  18  Wall,  257. 
Appeals,  g  863. 

Knabe  v.  Femot,  14  La.  Ann.,  847.  Appeals, 
8  1490. 

Knapp  V.  Banks,  2  How.,  78.  Appeals, 
§§568,  567,  570,  592. 

Knapp,  In  re,  85  N.  Y.,  284.    Att'ys,  §  240. 

Knox  V.  Symmonds,  1  Yes.,  Jr.,  869.  Arbitra- 
tion, §  155. 

Koster  v.  Eason,  2  Maule  &  Selw.,  112. 
Agency,  §  649. 


L. 


Ladd  v.  North,  2  Mass.,  514.    Actions,  §  825. 

Lamb  v.  Parkman,  21  Law  Rep.,  589.  Ap- 
peals, §  2768. 

Lamberton  v.  Foote,  1  Doug.,  104  Att'ys, 
§237. 

Landes  v.  Brant,  10  How.,  870.  Appeals,  §  786. 

Laiifer  v.  Sumner,  17  Mass.,  110.  Actions, 
§§  46,  48 ;  Appeals,  §  1077. 

Langdon  v.  Gkx>le,  8  Ler.,  21.    Assignment, 

§13. 
Langridge  v.  Levy,  2  Mees.  &  W. ,  582.  Agency, 

S$  26 ;  Att'ys,  §  156. 
Lanier  v.  GaUatas,  18  La.  Ann.,  175.    Appeals, 

§227. 
Lann  v.  Church,  4  Madd.,  207.     Att'ys,  §  288. 
Lathrop  v.  Judson,  19  How.,  66.     Appeals, 

§  1929. 
Latouche  v.  Lord  Dunsany,  1  Sch.  &  Lefr., 

137.     Arbitration,  §  180. 
Lavett  V.  The  People,  7  Cow.,  840.    Appeals, 

§483. 
Lawler  v.  Walker,  14  How.,  154.    Appeals, 

§885. 


Leach  v.  Greene,  12  N.  B.  R.,  376.    Aaai^^- 

ment,  §  24. 
Lee  V.  I>e,  8  Pet.,  44.     Appeals.  §  546. 
Lee  V.  Monroe,  7  Cr.,  868.     Agency,  §  54. 
Lee  V.  Shore,  1  Bam.  &  Cress.,  94.    Agency, 

§§  704,  705. 
Lee  V.  Watson,  1  Wall.,  887.    Appeals,  §  559. 
Leeds  v,  Cheetham,  2  Pet.  Condens.,  76.     Ap- 
peals, 1 161. 
Leeds  v.  Marine  Ins.  Co.  of    Alexandria,  2 

Wheat.,  888.    Agency,  §  54. 
Leese  v.  Clark,  20  CaL,  417.    Appeals,  g  738. 
Lefevre  v.   Floyd,   1  Marsh.,   318.    Agency, 

§597. 
Leftly  V,  MHU,  4  D.  A;  E.,  177.   Agency,  §  476. 
Leftwich's   Case,   20  Gratt.,  728.     Appeals, 

§3002. 
Leigh's  Case,  Carth.,  169.    Att'ys,  §  28. 
Leigh*s  Case,  8  Mod.,  8a5.    Att'ys*  §  28. 
Leigh's  Case,  1  Munf.,  481.    Att'ys,  §  32. 
Leland  v.  The  Medora,  14  Pick.,  285.  Actions, 

§118. 
Leland  v.  Wilkinson,  6  Pet.,  817.    Appeals, 

§1928. 
Leonard  v.  Davis,   1  Black,   488.     Actions, 

§425. 
Leonard  v.  Stacy,  6  Mod.,  68.     Actions,  § 

322. 
Le  Roy  ▼.   Beard,  8  How.,    451.     Agency, 

§458. 
Le  Roy  v.  Piatt,  4  Paige,  81.     Appeals,  §  742. 
Les  Bois  v.   Bramell,  4  How.,  449.    Appeals, 

§§  1097,  1120, 1181. 
Lessieur  v.   Price,    12  How.,  60.     Appeals, 

§1125. 
Lestrade  t.  Perrera,  6  Annual,  898.    Agency, 

§547. 
Leveridge  v.  Cooper,  8  Russell,  1-64.    Assign- 
ment, §  10. 
Levistones    v.   Landreauz,    6    Annual,    26. 

Agency,  §  547. 
Levy   V.  Fitzpatrick,  15  Pet.,  167.    Appeals, 

§§  821,  822. 
Levy  V.  Stewart,   11  WalL,  249.     Appeals, 

§914. 
Lewis  V.  Campau,  8  WalL,  106.     Appeals, 

§879. 
Lewis  V.  Coxe,  6  Harrington,  401.    Agencv, 

§454. 
Lewis  V.  Jones,  4  B.  &  C,  518.    Agency, 

§460. 
Lewis  V.  Webb,    8  GreenL,  826.     Appeals, 

§  227. 
Lickbarrow  t.  Mason,  6  East  R.,  25  n.    Ac- 
tions, §  829. 
Lincoln   v.  Claflin,  7  WalL,  132.     Appeals, 

§§  1761,  2119. 
Linghen  v.  Broughton,  8  Bulst,  206.   Actions, 

§119. 
Livingston  v.  Bishop,  1  Johns.,  290.    Agency, 

«^662. 
Livingston  ▼.  Livingston,  4  Johns.  Ch.,  290. 

Appeals,  8  742. 
Livingi^n  v.  Moore,  7  Pet.,  551.    Appeals, 

§§  900,  1029. 
Livingston  v.  Story,  12  Pet,  889.    Appeals, 

§738. 
Lloyd  V.   Alexander,   1    Cr.,  865.     Appeals, 

§§  1502,  2441. 
Lock  V.  WiUiford,  Bunb.,  72.    Appeals,  §  2445. 
Lock  wood  V.  Thome,  1  Kern.,  170.  Accounts, 

§§  3,  4,  8. 
Lock  wood  V.  Thome,   18   N.  Y.,  289.    Ac- 
counts, §  4. 
Long  V.   Converse,  91  U.  S.,   105.    Appeals, 

§1001. 
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liOngmeid  v.  Holliday,  6  Exch.,  761.    Att^ys, 

1 156. 
Loomis  y.  Loomis,  26  Yt.,  198.    Assignment, 

§10. 
Loop  V.  Litchfield,  42  N.  Y.,  851.    Att'ys,  §  156. 
Loraine  v.  Cartwright,  3  Wash.,  151.    Agency, 


8§  458,  478. 
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Lord  V.  Wormleighton,  1  Jacob,  580.    Att'ys, 

§236. 
Loring  v.  Qumey,  6  Pick.,  15.    Actions,  §  42. 
Loring  V.  Marsh,  2  Cliflf.,  822.     Att'ys,  §  227. 
Losee  v.  Clute,  51  N.  Y.,  494.    Att'ys,  §  156. 
Lownsdale  v.  Parrish,  21  How.,  290.     Ap- 
peals, §612. 
Lucas    V.   reacock,    9    Beav.,   177.     Att'ys, 

§288. 
Ludlow  V.  Simond,  2  Caines'  Cases,  56.    Ap* 

peals,  §742. 
Lukm  v.  Eve,  Moore,  89.    Actions,  ^  824, 

825. 
Lutwich  v.  Hussy,  Cro.  Eliz.,  19.    Actions, 

§119. 
Lutz  V.  Linthicum,  8  Pet.,  166.    Arbitration, 

§§  9,  151. 
Lyle  V.  Rogers,   5  Wheat.,  894.    Arbitration, 

§§  128,  152. 
Lytle  V.  Arkanses,  9  How.,  814.    Appeals, 

§1114. 

M. 

Mc Alpine  v.  Swift,  1  Ball  &  Beat.,  285.  Ar- 
bitration, §  179. 

McArdle,  Ex  parte,  7  WalL,  514.  Appeals,  §§ 
589,  867. 

McBride  v.  Hoey,  11  Pet.,  167.  Appeals,  § 
1171. 

McCabe  v.  Fogg,  60  How.  Pr.,  488.  Att'ys, 
§241. 

HcCargo  v.  Chapman,  20  How.,  555.  Ap* 
peals,  §  288. 

JiTCiemmons  v.  Ordhamt  8  Binn.,  88.  Ap- 
peals, §5  107. 

HcClung  V.  Silliman,  6  Wheat,  601.  Ap- 
peals, ^  484,  901. 

HcCoIlum  V.  Eager,  2  How.,  61.  Appeals, 
§§  291,  869,  2503. 

McCorabie  v.  Davies,  6  East,  588.  Agency, 
§§  651,  708. 

M'Cormick  ▼.  Sullivant,  10  Wheat,  192.  Ac- 
tions, §  114. 

HcCracken  v.  Pool,  19  La.  Ann.,  869.  Ap- 
peals, §  1045. 

Mcl>onogh  V.  Millaudon,  8  How.,  698.  Ap- 
peals, §§  1121,  1182. 

HcGarrahan  v.  Maxwell,  28  Cal.,  91.  Ap- 
peals, §  1490. 

McGavock  v.  Woodlief,  20  How.,  225.  Agency, 
§546. 

McGiU  v.  Bank  of  United  States,  12  Wheat., 
514.    Appeals,  §  1428. 

McGwire  ▼.  Commonwealth,  8  WalL,  882. 
Appeals,  ^  768,  1485l 

Mclntire  v.  Wood,  7  Cr.,  506.   Appeals.  §  484. 

Mackay  v.  Dillon,  4  How.,  421.  Appeals,  g§ 
1120,  1121. 

Mackenzie  v.  Scott,  6  Bro.  Pari.  Cases,  280. 
Agency,  §  649. 

McKinney  v.  Carroll,  12  Pet.,  66.  Appeals, 
§S  888,  1121,  1127,  1171. 

McKnight  ▼.  EJrentz,  51  Pa.  St.,  232.  Assign- 
ment, §27. 

McNeU  V.  Tenth  Nat  Bank,  46  N.  Y.,  825. 
Assignment,  §  28. 

McNulty  ▼.  Batty,  10  How.,  72.  Appeals,  § 
589. 
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Mc  Willie  v.  Perkins,  20  Rob.,  169.     Appeals, 

§593. 
Magwire  v.  Tyler,  1  Black,  199.     Appeals,  § 

736. 
Magwire  v.  Tyler,  8  Wall.,  658.    Appeals,  §§ 

786,  911. 
Mallough  V.  Barber,. 4  Camp.,  150.    Agency, 

§  156. 
Mandelbaum  v.  The  People,  8  WalL,  813.  Ap- 
peals, §  2318. 
Mandeville  v.  Riggs,  2  Pet,  489.    Appeals,  § 

1672. 
Mandeville  v.  Welch,  5  Wheat,  277.    Assigpi- 

ment,  §§  20,  27. 
Manning  vs.  Westeme,  2  Yem.,  606.    Att'ys, 

§178. 
Manuf'g  Co.  v.  Dehon,  5  Pick.,  7.    Agency, 

§651. 
Map  V.  Sidney,  Cro.  Jac.,  688.    Actions,  §§ 

116,  117,  118,  119. 
Market  Co.  ▼.  Hoifman,  101  U.  S.,  112.    Ap- 
peals, §  587. 
Marquat  v.  Marquat,  12  N.  Y.,  841.    Appeals, 

§742. 
Marr  v.  Given,  23  Me.,  55.    Agency,  §  471. 
Marriot  v.  Shaw,  Comyn's  Rep.,  274.  Actions, 

§§  824,  825. 
MarshaU  v.  Meech,  51  N.  Y.,  140.    Att'ys,  § 

240. 
Martin  v.  Dortch,  1  Stew.  (Ala.),  479.    Ap- 

I>eals,  §1429. 
Martin  v.  Hunter,  1  Wheat,  805.    Appeals, 

§§  150,  782,  789,  743,  859.  1029,  1034,  1115, 

1117,  1204,  1882,  1585,  l(fe9,  2718,  2715. 
Marwin  v.  Maiidel,  125  Mass.,  562.    Agency, 

§539. 
Mason   v.   Dixon,    1   Jones,   178.     Actions, 

§822. 
MoHon  V.  Ship  Blaireau,  2  Cr.,  241.    Appeals, 

§1168. 
Massie  v.  West,  6  Cr.,  148.    Appeals,  S  108. 
Mastersonv.  Herndon,  10  WalL,  416.  Appeals, 

§1497. 
Matthews  v,  McStea,  1  Otto,  7.    Appeals,  § 

1045. 
Matthews  ▼.  McStea,  20  WalL,  640.    Appeals, 

§  1045. 
Matthews  v.  Warner,  4  Yes.,  186.    Appeals, 

§  1828. 
Matthetos  v.  Zane,  5  Cr.,  98.    Appeals,  §  1181. 
Mature  v.   West,   Cro.  Eliz.,  665.    Actions, 

§119. 
Maule  ▼.  Murray,  7  Term,  466.    Att'ya,  §  227. 
Maxwell  v.  Newbold,  18  How.,  516.  Appeals, 

§895. 
May  V.  Alvares,  Cro.  Eliz.,  887.     Actions, 

§119. 
May  V.  Goodwin,  27  Ga.,  358.    Appeals,  §  742. 
Mayer  v.  Bulkrod,  4  Wash.,  849.    Appeals, 

§106.  • 

Mayor,  etc.,  of  Albany  v.  Cunliff,  2  N.  Y., 

165.    AU'ys,  S  156. 
Mayor  of  New  Orleans  v.  De  Armas,  9  Pet, 

284.    Appeals,  §  859. 
Meany  v.  Head,  1  Mason,  823.    Actions, 

Meaux  v.  BeU,  1  Hare,  73.    Assignment,  §  10. 
Mech.  &  Tr.  Bank  N.  O.  v.  Walter,  7  Kob., 

451.    Appeals,  §  598. 
Medford  v.  Domey,  2  Wash.,  488.    Appeals, 

§898. 
Meec/i  V,  Smith,  7  Wend.,  815.    Agency,  §  451. 
Merced  Mining  Co.  v.  Ftoniont,  7  CaL,  181. 


Appeals,  §  1490. 
Meredith  v.  Canterbury,  8  N.  H.,  80.  Actions, 
§118. 
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Heredity  v.  Hinsdale,  2  Caines,  992.    Agency, 

g474. 
Merrill  v.  Petty,  16  Wall.,  838.    Appeals,  § 

567. 
Mesa  V.  United  States,  3  Black,  731.    Appeals, 

§§  1399,  1808,  1868. 
Messenger  v.  Mason,  10  WalL,  509.    Appeals, 

g  895. 
Messier  v.  Aoaery,  1  Yeates,  640.    Agency, 

§649. 
Mevers  V.  Field,  87  Mo.,  434.    Appeals,  §  742. 
Milbum,  Ex  partem  9  Pet.,  710.     Appeals, 

§  1029. 
Miller  v.  Aris.  8  Esp.,  381.    Agency,  §  111. 
Miller  v.   Finkle,  Park.   Cr.  Cas.,  874.    Ap- 
peals, §484. 
Miller  v.  Hackley,  5  Johns.,  375.     Actions, 

§121. 
Miller  v.  Nichols,  4  Wheat,   811.     Appeals, 

fc;§  793,  859,  902,  1208. 
Mills  V.  Duryee,  7  Cr.,  481.    Appeals,  §  1075. 
Mills  V.  Fowkes,  5  Bing.  N.  C,  4o5.    Agency, 

g638. 
Mills  V.  Hoag.  7  Paige,  18.    Appeals.  §  881. 
Milne  v.  Gratrix,  7  East,  607.    Arbitration, 

g69. 
Milne   v.   Moreton,    6   Bin.,   861.     Appeals, 

gl077. 
Milnes  v.  Qery,  14  Ves.,  400.    Arbitration, 

§§  66,  70. 
Miltenberger  v.  Morrison,  89  Mo.,  78.    Ap- 
peals, §  742. 
Milwaixl  V.  Coffin,  2  W.  Bl.,  1880.    Actions, 

§§  824,  825.     , 
Milward  r.  Earl  Thanet,  5  Vez.,  720,  note. 

Arbitration,  §  178. 
Milwaukee  Railroad  Co.,  Ex  parte,  5  Wall., 

188.     Appeals,  gg  1810,  1487. 
MUwaukee  K.  R.  Co.,  Ex  parte,  5  Wall.,  825. 

Att'ys.  §  29. 
Milwaukee  &  Minnesota  B.  Co.  y.  Soutter,  2 

Wall.,  440.    Appeals,  §  385. 
Minor  v.   Tillotson,   1  How.,  388. 

g§  618,  869. 
Minor  v.   Tillotson,  3  How.,  892. 

§§  1938,  1939,  1943. 
Minot  V.  Prescott,  14  Mass.,  495. 
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Minter  ▼.  Crommelin,  16  How.,  87.    Agency, 

§  473. 
Miscnaud  v.  Girard,  4  How.,  603. 

^  159,  531 ;  Appeals,  gg  285,  383,  ™,  .... 
Mitchel  v.  United  States,  9  Pet,  761.    Ap- 
peals, §§1129,  3601. 
Mitchell  V.  Harmony,  18  How.,  115.   Appeals, 

§§2563,3717. 
Mitchell  V.  Harris,  4  Bro.  Ch.  R.,  811.    Arbi- 
tration. §  66. 
Mitchell  V,  Harris,  2  Ves.  Jr.,  139.    Arbitra- 

Ifon,  §  66. 
Molnn  V.  Ferrens,  9  Wheat.,  687.    Actions, 

§  114. 
Monougahela   Navigation  Co.  t.   Fenton,  4 

Watts  &  Serg.,  205.     Arbitration,  §  63. 
Montgomery  v.  Anderson,  31  How.,  886.    Ap- 
peals, g§  393,  565. 
Montgomery  v.  Henry,  1  Dal.,  50.    Appeals, 

g  1825. 
Montgomery  v.  Hernandez,  13  Wheat,  129. 

Appeals,  ^§  888,  1001,  1004,  1127. 
Mooney  v.   Lloyd,    5  Serg.    &   Rawle,  411. 

Att'ys,  §  224. 
Moore  v.  Dodd,  1  A.  K.  Marsh.,  108.  Agency, 

§173. 
Moore   v.   Green,   19  How.,   69.    Agency,  § 
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Moore  v.    Moore,    1  Selden,  262.      Agency, 
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Moore  ▼.  Robbins,  18  Wall.,  668.     Appeals, 
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Morcook  V.  Dickens,  Ambler,  678.    Arbitra- 
tion, g  180. 
Mbrdecai  v.  Lindsay,  19  EDow.,  200.    Appeals, 

^  825,  827,  565. 
More  v.  Mississippi,  21  WalL,  686.    Appeals, 
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More  wood  v.  Enequist,  28  How.,  494.    Ap- 
peals, §899. 
Morgan  y.  Bradley,  8  Hawks,  559.    Actions, 

§425. 
Morgan  v.  Powell,  8  Ad.  &  EIL  (N.  S.),  278. 

Actions,  §  429. 
Morgan  v.  Stell,  5  Binn.  (Pa.),  805.    Agency, 

§60. 
Morral  v.  McClellan,  1  Wend.,  178.    Agency, 
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Morrill  V.  Cone,  32  How.,  82.    Agency,  §  471. 
Morris  ▼.   Cleasby,  4   Maule  &  Selw.,  666. 

Agency,  §  649. 
Morris  V.  Colman,  18  Vea,  487.    Arbitradoo 

§  70. 
Morris  ▼.  Summerl,  2  Wash.,  203.    Agency, 

§156. 
MorseU  V.  Hall,  13  How.,  212.  Appeals,  g§  286, 
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Moses  V.  The  Mayor,  U  Wall.,  890.    Appeals, 

§§  393,  3503. 
Moss  V.  Livingston,  4  N.  Y.,  208.    Agency, 
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Mott  V.  Kip,  10  Johns.,  479.    Agency,  §  05. 
Mott  T.  Smith,  16  Cal.,  688.    Agency,  §  4M. 
Mountfort  v.   Hall,  1  Mass.,  448.    Appeals, 

§107. 
Mountz  V.  Hodgson,  2  Curt,  134.    Appeals, 
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Mulholm  T.  Cheney,  Addison,  801.    Actions, 

§837. 
Muller  y.  Ehlers,  1  Otto,  349.     Appeals,  §g 

1968,  1969. 
Murdock  v.  City  of  Memphis,  20  Wall.,  690. 

Appeals,  §  868. 
Murphy  v.  Stewart,  2  How.,  268.    Appeals, 

§892. 
Murphy  .v.  Webber,   61  Me.,  478.    Agency, 

Murray  v.  Burling,  10  Johns.,  172.    Agency, 
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Murray  v.  Charleston,   96  U.  S.,  482.    Ap- 
peals, §  1048. 
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ed.).  384.    AgejKj,  §649. 
Murray  v.  Gibson,   16  How.,  420.    Agency, 

g§  417.  430,  421. 
Murray  v.  Schooner  Charming  Betsy,  2  Cr., 
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peals, §  1168. 

Navis  V.  Waters,  1  John.  Ch.,  86.  Appeals, 
§882. 

Neilson  v.  Lagow,  12  How.,  110.  Appeals, 
g§  736,  792,  911. 

Nelson  t.  Cowing,  6  Hill,  886.    Agency,  g  478, 
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NaMt  V.  Dallam,  7  Gill  &  J.,  607.  Appeals, 
§  1944 ;  Arbitration,  §  149. 
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tions, §  114. 
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New  Orleans  v.  Winter,  1  Wheat.,  91.  Ap- 
peals, §  1122. 
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Nicholass,  Ex  parte,  4  Rob.,  58.  Appeals, 
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Nightingale  v.  Devisone,  6  Burr.,  2589. 
Agency,  §  61. 

Nind  V.  Marshall,  1  Brod.  &  Bing.,  819. 
Agenpy,  §  476. 

Nixon  V.  Hyseroft,  5  Johns.,  58.  Agency, 
§478. 

Noonan  v.  Bradley,  12  WalL,  129.  Appeals, 
§§  741,  898. 

Noonan  v.  Orton,  12  N.  B.  B.,  405.  Assign- 
ment, §  26. 

Norris  v.  Crocker,  13  How.,  429.  Appeals, 
^  228,  589. 

Norris  v.  Durham,  9  Cow.,  151.  Appeals, 
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Norris  v.  Jackson,  9  WalL,  125.  Agency, 
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United  States  v.  Gomez,  3  Wall.,  758.  Att'ys, 
§25. 

United  States  v.  Goodwin,  7  Cr.,  108.    Ap- 
peals. §§  19,  105,  106,  157,  1029. 

United  States  v.  Griffin,  5  Wheat,  205.    Ap- 
peals, §  435. 

United  States  t.  Grush,  5  Mason,  290.    Ap- 
peals, §  435. 

United  States  V.  Hamilton,  3  Dal.,  17.  Appeals, 
g  1029. 

United  States  r.  Hart,  6  WalL,  772.   Appeals, 
»445. 

United  States  t.  Haynes,  2  McL.,  155.    Ap- 
peals, ^  1825. 

United  States  v.  Hodge,  8  How.,  584.    Ap- 
peals, §  1299. 

United  States  v.  Hooe,  1  Cr.,  818.    Appeals, 
5^  106 ;  Att'ys,  §  228. 

United  States  v.  Hooe,  8  Cr.,  78.    Appeals, 
§  2755. 

United  States  v.  Hudson,  7  Cr.,  82.    Appeals, 
§428. 

United  States  v.  King,  8  How.,  778.    Actions, 
§  471 ;  Appeals,  ^  736,  1181. 

United  States  v.  King,  7  How.,  844    Appeals, 
gg  2079,  2116. 

United  States  v.  Kirkpatrick,  9  Wheat,  720. 
Agency,  §  589. 

United  States  v.  Knight,  1  Black,  488.    Ap- 
peals, gg  892,  2476. 

United  States  v.  La  Vengeance,  8  Dal.,  297. 
Appeals,  gg  2445,  2446. 

United  States  v.  libbey,  1  Woodb.  &  M.,  221. 
Appeals,  §  428. 

United  States  v.  Moore,  8  Cr.,  159.    Att'ys, 
§29. 

United  States  t.  More,  8  Cr.,  170.    Appeals, 
§427. 

United  States  v.   Nourse,  6  Pet.,  470.     Ap- 
peals, gg  1029, 1825,  1826, 1880;  Att'ys,  §  29. 

United  States  v.  Palmer,  8  Wheat,  634    Ap- 
peals, g  1168. 

United  States  v.  Percheman,  7  Pet,  51.    Ap- 
peals, gg  1129,  1182. 

United  States  r.  Pirates,  5  Wheat,  199.    Ap- 
peals, g  435. 

United  States  v.  Robinson,  4  Mason,  817.    Ap- 
peals, g  485. 

United  States  ▼.  Ross,  1  Gall..  624     Appeals, 
§435. 

United  States  v.  Ross,  92  U.  S.,  231.    Agency. 
§415. 


United  States  v.  The  Sally,  2  Cr.,  406.  Ap- 
peals, gg  2445,  2446. 

United  States  v.  Samperyac,  Hemp.,  118b 
Appeals,  g  892. 

Unitea  States  v.  Smith,  1  liason,  147.  Ap- 
Deals  435 

United  States* v.  Smith,  11  Wheat,  172.  Ac- 
tions, §115. 

United  States  v.  Soulard,  10  Pet,  105.  Ap- 
peals, g  2601. 

United  States  v.  Tynen,  11  Wall.,  88.  Ap- 
peals, gg  589,  865. 

United  States  v.  Villabolos,  6  How.,  90.  Ap- 
peals, §  1299.      . 

United  States    v.  Yillalonga,  28  Wall.,   dS. 


Agency,  §  711. 
>d  States  v.  \vigj 
peals,  ^  786,  1129. 


United  States  vu  Wiggins,  14  Pet,  850.    Ap- 


United  States  v.  Williams,  1  Cliflf-,  17.  Ap- 
peals, ^  480. 

United  States  v.  Wilson,  8  Blatch.,  485.  Ap- 
peals, g  428. 

United  States  v.  Yules,  6  How.,  608.  Ap- 
peals, g  1866. 

Utley  V.  Donaldson,  94  U.  S.,  29.  Agency, 
§105. 

V. 

Vanadas  v.  Hopkins,  1  J.  J.   Marsh.,   287. 

Agency,  gg  476,  478. 
Van  Allen  v.  The  Assessor,  8  Wall.,  578.    Ap- 
peals, §  1211. 
Van   Antwerp  v.  IngersoU,  2   Caines,    106. 

Agency,  §  54. 
Van  Benthuysen  t.  Crapser,  8  Johns.,  257. 

Arbitration,  §  176. 
Vance  v.  Campbell,  1  Black,  480.    Appeals, 

§  556. 
Vanderberg  v.  Hull,  20  Wend.,  70.    Agency, 

§  614 
Van   Eps   v.    Schenectady,  12    Johns.,   436. 

Agency,  §  478. 
Van  Raug  v.  Van  Arsdaln,   8  Caines,   154. 

Actions,  §  121. 
Van  Rensselaer  v.  Watts,  7  How.,  784.    Ap- 

I^als,  2504. 
Veazie  v.    Wadleigh,  11  Pet,  65.     Appeals, 

§2602. 


Veil  V.  Mitchel,  4  Wash.,  J05.    Agency,  g  651. 
3n  V.  Coleman, 
§  292,  1001,  1004. 


Verden  v.  Coleman,  18  How, 


.,  86. 


Appeals, 


Vernon  v.  Alsop,  2  Lev.,  77.  Assigpiment, 
§14 

Very  v.  Very,  18  How.,  860.    Agency,  §  471. 

Vilas  V.  Downer,  21  Vt,  419.    Att'ys,  §  280. 

Villabolos  v.  United  States,  6  How.,  81.  Ap- 
peals, §§  10,  871,  1808,  1861,  1669. 

Voorhees  v.  Bank  of  U.  S.,  10  Pet,  449.  Ap- 
peals, §  1671. 

Vrouw  Hermina,  1  Rob.,  168.   Appeals,  g  1882. 

Vymor's  Case,  8  Co.  R,  81,  b.  Arbitration, 
§69. 

w. 

Wadleigh  t.  Veasie,  8  Sumn.,  167.    Att'ys, 

§227. 
Wainwright  t.  Bridges,  19  La.  Ann.,  284  Ap- 


peals, §  1048. 
Ido 


Waldo  V.  Caty,   16  Ves.,  209.    Appeals,  §g 

1489,  1550.  , 

Waldon  v.  Craig,  9  Wheat,  576.    Appeals, 

§g  168,  483. 
Wale  V.  Hill,  1  Bulstrode,  149.     Actions,  § 

828. 
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Walker  t.  Bank  of  New  York,  »  N.  Y.,  688.  [  West  ▼.  Braahear,  14  Pet,  51,    Appeals,  § 

Agency.  §  292. 
Walker  v.  DreviQe,  12  Wall.,  440.    Appeals, 

g822. 
Walker  v.  Kailroad,  8  Cash.,   8.     Appeals, 

§  1944. 


Walker  v.  Taylor,  5  How..  84.  Appeals,  §  1189. 
Walker  ▼.  United  States,  4  Wall,  168.    Ap- 


peals, g§  567.  59i. 
Llac 


Wallace  v.  McConnell,  18  Pet.,  88.    Actions, 

^115. 
Wallen  v.   Williams,  7  Cr.,  37a     Appeals, 


J  1525. 
3 


Walls  V.  Roach,  10  La.  Ann.,  548.    Appeals, 

g  1438. 
Walsh  V,  Bailie^  10   Johns.,  180.    Agency, 

§451. 
Walsh  V.  Durkin,  12  Johns.,  99.    Att'ys.  §  227. 
Walsh  V.  Whitcomb,  8  Esp.,  585.     AttVs,  §  89. 
Walton  V.   CouUon,   1  McL.,  182.    Actions, 

Walton  ▼.  United  States,  9  Wheat.,  6(fl.  Ap- 
peals. §g  1766.  1908. 

Walton  V.  Williams,  7  Cr.,  279.  Appeals, 
§  1489. 

Wara  V.  American  Bank,  7  Mete,  488.  Arbi- 
tration. §  151. 

Ward  V.  Macauley,  4  T.  R.,  489.  Actions, 
^828. 

Ward  V.  Morrison,  25  Yt.,  698.  Appeals. 
§  1077;  Assignment,  §  10. 

Ward  V.  Smith,  7  Wall..  451.    Agency,  §  879. 

Ward  V.  Syme,  frHow.  Pr.,  16.    Att*ys,  §240. 

Ward  r.  Uncorn,  Cro.  Car.,  216.  Arbitration, 
§127. 

Warden,  The,  v.  Morris,  9  Yes.  Jr.,  816.  Ap- 
peals, §  1550. 

Warder  v.  Arell,  2  Wash.,  282.  Actions, 
8  121. 

Waring.  Ex  parte,  19  Yes.,  445.  Agency, 
§694. 

Warner  t.  Martin,  11  How.,  209.  Agency, 
g§  651,  711.  712. 

Warner  v.  Norton,  20  How.,  448.  Appeals, 
8  1803. 

Warner  v.  Lynch,  5  Johns.,  289.  Agency, 
§474. 

WarHngton  v,  Turbor,  8  East,  242.  Agency, 
§596. 

Washington  Bridge  Co.  ▼.  Stewart,  8  How., 
418.  Actions,  g  114 ;  Appeals,  §g  738,  738, 
1838. 

Watkins  v.  Crouch,  6  Leigh,   522.    Actions, 

§115. 
Watkins,   Ex  parte,   8  Pet.,  201.     Appeals, 

g)^427,  102a. 
Watkins,    Ex  parte,  7  Pet,  573^    Appeals, 

§  10:39. 
Waugh  V.  Carver,  2  H.  Black.,  235.    Agency, 

§614. 
Webber  v.  Davis,  44  Me.,  147.   Actions,  §  425. 
Webster  v,  Bandall,  19  Pick.,  13.    Actions, 

§118. 
Webster  v.   Reid,    11  How.,  457.     Appeals, 

§7t)8. 
Weems  v.    George,  13  How.,  190.    Appeals, 

§  2079. 
Weinhoit  v.  Roberts,  2  Camp.,  586.    Agency, 

§649. 
Welch    V.  Mandeville,  5  Cr.,   321.    Appeals, 

§  2441. 
Wellington  v.  Mackintosh,  2  Atk.,  569.    Ar- 
bitration, g  66. 
Wells  V.   Smith,   3  La.  Rep.,  501.    Agency, 

§  547. 
West  V.  Barnes,  2  DaL,  401.    Appeals,  §  9. 


2714. 
West  V.  Cochran,  17  How.,  414.    Appeals, 

§786.  • 

West  V.  Rirrmond,  21  Ind.,  805.   Att'ys.  §  168. 
Weston  V.  City  Council  of  South  Carolina,  3 

Pet.,  449.     Appeals,   g§  552,   1010,   1012, 

1029. 
Weyer  v.  Zone,  8  Ohio,  806.  Actions,  §  114. 
Whatod  V.  Smart,  8  Burr.,  1828.    Appeals, 

§  1880. 
Wheatleyv.  Lane,  1  Saimd.,  216a,  note  1.   As- 
signment. §  35. 
Wheeler  v.   Harris,  18  WalL,  51.    Appeals, 

§293. 
White  V.  Cazenave,  14  La.  Ann.,  57.  Appeals, 

§1490. 
White  v.  Chapman,  1  Stark.,  118.    Agency, 

§705. 
White,  Ex  parte,  Eng.  L.  R.,  4  Ch.  App.  Ca., 

403.     Agency,  t^  690,  691. 
White  V.  Jones,  1  Wash.  (Ya.),  118.    Appeals, 

^  730 
White  v!  Whitman,  1  Curt,  494.     AU'ys, 

§227. 
White's  Case,  6  Mod.,  18.    Att'ys,  §  28. 
Whiting  v.  Bank  of  United  States.  13  Pet,  6. 

Appeals,  §^  285,  818,  317,  821,  882,  886,  340, 

1029.  1828,  1883. 
Whitney  v.  Cook,  99  U.  S,  607.     Appeals, 

§  2722. 
Whitney,  Ex  parte,  18  Pet,  408.     Atopeals, 

§  1029. 
Whitney  v.  Whitman,  5  Mass.,  405.    Actions, 

§124. 
Whit  well  V.  Yinoent,  4  Pick.,  449.    Actions, 

§42. 
Whyte  V.  Gibbes,  20  How.,  642.     Appeals, 

§738. 
Wigg  V.  Wigg,  1  Atk.,  384.    Agency,  §  171. 
Wilbum  T.  Spofford,  4  Sneed,  704.    A^gency, 

§471. 
Wilcox  V.  Jackson,  13  Pet,  498.     Appeals, 

§  1181. 
Wilcoxson  T.  Miller,  49  CaL,  195.    Agency, 

^  479. 
WHd  V.  Fisher,  4  Pick.,  421.  Actions,  §  113. 
Wilde  V.  Commonwealth,  2  Mete,  408.  Ac- 
tions, §-114. 
Wilder  v.  Fish,  4  Pick.,  421.  Actions,  S  118. 
Wildes  V,  Savage,  1  Stoiy,  29.  Actions,  §  114. 
Wilkins  v.  Reed,  6  Greenl.,  220.  Actions,  §  113. 
Wilkinson  v.  Coverdale,  1  Esp.,  75.    Agency*, 

§156. 
Wilkinson  ▼.   Sterne,  9  Mod-,  427.    Att'ys, 

§173. 
Wilks  v.  Davis,  8  Meriv.,  607.    Arbitration, 

§§  66,  70. 
Willan  V.   WiDan,   16  Yes.,  216.      Appeals, 

§  1489. 
Wilhams  t.  Bank  of  U.  S.,  11  Wheat,  414. 

Appeals,  §§  12,  1603,  1608. 
Williams  v.  Breedon,  IB.  &  P.,  329.  Actions, 

§120. 
Williams,  Ex  parte,  11  Yes.,  6.    Arbitration, 

§131. 
Wilhams  ▼.  Griffith,  3  Exch.,  584    Actions, 

§41. 
Williams  v.  Griffith,  5  Mees.  &  W.,  800. 

Agency,  §  538. 
Williams  v.  Mostyn,  4  Mees.  &  W.,  153.    Ac- 
tions, §  41. 
Williams  v.  Norris,  12  Wheat,  117.     Appeals. 

§g  W59.  874,  901,  1123,  1168.  1171.  1928,  1948. 
Williams  v.  Nottawa,  104  U.  S.,  209.  Appeals, 

§  2154. 
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Williams  t.  Oliver,  13  How.,  125.  Appeals, 
§§  868,  879,  911. 

.Williama  v.  Williams,  1  Ch.  Cas.,  252.  Arbi- 
tration, §  184. 

WilliamBon  y.  Berrj,  8  How.,  495.  Appeals, 
§  1917. 

Williamson  v.  Kincaid,  4  Dal.,  19.  Appeals, 
§§  542,  546. 

Williamson  v.  Suydam,  4  Blatch.,  828.  Ap- 
peals, §  1968. 

Willmk  V.  Morris  Canal,  etc.,  Co.,  8  Qreen's 
Ch.,  877.    Agency.  §  652. 

Willson  V.  Blackbird  Creek  Marsh  Co.,  2  Pet., 
245.    Appeals,  J§  859,  902.  1038. 

Wilmington,  etc.,  K.  Ca  v.  King,  91  U.  S.,  8. 
Appeals,  §  1041. 

Wilson  V.  Balfour,  2  Camp.,  579.    Actions, 

Wilson  v!  Daniel,  8  DaL,  401.  Appeals,  g  548. 
Wilson,  Ex  parte,  1  Sch.  &  Lefr.,  82 1,  n.  Ac- 
tions, §  b80. 
Wilson  V.  Force,  6  Johns..  110.  Actions.  §  42. 
Wilson  V.  Hart,  7  Taunt.,  295.  Agency,  §  49. 
Wilson  V.  Insurance  Co.,  12  Pet.,  140.  Ap- 
peals, S§  12,  1608. 
Wilson  V.  Troup,  2  Cow.,  195.  Agency,  §  478. 
Wingflield  v.  Crenshaw,  8  Hen.  &  M.  ( Va.),  245. 

Appeals,  §780. 
Winnard  v.  Foster,  2  Lutw.,  1191.    Actions, 

§§  824,  825. 
Winterbottom  v.  Wright,  10  Mees.  &  W.,  109. 

Att'ys,  §  155. 
Winterson  v.   Railroad   Co.,  2  HUton,  892. 

Appeals,  §  742. 
Winston  v.  United  States,  8  How.,  771.    Ap- 
peals, §  58a 
Wiscart  v.  D'Auchy,  8  Dal.,  821.    Appeals, 

g§  105,   106,   107,  109,  157,  226,  867,  1984 ; 

Att'ys,  §29.  . 

Wise  V.  Columbia  Turnpike  Co.,  7  Cr.,  276. 

App^s,  g§  548,  563,  570. 
Withenbury  v.  United  States,  5  Wall.,  821. 

Appeals,  §  285. 
Withers  v.  Buckley,  20  How.,  90.    Appeals, 

g  1215. 
Withington  v.  Herring,  5  Bing.,  456.  Agency, 

§458. 
Wolcott  V.  Van  Stanvoordy  17  Johns.,   248. 

Actions,  §115. 
Wolfe  V.  Lewis,  19  How.,  280.    Att'ys,  §  240. 
Wood  V.  Bernal,  19  Vez.,  220.    Arbitration, 

§179. 
Wood  V.  Downes,  18  Ves.,  120.    AttVs,  §  163. 
Wood  V.  Orifflthy  1  Swanst.,  48.    Arbitration, 

§§  178,  176. 
Wood  V.  Lake,  18  Wis.,  91.    Att'ys,  §  227. 
Wood  V.  Lide,  4  Cr.,  180.    Appeals,  §§  161, 

611,  1863. 
Wood  Y.  Mann.,  2  Sumn.,   884.     Appeals, 

§2599. 
Wood   V.    Mason,    1    Sunm.,   678.     Actions, 

§114. 
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Wood  V.  More  wood,  8  Ad.  &  EU.  (N.  S.),  440. 
Actions,  §  4.9. 

Wood  V.  Wayne,  2  Cr.,  9.    Actions.  §  114. 

Woodruff  &  Beach  Iron  Works  v.  Adams,  87 
Conn.,  233.     Actions,  §  429. 

Woods  V.  Nixon,  Addison,  134,    Actions,  S  822. 

Wright  V.  Bales,  2  Black.  535.    Appeals,  §  556. 

Wright  V.  Campbell,  4  Burr.,  2046.  Actions, 
§44. 

Wright  V.  Ellison,  1  Wall.,  22.  Agency,  §  417. 

Wright  v,  Hollingsivorthy  1  Pet.,  168.  Ap- 
peals, §^1029. 

Wright  V.  Howard,  1  Sim.  &  Stu.,  190.  Arbi- 
tration, S  176. 

Wright  V.  Oakley,  5  Mete.,  406.  Actions, 
§387. 

Wright  v.  Ruasell,  8  Wilson,  689.  Agency, 
§451. 

Wright  V.  Tebbitts,  91  U.  S.,  252.  Att'ys, 
5^280. 

Wright  V.  Wright,  70  N.  Y.,  100.  Att'ys, 
S240. 

Wylie  V.  Bird,  4  Q.  B.,  566.     Actions,  §  41. 

Wylie  V.  Coxe.  15  How.,  415.     Att'ys,  §  280. 

Wynn  v.  Harris,  20  How.,  8.  Appeals, 
glOOL 

Yalden.  Ex  parte,  L.   R,  4  Ch.  Div.,   129. 

Att'ys,  §  236. 
Yale  V.  Coddington,  21  Wend.,  175.    Actions, 

§42. 
Yates    V.   Lansing,  5   Johns.,   288.     Att'ys, 

g§  38,  58. 
Yates  V.  Lansing,  9  Johns.,  395.    Att'ys,  §  88. 
Yates  V.  People  of  State  of   New  Yori,  6 

Johns.,  837.    Appeals.  g§  1011,  1012. 
Yeaton  v.  Lenox.  7  Fet.,  2::!0.    Appeals,  §  2441. 
Yeaton  v.  United  States,  5  Cr.,  2b  1.   Appeals, 

g§  107,  2446. 
Yelverton  v.  Conant,  18  N,  H.,  124.     Att'ys, 

§227. 
Yosemite  Valley  Case,  15  Wall.,  77.   Appeals, 

g2109. 
Young  v.  Black,  7  Cr.,  565.    Appeals,  §  1928. 
Young  V.  Gmndy,  6  Cr.,  51.    Appeals,  g§  292, 

2503;  Att'ys,  §  166. 
Young  V.  Hill,  67  N.  Y.,  163.    Agency,  §  587. 
Young  T.   Martin,  8    WalL,  856.     Appeals, 
,      §  1945. 

Zabriskie  y.   Smith,  8  Kern.,  822.     Actions, 

§425. 
Zeller  v.  Eckert,  4  How.,  289.    Arbitration, 

§150. 
Zouch  V.  Woolston,  1  Bl.  R,  283.    Agency, 

§476. 
Zouch  V.  Woolston,  2  Burr.,  1142.    Actions, 

§826. 
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Hue  fkill-flwe  flgnres  refer  to  cases  In  full,  the  others  to  digest  matter. 

The  following  abbreviations  are  used  in  referring  to  the  subjects  indexed:  Aoc%  Accounts.    AfL,  Al&daTtts. 
Ag.,  Ageacj.   App.,  Appeals.    Arb.,  Arbitration.    Assign.,  Assignment    Att*ys,  Attorneys. 

ABATEMENT. 

writ  of  error  from  a  territorial  court  is  abated  by  admission  of  the  territory  into  the 

Union.    App.,  §^  197,  199. 
role  as  to  abatement  of  actions  in  supreme  court.    App.,  §  2A99.  • 

a  real  action  does  not  abate  on  the  death  of  a  party  pending  a  writ  of  error,    App.> 

g^  2700,  2698  and  notes, 
what  actions  survive.    Assign.,  §  25. 
questions  in  general  relating  to.    App.,  g§  2701-8. 

ACCIDENT.    See  Equity. 

equity  jurisdiction  in  cases  of  fraud,  accident  and  mistaka    Ag.,  §  470, 

ACCORD  AND  SATISFACTION.    See  Payment 

specific  performance  of  contract  by  creditor,  to  receive  specific  articles  in  satisfaction  of 
debt.    Ag.,  g§  457,  460.  ' 

ACCOUNTING, 


accounting  by  a^nt  to  principal.    Ag.,  §§  185-101. 
ri&rht  to  accountinfi:  where  aeent  to  sell  oec^ 


Lght  to  accounting  where  agent  to  sell  becomes  purchaser.    Ag.,  §  167, 
rule  as  to  accounting  where  agent  has  made  profits.     Ag.,  §  160. 
parties  acting  in  violation  of  rights  of  others  are  held  to  a  strict  responsibility.    Ag., 

§  168. 
action  in  rem  not  proper  method  of  com];>elling.    Actions,  g  509. 

ACCOUNTS.    See  Accounting;  Accounts  Stated. 

admission  of  correctness  of  account  rendered  implied  from  failure  to  object.    Acc't, 

§§  2,  a.  10-19. 
rendered,  becomes  account  stated  by  acquiescence.    Ag.,  P§  535-537. 
presumption  in  favor  of  the  correctness  of  an  account  rendered  and  not  objected  to, 

Acc't,  g§  1,  3-9, 16. 
of  account  between  principal  and  agent.    Ag.,  §§  488,  484. 
mere  settlement  of  account  does  not  amount  to  but  is  evidence  of  a  contract.    Acc't, 

§  11. 
a  well  established  usage  of  trade,  that  account  rendered  and  acquiesced  in  amounts  to  an 

account  stated,  and  converts  interest  into  principal  bearing  interest,  may  amount  to  an 

agreement.    Acc*t,  §12. 
equity  jurisdiction  in.    Acc't,  §§  86-48. 
of  account  in  general.    Acc't,  §j^  88-49. 

ACCOUNTS  STATED.    See  Accounting;  Accounts. 
in  general.    Acc't,  §§  1-9,  10-19. 
not  binding,  when.    Ag.,  §  532. 
amounts  to  a  new  contract  between  the  parties  whereby  debtor  agrees  to  pay  balance 

found.    Ag..  g  541 ;  Ace  t,  §  27. 
'  settlement,  how  far  conclusive.    Acc't,  |S  22-29. 

account  rendered  becomes  account  stated  by  acquiescence.    Ag.,  §§  585,  587. 
acquiescence  in  account  rendered  to  make  it  an  account  stated.    Acc't,  ^§  10-19. 
a  well  established  usage  of  trade,  that  account  rendered  and  acquiesced  m  amounts  to  an 

account  stated,  and  converts  interest  into  principal  bearing  interest,  may  amount  to  an 

agreement    Acc't,  §  12. 
corporations  within  the  rule  that  acquiescence  in  an  account  rendered  makes  it  an 

account  steted.    Acc't,  g  14. 
settled  account  between  merchants,  when  opened  for  correction  of  errors.    Ag.,  g  586. 
time  within  which  to  object  to  account  rendered.    Acc*t,  g§  4, 16,  17. 
burden  of  proof  to  show  incorrectness.    Acc't,  §§  2,  5, 16,  17. 
misteke  as  ground  for  objection.    Acc't,  §  2. 

«  Prepared  hy  Chab.  B.  Stark,  of  the  St.  Louis  bar. 
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ACJCOUNTS  STATED— continued. 

fraud  as  ground  for  objection.    Aoc*t,  ^  2,  23-29, 

omisdions  as  ground  for  objection.    Ace  t,  g  3. 

oi>ening,  surcuarging  and  falsifying.    Acc*t.  §§20,  21,  22-85. 

will  not  be  opened  unless  error  be  clearly  shown.    Acc*t,  g§  20,  21* 

necessary  averments  in  bill  to  open.    Acc^t,  g  80. 

ACKNO  WLEDOMEN  T. 

of  power  of  attorney.    Ag.,  gg  496,  497. 

« 

ACTIONS.  See  Actions  at  Law;  Actions  of  Account;  Actions  in  Rem;  Assunmsit:  Case; 
Cause  of  Action;  Covenant;  Debt;  Detinue;  I^jectment;  Fictitious  Case;  Lex  Fori;  Penal 
Statutes;  Replevin;  Summary  Proceedings.  Actions  by  and  against  States,  see  States. 
Actions  by  and  against  the  United  States,  see  United  States, 

in  general.    Actions,  ^§  1-23. 

survival  of  action.    Actions,  §  21. 

privity.    Actions,  §  15. 

lex  fori.    Actions,  ^  14. 

where  brought.    Actions,  ^  24-33. 

election  of  remedies.    Actions,  g  16. 

there  must  be  a  plaintiff  who  is  either  a  natural  or  artificial  person.    Actions,  §  9. 

when  deemed  commenced.    Actions,  §  8. 

forms  of  action.    Actions,  §§  74,  75,  76-93. 

premature.    Actions,  §g  1-7. 

there  is  but  one  form  of  action  in  Missouri.    App.,  §  742. 

distinctions  between  proceedings  in  equity  and  actions  at  law.    Actions,  §§  12,  18. 

a  bin  in  equity  lies  against  an  attorney  for  fraud ;  a  suit  at  law  for  negligence  and  un* 
skilfulness.    AtVys,  «$  169. 

the  holding  of  collaterals  does  does  not  bar  suit  on  original  contract    Actions,  §  28. 

action  will  lie  although  the  damages  are  mertly  nominaL    Actions,  g  50. 

action  will  not  lie  for  goods  sold  on  credit  until  expiration  of  credit.    Actions.  §  2. 

form  of,  against  factor  who  has  pledged  goods  of  principaL    Ag.,  §§  704,  705* 

on  contract.    Actions,  g  52. 

for  deceit.    Actions,  g  53. 

diverting  water.    Actioiy,  g  58. 

on  distillery  bond.    Actions,  g  57. 

on  a  bond  twenty  years  old.    Actions,  g  55. 

against  government  officer  for  infringement  of  patent  in  service  of  government.  Ac- 
tions, g  54. 

by  and  against  the  United  States.    Actions,  gg  470-473,  474r485. 

on  a  stubute.    Actions,  g  10. 

for  a  penalty.     Actions,  g  11. 

qui  tam  actions.    Actions,  g  18. 

contrary  to  public  policy.    Actions,  g  56. 

lies  at  law  for  attorney's  negligence  or  unskilfulness.    Att>s,  §  147. 

in  contracts  for  services,  for  marriage,  for  delivery  of  merchandise,  if  the  principal  before 
the  time  for  performance  arrives  renounces  the  contract,  an  immediate  action  will  lie. 
Actions,  g3  3,  4. 

ACTIONS  AT  LAW.    See  Actions. 

can  only  be  reviewed  on  writ  of  error.    App.,  g  100. 

a  decree  in  equity  directing  the  payment  of  money  will  not  support  an  action  at  law. 
Actions,  gg  34,  HS. 

ACTIONS  IN  REM. 

in  general.    Actions,  g§  486-509. 

at  common  law.    Actions,  g  486. 

under  state  laws.    Actions,  g  486. 

classification.    Actions,  g§  488-493. 

against  United  States.    Actions,  g  507. 

production  of  books.    Actions,  g  508. 

custody  of  the  property.    Actions,  g  494. 

Tieht  of  parties  to  be  heard.    Actions,  g  500. 

all  the  world  parties,  and  concluded.    Actions,  g  499. 

sentence,  conclusive  on  whom.    Actions,  gg  501-506. 

notice  as  affecting  jurisdiction.    Actions,  ^  497,  498. 

conflict  of  jurisdiction.    Actions,  g  495. 

jurisdiction,  rei  sita.    Actions,  g  496. 

not  proper  method  for  compelling  accounting.    Actions,  §  509 ;  Aoc*t,  §  44 

ACTIONS  OF  ACCOUNT. 
'      in  general.    Acc't,  gg  36-49. 

will  not  lie  for  seaman's  interest  in  whaling  voyage.    Acc*t,  g  48. 

admiralty  jurisdiction  in.    Acc't,  gg  44r-49. 

practice  in.    Acc*t,  gg  41-43. 

ACTS  OF  CONGRESS. 

act  of  1867  compared  with  g  25  of  the  judiciary  act.    App.,  gg  1008,  1004. 
judiciary  act  of  1789,  authority  under.    App.,  g  1102. 

1572 


Let.]  INDEX.  [Agb. 

ACTS  OF  CONGRESS— continued. 

ordinance  of  1787,  slavery.    App.,  §§  1057,  1058. 

act  of  1798,  injunction.     App.,  §  1492. 

act  of  1867;  jurisdiction  and  effect.     App.,  §§  864-877. 

the  act  of  March  3,  1863,  authorizing  a  trial  without  a  jury,  applies  to  Louisiana.    App., 

§  1954. 
act  of  March  3. 1865,  special  verdict  and  bills  of  exception  under.     App..  §  21 15  and  note, 
act  of  March  3,  1865,  review  of  cases  tried  by  a  jury  under.    App.,  §  21 14. 
habeas  corpus  cases  under  act  of  1868.    App..  §  22i». 

practice  in  habeas  corpus  cases  before  the  passsLge  of  the  act  of  1867.    App.,  §  222. 
construction  of  act  of  1867.     App...§  22?^. 
a  case  under  act  of  1851.  to  settle  land  titles  in  California,  is  in  the  nature  of  a  proceeding 

in  equity,  and  an  appeal  is  the  proper  remedy.    App.,  §  1 56;  contra^  App.,  5§  158. 
of  May,  1822.  did  not  confer  on  registers  and  receivers  authority  to  adjudicate  land  titles. 

App.,  g  1132. 
appeal  taken  June  15,  1872,  governed  as  supersedeas  by  act  of  June  1,  1872.     App..  §  62. 
the  power  reserved  by  congress  to  annul  legislative  acts  of  the  territory  of  Wisconsin  did 

not  make  the  acts  not  so  annulled  acts  of  congress.    App.,  §§121 8,  1196. 
the  supreme  court  will  not  examine  every  misconstruction  of.    App.,  §  1 1 76. 
if  not  violated  in  particular  case  no  federal  jurisdiction,    App.,  g  1 210. 
if  applicable,  sufficient  to  give  federal  jurisdiction  in  a  case  involving  constitutionality  of 

state  law.     App.,  §  1208. 
where  state  court  denies  nght  claimed  under,  federal  jurisdiction.    App.,  g  1186. 
where  state  court  decision  sustains  validity  of,  no  federal  jurisdiction.    App.,  g  1185. 
when  rights  claimed  under,  give  no  federal  jurisdiction.    App.,  g^  1160-68. 
construction  of  by  state  court  in  question  of  titles  to  land,  federal  jurisdiction.    App., 

gg  1 188, 1 149. 
construction  of,  federal  jurisdiction.    App.,  g  1187. 

ADMIRALTY.    See  Maritime  Law;  Seamen;  Appeals* 

jurisdiction  in  actions  of  account  is  incidental  only.    Acc*t,  gg  44-49. 
seiziire  under  act  of  1793.    Actions,  g  26. 

an  admiralty  court  has  no  jurisdiction  of  a  seizure  made  on  land.  It  is  a  common  law 
cause  and  the  claimant  is  entitled  to  a  trial  by  jury.    App.,  g  445. 

ADMISSION.    See  Evidence.  ^ 

AFFIDAVITS. 

venue,    Aff.,  ^  1-3. 

form  of,  omission  of  "ss."    Aff.,  §  8. 

before  whom  taken.     Aff.,  gg  4-8. 

by  a  proctor.    Aff.,  g  9. 

signature  not  indispensable.    Aff.,  g  10. 

weight  accorded  to  affidavits  prepared  without  seeing  affiant.    Aff.,  g  11. 

AFFIRMANCE.    See  Appellate  Practice, 

judgment  of  affirmance  not  considered  an  affirmance  of  an  order  refusing  a  new  trial. 
App.,  §613. 

AGENTS.    See  Attorneys;  Brokers;  Factors:  Insurance  Agents;  Offlcers;  Powzr  of  Attorney, 
Ratification;  Supercargo,    Agents  of  Counties,  see  Counties^ 

1.  In  General,    Ag.,  gg  1-20. 

who  is  principal.    Ag.,  g,5  13-17. 

collection  agents.    Ag. ,  ^;§  289-329. 

powers  and  duties  of  collecting  agents.    Ag.,  gg  321-329. 

sub-agents.     Ag. .  gg  404-4 1 0. 

agency  may  be  implied.    Ag.,  gg  2?-29. 

whether  contract  is  one  of.     Ag.,  gg  21,  2.S-29. 

evidence  showing  a  general  agency.     Ag.,  g  462. 

when  the  relation  between  bank  and  depositor  is  that  of  principal  and  agent    Ag.,  §  8. 

one  who  undertakes  to  effect  sales  for  a  share  of  profits,  with  a  guaranty  that  his  pay 
shall  amount  to  a  certain  sum.  is  an  agent  and  not  a  partner.    Ag.,  g  614. 

employment  of  agent.    Ag.,  g^  21-32. 

how  an  agreement  by  an  agent  may  be  signed.    Arb.,  g  169. 

notice  to  agent,  when  not  notice  to  principal.    Ag.,  g  94. 

where  agent  has  interest  adverse  to  prificipal.    Ag.,  g  78. 

a  contract  giving  a  party  a  right  to  purchase,  for  given  time  at  a  fixed  price,  does  not  con- 
stitute him  an  agent,  unless  made  solely  to  enable  him  to  sell.    Ag.,  gg  26,  27,  31. 

contract  of  sale  not  converted  to  agency  by  subsequent  agreement.    Ag.,  gg  692,  698. 

payment  of  debt  of  principal  by  agent.*  Ag.,  ^g  7,  8. 

possession  of  agent  tne  possession  of  owner.    Ag.,  g  2. 

person  served  with  process  as  agent  of  corporation  may  deny  the  relation.    Ag.,  g  9. 

notice  to  agent  is  notice  to  firm.    Ag  .  gg  244-258. 

declarations  to  bind  principal.    Ag.,  g  55. 

exprcBsion  of  agent's  opinion.    Ag.,  ^  89. 

rule  as  to  measure  of  damages  on  commercial  paper  is  an  exception  to  the  general  rule, 
but  does  not  apply  to  an  agent.    Ag.,  g  690, 
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AGENTS,  In  Oenisral  —  continaed. 

account  rendered  by  agent  or  factor  becomes  account  stated  by  acquiescence.    Aoc't, 

g§  18,  19,  24. 
errors  in  settlements  cognizable  in  equity.    Ag.,  §  434. 
opening  settlements.    Ag.,  g  483. 

2.  Authority. 
powers  of  agents.    Ag.,  g§  83-100. 
X>ower8  of  general  agent.    Ag.,  g^  76,  77. 

general  and  special  powers.    Ag.,  §^  88,  48,  44. 
istinction  between  general  and  special  powers.    Ag.,  §  48« 
special  powers  strictly  construed.    Ag.,  S§§  72-75. 
proof  of  aulhority.    Ag.,  g;^  79-81. 

notice  of  limitations  of  authority  of  agents.    Ag.,  p§  69-71. 
party  not  put  upon  inquiry  as  to  agent's  authority,  when.    Ag.,  g§  324-227. 
when  person  dealing  with  agent  may  presume  authority  to  depart  from  letter  of  instmo- 

tions.     Ag.,  §§51,58. 
not  restricted  by  subsequent  execution  of  special  power.    Ag.,  g  489, 
limitation  of  authority  where  agency  is  undisclosed.    Ag.,  g  85. 
X>owers  implied  from  usage  and  custom.    Ag.,  §  96. 
effect  of  private  instructions.    Ag.,  g^  228,  229. 

Srincipal  estopped  to  deny  the  authority  of  his  agent.    Ag.,  g  48 2« 
elegation  of  authority.    Ag.,  §261. 
cannot  delegate  authority.    Ag.,  g  195. 
power  of  agent  to  execute  notes.    Ag.,  $^  90. 
power  of  an  agent  to  submit  to  arbitration.    Arb.,  §168. 
parties  cannot  appoint  agent  to  manage  a  suit    Att*ys,  §  92. 
to  point  out  property  for  levy.    Ag.,  §  84. 
to  sell,  implies  power  to  warrant.    Ag.,  §  280. 
to  execute  mortgage,  does  not  imply  power  to  insert  a  clause  agreeing  to  pay  attorney's 

fees  in  case  it  should  be  sued  on.    Ag.,  §  88. 
employment  as  proctor  does  not  authorize  party  to  verify  libel  as  attorney  in  fact.    Ag., 

§77. 
to  bind  principal  by  declarations.    Ag.,  §  607. 

declarations  of  agents  not  binding  unless  within  scope  of  authority.    Ag.,  §§  37,  53-^5. 
power  of  ptartner  to  deal  with  firm  as  agent  of  third  person.    Ag.,  §  18. 
to  sue  in  his  own  name,  is  not  implied  in  contract  of  orokerage.     Ag.,  §  83. 
agreement  between  brokers  and  agent  will  not  bind  principal  without  notice  proved. 

Ag.,§6l8. 
extent  of  authority  where  agent  is  empowered  to  purchase  and  draw  bills  and  pay  out  of 

funds  in  his  han  is.    Ag.,  §  49. 
kind  of  money  to  be  received.    Ag.,  §§  80^-809. 
may  accept  certificate  of  deposit  instead  of  money.    Ag.,  ^§41,  61. 
authorized  to  negotiate  noto,  may  accept  certificate  of  deposit  in  lieu  of  money.  Ag.,  §61. 
to  deliver  securities,  implied  in  that  to  borrow  money.    Ag.,  §  59. 
where  agent  to  make  loan  exacts  usury  for  his  own  benefit.    Ag.,  §  271. 
to  deliver  securities,  implied.    Ag.,  g§  89,  59,  60. 

agent  authorized  to  make  sales  is  not  therefore  authorized  to  withdraw  goods  from  a  Con- 
signee.   Ag.,  §615. 
delivery  of  goods  before  payment  of  draft    Ag.,  $  291. 
authority  to  sell  manufactured  lumber  does  not  imply  power  to  contract  for  sale  of  logs. 

Ag.,  §  68. 
verbal  authority  sufiicient  to  authorize  collection  of  rent.    Ag.,  ^  6. 
authority  to  *'selJ,  dispose  of,  contract  and  bargain  for"  land  will  not  infer  power  to  re* 

linquish  title  to  state  of  land  held  subject  to  taxes.    Ag.,  §  95. 
implication  of  power  to  sell  real  estate  must  be  clear.    Ag.,  §  64. 
what  amounts  to  authority  to  sell  real  estate.    Ag.,  §§  88,  56-58. 
title  vested  for  purposes  of  sale.    Ag.,  g§  80,  81. 
of  treasurer  of  corporation.    Ag. ,  g  87. 
circumstances  under  which  common  agent  of  several  corporations,  acting  separately  for 

each,  does  not  bind  the  others  when  giving  a  bill  of  lading  for  one.     Ag.,  §  214. 
cannot  perform  acts  required  by  law  to  be  done  by  principals.    Ag.,  §  85. 
authority  to  agent  construed  according  to  law  of  the  place  where  the  business  Is  to  be 

transacted.    Ag.,  §  82. 

8.  Rights  and  Duties  of  Agents. 
suit  in  his  own  name  by  collection  agent.    Agr,  gg  810-812. 
where  agency  is  concealed.    Ag.,  §  272. 
duty  of  principal  to  advise  his  agent.    Ag.,  g  294. 
payment  by  agent  by  mistake.    Ag.,  §  262. 
where  judgment  is  recovered  against  an  agent  for  transactions  as  such,  and  is  paid  by 

his  surety  in  such  suit,  such  surety  can  recover  of  the  principal  money  so  paid.    Ag.', 

§211. 
a  principal  may  maintain  action  on  writing  made  in  name  of  agent,  and  show  agency  by 

parol  evidence.    Ag.,  §  209. 
right  to  sue  where  fact  of  agency  was  not  disclosed.    Ag.,  gg  230-233. 
judgment  in  favor  of  agent  a  bar  to  an  action  against  principal  on  same  cause  of  action. 

Ag.,  g  259. 
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AGENTS.  RtGHTB  AXD  Dtttibs  of  Agents  ^contintied. 
liability  of  principal  for  acts  of  sub-agent.    Ag.,  §$  407. 
claim  against  agent  as  set-oft  against  claim  of  principaL    Ag.,  ^  10-12. 
liability  to  surety  of  agent.    Ag.,  ^  207. 
common  agent  of  several  principals.    Ag.,  §  208. 
|>rmcipal  may  sue  on  contract  made  by  agent.    Ag.,  §  205. 
rights,  duties  and  liabilities  of  the  principal.    Ag.,  gg  205-288. 

4.   OOMPE^ATION. 

allowance  of  factor's  commissions.    Ag.,  §  685. 

commissions  of  agent.    Ag.,  §§  425-429. 

agent  is  entitled  to  commissions  in  spite  of  fact  that  principal  pleads  infancy  to  avoid  his 

acts.    Ag.,  g  482. 
lien  of  collecting  agent  on  fund  collected.    Ag..  §  412. 
lien  upon  papers  and  money  for.    Ag.,  §§  480,  431. 
an  agreement  to  pay  an  agent  out  of  a  fund  which  he  undertakes  to  collect  creates  a  lien 

on  the  fund.     Ag.,  §417. 
quantum  meruit  for  services.    Ag.,  §$;  424,  425. 
where  a  contract  with  an  agent  was  that  commissions  should  become  due  only  as  renewal 

payments  were  made  to  the  company,  it  was  incumbent  on  the  agent  to  show  that  the 

payments  were  made.    Ae.,  ^418. 
agent  of  administrator  not  bound  to  present  his  claim  to  the  administrator  as  against  the 

estate.    Ag.,  g  423. 
forfeiture  of  commissions  by  failure  to  pursue  instructions.    Ag.,  §  154. 

6.  LiABiLrrY  to  Pbincipal. 
in  general.    Ag.,  1^§  140-204. 

liability  of  sub-agent  to  principal.    Ag.,  §§  404,  409,  410. 
for  intc^rest  or  usury.     Ag..  g  154. 
of  one  assuming  to  act  as  agent.    Ag.,  g§  174,  175. 
for  breach  of  instructions.    Ag.,  §g  176-18:2. 

c^Cent  bound  to  follow  instructions  of  principal.    Ag.,  gg  50,  .94-36,  45-52^ 
obligation  to  obey  instructions  of  principal;  how  far  modified  by  circumstances.    Ag., 

8  574. 
an  agent  in  commercial  transactions  must  execute  his  trust  with  fidelity.    Ag.,  g  3.37. 
agent  to  sell,  who  fraudulently  buys,  becomes  trustee  of  resulting  trust  for  principal. 

Ag.,  gl«6. 
a  collection  agent  is  a  trustee,  and  cannot  plead  statute  of  limitations  against  principal. 

Ag,.  g  305. 
right  to  accounting  where  agent  to  sell  becomes  purchaser.     Ag..  g  167. 
an  agent  for  payment  of  taxes  cannot  acquire  any  right  by  permitting  land  to  be  sold  for 

taxes  and  buying  it  in.    Ag.,  gg  147,  169. 
agent  cannot  make  profit  out  of  transactions  connected  with  his  agency ;  an  agent  to  sell 

cannot  buy.    Ag.,  gg  159,  166. 
rule  as  to  accounting  where  agent  has  made  profits.    Ag.,  g  1 60. 
for  surreptitious  profits  made  oy  dealinfl:  with  property  of  principal.    Ag.,  gg  196-204. 
cannot  make  profit  by  purchasing  the  land  of  his  principal,  which  he  is  authorized  to 

sell.    Ag.,  gg  144,  145,  146. 
contract  between  principal  and  agent  as  viewed  by  courts  of  equity.    Ag.,  g  192. 
accounting  by  agent.    Ag.,  gg  185-191. 
where  a  sale  by  principal  to  nis  agent  of  a  patent  right  is  annulled,  the  vendor  is  entitled 

to  an  accouui,  and  is  not  bound  to  accept  a  reconveyance  of  portions  of  the  territory 

sold  by  the  agent.    Ag.,  g  107. 
when  agent  collects  money  for  principal,  with  authority  to  use  it  as  a  loan,  he  becomes 

liable  as  debtor  and  not  as  agent.    Ag.,  g  153. 
liability  for  loss  by  depreciation  of  funds  collected.    Ag.,  g  820. 
for  not  procuring  insurance  in  accordance  with  instructions.    Ag.,  g  143. 
duties  of  agent  directed  to  procure  insurance.    Ag.,  gg  155,  156. 
failure  of  agent  to  record  mortgage  on  making  loan,  not  neceraarily  negligence.    Ag., 

gl48. 
for  failure  to  invest  money  ptirsuant  to  instructions,  where  property  has  increased  in 

value.    Ag.,  gg  141,  142. 
agent  liable  for  loss  arising  from  failure  to  invest  money  according  to  instructions.    Ag., 

gl49. 
an  agent  is  not  justified  in  departing  from  instructions  of  his  principal  as  to  the  invest- 
ment of  stated  sums  in  succession.    Ag.,  g  3 -id. 
liability  of  agent  failing  to  notify  principal  of  acceptance  of  bills  of  exchange.    Ag., 

g:s9as. 

a  bank  on  receiving  drafts  for  collection,  accompanied  by  bills  of  lading,  is  responsible  to 

the  owner  as  agent.     Ag.,  g  ;i95. 
must  exercise  discretion  for  benefit  of  employer.    Ag.,  gg  66,  67. 
not  liable  for  error  of  judgment  if  due  diligence  is  used.    Ag.,  g  293. 
discretion  in  the  transmission  of  mone^r.    Ag.,  g  194. 
judgment  against  principal  not  conclusive  against  agent.    Ag..  8  193. 
as  affected  bv  discnarge  in  bankruptcy  of  agent.    Ag..  gg  183,  184. 
measure  of  damages  for  failure  to  purchase  cargo  at  Leghorn  for  sale  at  Havana.    Ag., 

gBB6. 
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AGENTS,  Liability  to  Principal  -^  continued. 

the  wrong-doer  is  the  party  who  must  suffer.    Ag.,  §  150* 
confusion  of  goods  in  agent's  bands.    Ag.,  g  268. 

6.  LiABiUTT  TO  Third  Parties. 
personal  liability  of  agents  in  general.    AgM§§  101-189. 
to  whom  collection  agents  liame.    Ag.,  ^  297,  804. 
for  infringement  of  patent  in  course  of  duty.    Ag.,  ^  114. 
when  not  liable  for  infringing  patent.     Ag.,  gg  114,  116. 
not  liable  Tor  money  received  and  paid  over  to  principal.    Ag.,  ^  108,  104. 
not  liable  for  money  received  and  paid  over.    Ag.,  g§  120-1^. 
agent  not  personally  liable  for  monev  received  and  paid  over  to  his  principal,  unless  he 

acts  in  bad  faith,  and  does  not  disclose  his  principal.    Ag..  §§  110, 11 8. 
bouad  by  .decree  of  injunction.    Ag.,  g  6. 
when  agent  is  liable  as  a  retail  liquor  dealer.    Ag..  g  4. 
disclosure  of  principal,  contract  under  seal.    Ag.,  g  101. 
^  arising  upon  failure  to  disclose  principal.    Ag.,  ^  124-129. 
where  the  contract  is  so  executed  as  to  discloBe  fact  of  agency,  agent  is  not  perscHially 

liable,  though  principal's  name  is  not  disclosed.    Ag.,  gg  130-189. 
mistake  in  presenting  draft  for  acceptance.     Ag..  g  2$9. 
for  sale  induced  by  fraud,  primarily  liable.    Ag.,  ($  1 19. 
for  damage  to  third  party  through  fraud.    Ag.,  ^  119. 
negligence  of  collection  agents.    Ag.,  g§  318-319. 
for  negligence,  where  acting  gratuitously.     Ag.,  g  140. 
fur  injury  to  third  person  by  negligence.    A^.,  ^  118. 
not  liable  for  injury  to  third  person  by  negligence.    Ag.,  g  118. 

negligence  in  respect  to  demand  and  notice  in  collecting  negotiable  paper.    Ag.,  §  290. 
public  agent  not  liable  on  contract.    Ag.«  g  102. 
where  an  instrument  of  writing  is  signed  '*  J.  L.,  agent  for  J.  M.,"  J.  L.  binds  himself. 

Arb.,gl21. 

7.  LlABIUTY  OF  PRI2«CIPAL  TO  THIRD  PERSONS. 

in  general    Ag.,  g$  215-223. 

miscellaneous  liabilities  for  acts  and  declarations  of  agent.    Ag.,  ^  277-)88. 
sub-agent  need  not  be  known  to  principal  to  bind  him.    Ag.,  g  408. 
how  far  bound  by  representations  of  agent.    Ag.,  g§  289-243. 
'  must  answer  for  mistake  of  agent.    Ag.,  g  265. 
must  perform  contract  of  agent.    Ag.,  g  266. 
on  bills  drawn  by  agent.    Ag.,  ^  268. 
bound  bv  agent's  warranty.    Ag.,  g  260. 
responsibility  of  owners  of  privateer.    Ag.,  g  267. 

a  principal  is  bound  by  acts  of  the  agent  no  further  than  authorized.    Ag.,  gg  48,  65. 
liability  for  wrongful  acts  of  agent.    Ag.,  g;^  234-288. 
for  infringement  of  patent  by  agent.    Ag.,  g  270. 
bond  for  duties  given  by  agent.    Ag.,  g  274. 
a  party  is  bound  by  acts  of  one  whom  he  has  held  out  as  agent  or  who  has  been  permitted 

to  act  as  agent.    Ag. ,  g  2 1 0. 
liability  of  principal  depends  upon  the  fact  of  authority,  not  upon  appearances.    Ag., 

S46. 
sub-agent  is  liable  to  the  owner  of  a  bill  for  money  collected,  and  cannot  retain  it  on 

account  of  a  debt  due  him  from  his  principal.     Ag.,  gg  405,  406. 
principal  must  suffer  for  the  neglect  of  his  agent  to  disclose  the  nature  of  the  special 

contract  under  which  he  was  acting.     Ag. ,  g  0 1 7. 
association  bound  by  acts  of  one  member.    Ag.,  g  275. 
the  act  of  the  actuary  of  a  company,  who  is  held  out  to  the  public  as  an  agent,  is  binding 

on  the  conr.pany.    Ag.,  g  62. 
public  agent  does  not  bind  principal  by  declarations,  unless  clearly  within  scope  of  author- 
ity.   Ag..  g  54. 
not  bound  by  receipt  in  full  of  agent  when  unauthorised.    Ag.,  g  278. 
not  bound  by  alteration  of  contract  by  agent.     Ag.,  g  27(5. 
good  faith  will  not  protect  principal,  if  he  leaves  his  agent  in  a  position  in  which  he  may 

defraud  others.    Ag.,  g  610. 

8.  Ratification. 
in  general.     Ag.,  gg  830-71. 
facts  indicating  a.    Ag.,  ^g  871,  602. 
Implied  from  acts  of  principal.    Ag.,  §584. 
facts  not  amounting  to  a  ratification.    Ag.,  gg  57,  58* 
by  bringing  suit.    Ag.,  gg  <i64-386. 
oi  purchase  by  agent.     Ag.,  g  367. 
by  receipt  of  money  collected.     Ag.,  g  362. 
estoppel  atnountini^  to  ratification.    Ag.,  g^  846-848. 
of  deviation  from  mstructions.    Ag.,  ^  576,  577,  580* 
ratification  of  fraudulent  contract.     Ag.,  g  158. 
by  corporation  after  organization,  is  binding.    Ag.y  g  106* 
acquiescence  amounting  to.    Ag..  g^  352-358« 
is  a  question  of  fact  for  jury.    Ag.,  g  334. 
cannot  be  in  pai-t.    Ag.,  gg  359-861. 
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authority  given  to  draw  a  bill  is  an  acceptance  of  bill  drawn  pursuant  to  order.    Ag., 

§874. 
with  full  knowledge  of  terms  of  sale.    Ag.,  §  98. 

to  be  valid,  must  be  made  with  knowledge  of  all  the  facts.    Ag.,  §§  880,  332,  84^351. 
a  ratification,  made  in  ignorance  of  material  facts,  cannot  give  validity  to  the  acts  of  an 

attorney,  nor  repel  the  imputation  of  fraud.    Att^ys,  §  171. 
relief  in  equity  where  ratification  of  deed  which  has  been  acted  upon  is  informal.    Ag., 

breach  of  instructions  without  ratification.    Ag.,  §  831. 

bound  by  acts  of  agent  whose  authority  is  implied  by  ratification  of  his  acts.    Ag.,  g  206. 

only  bound  by  agent's  contract  made  subject  to  approval  upon  ratification.     Ag.,  §  264. 

of  sale  of  real  estate,  must  be  clearly  proved.    Ag.,  §  368. 

principal  cannot,  by  ratifying  unauthorized  acts  of  agent,  defeat  intervening  rights  of 

third  parties.    A^.,  g  863. 
when  settlement  with  agent  is  not  ratification  of  acts  under  power  of  attorney.     Ag., 

§447. 
deed  of  settlement  between  principal  and  agent  not  a  ratification  of  void  acts  under  a 

power.    Ag.,  §480. 

9,  Revocation. 

revocation  of  authority.    Ag.,  §§  372'408, 

power  of  attorney.    Ag.,  §§  380^389. 

by  death  of  principal.     Ag.,  §g  890-898. 

by  bankruptcy  of  principsu.     Ag.,  g  872. 

where  principal  becomes  bankrupt  in  England  the  authority  of  agent  here  is  not  abro- 
gated until  he  has  ofiicial  notice  of  such  bankruptcy.    Ag.,  §375. 

by  breaking  out  of  war.    Ag.,  g§  894-408. 

of  agent's  authority  to  collect  money,  by  the  breaking  out  of  war.    Ag.,  §  878. 

by  a  state  of  war;  icind  of  money  to  be  received.    Ag.,  g  878. 

not  revoked  by  delegation  to  another.    Ag.,  ^§  40,  59,  60. 

persons  dealing  with  agent  before  notice  of  recall  of  power,  not  affected  by  such  recall. 
Ag.,  g  60. 

AGREED  STATEMENT.    See  Vei^ict 
in  general.    App.,  g§  2081-84. 
in  Arizona.    App.,  §2092. 
in  Louisiana.     App.,  §  2091. 
in  Utah.    App.,  g  2093. 

requisites  of  au  agreed  statement  of  facts.    App.,  §  2077  and  notes, 
a  statement  of  facts  must  be  made  a  part  of  tne  record.    App.,  §  2078* 
on  appeal,  no  inference  of  substantive  facts.     App..  g  2623. 
evidence  on  which  the. court  find  facts  not  reviewable.    App.,  g  2086. 
opinion  of  the  court  made  such  by  consent.     App..  ^  2087. 
agreed  statement  must  be  a  statement  of  ultimate  facts,  and  not  of  evidence.    App., 

gji'  102,  2079. 
special  verdicts  as  such.     App.,  g§  2085,  2099-90. 
no  bill  of  exceptions  necessary  where  the  court  incorporates  its  finding  into  the  record. 

App.,  g20S8. 
to  warrant  a  review,  the  record  must  contain  a  bill  of  exceptions,  a  special  verdict,  or  an 

agreed  statement  of  fact^K     App.,  g  1^17. 
errora  will  not  be  revised  unless  they  appear  in  the  record ;  a  bill  of  exceptions,  special 

verdict  or  agreed  statement  of  facts  may  be  used.     App.,  g  1921. 
revision  on  special  verdict,  and  where  the  case  is  submitted  to  the  court  on  an  agreed 

statement.    App. ,  g  1922. 
a  report  of  the  evidence  incorporated  into  the  transcript,  and  signed  by  the  judge,  is  not 

a  Dili  of  exceptions,  agreed  statement,  nor  special  verdict,  and  will  not  be  considered 

by  the  supreme  court,    App.,  g  1 926, 

ALIEN  ENEMY. 

a  debtor  has  no  right  to  pay  a  debt  due  an  alien  enemy  in  money  that  would  be  useless  to 
him  and  could  not  be  transmitted  to  him.    Ag.,  g  879. 

ALLEGATIONS  AND  PROOF.    See  Pleading  and  Evidence;  Variance. 

ALLUVION.    See  Federal  Question. 

AMENDMENTS. 

1.  In  General. 

summary  of  questions  concerning.    App.,  §g  2431-.^6  and  notes. 

the  allowance  of  amendments  is  a  matter  of  sound  discretion  with  the  cOttrt.  App., 
g  2447. 

as  to  amount  recovered.    App.,  g  2463. 

in  entering  verdict.    App.,  g  2462. 

of  averments  of  citizenship.    App.,  ^  2465-67* 

of  pleadings.    App.,  gg  2468^71. 

parties.     App.,  g§  2460*61. 
-  in  admiralty.    App.,  g  2464» 
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AMENDMENTS,  In  General  —  continued. 

want  of  jurisdiction  cannot  be  cured  by.    App.,  §  2458. 

amendments  may  be  allowidd  in  the  circuit  court  m  case  of  libels  or  informations  in  rent, 

App.,  §  2444. 
sureties  on  an  appeal  bond  cannot  compel  the  marshal  to  amend  his  return.    App., 

a  writ  cannot  be  amended  if  not  returnable  to  the  first  day  at  the  term.    App.,  §  1368. 
after  appeal,  when.    App.,  §§  3015-W,  8031. 

8.  In  Appellate  Court. 
of  writ  of  error.    App.,  g§  2455-57. 
it  is  discretionary  with  the  court  to  permit  an  amendment  of  a  writ  of  error  by  briiiglD^ 

in  necessary  pa  rties.    App. ,  g  2  4  8  9 . 
of  return  of  wnt  of  error.    App. ,  §§  2451-53. 

a  writ  of  error  not  properly  returnable  may  be  amended.    App.,  g  2441  and  note: 
of  transcript  on  appeal  or  writ  of  error.     Apj>..  g^  2448-50. 
^  a  writ  of  error  may  be  amended  under  section  10i>5  ot  tlie  Revised  StactuteSk  by  itBertin^ 

the  proper  return  day.    App,,  g  770. 
of  mandate.    App.,  §  2459. 

of  matters  of  form  in  appellate  court.    App.,  ^  2454. 
where  the  writ  of  error  aescribes  the  plaintiff  in  error  as  defendant  in  error,  and  defead- 

ant  as  piaintiiT,  it  cannot  be  amended.    App.,  g  24^7. 
an  omission  to  allege  the  citizenship  of  the  parties  is  not  amendable  in  the  supreme  court, 

especially  after  the  close  of  the  term  at  which  the  case  was  dismissed ;  hut  the  amend' 

ment  may  be  made  in  the  lower  court.    App.,  ^  2440. 
on  appeal  to  the  circuit  court,  will  not  be  alljwed,  soas  to  show  amount  sufl&cient  to  give 

jurisdiction,  where  the  record,  as  brought  up^  failed  to  show  it.    App.,  §  1274. 
amendment  of  pleadings  on  appeal  in  equity ;  authorities  reviewed  as  to  the  practice  in 

such  casesL    App.,  g  2443. 
on  appeals  in  equity,  the  circuit  court  may  permit  an  amendment  of  the  pleadings^ 

App.,  g  2442. 

AMICABLE  ACTIONS.    See  FHctitiaus  Case, 

ANIMALS. 

•* cattle"  includes  "sheep."    Animals,  §7. 

I>roperty  in  wild  animals.    Animals.  §^  1-5. 
lability  of  owners  of  wild  animals  for  injuries.    Animals,  §  6. 

APPEiAL.  See  Appeal  Bond;  Appellate  Practice;  Division  of  Opinion:  Exceptions:  Super- 
sedeas: Supreme  Court;  Writ  of  Error.  As  to  what  constitutes  a  final  judgment  or 
decree  to  support  appeal,  see  Decrees;  Judgments, 

1.  In  General.    App.,  gg  68-78. 
appeal  as  a  matter  of  right.    App.,  §  170. 
allowance  of  appeal,  inferred.    App.,  ^59,  66. 
two  appeals.    Apj)..  §^  43-45. 
cross-appeals.    App.,  §i^U  52,  143,  149-151. 
appeals  and  writs  of  error.    App.,  §g  23-34. 
using  both  methods.     App.,  g  98. 
mode  of  removing  causes.    App.,  §  35. 
methods  of  review.     App.,  gj«  37,  38. 

second  appeals  only  bring  up  matters  subsequent  to  the  mandata    App.,  g  272 1, 
a  second  appeal  must  be  founded  on  matters  not  concluded  by  the  originaf  decree.    App., 
g  2720  and  note.  ^  e.  t^f 

whatever  lias  been  decided  on  one  appeal  cannot  be  re-examined  on  a  second.    App., 

§27 13  and  note.  ^^ 

on  a  second  appeal  the  supreme  court  will  not  examine  matters  decided  on  the  first 

appeal,  althougii  it  had  no  jurisdiction  on  the  first  appeal.    App..  §  2715« 
cross-appeals  must  be  prosecuted  the  same  as  other  appeals.    App.,  §  276 1. 
defective  notice  of.    App.,  §  91. 
questions  in  general  as  to  time.    App.,'  §§  1387^2. 
the  time  within  which  an  appeal  must  be  taken  must  be  computed  from  the  entry  of  the 

final  decree.    App.,  ^  1307. 
summary  of  questions  on  reversal  and  afilrmance.    App.«  §g  2306^9  and  notes, 
summary  of  questions  relating  to  second  appejll  or  wnt  of  error.    App.,  ^  2704-12  ff«gf 

notes;  272^-31.  "^ 

E resumptions.    App.,  ^  2197-98. 
y  district  attorney.    App.,  §  42. 
government  has  no  exclusive  privileges.    App.,  §§5.  16. 
return  of  writ.     App.,  gg  55,  56. 
effect  of  reversal.     App.',  §§  53,  54* 
as  an  estoppel.    App.,  §  49. 
decisions,  by  what  law  governed.    App.,  §  50* 
of  damages  for  delay  in  general.    App.,  §g  2563,  2664-71. 
effect  of  war.     App.,  tJg  1343-14. 

summary  of  questions  of  appeal  in  criminal  cases.    App.,  g§  421-24« 
summary  of  questions  on  the  kind  of  judgments  and  decrees  from  wluch  aDpeafa  and 
writs  of  error  lie.    App. ,  §§  230-237  and  notes;  844-369« 
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APPEAL,  In  General  —  continued. 

cases  tried  without  a  jury.    App.,  §  97. 

of  appeal  from  district  to  circuit.    App.,  §  87. 

from  consent  decree.    App.,  §  174, 

no  appeal  allowed  by  state  law.    App.,  §§  173,  173. 

appeal  and  certificate  of  division.    App.,  §  176. 

fraudulent  decree  to  sustain.     App.,  §  177. 

to  state  supreme  court,  after  removal  to  federal  court.    App.,  g  178« 

when  appeal  is  not  provided  for  by  law.    App.,  §  145. 

from  dismissal  of  bill.     App.,  g§  142,  148. 

by  executor,  after  removal  from  office.    App.,  §  7. 

from  decisions  affectine  titles.    App.,  §  47. 

order  allowing,  entereoT  nunc  pro  tunc,    App.,  §  84. 

practice,  where  wrong  process  has  been  used.    App.,  §§  12)^124. 

power  of  teri'itorial  legislature  to  prescribe  conditions.    App.,  ^  80. 

error  in  common  law  cases;  statement  of  facts.    App.,  §g  92,  94. 

the  matter  in  dispute  must  be  a  money  value.    App.,  $i  216. 

filing  a  petition  of  appeal  in  district  court  is  entry  oi  appesd  under  g  4982,  Bevised  Statutes. 
App.,  g§  1349,  1350. 

an  appeal  from  probate  court  of  Utah  majr  be  taken  in  one  year.    App.,  §  1348. 

appeal  from  district  court  in  admiralty  is  properly  entered  at  next  term  of  the  circuit 
court     App.,  §  1347. 

party  not  appealing,  how  affected.    App.,  §  2207. 

prayer  for  in  due  time  secures  the  right,  and  no  delay  by  the  trial  court  can  impair  it 
App.,  §  1316. 

in  time — decree  August  2, 1879 ;  bond  approved  and  citation  signed  August  1, 1881.  App., 
§  1318. 

a  motion  to  compel  the  clerk  to  enter  the  allowance  of  an  appeal  will  not  be  granted  where 
no  appeal  has  been  granted.    App.,  g  1321. 

the  bond  may  be  given  at  any  time  while  the  appeal  is  alive,  but  the  record  must  be  filed 
in  time  to  save  the  appeal.    App.,  g  1 31 1. 

taken  more  than  five  years  after  the  decree,  too  late ;  a  motion  for  rehearing  filed  after 
the  term  when  rendered  does  not  suspend  the  decree.    App.,  g  1302. 

must  be  authorized  by  some  act  of  congress,  and  brought  m  conformity  with  legislative 
directions.    App.,  g  1298. 

where  the  act  of  congress  merely  authorizes  an  appeal,  the  provisions  of  the  acts  of  1789 
and  1803,  as  to  time,  and  the  issuing  and  service  of  citation,  must  be  observed.  App., 
g  1301. 

appellant  estopped  to  assign  error.    App.,  g  1 006. 

appellant  cannot  have  the  decree  reversed,  when.    App.,  g  1607. 

appellant  cannot  obtain  relief  against  those  who  shoulci  have  been  made  parties  to  the  ap- 
peal but  were  omitted.    App.,  g  1 605. 

on  appeal  to  the  circuit  court  appellant  not  entitled  to  jury  trial.    App.,  gg  107,  108. 

an  unauthorized  appeal  from  a  district  court  to  the  supreme  court  is  void.    App.,  g  194^ 

when  a  justice  of  the  lower  court  has  granted  an  appeal,  taken  a  bond  and  issued  a  cita- 
tion, he  has  exhausted  his  powers.    App.,  g  155 1. 

the  time  within  which  the  bond  must  be  filed  dates  from  the  announcement  of  the  decis- 
ion.   App.,  §  1521. 

it  is  sufficient  if  the  record  shows  that  the  appeal  was  taken  by  the  defendants,  although 
they  are  not  named.    App.,  g  1527. 

persons  may  be  permitted  to  become  parties  for  the  purpose  of  taking  an  appeaL  App., 
g  1497. 

where  exceptions  are  taken  on  the  trial  of  an  issue  at  law,  but  not  acted  upon  in  the  chan- 
cery court  they  will  not  be  considered  on  appeal.    App.,  g  1757  and  note. 

authentication  of  transcript  of  record.    App.,  §  1709. 

other  questions  not  reviewable  on  an  appeal  from  an  order  confirming  sale.    App.,  g  2 1 55. 

where  an  appeal  was  dismissed  by  counsel,  though  unauthorized,  a  motion  to  reinstate, 
not  made  till  long  after,  will  be  denied,  though  the  opposite  party  consent  App., 
g  2506  and  note. 

where  executor  is  removed  after  a  decree  is  rendered  against  him  ,his  subsequent  appeal 
is  void,  and  an  appeal  by  the  opposite  party  is  also  irregular.    App^,  g^  20-22. 

how  cases  brought  from  the  district  to  the  circuit  court  may  be  removcJ  to  the  supreme 
court.    App.,  §  19. 

appellate  jurisdiction  of  supreme  court  is  derived  from  the  constitution,  subject  to  such 
exceptions  as  congress  may  make.     App.,  g  226. 

an  entry  nunc  pro  tunc  of  an  appeal  asked  for  in  time,  but  not  entered,  completes  the  ap- 
peal.   App.,  g  1314. 

the  prayer  and  order  allowing  appeal  constitute  a  valid  appeaL    App.,  g  1 81 0. 

review  under  act  of  1867.    App.,  gg  868,  869, 870. 

time  within  which  must  be  brought    App.,  g$  1275-94. 

time  for,  not  fixed,  governed  by  general  law.    App.,  g  1895* 

jurisdictional  amount    Actions,  g  473. 

consent  will  not  confer  purisdiction.    App.,  gg  196,  827, 838,  448,  449,  557. 

proper  method  of  applying  for.    App.,  go  8. 

where  a  case  has  been  brought  up  both  by  appeal  and  writ  of  error  the  court  will  decide 
on  hearing  which  is  proper.    App.,  g  1 12. 
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review  of  cases  tried  by  a  jury.    App.,  §  86. 

appeal  must  be  authorized  by  some  general  law  or  establiihed  practice  of  the  court.  App., 

§154. 
appeal  taken  June  15,  1872,  governed  as  mipenedeaa  by  act  of  June  1,  1872.    App., 

from  district  courts  must  be  taken  before  adjournment.    App.,  g  1334. 

right  of  appeal  from  the  district  court  is  lost  if  not  taken  to  the  circuit  court  after  the 

making  of  tlie  decree.    App.,  g  13H3  and  note, 
a  final  decree  of  the  district  court,  rendered  at  a  former  term,  cannot  be  opened  so  as  to 

confer  new  right  of  appeal.    App.,  g  1332. 
appeals  from  final  decrees  of  the  district  court  must  be  taken  to  the  next  circuit  court. 

App.,  §1331. 
until  a  formal  decree  is  entered  a  party  is  not  bound  to  enter  an  appeal.    App..  §  1 322. 
summary  of  questions  as  to  time  of  fifing  transcript.    App.,  g^  135l-do  and  note, 
transcript  must  be  filed  at  the  next  succeeding  term.    App.,  §§  1361,  note:  1869. 
the  transcript  must  be  filed  and  the  case  docketed  at  the  term  next  succeeding  the  appeal 

App.,  g  1356. 
rule  as  to  time  of  filing  transcript  does  not  apply  where  the  party  has  been  prevented 

from  obtaining  it  by  fraud.     App.,  g  1357. 
record  must  be  filed  at  next  term.    App.,  §195. 
what  questions  reviewable,  in  matters  of  amendment.    App.,  S§  2298-2865. 

in  matters  of  discretion.     App.,  gg  2278-88. 

matters  of  continuance.    App.,  $^  2289. 

on  tlie  pleadings.    App.,  ^  2290-97. 

on  the  evidence.     App.,  §'§' 2241-48. 

on  matters  of  practice.    App.,  §§  2249-53. 

on  the  instructions  to  the  jury.    App.,  gg  2254-69* 

on  questions  of  new  trial.    App.,  ^  2270-72. 

of  law.     App.,  g§  2185-86. 

of  fact.    App. ,  §S  2 1 87-96. 

of  default.     App.,  gg  2211-14. 

on  the  record.    App.,  gg  2221-80. 

of  jurisdiction.    App.,  gg  2281-34. 

in  suits  in  equity.    App.,  gg  2285-88. 

on  special  verdict  —  finding  of  facts.    App.,  gS  2289-48. 

in  general.     App.,  g§  2152-8  and  notes;  2156-84. 

on  second  appeal  or  writ  of  error.    App.,  §§  2781^-42. 

on  bill  of  review  —  not  reviewed.     App.,  §  2205. 
defects  cured  by  verdict,  not  reviewable.    App.,  gg  2215-17. 
questions  waived  not  reviewed.     App.,  $;g  2201-4. 
erroi-s  rendered  immaterial  not  reviewed.    App.,  gg  2109,  2200. 
to  t>e  reviewable,  the  error  must  be  prejudicial.     App.,  gg  220^10. 
consent  decree,  when  reviewable.    App.,  g§  2218-20. 
in  habeas  corpus  cases,  under  act  of  lci6S.    App.,  g  229. 
proceeding  in  mandamus  brought  up  by  appeal.    App.,  g  187. 
mandamus^  will  not  lie  to  compel  allowance,  when.    App.,  g'58. 

lies  to  compel  the  granting  of  an  appeal,  or  the  production  of  the  transcript.    App., 
g  1358. 

will  not  lie  to  compel  allowance  of  appeal  improperly  applied  for.    App.,  §  64. 

appropriate  remedy  where  appeal  is  refused.    App.,  gg  bO-»3. 
in  patent  cases.    App.,  g  48. 

what  patent  question  not  reviewable.     App.,  g  2206. 
seizure  case.    App.,  gg  125,  126. 
from  teiTitorial  court.    App.,  §§  138-135. 

district  judge,  sitting  in  the  circuit  court,  may  allow  an  r.ppoal.    App.,  §§  57,  60. 
whether  appellant  can  enforce  decree  pending  appi^al.     App.,  g  8. 
from  California^  land  cases  in  general.    App.,  g^  2958-56. 

notice.     App.,  gg  2968-65. 

lie,  when.    A4)p.,  §g  2957-61. 

time.    App.,  g  2902. 
from  court  of  claims — new  trial  in  court  of  claims.    App.,  g§  2737-45. 

review  in  the  supreme  court.    App.,  gg  2946-o0. 

filing  pleading.    App.,  §  2952. 

reversal.     App.,  g  2951. 

finding  of  facts.    App.,  gg  2926-36. 

whether  an  appeal  will  lie.    App.,  g§  2921-25. 
summary  of  what  the  record  must  show  as  to  federal  questions.    App.,  §§  826-56  and 

notes, 
record,  summary  of  questions.    App.,  gg  1705-3  and  notes. 

requisites.     App.,  gg  1710-15. 

transcript  wanting.    App.,  gg  1716-17. 

certificate  lacking,  dismissal.    App.,  g  1718. 

part  of  the  record.    App.,  §§  1719-27. 

review  by  the  appellate  court    App.,  gg  1728-32. 

what  the  record  should  contain.    App.',  gg  1788-47. 
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APPEAL — continued. 
2.  Citation. 

summary  of  questions  concerning  the  citation.    App.,  §^  1657-64  and  notes. 

questions  concerning  citation  in  general.    App.,  §g  167^8. 

waiver.    App.,  §8  1681-84. 

miscellaneous.    App.,  §§  1694-1704. 

when  necessary.    App.,  §§  1684-93. 

taken  in  open  court,  no  citation  necessary.    App.,  S  1317. 

necessary  to  confer  jurisdiction.     App.,  ^1665  ana  note. 

is  necessary  where  the  appeal  is  taken  after  the  court  has  risen.     App.,  §  1 666. 

a  recital  in  a  citation  that  an  appeal  was  obtained  at  a  certain  time  does  not  prove  an  ap- 
peal was  then  allowed.    App.,  §  1812. 

where  the  record  is  not  returned  to  the  next  term,  a  citation  subsequently  issued  is  of  no 
avail;  the  presence  of  counsel  in  court  when  the  appeal  is  taken  is  immaterial.  App., 
g  1300. 

not  necessary  where  an  appeal  is  taken  in  open  court.    App.,  g  1516. 

must  be  served  if  security  is  taken  after  the  term.  Security  must  be  approved  by  the 
judge.    App.,  §1668. 

service  of  citation  on  the  executrix  or  the  law  partner  of  counsel  of  record  is  not  suffi- 
cient.   App..  §  1H76. 

must  be  signed  by  the  judge.    App.,  §  1675  and  note. 

where  an  officer  of  a  state  prosecutes  for  the  state,  the  citation  must  be  served  on  him. 
App.,  g  1677. 

must  be  served  thirty  days  before  the  return  day  of  the  appeal  or  writ  of  error.  App., 
§  1667  and  note. 

service  of  citation  is  necessary  where  the  appeal  is  taken  out  of  term.  But  a  failure  to 
serve  the  citation  will  not  work  a  dismissal.    App.,  §  1669  and  note. 

8.  Dismissal. 
of  appeals  and  writs  of  error,  in  general.     App.,  gg  2509-19. 
for  failure  to  file  record.    App.,  g§  2520-24. 
for  failure  to  file  brief  and  statement.    App.,  §§  2525-26. 
for  want  of  papers.    App.,  gg  2527-28. 
for  want  of  jurisdiction.    App.,  §g  2529-85. 
motion  not  considered  when  merits  involved.    App.,  gg  2586-89. 
motion  to  dismiss  united  with  motion  to  affirm.    App.,  gg  2540-42. 
no  appearance.    App..  gg  2543-47. 
by  strangers.    App..  g  2548. 
for  want  of  fee  bond.    App.,  g  2550. 
after  joinder  in  error.    App.,  §  2551. 
in  admiralty.     App.,  g  2552. 

where  the  appellant  has  sued  out  execution.     App.,  gg  2553-54. 
new  writ  of  error  necessary,  when.    App.,  gg  2d55-5(>. 
reinstating.    App.,  §g  2557-61. 

of  appeals  and  writs  of  error—  summary.    App.,  gg  2481-98. 
case  cannot  be  sent  up  by  consent.     App.,  ^184. 
may  be  dismissed  if  tne  transcript  is  not  filed  and  the  cause  docketed  during  the  term  to 

which  the  appeal  is  returnable.     App.,  §  1863. 
advantage  may  be  taken  at  any  time  before  the  hearing  of  a  failure  to  docket  in  time ; 

appearance  is  no  waiver.     App.,  g  1 364. 
will  not  be  dismissed  because  the  record  was  not  filed  in  time,  where  proper  excuse  is 

shown  for  the  delay.    App.,  g  1314. 
allowed  nunc  pro  tunCy  no  citation,  transcript  not  ffied  at  next  term,  appeal  dismissed. 

App.,  S  1313. 
an  appeal  will  not  be  dismissed  where  the  decision  of  the  motion  involves  the  merits. 

App.,  g  1615. 
where  an  appeal  has  not  been  regularly  entered  on  the  docket,  a  motion  to  dismiss  will  not 

be  entertained.    App.,  g  1537. 
appeal  dismissed  unless  omitted  papers  be  supplied.    App.,  g  1580. 
where  an  appeal  was  taken  in  ten  days  from  the  rendering  of  the  decision,  a  second  one 

taken  after  the  entry  thereof  was  dismissed.    App. ,  g  1510. 
a  judgment  of  dismissal  may  be  set  aside  during  the  term.     App.,  g  2495. 
a  case  may  be  dismissed  on  production  of  the  writ  of  error  and  citation.    App.,  §  2496 

and  note, 
to  dismiss  under  rule  48,  the  certificate  must  show  that  the  decree  was  rendered  thirty 

days  before  the  teruL     App.,  g  2494. 
dismissed  because  transcript  not  filed  in  time,  party  may  take  another  in  five  years. 

App.,  §  1297. 
motion  to  docket  and  dismiss  will  foe  overruled  if  made  after  case  is  docketed.    App., 

g611. 

appeal  will  be  dismissed  when  the  matter  in  dispute  does  not  exceed  $5,000  in  value. 

App.,  §  597. 
a  case  will  be  dismissed  if  it  appear  from  the  records  that  the  matter  in  dispute  is  below 

the  jurisdictional  limit,  whatever  be  the  apparent  demand.    App.,  g  559. 

4.  Iff  Admiralty.  App.,  gg  89,  90. 
validity  of  appeal  App.,  g  2774. 
increasing  damages.    App.,  g  2775. 
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APPEAL,  In  Admiraltt— continued, 
effect  of  appeal.    App..  ^  2776-78. 
jurisdiction.    App.,  ^  2779.        , 
interest.    App.,  ^  2780. 
notice.    App.,  §§  2781-82. 
effect  of  the  decree.    App.,  §g  2788-84. 
costs.    App..  ^  2785-86. 
allowance  of  appeal    App.,  §  2787* 
lies,  when.    App.,  §§  2769-78. 
exceptions.    App. ,  g|  2795-97. 
the  record.    App.,  gg  2798-2804. 
collision.    Apn.,  ^  £)20-23. 
prize.    App.,  §g  2828-35. 
practice.    App.,  Sg  2846-66. 
reversal.    App.,  ^  2867-77. 
reversal  in  circuit  court    App.,  gg  2878-85 
amendments.    App.,  ^§  2791-94. 
bond.    App.,  §§2788-90. 

further  proof — new  evidence.    App.,  §g  2805-19. 
disposition  of  property  pending  appeal    App.,  ^§  2886-45. 
an  appeal  in  aamiralty  carries  up  the  whole  fund.    App.,  §2765. 
of  the  method  of  taking  appeals  in  admiralty  cases.    App.,  §  2755. 
in  admiral tv  cases  an  appeal  suspends  the  sentence  altogether,  and  the  cause  is  to  be 

heard  in  tlie  appellate  court  de  novo.    App.,  §  2756. 
appeals  are  to  be  taken  to  the  term  of  the  circuit  court  next  after  ihe  term  of  the  district 

court  at  which  decree  is  rendered.    App.,  §  1290. 
summary  of  questions  relating  to  appeab  in  admiralty  and  prize  cases.    App.,  §§  2743-53 

and  notes. 
mandamua  lies  to  compel  district  court  to  allow  appeal  in  admiralty.    App.,  §  1319. 
time  of  taking,  in  admiralty^  under  the  acts  of  1789.    App.,  §  1324. 
under  the  act  of  1803.    App..  §  1 325. 
effect  of  act  of  1872.    App.,  §  1 326. 

must  be  taken  at  tlie  term  at  which  the  decree  is  rendered.    App.,  §  1820. 
taken  at  the  next  term  of  the  circuit  court.    App.,  §  1329. 
latitude  allowed  in  appeals  in  admiralty.    App.,  g  2508. 

under  the  act  of  1803,  admiralty  cases  must  be  brought  up  b}r  appeal    App.,  g  2754. 
an  appeal  will  not  lie  in  admiralty  from  an  order  of  the  circuit  court  affirming  the  decree 

of  the  district  court.    App.,  §  2758. 
on  an  appeal  in  admiralty  the  district  court  may  dispense  with  its  rule  requiring  the  ap- 
peal to  be  in  writing.    App.,  g  2759. 
a  failure  to  deliver  the  record  within  twenty  days  will  not  oust  the  jurisdiction  of  the 

circuit  court.    App.,  §  2760. 
when  an  appeal  in  admiralty  will  be  remanded  so  that  the  findings  may  be  put  into  the 

record.    App.,  §  2762. 
second  appeals  bring  up  only  proceedings  subsequent  to  the  mandate.    App.,  §  2763. 
congress  may  confine  the  jurisdiction  of  the  supreme  court  on  appeals  m  admiralty  to 

questions  of  law  arising  on  the  record.    App.,  §1934  and  note. 

5.  In  Bankruptcy. 
questions  in  general.    App.,  §g  186,  2886-88. 
time.    App, ,  $§  2889-96. 
notice.    App.,  g^  2897-99. 
limitation.    App.,  §§  2919-20. 


enforcing  decree.    App.,  §  2918. 

act  of  1841.    App..  g  2917. 

final  decrees.    App.,  §  2916. 

review.    App..  §g  2918-15. 

proper  process  to  remove  a  case.    App.,  §g  2907-12. 

jurisdiction  of  the  supreme  court.    App.,  gg  2900-2906. 

6.  Parties. 
summary  of  question  concerning  parties.    App.,  §§  1594-1602. 
describing  the  parties.    App.,  §  2. 
defect  of  parties.     App.,  ti^  1650-52. 
rights  of  parties  not  appe^ing.    App.,  §g  1689-49. 
landlord  and  tenant.    App..  g  1653. 
death  of  a  party.     App.,  gg  1654-55. 
assignee  in  bankruptcy.    App.,  §  1656. 
all  must  join.    App.,  §§  1627-31. 
severance.    App.,  ^  1632-34. 
intervention.    App.,  g  1635. 
describing  the  parties.    App.,  gg  1623-26. 
who  may  appeal.    App.,  §§1619-22. 
the  rule  as  to  appeals  from  joint  decrees.    App.,  §1612. 
all  parties  to  an  appeal  must  be  named.    App.,  g  1608  and  note, 
parties  to  a  joint  decree  must  join  in  an  app^.    App.,  g  1603  and  note, 
no  one  who  was  not  a  party  to  the  judgment  can  be  a  party  to  a  writ  of  error.    App., 
§  1604  and  note. 
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APPEAL,  Parties— continued. 

the  stateR  cannot  give  inanimate  object  right  to  sue  in  federal  court.     App.,  §  16 1 0. 

where  part  of  the  appellants  abandon  an  appeal,  the- others  may  proceed.    Apj>.,  §  1611. 

bidder  at  a  marshars  sale  may  appeal  from  decision  of  the  court  as  to  conhrmation. 
App.,  §1613. 

a  receiver  may  appeal  from  a  decree  requiring  him  to  pay  a  balance  into  court.  App., 
§  1616. 

where  a  tenant  does  not  become  a  party  to  an  ejectment,  he  cannot  appeal  from  a  judg- 
ment against  the  casual  ejector.    App.,  g  1617. 

7.  Will  Lie. 

in  g;eneral.    App.,  ^S  164r-167. 

equitPf  and  admiralty  causes  must  be  brought  up  by  appeaL    App.,  §§  117-^121« 

to  bring  up  foreclosure  proceedings.    App.,  g  140. 

settlement  of  land  claims.    App.,  g  141. 

from  foreclosure  suit.    App.,  g  179. 

appeals  in  equity.    App.,  g  93. 

execution  of  a  decree.    App.,  g§  8S0,  881. 

from  pro  forma  decree.    App. ,  §  882. 

from  decree  on  petition  for  sharo  of  forfeiture.    App.,  §  187. 

from  decree  on  ground  that  it  does  not  accord  with  mandale.    App.,  g  183. 

from  confirmation  of  Mexican  grant.    App.,  g  188. 

second,  will  lie  any  time  within  five  years  from  final  decree.    App.,  §  1345. 

appeal  will  only  lie  from  final  decree,  though  neither  party  objects.    App.,  §§  104|  880, 

333. 
order  made  subsequent  to  decree  may  be  final  decise.    App.,  §§  878^  879, 
entering  mandate.    App.,  §^  870,  871. 
decree  on  cross-bill.    App.,  g  872. 
decree  of  foreclosure,  final.    App.,  §§  878-^75. 
in  habeas  corpus  cases  under  act  of  lS67.    App.,  g§  217,  218. 
from  decree  of  provisional  court.     App.,  §  218. 

fraudulent  decree  will  support,  for  the  purpose  of  correcting  errors.    App.,  S  1 860. 
on  dismissal  of  an  appeal  a  second  may  be  taken  within  five  years  from  date  of  the'de* 

cree.    App.,  g  1362. 
an  appeal  may  lie  from  matters  arising  after  the  decree.    App.,  §  1614.  , 

an  appeal  may  be  taken  from  a  final  decree  confirming  a  sale.    App.,  j^  i  531. 
if  a  mandate  of  the  supreme  court  is  misconstrued  by  the  court  below  an  appeal  lies  to 

correct  the  error.    App.  ,§2716. 
an  action  for  an  account  involving  more  than  $2,000  is  appealable.    Arb.,  g  1 83. 
decree  dissolving  injunction  and  ordering  a  sale  of  property  is  final.     App!,  g  65. 
a  party  having  a  separate  interest  may  appeal  without  joining  the  other  defendants. 

App.,  g  340. 
when  a  state  court  refuses  a  writ  of  error  on  the  ground  that  the  judgment  below  was 

right,  its  judgment  is  final    App.,  §733. 
pix>ceeding  in  equity  must  be  brought  up  by  appeal  notwithstanding  practice  in  state 

courts.     App.,  g  103. 
an  appeal  lies  from  the  circuit  in  a  case  transferred  from  the  district,  although  the  act 

does  not  provide  for  an  appeal.    App.,  g  1 55. 
a  case  under  act  of  1851,  to  settle  laud  titles  in  California,  is  in  the  nature  of  a  proceeding 

in  equity,  and  an  appeal  is  the  proper  remedy.    App.,  gl  56;  contra^  App.,  g  158. 
where  there  has  not  been  a  trial  by  jury  a  case  must  be  brought  up  from  a  territorial 

court  by  appeaL    App.,  ^111. 
appeal  lies  where  a  claim  disallowed  exceeds  $2,000.    App.,  g  6 1. 
only  final  judgments  are  examinable  in  the  supreme  court,  and  then  only  on  a  federal 

question.    App.,  g  891. 
a  decree  refusing  an  injunction  is  not  a  final  decree,  and  an  appeal  does  not  lie  from  it. 

App.,  ^  905. 
a  judgment  of  the  highest  court  of  a  state  remanding  a  prisoner  upon  a  habeas  corpus 

proceed! ug  is  a  final  judgment.    App. ,  g  1 0 1 0. 
appellate  jurisdiction  attaches  to  all  final  judgments  involving  a  federal  question.  App., 

g  7.H4. 
appeal  from  district  to  circuit  court  lies  only  from  a  final  decree.    App..  g  878, 
from  supreme  court  of  District  of  Ck>iumbia  to  district  court.    App.,  g  188. 

8.  Will  JJot  Lie. 

to  supreme  court  in  criminal  cases.    App.,  gg  8003-8. 
cases  from  state  courts.    App.,  gg  96,  181. 
from  various  courts.    App.,  g§2U5,  208. 
in  cases  of  abandoned  and  captured  property.    App.,  g  175. 
from  commissioner  of  land  office.    App.,  g  171. 
from  motion  to  apply  money  in  court.    App.,  g  146. 
from  proceedings  for  contempt.    App.,  gg  168,  169. 
from  district  court  to  supreme  court  in  land  claims.    App.,  g  181. 
from  decree  disbarring  attorney.    App.,  §  186. 
from  district  judge  acting  merelv  as  commissioner.    App.,  g  192. 
from  an  order  refusing  new  trial.    App.,  g  13U3. 

from  a  state  court  to  United  States  supreme  court,  in  any  case.    App.,  g  1 490. 
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APPEAL,  Will  Not  Ije  —  continued. 

from  refusal  to  open  a  former  decree.    App ,  §  1 514. 

from  the  decision  of  a  motion  to  take  monej  out  of  court.     App.,  §  160. 

from  decision  of  a  district  judge  adjusting  claims  under  Florida  treaty.    App.,  §  203. 

from  decree  dismissing  cross-bill.    App.,  §282. 

from  decree  dismissing  a  libel  in  rem  for  want  of  prosecution.    App.,  §  280. 

from  an  order  enforcing  a  conveyance  pursuant  to  the  mandate  of  tne  supreme  court. 
App..  §2719. 

from  a  decree  dissolving  an  injunction.    App.,  §  2503. 

from  a  decision  of  a  motion  to  set  aside  a  judgment  and  to  permit  the  party  to  intervene. 
App.,  §1618. 

will  not  remove  a  common  law  proceeding.    App.,  g  1467. 

from  decision  of  land  commissioner.    App.,  g  214. 

where  complainant  from  his  own  showing  is  entitled  to  leas  than  $2,000.    App.,  g  296L 

defendant  cannot  appeal  from  a  decree  for  less  than  $5,000.    App.,  ^  558. 

a  party  who  is  not  affected  by  a  decree  cannot  appeal  from  it  though  the  decree  reserves 
the  Ti^ht    App.,  §672. 

the  decision  of  tne  circuit  court  on  a  writ  of  habecu  corpus  ad  siibijiciendum  cannot  be 
re-examined  in  the  supreme  court.    App.,  g  221. 

granting  or  refusing  new  trial  by  federal  court  cannot  be  reviewed.    App.,  g  201. 

government  has  no  appeal  under  acts  of  1803  and  1820  from  a  decree  of  district  oonrt  en- 
joining a  distress  warrant  from  the  treasury.    App.,  §  15. 

granting  or  dissolving  a  temporary  injunction  not  nnal.    App.,  gg  416-420. 

refusal  of  a  new  trial  not  a  nnal  judgment.     App..  gg  410-^15. 

allowance  or  non-allowance  of  costs  not  a  final  judgment.    App.,  gg  809-403^ 

order  changing  venue  not  final.    App.,  g  890. 

supreme  court  has  no  jurisdiction  of  appeal  in  habeas  corpus  ad  subjiciendum,  App., 
§2i5. 

refusal  of  leave  to  intervene,  not  final.    App.,  g  888. 

order  of  reference,  not  final.    App.,  g§  876,  877. 

consent  of  parties  will  not  confer  jurisdiction.    App.,  g  189. 

APPEAL  BONDS. 

1.  In  General. 
summary  of  questions  affecting.    App.,  gg  1871-70  and  notes, 
questions  on,  in  general.    App.,  gg  188<5-91. 
requisites  of,  stated.     App.,  gg  1(178,  1878,  1881. 
amount  fixed.    App.,  g  1548. 
increasing  the  amount.    App..  g§  140S-9. 

Questions  on  the  amount  of  the  penalty.    App.,  gg  1895-1400. 
eposit  of  money.     App.,  g  1419. 
new  bond.     App.,  gg  1408-7. 
time  when  to  be  filed.     App.,  g  1466. 

must  be  taken  by  the  judge  or' justice.    App.,  gg  13S2,  note;  1874. 
action  on.     App. ,  §;§  1 4 1 8- 1 8. 

judgment  on,  territorial  supreme  court.    App.,  g  1584. 
time  of  filing.     App.,  gg  1401-8. 
sureties,  justifying.    App.,  gg  1404-5. 
when  condition  broken.     App.,  g  1410. 
waiver  of,  by  appearance,  when.    App.,  g  1413. 
objection  that  it  Is  signed  by  one  only  of  several  appellants  shoiUd  be  taken  by  motion. 

App.,  g  1887. 
executrix,  right  to  appeal  without,  when.     App.,  g  1411. 
duty  of  judge  in  respect  to.     App.,  gg  1392-C4. 
may  be  given  at  anv  time  while  the  appeal  is  alive.    App.,  g  1811. 
the  security  in.  need  not  be  in  any  fixed  proportion  to  the  decree.    App.,  g  1308. 
when  accepted  and  case  docketed  in  supreme  court,  jurisdiction  of  lower  court  ceases. 

App.,  gg  1384,  1876. 
the  supreme  court  cannot  enlarge  the  security  in  a  writ  of  error  bond  in  an  action  of 

ejectment.    App.,  g  1380. 
must  be  executed  to  the  opposite  party ;  but  a  defect  may  be  remedied  by  filing  a  new 

bond.    App.,  gg  1379,1871. 
a  new  bond  will  be  required  in  case  of  change  of  circumstances.    App.,  §  1552. 
a  supersedeas  bond  does  not  secure  accumulations  of  interest.    App.,  g  1544^ 
the  supersedeas  bond  need  not  be  for  so  large  an  amount  as  to  cover  accuimilations  of 

interest  where  the  appellant  is  a  bankrupt.    App.,  g  1545. 
the -amount  of  a  supersedeas  bond  is  in  the  sound  discretion  of  the  court.    App.,  g  1546. 
rule  governing  amount  of  bonds  for  supersedeas  in  mandamus  cases.    App.,  g  1547. 
rules  of  the  supreme  court  as  to  the  amount  of  supersedeas  bond.     App.,  g  1542. 
authorities  reviewed  as  to  the  amount  of  the  security  in  a  supersedeas  bond.    App.,  g'  1 541. 
a  writ  of  error  bond,  to  operate  as  a  supersedeas,  must  cover  the  full  amount  of  the  judg- 
ment.   App.,  g  158(5  and  note, 
authority  of  a  justice  of  the  supreme  court  to  approve  a  supersedeas  bond.    App. ,  g  1 540^ 
circuit  court  has  jurisdiction  of  action  on  supersedeas  bond  given  in  that  court.    App., 

g  1588. 
bond  filed  in  time  to  operate  as  a  supersedeas,    App.,  g  67. 
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APPEAL  BONDS,  In  General  —  continued. 

when  obtained  by  fraud,  the  supersedeas  will  be  vacated  and  new  bond  refused.    App., 

§  urn, 

not  sufficient,  if  it  does  not  secure  the  costs.    App.,  §  1 535. 

need  not  be  signed  by  all  the  defendants.    App.,  g  1213. 

a  new  bond  will  not  oe  accepted  where  the  approval  of  the  old  one  was  obtained  by  means 

of  perjury.     App.,  §  1529. 
none  given,  the  supreme  court  will  allow  one  to  be  filed.    App.,  §  1383,  note, 
citation  must  be  served  if  security  is  taken  after  the  term.    I^cunty  must  be  approved  by 

the  judge.    App. ,  g  1 6  6  8. 
non-residence  of  the  sureties  in  the  district  is  not  a  sufficient  reason  for  rejecting  an 

appeal  bond.    App.,  §  1533. 
not  indispensable ;  the  prayer  for  and  order  allowing  appeal  constitute  a  valid  appeal. 

App.,  §1310. 

2.  Sureties. 
questions  in  general  concerning  liability  of  sureties.    App.,  §§  148&-44. 
liability  on  summary  process.     App. ,  §  1425. 
execution  not  necessary  before  suit.     App.,  §  1424. 
affirmance  in  circuit  court  fixes  liability  of  sureties.    App.,  §  1423. 
liable- for  interest.    App.,  §  1421. 
apportioning  sum  collected.    App.,  g§  1420,  1422. 

liable  for  interest  from  the  time  of  commencing  suit  on  the  bond.    App.,  §  1428. 
summary  proceedings  against  sureties  on,  in  Louisiana.    Actions,  §  99. 
in  Louisiana,  sureties  are  liable  to  judgment  on  a  summary  proceeding  after  a  nuUa  bona 

as  to  their  principal.    App.,  §  1433  and  note, 
are  not  entitled  to  have  the  proceeds  of  a  sale  of  land  applied  in  part  to  the  discharge  of 

their  liability.    App.,  §  1429. 
affirmance  of  judgment  in  the  appellate  court  fixes  the  liability  of  the  sureties.    App., 

§  1430. 
it  is  not  necessary  for  a  plaintiff  to  issue  execution  against  a  principal  before  bringing 

suit  on  the  appeal  bond.    App.,  8  1432. 
not  liable  for  the  costs  of  an  appeal  from  the  first  appellate  court.    App.,  §  1431. 
cannot  question  the  marshal's  return,  or  compel  him  to  amend  it.    App.,  §  1434. 
a  sum  realized  on  execution,  less  than  the  nnal  judgment,  cannot  be  apportioned  so  as 

to  reduce  the  damages  for  which  surety  is  liable.    App.,  g  1427. 
sale  of  creditor's  interest  in  judgment.    App.,  §  1496. 
are  liable  although  the  creditor's  interest  m  the  judgment  may  have  been  attached  and 

sold.    App.,  g  1435. 

APPEARANCE. 

general  appearance  a  waiver  of  service  of  process.    Ag.,  g  540. 

APPELLATE  PRACTICK     See  Abatement;  Appeal;  Mandate;  Supreme  Court;  Writ  of 
Error. 

'  submission  of  cause.    App.,  §g  2636,  2687. 
permission  to  withdraw  demurrer.     App.,  g  2688. 
power  over  judgment.    App.,  §g  2639-41. 
discontinuance.    App.»  g  2^2. 
entering  proper  judgment.     App.,  g  2648. 
call  of  plaintiff.    App.,  g  2644. 
amending  mandate.    App.,  g  2645. 
appearance  of  attorney-general.    App.,  g  2646. 
cross  appeal.     App.,  g  2674. 
minors  protected.    App.,  g  2675. 
special  allocatur,    App.,  §2676. 
appeal  from  part  of  a  decree.    App.,  g  2677. 
assignment  of  errors.    App.,  gg  2678-87. 
interest.    App.,  gg  2688-90. 
opinions.     App.,  gg  2691,  2692. 
of  continuance  in  general.     App.,  gg  2698-97. 
real  action  does  not  abate  pending  a  writ  of  error.    App.,  g  2698  and  notes. 

Sower  to  issue  writs.    App.,  g  2671. 
i vision  of  opinion.    App.,  g  2672. 
case  fafld  under  advisement.    App.,  g  2667. 
repeal  of  law.    App.,  g  2668. 
bankruptcy  of  appellant.    App.,  gg  2669,  2670. 
receiver.    App.,  g  2647. 
fictitious  suits.    App.,  g  2648. 
.    assigning  time  for  argument.    App.,  g  2649. 
state  practice.    App.,  g  2650. 
repleader.    App.,  g  2651. 
cases  heard  together.    App.,  g  2652. 
new  trial.     App.,  gg  2658,  2654. 
filing  transcript.    App.,  g  2655. 
appearance.    App.,  g  2656. 
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APPELLATE  PRACTICE,  IN  Oeneiui*— continued, 
trial  by  jury.    App. ,  §  2657. 
depositious.    App.,  §2638. 
parties.    App.,  g  2659. 

what  may  be  reviewed  on  second  appeal  or  writ  of  error.    App.,  gg  2732-42. 
summary  of  questions  relating  to  second  appeal  (ht  writ  of  error.    App.,  ^  270i-12  and 

notes;  2726-31. 
certificate  of  dlerk.    App.,  $  2660. 
defective  appeal.    App.,  g  2661. 
writ  of  error  without  a  seal.    App.,  g  2662. 
rehearing.    App.,  §  2668. 
return  of  writ  to  lower  court.    App.,  §  2664. 
patent  cose,  third  parties  interested.    App.,  g  2065. 
papers  sent  to  judges.    App..  §  2666. 
new  evidence.    App.,  g;^  2618-22. 
presumptions.    App.,  gg242S-S0. 
will  remand,  when.    App.,  gg  2420-30. 
constitutional  questions.    App.,  ^  2631-32. 
counsel  of  record.    App.,  g^  2638-^. 
death  of  a  party  —  case  under  advisement.    App.,  g  2678. 

objections  for  want  of  form  in  pleadings  must  be  made  in  court  below.    App.,  g  176 la. 
an  amendable  defect  in  a  verdict  must  be  availed  of  in  the  court  below.    App.,  §  17622. 
overruling  motion  for  new  trial  not  subject  to  review.    App.,  g  1765. 
the  written  stipulation  waiving  a  jury  must  come  up  with  the  transcript.    If  the  act  Ir 

not  complied  with  the  court  may  affirm,  or  reverse  and  remand.    App.,  g  21 13  and 

note, 
state  statutes  do  not  govern  the  practice  on  writs  of  error  in  the  federal  courts.    App., 

S  1970. 
ruling  on  motion  for  new  trial  not  reviewable.    App.,  g  1 9^8. 
statutes  and  rules  as  to  what  shall  be  contained  in  tne  record.    App.,  g  2.597. 
what  kinds  of  original  papers  should  be  transmitted  to  appellate  court.    App.,  g  2598. 
a  misnomer  cannot  be  suggested  on  a  second  appeal    App.,  g  2766. 
whatever  has  been  decided  on  one  appeal  cannot  be  re-examined  on  a  second.     App., 

g  271(1  and  note, 
the  want  of  a  replication  mtist  be  objected  to  in  lower  court.    Ag.,  g  376. 
refusal  of  certificate  of  probable  cause  not  reviewable  in  circuit  or  supreme  court.     App., 

g  28:^. 
error  will  not  be  presumed ;  it  must  appear  afl9rmatively.    Acc*t,  g  7. 
a  party  in  whose  favor  error  was  committed  cannot  complain.    Acc't,  g  9. 
in  admiralty  cases  an  appeal  suspends  the  sentence  altogether;  and  the  cause  i^  to  be 

heard  in  the  appellate  court  de  novo.    App.,  ^  2756. 
general  summary  of  questions  concerning  the  dismissal  of  appeals.    App.,  g§  2509-61. 
the  question  whether  the  plaintiff  bad  an  adequate  remedy  at  law  cannot  be  raised  after 

a  final  decree  in  an  appellate  court  on  the  merits.    App.,  g  741. 

n.  Affirmance  or  Reversal. 

affirmance  for  failure  to  file  transcript.    App.,  g  2351. 

afi^rmance  or  reversal  on  the  pleadings.    App.,  gg  2364-68. 

in  admiralty,  affirmance.    App.,  g  28r}3. 

admission  or  rejection  of  evidence,  to  reverse  the  error  must  be  prejudiciaL    App., 

§§  2413-19. 
on  tlie  evidence,  reversal,  when.    App.,  g§  2403-12. 
wrong  form  of  action  —  revei-sal.    App.,  ^  23  J9. 
want  of  jurisdiction  —  reversal.    App. ,  g§  2370-75. 
division  of  opinion  —  reversal  or  ami*mauce.    App.,  S§  2376-79. 
giving  and  refusing  instructions  —  reversal.     App.,  ^S  2380-i^407. 
what  exceptions  no  ground  for  reversal.     App.,  ^g  2352-53. 
no  reversal  for  clerical  error.     App.,  §  2354. 
reversal  —  defective  record.     App.,  g^  2355-56. 
revei-sal  for  exclusion  of  competent  witness.     App.,  g  2357. 
reversal  for  defective  verdict.     App.,  §g  3358-62. 
demurrer  to  the  evidence  —  reversal.     App.,  §  2850. 

questions  of  reversal  and  affirmance  on  the  report  of  master  or  auditor.     App.,  §g  2348-49. 
to  reverse,  the  error  must  be  prejudicial.    App.,  g§  233SM7. 
will  not  reverse  in  matters  of  discretion.     App.,  §§  2336-38.  ^ 

summary  of  questions  on  reversal  and  affirmance.    App.,  §§  2303-9  and  note' 
'    general  questions  on  reversal  and  affirmance.    App.,  g^  2314-35. 

2.  Circuit  Court. 
what  questions  reviewable  in  matters  of  discretion.    App.,  gg  2278,  2280,  2285. 
what  questions  reviewable  in  matters  of  continuance.     App.,  g  2289. 
what  questions  reviewable  on  special  verdict  —  finding  of  facts.    App.,  g  2239. 
what  question  of  law  will  be  reviewed.     App.,  g  2186. 
what  questions  of  facts  will  be  reviewed.     App.,  gg  2101,  2193-95. 
what  questions  on  the  record  reviewable.    App.,  §  2223. 
what  questions  reviewable  in  matters  of  amendment.    App,,  g  2298. 
cases  brought  up  by  appeal  are  heard  de  novo  in  the  circmt  court    App,,  g  2446. 
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APPELLATE  PRACTICE —continued, 

8.  Terbitorial  Court. 
what  questions  reviewable  on  the  pleadin;B^.    App.,  ^9996^ 
what  questions  reviewable  on  the  instructions  to  tne  jury.     AppL»  §  3257. 
what  reviewable  on  questions  of  new  trial.    App.,  §  2270. 

4.  Supreme  Court. 

a.  In  General. 

summary  of  miscellaneous  matters  of  practice.    App.,  §§  2585-94  and  notes;  2605-17. 
in  a  criminal  case.    App.,  §  88. 
authorities  reviewed.    App.,  §1928. 

distinction  beween  writs  of  error  to  state  courts  and  United  States  circuit  courts  as  re- 
spects the  power  of  the  court  to  review.    App.,  §  1929  and  note, 
affidavit  of  party  in  proof  of  allowance  of  ap[)e2il.    App.,  §  86. 
to  what  court  writ  may  be  directed  to  enforce  judgment.     App.,  g  777. 
when  the  rule  that  the  technical  record  only  can  be  considered  will  be  disregarded.   App., 

§g  1089,  1090. 
only  federal  questions  considered.    App.,  §  1107. 
the  federal  questions  must  be  decisive  of  the  case.    App.,  g  1204. 
a  recital  in  a  citation  that  an  appeal  was  obtained  at  a  certain  time  does  not  prove  that  an 

appeal  was  then  allowed.    App.,  §  1 3 1 2. 
the  supreme  court  may  increase  or  diminish  the  security  in  an  appeal  bond.    App., 

§  1308. 
a  writ  of  error  is  not  **  brought "  until  it  is  filed  in  lower  court.    App.,  §  1 304. 
a  writ  of  error  not  filed  in  the  proper  court  in  the  time  limited  is  barred.     App., 

§130o. 
a  writ  of  error  to  a  state  court  must  be  brought  in  two  years.    App.,  §  1 806. 
where  an  act  of  congress  merely  authorizes  an  appeal,  the  provisions  of  the  acts  of  1789 

and  1803,  as  to  time,  and  the  issuing  and  service  of  citation,  must  be  observed.     App., 

§1301. 
a  new  appeal  bond  will  not  be  accepted  where  the  approval  of  the  old  one  was  obtained 

by  perjury.    App.,  §  1529. 
appellant  can  obtain  no  relief  against  non-parties  to  the  appeal,  when.    App.,  §  1605. 
appeal  abandoned  by  part  of  the  appellants,  others  may  proceed.    App.,  §  1611. 
no  appeal  bond,  the  supreme  court  will  allow  one  to  be  filed.    App.,  §§  1383  and  note; 

1875. 
an  irregularity  in  addressing  a  writ  to  a  dead  party  may  be  waived.    App.,  §§  1377, 

1871. 
the  .supreme  court  cannot  enlarge  the  security  in  a  writ  of  error  bond  in  an  action  of 

ejectment.    App.,  §  1380. 
an  appeal  bond  must  be  executed  to  the  opposite  party ;  but  a  defect  may  be  remedied  by 

filing  a  new  bond.     App.,  §  1379. 
where  the  record  is  not  returned  to  the  next  term,  a  citation  subsequently  issued  is  of  no 

avail;  the  presence  of  counsel  when  the  appeal  is  taken  is  immaterial.     App.,  §  1 30U. 
appeal  must  be  authorized  by  law  and  in  conformity  therewith.     App.,  §  1 298. 
a  writ  of  error  must  be  returnable  to  the  first  day  of  the  term;  if  not,  cannot  be  amended, 

and  the  supreme  court  cannot  issue  a  new  citation.     App.,  §  1368. 
want  of  citation  may  be  waived,  but  not  want  of  regular  writ  of  error,  or  due  filing  of 

transcript.     App.,  ^  1366. 
*  a  writ  of  error  must  be  made  returnable  on  a  certain  day  and  be  filed  at  the  next  term. 

App..  §136. >. 
advantage  ma^  be  taken  at  any  time  before  the  hearing  of  a  failure  to  docket  in  time ; 

appearance  IS  no  waiver.    App.,  g  1364. 
an  objection  to  the  form  of  action  cannot  be  made  for  the  first  time  in  the  supreme  court. 

Actions.  §  98. 
presumptions.    App.,  §§  2197-98. 
party  not  appealing,  how  affected*    App.,  §  2207. 
to  be  reviewable  the  error  must  be  prejudicial.     App.,  gg  2208-10. 
the  court  will  not  notice  mere  recitals  of  the  clerk  in  the  transcript  that  certain  things 

were  done  in  the  trial  court.     Ai^p.,  S.§  1975-86. 
the  court  distinguishes  between  suits  at  law  and  in  equity,  notwithstanding  the  practice 

of  the  state  courts.    App.,  §  1979. 
where  appeal  bond  has  become  insufficient  since  its  approval  below,  it  will  be  adjudged 

insufficient,  and  the  court  will  make  such  orders  as  justice  may  require,  but  the  action 

of  the  court  below  is  conclusive  on  facts  there  presented.     App.,  g  1475. 
the  objection  that  the  appeal  bond  was  executed  by  one  only  of  several  appellants  should 

be  taken  by  motion.     App.,  g  1387. 
where  a  case  is  not  properly  before  the  court  it  is  not  proper  to  settle  by  a  mere  dictum  an 

important  matter  of  practice  by  advising  a  party  as  to  the  proper  mode  to  be  pursued. 

App.,  §  1539. 
wh(^re  exceptions  are  taken  on  the  trial  of  an  issue  at  law,  but  not  acted  upon  in  the 

chancery  court,  they  will  not  be  considered  on  appeal.     App.,  §  1757  and  note, 
where  the  court  below  finds  the  facts  in  nature  of  special  verdict,  no  question  can  be  raised 

ill  supreme  court  as  to  sufficiency  of  evidence.    App.,  §  1939. 
revision  on  special  verdict  and  when  the  case  is  submitted  to  the  court  on  an  agreed 

statement    App.,  §  1922. 
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to  warrant  a  review  tlie  record  must  C(intain  a  bill  of  exceptioDSv  special  rerdict,  or 

agreed  statement  of  facts.     App.,  ^  1917. 
where  there  is  a  trial  by  the  court,  a  statement  of  facts  filed  nearly  three  months  from 

tlie  date  of  the  judgment  will  be disn^garded.    App.,  §  :S1 12  and  note, 
how  far  cases  tried  in  the  circuit  courts  by  a  referee  are  iteriewable  in  the  supi^me  coork^ 

App..  ^2116. 
a  remittitm'  may  be  entereil  in  the  supreme  court.     App.,  g  2604. 
counsel  cannot  withdraw  stipulations  except  by  leave  of  the  court.    App.,  §  2 GO 3. 
leave  to  withdraw  a  writ  of  error  is  not  granted  as  a  matter  of  course.     Appi,  §  2C02^ 
clerk  required  to  make  return,  or  show  cause.     App.,  g  2596. 
review  <rf  judgment,  second  appeals.    App.,  S  7 Bo. 
practice  on  writ  of  error,  to  court  in  Louisiana,     .i^,  §  546. 
a  writ  of  error  is  properly  directed  to  the  state  court  whidi  holds  the  reconl.    App.r 

g§  768,  769. 
where  a  case  has  been  brought  up  both  by  appeal  and  writ  of  error,  the  court  will  decide 

on  hearing  wliich  is  proper.     App.,  ^112. 
princiiries  which  govern  the  cour:  in  revislnig  the  judgments  of  state  courtsw     App.r 

§911. 
how  cases  brought  from  the  district  to  the  circuit  court  may  be  i^moved  to  the  supreme 

court.    App.,  S  19. 
a  decision  of  the  highest  court  of  a  state  is  condusiveas  tatbe  laws  of  the  state;    App., 

§  1009. 
the  appearance  of  defendant  waives  irregularity  in  citation.    Apo.,  §  SOU 
review  when  other  than  federal  questions  are  involved.     App.,  §  87 6^ 

Siestions  that  must  be  raised  in  lower  court.     App.,  §  610. 
the  state  court  refuses  to  execute  the  judgment  of  the  Ktprefoie  court,  the  la€ter  may 

execute  it.    App.,  §  721. 
power  of  supreme  court  to  execute  its  own  decree.    App.,  §  739. 
the  suprente  court  will  enforce  a  return  to  a  writ  of  error  issued  to  a  state  court.    App^r 

g  2595. 
as  to  decrees  and  judgments.    Appi,  g  2475. 
if  a  mandate  is  not  executed^  a  new  and  more  special  one  may  be  issued  at  a  snbsequeni 

term.     App.,  §2601. 
the  supreme  court  can  send  its  mandate  as  well  to  the  inferior  as  to  the  appdllate  eourt^ 

App.,  §  735. 
where  a  case  is  before  the  court  upon  a  second  writ  of  error,  the  state  court  having^  faile<l 

to  execute  the  mandate  addressed  to  it,  the  supreme  court  will  order  the  exeeution  of 

its  judgment.     App.,  §  743w 
eertiaran  to  perfect  record.    Actions,  §  407. 

the  recofd  aod  citation  must  be  returned  to  the  next  term  of  the  court    App.,  §  1 299. 
the  appeal  bond  may  be  given  at  any  time  while  the  appeal  is  alive^  hot  toe  record  must 

be  nled  in  time  to  save  the  appeal.    App.,  g  1  HI  1. 
writ  of  error  is  an  original  writ ,-  nothing  coosidei'ed  as  error  except  what  i^ypears  on  the 

record.    App.,  $  1925  and  note, 
although  a  record  brought  up  on  writ  of  error  has  no  bill  of  exceptions,  the  st/pivuwjr 

court  will  hear  the  party  as  to  whether  he  can  show  error  in  the  record.    App.,  f  1 938.^ 
practice  in  the  supreme  court  where  there  has  been  a  trial  by  the  court  and  the  testimony 

is  sent  up  in  the  record.     Ag.,  §  47.  , 

the  certificate  sent  up  with  the  record  should  point  out  the  state  statutes  con>plained  o€ 

as  violating  the  constitution  of  the  United  States.    AppL,  g§  919,  920l 
if  a  judgment  is  not  what  it  diould  be,  it  is  an  error  apparent  on  the  face  of  the  records 

App.,  8  723. 
if  a  bill  of  exceptions  does  not  purport  to  set  out  aU  the  evidence*  and  the  reasons  of  the 

decision  do  not  appear  in  the  record,  there  is  nothing  on  which  error  can  be  assigned^ 

App.,  g  1956. 
a  certificate  of  the  clerk  that  certain  evidence  was  offered  cannot  be  made  to  take  the* 

p&ce  of  a  bill  of  exceptionm    App.,  §  1940, 
when  opinion  may  be  examined.     App.,  $  917. 

certificate  of  judge  not  sufficient  to  show  that  a  federal  question  arose;    Apjkr  §  91 3^ 
opinion  and  oertincate  considered^    App.,  ^  884,  886. 
the  judgment  first  brought  up  is  the  one  to  be  revised.    App.,  §  898^ 
affidavits  not  received  where  the  value  is  shown  by  tlie  pleadings  or  preoeedings-  in  th«r 

court  below.    App.,  §  543. 
of  damages  for  delav  on  appeal  in  general.    App,  ^  3560;  2564-71. 
damages  are  allowed  in  excess  of  interest,  and  may  be  less  that  ten  per  cenL,  but  ds^ 

more.    Appu,  ^2563  and  note, 
order  of  judge  of  supreme  court  allowing^  an  appeal  not  ooaclusive.    App.r  §  309. 
writ  ci  error  allowed  by  judge  at  chambersi     Apptr,  §  85. 
that  the  decree  is  affirmed  by  a  divided  court  is  not  a  sufficient  reason  for  a  re-afgumentr 

App.,  g  2474. 
re-argument  never  allowed  unless  some  member  of  the  court  who  concurred  doubts  the 

correctness  of  his  opinion,  and  desires  a  further  argumentr    App.^  §  2473  and  note. 

b.  Adyandng  Canses. 

advancing  criminal  cases.    An>.^  §§  258B-84 
of  advancing  causes  in  general    Appi^;  g§  2571^74, 2578-61^ 
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causes  will  not  be  advanced  on  the  docket  where  private  interests  only  are  involved. 

App.,  §  1498. 
unless  the  operations  of  a  state  are  embarrassed  by  delay,  its  causes  will  not  be  advanced 

on  the  docket.     App.,  §  2575  and  note, 
case  not  advanced  to  oe  heard  with  another  case  against  the  objections  of  a  party.    App., 

§  2576  and  note, 
a  quo  tvarranto  case,  brought  by  private  individuals  in  the  name  of  the  state,  will  not  be 

advanced.    App.,  §  2577. 

c.  Affirmance. 

judgment  of  affirmance  not  considered*  an  affirmance  of  an  order  refusing  a  new  trial. 

App.,  §613. 
where  no  error  appears,  the  judgment  will  be  affirmed,  except  in  cases  of  mistrial.     App., 

^  1H43  and  note, 
it  appearing  on  the  record  that  the  right  to  remove  the  cause  to  federal  court  was  not  in 

question,  judgment  affirmed.    App.,  §  1092^ 

d.  Dismissal. 

where  an  appeal  is  taken  within  ten  days  from  the  rendition  of  the  decision,  a  second  one 

taken  after  the  entry  thereof  will  be  dismissed.    App.,  §  1510. 
where  appellant  fails  to  file  transcript  in  time,  appellee  may  docket  and  dismiss.     App., 

§  1296. 
appeal  dismissed  because  transcript  not  filed  in  time,  party  may  take  another  in  five 

years.    App.,  §  1297. 
appeal  dismissed,  unless  papers  omitted  from  the  record  be  supplied  by  a  certain  time. 

App.,  §1530. 
an  appeal  allowed  nunc  pro  tunc^  no  citation;  transcript  not  filed  at  next  term,  appeal 

dismissed.     App.,  g  1313. 
an  appeal  will  not  be  dismissed  because  the  record  was  not  filed  in.time,  where  proper  ex- 
cuse is  shown  for  the  delay.     App.,  ^  1315. 
where  an  appeal  has  not  been  regularly  entered  on  the  docket,  a  motion  to  dismiss  will 

not  be  entertained.     App.,  §1537. 
if  a  transcript  is  not  filed  and  the  cause  docketed  during  the  term  to  which  an  appeal  is 

returnable,  the  appeal  may  be  dismissed.     App.,  §§  1.S63,  1369. 
motion  to  docket  and  dismiss  will  be  overruled  if  made  after  case  is  docketed.  App.,  §611. 
a  motion  to  docket  and  dismiss  will  not  be  entertained  where  court  has  no  jurisdiction. 

App.,  §  152. 
affidavits  as  to  amount  in  controversy  not  admitted  after  case  has  been  dismissed.    App., 

§542. 
a  case  will  be  dismissed  if  it  appear  from  the  record  that  the  matter  in  dispute  is  below 

the  jurisdictional  limit,  whatever  be  the  apparent  demand.     App.,  §  559. 
the  rule  as  to  uniting  a  motion  to  dismiss  an  appeal  with  one  to  affirm  the  decree.     App., 

§  2722. 
it  IS  sufficient  if  a  motion  to  dismiss  is  made  by  the  real  defendant  in  a  cause.    App., 

§  2502. 
to  dismiss  under  rule  48,  the  certificate  must  show  that  the  decree  was  rendered  thirty 

days  before  the  terra.    App..  §  2494. 
a  judgment  of  dismissal  may  be  set  aside  during  the  term.     App.,  §  2495. 
w)i£n  a  writ  of  error  is  dismissed  it  cannot  be  reinstated  at  a  subsequent  term.     App., 

§  2507. 
a  cause  will  not  be  dismissed  after  it  has  been  docketed  and  a  fee  bond  duly  filed,  no  mo- 
tion to  '* docket  and  dismiss"  having  been  made  before  the  cause  had  been  regularly 

docketed.     App.,  §  2504  and  note, 
wliere  it  is  evident  from  the  record  filed  that  the  supreme  court  has  no  jurisdiction,  a  mo- 

tion  to  dismiss  the  writ  of  error  will  be  entertained  before  the  return  day.    App., 

§  2505  and  note, 
where  an  appeal  was  dismissed  bv  counsel,  though  unauthorized,  a  motion  to  reinstate, 

not  made  until  long  after,  will  be  denied,  though  the  opposite  party  consent.    App., 

§  2506  and  note, 
a  case  may  be  dismissed  on  production  of  the  writ  of  error  and  citation.     App.,  §  2496. 
on  motion  to  docket  and  dismiss,  the  certificate  must  name  all  the  parties.    App.,  §  2497 

and  note, 
where  the  motion  to  dismiss  and  the  motion  to  docket  a  case  are  contemporaneous,  tlie 

latter  should  be  allowed.    App.,  §  2498  and  note, 
defendant  in  error  cannot  docket  before  expiration  of  six  days  and  dismiss.  App.,  §  2499. 
the  court  will  hear  a  motion  to  dismiss  before  the  term  to  which  the  record  ought  to  be 

returned.    App.,  §  2500. 
the  filing  of  an  argument  on  a  motion  to  dismiss  is  a  waiver  of  notice.    App.,  §  2501. 

e.  Jiirisfliction. 

though  the  lower  court  had  no  jurisdiction,  the  supreme  court  will  take  it  to  reverse  the 

judgment.     App.,  §  446. 
jurisdiction  must  oe  shown  by  record.    App.,  §  894. 
practice  where  the  lower  court  has  no  jurisdiction.    App.,  §  439. 
where  circuit  court  has  no  jurisdiction  on  appeal,  the  supreme  court  can  only  reverse  and 

annul  its  decision.     App.,  §  1 8. 
in  general,  practice  where  lower  court  has  no  jurisdiction.    App.,  §  6. 
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f.  ReveniRl. 

whei-e  circuit  court  haR  no  jurisdiction  of  appeal  from  district  court,  its  judgment  will 

be  reversed.    App.,  §  279. 
a  judgment  cannot  be  reversed  on  a  question  of  fact.     App.,  §  2310. 
if  the  court  below  errs  in  it«  construction  of  the  rules  of  supreme  court,  its  decision  will 

be  reversed.    App.,  §  2312. 
where  special  verdict  is  imperfect,  cause  maybe  remanded  as  for  mistriaL    Appw,  §  1 930. 

g.  Siipereedeas. 

power  of  a  justice  of  the  supreme  court  to  grant  a  supersedeas.    App.,  §  1493. 

motion  to  enforce  supersedeas  upon  writ  of  error  to  a  state  court  denied,  where  it  appears 

that  court  has  done  nothing  since  the  writ  was  issued.    App.,  §  1489. 
motion  to  enforce  a  supersedeas  is  not  premature,  made  before  the  return  day  of  a  writ 

of  error,  when  the  return  is  made  and  the  record  filed  in  the  clerk^s  office.    App., 

§  1488. 
rules  of  the  supreme  court  as  to  the  amount  of  supersedeas  bond.    App.,  §^  1 542. 
authority  of  a  justice  of  the  supreme  court  to  approve  a  supersedeas  bond.    App., 

^  1 540. 
where  a  justice  of  the  supreme  court  takes  security  for  a  supersedeas^  the  amount  will 

not  be  increased  unless  ttiere  be  a  change  of  circumstances.    App.,  §  1543. 
any  justice  of  the  supreme  court  may  approve  a  bond  which  will  operate  as  a  super- 
sedeas.   App.,  ^  15ii2. 
non-residence  within  tlie  district  of  sureties  on  appeal  bond  not  sufficient  to  reject  the 

bond,  but  the  supreme  court  will  not  award  a  mandamus^  but  will  order  a  supersedeas, 

App.,  j$  1534. 
in  case  of  supersedeas,  the  lower  court  will  be  restrained  from  executing  the  decree. 

App.,  g  1519. 
where  the  approval  of  a  bond  is  obtained  by  fraud  and  perjury,  the  supersedeas  will  be 

vacated.     App.,  §  1528. 
a  justice  of  the  supreme  court  cannot  grant  a  supersedeas  unless  the  appeal  is  taken  in 

sixty  days.     App.,  §  1504. 
power  of  jBupreme  court  concerning  supersedeas.    App.,  §§  1571-76. 
the  amount  of  damages  to  be  inserted  in  a  supersedeas  bond  is  in  the  discretion  of  the 

judge  allowing  it,  and  the  supreme  court  will  not  review  his  action.    App.,  g  1570. 

h.  Will  Review. 

if  the  finding  is  general,  rulings  excepted  to  during  the  progress  of  the  trial  may  be  re- 
viewed.   App. ,  §  2111. 

writ  of  error  brings  up  the  whole  record,  including  bill  of  exceptions;  error  apparent 
may  be  raised.    App.,  §  1920. 

what  questions  can  be  reviewed  on  writ  of  error  to  state  court.    App.,  §  1 117. 

what  questions  of  fact  will  be  reviewed.     App.,  §§  2187-90,  2193,  2193,  2196. 

what  questions  reviewable  in  suits  in  equity.     App..  ^.^  2235-38. 

what  questions  of  jurisdictioi^  reviewable.     App.,  §§  2231-34. 

what  questions  on  the  record  reviewable.     App.,  g§  ii221-22,  2224-30. 

what  questions  reviewable  in  matters  of  amendment.     App.,  §§  2299-2305. 

what  questions  reviewable  on  the  pleadings.     App.,  §§  2290^94,  2296-97. 

what  patent  question  reviewable.     App.,  §  220<i. 

what  questions  of  default  reviewable.    App..  gg  2211-14.  •  * 

consent  decree,  when  reviewable.     App.,  §§  2il8-20. 

what  reviewable  in  matters  of  discretion.     App.,  §^  2273-77,  2279,  2281-84,  2286-88. 

what  questions  reviewable  on  special  verdict  —  finciirvi;^  of  facts.     App.,  §§  2240-43. 

what  questions  reviewable  on  the  instructions  to  the  jury.     App.,  ^  2254-56,  2258-69. 

what  questions  reviewable  on  niattei's  of  practice.     App.,  gg  2249-53. 

what  questions  reviewable  on  the  evidence.     App.,  §g  2244-48. 

what  questions  will  be  reviewed.     App.,  gg  2152^3  and  note;  2156-84. 

questions  of  law  reviewable,     App.,  §  2185. 

what  questions  reviewable  in  matters  of  continuance.     App.,  §  2289. 

what  reviewable  on  questions  of  new  trial.     App.,  gj^  2270-72. 

judgment  of  state  court  subsequent  to  secession  ordinance  reviewable  on  writ  of  error. 
App.,  §  1050. 

I.  Will  Not  Review. 

a  decree  will  not  be  reversed,  when.    App.,  §  1607. 

errors  will  not  be  revised  unless  they  appear  in  the  record ;  a  bill  of  exceptions,  special 
verdict  or  agreed  statement  of  facts  may  be  used.    App.,  g  1 921. 

on  a  second  appeal  the  supreme  court  will  not  examine  matters  decided  on  the  first  appeal, 
although  it  had  no  jurisdiction  on  the  first  appeal.    App.,  g  2715. 

civil  cases  in  the  district  court  which  have  been  re-examined  in  circuit  court  on  writ  of 
error  cannot  be  reviewed  in  the  supreme  court  on  writ  of  error.     App.,  g  109. 

the  decision  of  the  circuit  court  on  a  writ  of  habeas  corpus  ad  subjiciendum  cannot  be  re- 
examined in  the  sui>reme  court.    App.,  >S  221. 

questions  not  decided  in  the  state  court  will  not  be  examined  in  the  supreme  court.    App., 
§916. 

supreme  court  will  not  review  an  interlocutory  judgment,  although  the  statute  of  the  ter- 
ritory authorizes  an  appeal.    App.,  ^288. 
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judgment  of  reversal  in  circuit  court  not  reviewable  in  supreme  court.    App.,  §  306. 

supreme  court  will  not  pass  upon  evidence.    Arb.,  §  150. 

supreme  court  will  not  review  the  action  of  the  circuit  court  on  a  motion  for  a  new  trial. 

App.,  ^2119. 
supreme  court  will  not  examine  questions  of  the  sufficiency  of  evidence.    App.,  §  2 1 20. 
where  a  case  is  removed  from  a  state  court,  and  an  appeal  is  taken  from  an  order  of  the 

circuit  court  confirming  a  sale,  the  question  of  jurisdiction  cannot  be  reviewed.    App., 

§  2154. 
other  questions  not  reviewable  on  an  appeal  from  an  order  confirming  a  sale.    App., 

§2156. 
unless  there  be  filed  an  express  written  stipulation  waiving  a  jury  trial,  there  can  be  no 

review  in  the  supreme  court.    App.,  ^2117. 
supreme  court  will  not  pass  upon  tne  charge  below  where  the  bill  of  exceptions  does  not 

set  forth  the  evidence.     App.,  §  193B. 
the  supreme  court  will  not  revise  on  writ  of  error  where  there  is  no  bill  of  exceptions, 

thougli  the  whole  of  the  evidence  appears  in  the  record.     App.,  §  1931. 
in  the  absence  of  a  statutory  provision,  the  supreme  court  cannot  review  cases  tried  with- 
out a  jury.    App.,  §  2105  and  note, 
supreme  court  cannot  review  the  judgment  of  a  trial  court  on  a  motion  for  a  new  trial. 

App.,  §  1767. 
a  report  of  the  evidence  incorporated  into  the  transcript,  and  signed  by  the  judge,  is  not 

a  bill  of  exceptions,  agreed  statement  nor  special  verdict,  and  will  not  be  considered 

by  the  supreme  court.     App.,  §  1926. 
a  question  not  before  the  lower  court  cannot  be  considered.     App.,  §  1 202. 
will  not  revise  when  the  decision  of  state  court  is  supported  by  grounds  other  than  those 

involved  in  federal  question.     App.,  §  1:S03. 
errors  rendered  immaterial,  xpt  reviewed.     App  ,  §§  2199,  2200. 
questions  waived,  not  reviewM.    App.,  §§  22«'>l-4. 
what  questions  on  bill  of  review  not  reviewed.     App.,  §  2205. 
defects  cured  by  verdict,  not  reviewable.    App.,  §§  2215-17. 
decision  of  state  court  overruling  motion  to  remove  cause  not  reviewable  without  bill  of 

exceptions.    App.,  §  1087. 
action  held  by  state  court  barred  during  war  not  reviewable  on  error.    App.,  §  1051. 

APPLICATION  OF  PAYMENTS. 

doctrine  of  application  of  payments.    Ag.,  §  538. 

APPRENTICES. 

local  decisions  on.     Apprentices.  §  8. 

laws  concerning  fugitives  from  labor  apply  to.    Apprentices,  §  3. 

negroes,  civil  rights  bill.    Apprentices,  §  1. 

ARBITRATION. 

1.  In  General.  « 

summary,  in  general.    Arb.,  §§  1-3  and  notes;  72-77. 

to  be  encouraged.    Arb.,  §  10. 

claims  against  a  foreign  government.    Arb.,  ^  3S-38. 

claiips  against  the  government.    Arb.,  ^g  89-53. 

summary  of  questions  on  enforcing  agreement  to  arbitrate.    Arb.,  §§  54-60  and  notes. 

in  bankruptcy.    Arb.,  §  28. 

under  Ohio  statute.    Arb.,  §  29. 

right  of  action.    Arb.,  §  22. 

valuation  to  be  according  to  custom  of  place.    Arb.,  §  21. 

reference  of  suit  pending,  valid.     Arb.,  §  20. 

an  attorney  may  refer.    Arb.,  §  18. 

delegation  of  authority.     Arb..  §  12. 

action  on  original  cause  after  reference.    Arb.,  §§  18, 14. 

damages  for  retaining  money.    Arb.,  ^  15. 

what  agreement  not  an  arbitration.     Arb.,  §  16. 

power  of  an  agent  to  submit  to  arbitration.    Arb.,  g  168. 

the  statute  of  Ohio  does  not  take  away,  etc.,  common  law  right  to  arbitrate.    Arb.,  §  158. 

careless  remarks  by  arbitrator  not  accepted  as  conclusive  evidence  of  partiality.    Arb., 
§  147. 

facts  showing  arbitrators  not  to  have  exceeded  their  powers.    Arb.,  §  145. 

matters  submitted  to  arbitrators,  but  afterwards  waived,  need  not  be  considered.     Arb., 
g  134. 

credits  not  specifically  allowed  are  rejected.    Arb.,  §  135. 

notice  of  hearing  before  arbitrators.    Arb.,  §  124. 

appointment  of  third  r(>feree.     Arb.,  §  123. 

a  contract  to  arbitrate  before  bringing  suit  is  valid.    Arb.,  §62. 

contract  to  arbitrate  construed.     Arb..  §  61. 

power  of  arbitrators ;  policy  of  compelUng  arbitration.    Arb.,  §  68. 

specific  enforcement  oi  awards  and  contracts  to  arbitrate.    Arb.,  §  66. 

a  corporation  may  consent  to  an  arbitration.    Arb.,  g  7. 

arbitrators  need  not  consider  a  justification  of  a  trespass,  if  it  was  not  pleaded  or  sub- 
mitted to  them.    Arb.,  g  5. 
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ARBITRATION,  In  General  —  continued. 

arbitration  is  a  remedy^  and  ^verned  by  the  laws  of  the  forum.     Arb.,  S  4- 

where  an  instrument  m  writing  is  signed  "I.  L.,  agent  for  I.  M.,"  I.  L.  binds  himaelf. 

Arb.,  §  121. 
public  ix>lic7  as  to  arbitration  and  awards,  mistakes  of  arbitrators.    Arb.,  J$  15.5. 
corruption  will  not  be  imputed  to  arbitrators  because  they  differ  from  the  court  in  their 

estimate  of  a  matter  wnich  depends  upon  discretion  rather  than  calculation.    Arb., 

§167. 

2.  Award. 
summary  of  questions.    Arb.,  §§  78-120  and  notes, 
requisites  of.    Arb.,  §  185. 
must  embrace  all  matters.    Arb.,  §  18d. 
certainty.     Arb..  ^§  187,  188. 
matters  not  submitted.    Arb.,  g§  189, 190-92 
not  final  —  second  award.    Arb.,  g  193. 
set  up  as  a  defense.    Arb.,  §  194. 
by  two  of  three  arbitrators.    Arb.,  §  195. 
how  enforced.    Arb.,  ^  196. 
time  to  object.    Arb.,  §  197. 
stating  reasons  for  award.    Arb.,  §  198. 
conclusive.    Arb.,  ^  199. 
debt  lies  on  valid  part.    Arb.,  §  200. 
bar  to  an  action,  quasre.    Arb.,  §  17. 
by  two  only  of  three  arbitrators.     Arb.,  §  26. 
need  not  be  unanimous.    Arb.,  g  219. 
presumptions.    Arb.,  g  128. 
mutuality.     Arb..  g  129. 

party  unable  to  perform  an  award.    Arb. ,§179. 

a  party  cannot  dischai-ge  himself  from  compliance  with  an  award.    Arb.,  §  177. 
equity  may  enforce  specific  performance  of  an  award.    Arb.,  g  173. 
certainty  as  to  payee.    Arb.,  §  122. 
held  not  final.    Arb..  §  138. 
alternative  award  not  uncertain.    Arb.,  §  139. 
deciding  title  to  land.     Arb.,  §  136. 
should  include  nothing  not  submitted.    Arb.,  g  152. 
review  of  award.    Arb.,  §  151. 
parol  evidence  as  to  time  of  delivery.    Arb.,  §  28. 
notice  of  filing.    Arb.,  g  24. 

to  be  made  according  to  certain  rule&    Arb.,  §  207. 
error  of  fact  or  of  law.     Arb.,  gg  208-212. 
as  to  agreement  with  conclusions  from  evidence.    Ajrb.,  §  204. 
disclosing  ground  of  award.    Arb.,  $  201. 
no  new  evidence  on  exceptions  to  referee's  report.    Arb.,  §  202. 
exceptions  to  referee's  report    Arb.,  §  203. 
exceptions  to  award  of  arbitrator.    A!rb.,  g  149. 
whei*e  the  arbitrators  refuse  time  to  produce  important  witness,  the  award  will  be  set 

aside.    Arb.,  §  160. 
analogy  between  an  award  and  a  verdict.    Arb.,  g  161. 
a  court  will  set  aside  an  award  of  arbitrators  for  misconduct,  or  where  they  have  decided 

contrary  to  law.    Arb.,  g  169. 
of  damages  in  business  controversies,  does  not  necessarily  include  award  for  slander, 

althougli  evidence  of  slander  may  have  been  admitted.    Arb.,  g  156. 
submission  and  award  to  be  by  deed,  when.    Arb.,  §  148. 

arbitrators'  omissions,  without  injury,  no  ground  to  set  award  aside.    Arb.,  §  146. 
in  an  action  for  breach  of  contract  to  pay  in  instalments  for  work,  reserving  part  for  in- 
demnity, an  award  is  good  which  embraces  damages  for  the  fund  reserved.    ArU, 

§  153. 
must  distinguish  between  claims  against  the  same  person  in  different  capacities.    Arb., 

g  1 42. 
uncertain  as  to  lands  directed  to  be  conveyed,  are  void.    Arb.,  g  143. 
that  a  conveyance  be  made,  must  state  the  time  to  make  it.     Arb.,  ^  137. 
may  be  part  ^ood  and  part  void ;  but  if  the  void  part  affects  the  justice  of  the  whole  case, 

the  whole  is  void.    Arb.,  g  144. 
no  uncertainty  arises  from  failure  to  name  specifically  certain  persons  required  to  convey. 

Arb..  g  139a. 
requiring  persons  not  parties  to  award  to  convey,  not  unreasonable.    Arb.,  §  140. 
stipulations  between  partners  held  incorporated  into  a  submission,  and  an  award  disre> 

garding  them  held  beyond  the  submission.    Arb.,  §  131. 
upon  an  erroneous  basis,  is  wholly  invalid.    Arb.,  §  132. 
supposed  to  be  regular  until  impeached.    Arb.,  g  125. 
where  a  statute  requires  a  coi>y  of  the  awai*d  to  be  served  before  moving  for  judgment, 

a  compliance  is  presumed ;  it  need  not  appear  of  record.    Arb.,  g  126. 
rule  that  an  award  on  a  conditional  submission  must  find  all  the  matters  in  ccmtroTersy. 

Arb.,  §127. 
where  an  award  directs  each  party  to  perform  certain  acts,  performance  by  one  is  not 

dependent  upon  performance  by  the  other.    Arb.,  §  171. 
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ARBITRATION,  Award  —  continued. 

right  of  action  on  award  accrues  on  refusal  to  give  bond  as  provided  hj  award.    Arb. , 

S164. 
arbitrators  cannot  alter  or  make  second  award.    Arb.,  §  165. 
a  bill  in  equity  lies  to  set  aside  an  award  on  account  of  mistakes.    Arb.,  §  163. 

8.  Submission. 

of  salvage  claim.    Arb.,  §80. 

reference  of  prize  case.    Arb.,  g§  31-2. 

submission  to  a  judge,  valid.    Arb.,  §  27. 

revoking  submission.     Arb.,  §  25. 

submission  and  award  to  be  by  deed,  when.     Arb.,  §§  11,  148. 

submission  by  a  federal  officer.    Arb.,  §  19. 

a  submission  by  county  commissioners  upheld.    Arb.,  g  1B2. 

countv  commissioners  not  authorized  to  submit  a  part  only  of  certain  claims  to  arbitra- 
tors'.   Arb.,  §  63. 

correspondence  admissible  to  prove  what  matters  were  submitted.     Arb.,  §  141. 

examination  of  claims,  or  a  reference  thereof  by  county  commissioners  to  arbitration,  is 
not  a  contract  but  a  judici^  act.    Arb.,  §  65. 

an  agreement  to  submit  to  arbiti'ation  is  revocable  before  award.     Arb.,  §69. 

an  attorney  at  law,  as  such,  has  authority  to  submit  a  cause  to  arbitration.    Att'ys,  §  95. 

executor  may  submit  and  is  bound  by  the  award.    Arb.,  §  205. 

4.  Umpire. 
in  ^neral.    Arb.,  §§  218-15. 
notice  of  hearing.    Arb.,  §  220. 
prejudice  in  favor  of  a  party — umpire.    Arb.,  §  208. 
power  to  appoint  umpire.    Arb.,  §  167. 

may  be  appointed  before  as  well  as  after  the  arbitrators  have  disagreed.  Arb.,  §§  9, 
216-18. 

ARREST  OF  JUDGMENT. 

negligence  of  attorney  not  ground  for.    Att'ys,  §  192. 

ASSIGNEE.    See  Assignment 

ASSIGNMENT.    See  Assignment  for  Creditors;  Insolvent  Laws, 
summary  of  questions.    Assign.,  ^S  1-7  and  notes. 
«     miscellaneous  cases.    Assign.,  ^§  49-55. 
of  choses  in  action.    Assign.,  gg  37-42. 
of  choses  in  action  —  subject  to  equities.    Assign.,  §§  48-46. 
of  possibilities  and  contingent  interests.    Assign.,  §^  47,  48. 
riffhts  of  the  assignee.    Assign.,  ^  56-61. 

what  is  and  what  is  not  an  equitable  assignment.     Assign.,  §§  28-86. 
the  United  States  may  adjust  by  treaty  an  unsettled  account  with  the  Indians,  as  against 

one  claiming  an  equitable  title.    Assign.,  §  19. 
the  presentation  of  a  draft  creates  no  liability  on  the  di-aWee  to  pay  the  same  out  of  funds 

in  his  hands,  nor  any  charge  on  such  funds.    Assign.,  §  21. 
assignment  of  compensation  for  future  services.     Assign.,  ^  8. 
an  assignment  of  a  fu'hd,  earned  and  to  be  earned,  does  not  give  priority  unless  notice  is 

given  to  the  debtor,  and  due  diligence  used  to  protect  innocent  parties.    Assign.,  §  9. 
a  creditor  taking  a  \Amd  assignment  of  an  anticipated  fund  must  make  such  inquiries  as 

will  enable  him  to  give  notice  to  parties  interested.    Assign.,  ^10. 
to  perfect  an  assignment  in  equity,  notice  must  be  given  to  the  debtor.    Assign.,  §  1 1. 
an  assignment  of  a  judgment  includes  an  assignment  of  a  bond  given  to  secure  its  pay- 
ment.    Assign.,  §  17. 
an  order  against  a  part  of  a  fund  not  an  assignment  without  assent  of  drawee.    Assign., 

§20. 
action  for  deceit  not  assijo^able.    Assign.,  §  24. 
unsettled  claim  not  assignable  so  as  to  prevent  a  settlement  by  the  original  parties. 

Assign.,  ^18. 
of  claims  against  United  States.    Ag.,  §  418. 

ASSIGNMENT  OF  ACCOUNTS.    See  Accounts, 

ASSIGNMENT  OF  ERRORS.    See  Appecd;  Appellate  Practice;  Writ  of  Error. 
assignment  of  error  subject  to  a  reasonable  construction.    App.,  §  896. 
the  federal  question  may  be  shown  by  the  assignment  of  errors  in  the  state  court.    Api>.. 
§903. 

ASSUMPSIT.     See  Actions. 

in  general.    ACtions,*§§  108-106,  107-125,  126-241. 

special  contract.    Actions,  §§  181-188. 

lies,  when.    Actions,  §S  189-155. 

lies  to  recover  attorney  fees,    Att'^,  §  243. 

for  goods  sold  and  delivered.    Actions,  §§  156-159. 

for  work  and  labor  performed.    Actions,  §§  160-164  < 

for  money  had  and  received.     Actions,  |§  165-191* 

for  duties  and  taxes.    Actions,  g§  192-195. 

for  money  paid.    Actions,  §§  196-198. 
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ASSUMPSIT  —  continued. 

for  use  and  occupation.    Actions,  §§  199-208. 

on  bills  and  notes.    Actions,  §^  204^21 8. 

on  sealed  instruments.    Actions,  g.4  219-223. 

quantum  meruit.    Actions,  ^  224-228. 

for  money  obtained  by  fraua.    Actions,  ^§  229,  280. 

before  expiration  of  term  of  credit.    Actions,  ^  331-283. 

against  agent  for  money  paid  to  his  principal.    Actions,  g  234. 

on  promise  to  another.    Actions,  g  235. 

on  false  warranty.    Actions,  ^  286. 

the  form  of  action  on  a  false  warranty  is  aasumpsU.    Actions,  ^  87,  245. 

to  recover  money  paid  on  judgments.    Actions,  gg  287-289. 

evidence  in.    Actions,  g  240. 

pleading  in.    Actions,  g  241. 

requisite  averments  in  action  of  (usumpsit  under  judiciary  act.    Actions,  g  130. 

will  not  lie  against  trustee  for  earnings  of  estate ;  remedy  is  in  equity.    Actions,  £  140. 

against  assignee.    Actions,  g  142.  * 

assignees  hav^  no  rights  not  possessed  Jt>y  the  insolvents  whom  they  represent.     Ag., 

863. 
in  New  York,  proper  form  of  action  on  instrument  sealed  with  scrawl.    Ag.,  g  474. 
when  action  of  assumpsit  amounts  to  a  waiver  of  a  tortious  conversion.    Actions,  §  90. 
the  proper  remedy  on  coupons,  not  being  under  seal.     Actions,  g  141. 
a  past  consideration  will  support  assumpsit.    Actions,  gg  1 1 6,  1 1 7. 
on  promise  in  consideration  of  forbearance.    Actions,  g§  106,  116-119. 
to  recover  trust  funds  received  in  payment  of  debt  with  notice.    Actions,  g§  104,  110- 

112. 
plea  of  infancy  no  bar  to  assumpsit  for  money  obtained  by  fraud.    Actions,  gg  103,  107- 

109. 

ATTACHMENT.    See  Liens, 

delivery  essential  to  validity  of  sale  as  against  attaching  creditor.     Actions,  g  46. 

attachable  interest  in  property  in  exoess  of  lien.     Actions,  g  47. 

notice  to  attaching  creditors.     Actions,  g  48. 

liability  of  property  to  attachment  is  governed  by  the  law  of  the  place  where  it  is  situ- 
ated.   App.,  g  1076. 

where  the  state  court  decides  against  the  priority  of  attachment  in  another  state,  the 
supreme  court  has  appellate  jurisdiction.    App..  g  1078. 

priority  of  in  another  state,  federal  question.     App.,  g  1069.  $ 

ATTORNEY  AND  CUENT.    See  Attorneys. 
ATTORNEY  IN  FACT.    See  Power  of  Attorney, 

ATTORNEYS.    See  Attorney^  Fees. 

1.  In  General. 

summary  of  questions.    Att*ys,  g$  1-20  and  notes. 

miscellaneous  Questions.    Att'ys,  g^  203-^. 

nature  of  the  office  —  admission  —  removal.    Att'ys,  g  68. 

who  are  attorneys  at  law.    Att*y8>  g  1  &<^* 

degree  of  skill  required  of  attorneys.    Att^ys,  g  151.  * 

purchase  from  client  of  subject  matter  of  litigation.    Att*ys,  g  1 58. 

purchase  from  client  set  aside.    Att'ys,  gg  206-11. 

purchase  from  client  upheld.     Att*ys,  ^g  212-14. 

facts  showing  relation  of  attorney  and  client.     Att'ys,  §  1 64. 

onus  is  upon  attorney  to  show  fairness  of  sale  to  him  by  his  client.    Att*y«,  g  159. 

duties  of  attorneys,  and  authority  of  courts  over  them,  discussed.    Att'ys^i  g  40. 

mandamus  to  restore  attorney.     Att'ys,  g  66. 

concealment  by  attorney  not,  per  «e,  evidence  of  fraud.    Att'ys,  g  1 72. 

an  attorney,  who  in  good  faitn  retains  for  fees  money  collected  by  him.  will  not  be  sum- 
marily punished  whether  his  fee  bill  be  valid  or  not ;  retention  to  satisfy  a  set-off  pioper. 
Att'ys,  g  22  a. 

an  attorney  hired  for  a  contingent  compensation  may  be  discharged.    Att'ys,  g  225. 

attorneys  are  officers  of  the  court,  but  not  of  the  United  States.     Att'ys,  g  1 50. 

a  proposition  bv  an  attorney  to  control  newspapers,  and  induce  them  to  attack  the  judge, 
IS  evidence  of  his  purpose  improperly  to  influence  judicial  action.    Att'ys,  g  50.    - 

duties  of  attorneys  to  judges  outside  of  court.    Att'ys,  g  62. 

dissolution  of  law  firm.    Att'ys,  g  254. 

acting  for  and  against  the  same  party.     Att'ys,  g  202. 

summary  of  questions  relating  to  the  discharge,-  compensation  and  lien  of  attorneys. 
Att'ys,  g§  215-21  and  notes.  ^ 

general  rule  as  to  recovery.    Att'ys,  gg  242,  243. 

omission  to  plead.    Att'ys,  g  195. 

omission  to  enter  appearance.    Att'ys,  g  194. 

withdrawal    Att'ys,  g  244. 

right  to  employ  attorney.    Att'ys,  g  99. 
'        substitution  of  another  attorney.    Att'ys,  gg  100,  101, 

regulation — eligibility  of  women.    Att'ys,  ^g  71-73. 

oath  of.    Att'ys,  gg  74,  75.  ^ 
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ATTORNEYS,  In  General— continued, 
unlicensed,  practicing.    Att'ys,  g  76. 

negligence  of,  not  ground  to  arrest  judgment.    Att*yBi  §  192. 
lobbying  —  contingent  fee.     Att'ys,  §^  188,  189. 
InstructionH  to  officer  imputable  to  client.    Att'ys,  §§  181,  183. 
notice  of  fraud  imputable  to  client    Att*ys,  §  178. 
notice  of  fraudulent  intent  to  prefer  imputable  to  client.    Att'ys,  §  179. 
notice  of  fraud  in  bankruptcy.    Att'ys,  §  180. 
notice  of  unrecorded  deed,  client  bound.    Att*ys,  §  183. 
notice  of  insolvency,  client  bound.    Att'ys,  g§  184,  185. 
mistake,  not  ground  for  rehearing.    Att^ys*  ^  183. 
the  acts  of  an  attorney  representing  a  corporation  in  court  are  presumed  to  be  authorized 

by  it.    Arb.,  §  8. 
cannot  withdraw  name  from  record  without  leave.    App.,  §§  2634-35. 
a  paii^  may  be  admitted  as  a  counselor  in  the  supreme  court,  although  he  has  been 

stricken  from  the  rolls  of  the  district  court.    Att'ys.  ^  55. 
what  is  an  improper  proposal  to  influence  a  judge.    Att'ys,  §  49. 

2."  Authority. 

summary  of  questions.     Att'ys,  §§  88-87  and  notes. 

may  refer  case  to  arbitration.     Arb.,  g  18. 

service  on  executrix  of  deceased  attorney.    Att'ys,  §§  114,  115. 

effect  of  appearance.     Att'ys,  §110. 

presumption  as  to  authority.     Att'ys,  §  102. 
of  solicitor  of  corporation.    Att'vs,  §  103. 
of  attorney-general     Att'ys,  §  l64. 
attorneys  for  the  state.     Att'ys,  §  105. 
from  the  record.    Att'ys,  §  106. 

questioning  authority  —  proof.     Att'ys,  §§  107,  108. 

questioning  authority  collaterally.     Att'ys,  ^  109. 

exhibiting  warrant.     Att'ys,  §,^  110,  111. 

as  to  acceptance  of  service  and  appearance.    Att'ys,  §  112. 

service  in  bankruptcy.     Att'ys,  ^  1 17. 

withdrawal  -  leave  of  court.     Att'ys, 

to  make  affidavits  as  to  costs.    Att'ys, 

to  swear  client.     Att'ys,  §  120. 
,  to  verify  libel.    Att'ys,  §  121. 

to  amend  application  for  a  patent,  after  death  of  applicant.    Att'ys,  §  122. 

to  approve  bailee  in  attachment.    Att'ys,  ^  123. 

to  consent  to  assignment  for  creditors.    Att'ys,  §  124. 

to  purchase  for  his  client  at  foreclosure  sale.     Att'ys,  §  125. 

to  release  indorser.     Att'ys,  §  126. 

to  extend  note.    Att'ys,  gJ5 127,  128. 

compromise  by  proctor.    Att'ys,  §  129. 

compromise  by  government  officer.     Att'ys.  §§130,  131.  • 

compromise  of  insurance  claim.    Att'ys,  §  132. 

compromise  acquiesced  in  bv  client.     Att'ys,  §  133. 

to  stipulate  for  foreclosiB-e  decree.     Att'ys,  §  134. 

to  stipulate  for  decree  as  to  trust  property.    Att'ys,  §  135. 

ceases,  when  —  execution.    Att'ys,  §  136. 

to  instruct  officer.     Att'ys,  §  137. 

to  cancel  satisfaction.    Att'ys.  §  138. 

to  satisfy  judgment.    Att'ys,  §  139. 

powers  of,  as  collection  agents.     Ag.,  §§  323,  324. 

attorney  cannot  compromise  suit.    Att'ys,  ^g  93,  9B. 

the  court  can  only  know  in  the  cause  the  parties  and  their  attorneys.    Att'ys,  §  91. 

a  power  of  attorney  made  for  a  valuable  consideration  is  iiTcvocable,  and  the  holder 
must  control  the  cause.    Att'ys,  §  89. 

the  attorney  at  law  has  control  of  tne  suit;  an  agent  or  attorney  in  fact  cannot  continue 
a  case ;  a  printed  name  is  no  signature.    Att'ys,  §  90. 

has  no  power  ex  virtute  officii  to  purchase  property  for  his  client.    Ag.,  §  79. 

employment  as  proctor  does  not  authorize  party  to  verify  libel  as  attorney  in  fact.     Ag., 
§77. 

a  ratification  made  in  ignorance  of  material  facts  cannot  give  validity  to  acts  of  an  attor- 
ney, nor  repel  the  presumption  of  fraud.    Att'ys,  §171. 

an  attorney  may  siie  out  execution  and  accept  satisfaction  of  a  judgment.     Att'ys,  §  97. 

a  creditor  is  bound  by  the  act  of  his  attorney,  in  receiving  satisfaction  of  a  judgment 
levied  on  land,  if  he  originally  authorized  or  subseauently  ratified  the  act.    Att'ys,  §  9S. 

authority  to  submit  a  cfause  to  arbitration.    Att'ys,  §  95. 

between  two  attorneys  claiming  to  represent  the  plaintiff  and  control  the  cause,  the  court 
will  give  the  preference  to  the  one  first  appearing.     Att'ys,  §  88. 

parties  cannot  appoint  agents  to  manage  a  suit.    Att'ys,  §  92. 

8.  Disbarring. 
removal  for  fraud.    Att'ys,  §  77. 

removal  for  assisting  in  negro  insurrection.    Att'ys,  §  78. 
removal  for  infideli^  to  client.    Att'ys,  §  79. 
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ATTORNEYS,  Disbarrinq  —  continued, 

it^view  of  order  of  removal.     Att'ys,  §§  80.  81. 

restoration  —  pardon  of  the  governor.     Att'ys,  §  82. 

a  court  may  summarily  attach,  tine  and  imprison  or  remove  its  attorneys  or  officers  for 

dishonesty  or  misconduct.     Att'ys,  §  Si 22. 
proceedings  to  disbar  attorneys  are  not  criminal,  therefore  their  offense  may  be  charged 

with  less  certainty,  and  tried  without  a  jury.     Att'ys,  §  41. 
facts  of  malpractice  discussed.     Att'vs,  ^37. 
removal  of  attorney  is  not  a  criminal  proceeding.    Att'ys,  §  34. 
removal  of  attorney  not  triable  by  jury.    Att'ys,  §  35. 
offenses  for  which  an  attorney  may  be  expelled.    Att'ys,  §  31. 
judicial  inquiry  into  conduct  of  attorneys  is  not  restricted  to  their  official  acts.     AttVs, 

^32. 
the  power  to  expel  attomevs  is  inherent  in  all  courts  and  not  dependent  on  statute.    Att'ys, 

§«3. 
power  of  United  States  circuit  court  to  suspend  or  expel  attorney,  discussed  and  affirmed. 

Att'ys,  §  30. 
the  supreme  court  has  no  jurisdiction  ^o  issue  a  mandamus  to  restore  an  attorney  who 

has  been  disbarred  by  the  lower  court.    Att'ys.  §  29. 
especially  does  mandamwi  lie  to  restore  an  attorney  disbarred  by  a  court  entirely  without 

jurisdiction.    Att'ys,  §  28. 
discretion  of  court  in  disbarring  attorney  is  regulated  by  law.     Att'ys,  ^27. 
mandamus  lies  to  compel  the  restoration  of  an  attorney  wrongfully  disbarred ;  the  order 

of  removal  is  not  reviewable  on  writ  of  error.     Att'ys,  §  26. 
power  of  court  to  punish  attorney  by  removal  for  professional  misbehavior,  affirmed,  and 

distinguished  from  power  to  punish  for  contempt.     Att'ys,  ^  24. 
the  supreme  and  criminal  courts  of  the  District  of  Columbia  are  separate  tribunals; 

neither  has  power  to  disbar  attorneys  from  the  other.     Att'ys,  ^22. 
in  1867  the  criminal  court  of  the  District  of  Columbia  was  distinct  from  the  supreme 

court  of  that  District,  and  an  order  disbarring  attorney  from  one  court  had  no  effect  on 

him  in  the  other.    Att'ys,  §  66. 
an  attorney  called  upon  to  answer  for  a  specific  contempt  cannot,  without  further  notice. 

be  tried  and  punished  for  another  and  aistinct  offense,  nor  for  misbehavior  as  an  attor- 
ney generally.     Att'ys,  §  23. 
intent  and  attempt  sufficient  in  an  information  against  an  attorney  for  inciting  his  client 

to  attack  the  judge  in  the  newspapers.     Att'ys,  J5  46. 
degree  of  certainty  of  description  required  in  an  information  against  an  attorney  for  in- 

citing  his  client  to  attack  tne  judge  in  the  newspapers.     Att'ys,  ^45. 
an  information  charging  an  attorney  with  inciting  his  client  to  intimidate  a  judge  or  in- 
fluence judicial  action  by  newspaper  articles  is  good  on  demurrer.    Att'ys,  §  44. 
for  what  an  attorney  may  be  suspended  or  disbarred ;  hov  unfitness  may  be  shown. 

Att'ys,  §  43. 
proceedings  to  disbar  an  attorney  need  not  be  instituted  by  formal  proceedings ;  a  letter, 

affidavit  or  motion  is  sufficient.     Att'ys,  ^39. 
a  judgment  of  removal  cannot  be  reviewed  on  petition  for  mandamfi^,  however  erroneous 

the  proceeding  may  be,  if  the  court  below  had  jurisdiction.     Att'ys,  g  54. 
removal  of  attorney  a  matter  of  discretion  when  the  court  acts  under  a  statute  which 

merely  enacts  the  rules  upon  which  courts  of   commcm  law  have  always    acted. 

Att'ys,  §  53. 
an  attempt  to  secure  pledges  from  persons  who  would  probably  be  appointed  receivers, 

that  they  should  appoint  certain  persons  to  subordinate  positions,  is  in  itself  insufficient 

to  warrant  removal.     Att'ys,  §51. 
removal  of  attorney  is  a  matter  of  sound  judicial  discretion  according  to  the  rules  of  the 

common  law.    Att'ys,  §  52. 
an  order  of  removal  from  one  court  not  admissible  to  removal  from  another  court. 

Att'ys,  §  57. 
threat  of  personal  chastisement  to  the  judge  warrants  the  removal  of  the  attorney. 

Att'ys,  §  63. 
failure  to  cite  attorney  to  show  cause.    Att'ys,  §  64. 
judicial  discretion  as  to  removal  of  attorney.     Att'ys,  §  65. 
all  courts  that  can  admit  attorneys  can  strike  them  from  their  rolls;  but  notice  must  be 

given  the  attorney  of  his  proposed  removal.    Attys,  §  61. 
charges  should  be  sworn  to,  but  the  oath  may  be  waived.    Att'ys,  §  67. 
appeal  from  decree  disbarring  attorney.    App.,  §  186. 

4.  Duties. 

summary  of  questions  as  to  duties  and  liabilities.     Att'ys,  g§  140-48  and  notes. 

to  ascertain  value  of  property  before  advising  as  to  its  sale.     Att'ys,  §  160, 

to  disclose  adverse  retainer.    Att'ys,  ^170. 

skill  required  of  an  attortiey  in  examining  abstracts.     Att'ys,  §  1 49. 

attorney  before  purchasing  must  make  full  disclosure.     Att'ys,  ^161. 

voidability  of  sale  from  cfient  to  attorney  discussed  and  affirmea.    Att'ys,  §163* 

5.  Liability. 

for  negligence  in  collecting  note.    Att'ys,  |^§  196-198. 
negligence  in  failure  to  attach  or  sue  stockholders.    Att'ys,  g  199. 
to  pay  over  money.    Att'ys,  §§  200,  201. 
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ATTORNEYS,  Liability  —  continued. 

wrongful  submission  to  arbitration.    Att'y8»  §  198. 

appearance  without  authority,  liable.    Att'ys,  §  113. 

negligence  —  general  rule.    Att'ys,  g§  190,  191, 

for  assisting  slave.    Att'ys,  §  187. 

joinder  of  secured  and  unsecured  debts  in  one  suit  not  evidence  of  fraud  or  negligence. 

Att»y8,  §  178.. 
negli^nce  in  making  levy.    Alt'ys,  g  174. 
a  bill  in  equity  lies  against  an  attorney  for  fraud ;  an  action  at  law  for  negligence  and 

unskilfulness.     Atrvs.  §  169. 
is  responsible  only  to  his  own  client;  authorities  reviewed.    Att'ys,  g  154. 
to  render  an  agent  or  attorney  liable,  there  must  be  privity  of  contract  between  him  and 

the  plaintiff.    Att'ys,  §  155. 
agent  not  liable  without  privity  of  contract,  except  in  oases  of  fraud  and  collusion  or  a 

transaction  dangerous  to«the  lives  of  others;  authorities  reviewed.    Att'ys,  g  150. 
where  there  is  no  fraud,  collusion,  or  falsehood,  and  no  privity  of  contract  between  the 

attorney  and  the  plaintiff,  the  former  is  not  responsible  to  the  latter  for  negligence. 

Att'ys,  55  152.  • 

attorneys  not  liable  for  honest  exercise  of  discretion.    Att*ys,  §  168. 

6.  pRiviLBGED  Communications. 
in  general.     Att'ya,  ^  175,  176. 

latitude  allowed  in  communications  between  attorney  and  client.    Att'ys,  §  48. 
disclosure  permitted,  when.    Att'ys,  g  177. 

ATTORNEYS'  FEEa    See  Att(miey8. 

1.  In  General. 
allowance  by  court  of  equity.    Att'ys,  §§  255,  237. 
docket  fee.     Att'ys,  §  3«0. 
docket  fee  in  several  trials.    Att'ys,  §  261. 
fees  for  depositions  and  affidavits.    Att'ys,  §§  262,  2C3. 
mistrial.     Att'ys,  g  2()4. 
allowance  bv  master.     Att*ys,  §  265. 
division  of  fees,     Att'ys,  ^g  266,  268. 
not  to  be  included  in  verdict.    Att'ys,  §  258. 
as  costs  in  an  action  on  an  injunction  bond.    Att'ys,  ^  250. 
to  assignee  in  bankruptcy  who  is  attorney.    Att'ys,  §  250. 
stipulation  in  note.     Att^s.  ^.^  252.  253. 
effect  of  withdrawal.    Att'ys,  §§  276,  277. 
fees  in  actions  in  personam  in  admiralty.    Att'ys.  g§  299-301. 
In  admiralty.     Att'ys,  $i§  802-805. 
liability  of  county  or  government.    Att'ys,  g§  245,  240. 
on  foreclosing  mortgage.    Att'ys,  §§  247,  248'. 
in  collecting  assessments.    Att'ys*  §  249. 
secured  by  mortgage.    Att'ys,  ^  250. 
trustee  acting  as  attorney.    Att'ys,  ^  251. 
genera]  rule  as  to  recovery.    Att'ys,  gg  342,  243. 
contingent,  valid.    Att'ys,  §  188. 
contingent  fee  —  champerty.    Att'ys.  §§  269-273. 

contract  for  contingent  compensation  is  not  unlawful.     Att'ys,  gg  230,  233.  * 

contingent  fee  —  what  services  meant.     Att'ys,  §  274. 

where  the  contract  does  not  fix  the  amount  of  a  fee,  it  may  be  settled  by  proof  of  the 
usage  of  the  prof eesion.    Att'ys,  g  281. 

3.  LtSN. 

? general  rule  as  to.    Att*ys,  g  275. 
or  collecting  claims  against  the  government.     Att'ys,  g  283. 

substitution — restricting  lien  to  suit  in  which  services  were  rendered.    Att'ys,  g  284. 
set-off.    Att'ys,  g  278. 
marshaling  liens.    Att'ys,  279. 
compromise.    Att'ys,  280. 
contmgency  no  bar.    Att'ys,  gg  281,  282. 
on  funds.     Att'ys,  $5  285. 
bankruptcy.    Att'ys,  g  286. 
enforcement  by  executrix.    Att'ys,  g  287. 
statutorv  lien  on  judgment  or  money.    Att'ys,  gg  288,  280« 
notice  of.     Att'ys,  g  290. 
enforcement  of.    Att'ys,  g  291. 
admiralty —proctor  lOlowed  costs  notwithstanding  settlement '-'  set-off.    Att'ys,  gg  292- 

298. 
attorneys  and  counselors  have  liens  upon  funds  in  their  hands  for  fees  and  disbursements. 

Att'ys,  g  224. 
a  client  may  compromise  a  suit  pending  an  appeal,  although  the  attorney  has  a  lien  on 

the  judgment.    Att'ys,  g  234.  ^ 

what  is  not  an  assertion  or  an  attorney's  lien  upon  funds.    Att'ys,  g  232. 
an  attorney's  lien  for  fees  is  limited  to  the  funds  collected  in  the  psurticular  case  in  which 

the  services  were  rendered.    Att'ys,  g  235. 
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ATTORNEYS'  FEES,  LlEN  —  continued. 

an  attorney's  general  or  retaining  lien  is  passiye  and  cannot  aathorize  activ^e  proceedings. 

Att'Ts,  §236. 
what  18  an  attorney's  special  lien  which  wiU  authorize  active  operationa    Att'jd,  §  237. 
attorney's  '-retaining'^  and  ''charging"  liens.   Att'ys,  g  288. 
cases  cited  and  qualified.   Att'ys,  §  28tt. 
authorities  reviewed.    Att'ys,  §  240. 
an  attorney's  lien  on  uncollected  judgments  is  not  increased  by  subsequent  services  in 

other  matters.    Attys,  §  241. 

AUTHENTICATION  OF  RECORDS.    See  Evidence, 

giving  effect  to  records  of  other  states.    App.,  g§  1067-1070. 

failure  of  state  court  to  give  proper  effect  to  records  of  another  state.    App.,  §  1071. 

document  from  another  state  not  properly  authenticated.    App.,  g  1072. 


B. 

BAIL  BOND. 

debt  on  bail  bond.    Actions,  §  290. 

BANK.    See  Bank  Checks;  National  Banks, 
action  of  debt  against.    Actions.  ^  296-398. 
a  bank  receiving  drafts  for  collection,  accompanied  by  bills  of  exchange,  is  responsible  to 

owner  as  agent.    Ag.,  §  295. 
constitutionality  of  bank*s  summary  remedy  against  maker  of  paper  expressly  negoti- 
able at  tlie  bank.    Actions,  ^^  101«  103. 
when  relation  between  bank  ana  de]X)sitor  is  that  of  principal  and  agent.    Ag.,  §  8« 

BANK  CHECKS.    See  Banks;  National  Banks. 
of  the  nature  of  a  check  on  a  bank.    Ag.,  §  45. 

BANKRUPTCY.     See  Assignment;  Insolvent  Laws;  Appeal 

where  the  api>ellant  is  a  bankrupt  the  supersedeas  bond  need  not  be  so  large  as  to  cover 

accumulations  of  interest.    App.,  {$  1A45. 
what  actions  pass  to  assignee  in  bankruptcy.    Assign.,  §  2H« 
money  collected  by  agent,  who  afterwards  becomes  bamkrupt,  is  a  debt  contracted  in  a 

fiduciary  capacity,  and  is  not  released  by  discharge.    Ag.,  g  184. 
broker  must  take  notice  of  bankruptcy  of  principal.    Ag.,  §  549. 
jurisdiction  of  district  court  under  act  of  1841.    Ag.,  g  706. , 

BILL  IN  EQUITY.    See  Equity. 

a  bill  in  equity  lies  against  an  attorney  for  fraud ;  a  suit  at  law  for  negligence  and  un- 

skUfuluess.  Att'^s,  |^  169. 
allegations  in  the  bill,  which  are  not  admitted  nor  denied  in  the  answer,  must  be  proved. 

Attys,  ^  166. 

BILL  OF  LADING.    See  Negotiable  Instruments. 

#     a  bank,  on  receiving  drafts  for  collection,  accompanied  by  bills  of  lading,  is  responsible  to 
the  owner  as  agent.    Ag.,  §295. 

BILL  OF  REVIEW.    See  Equity. 

bill  of  review  lies  for  errors  apparant  on  face  of  decree  only.    App.,  §  I846« 
five  years'  limitation  of  writs  of  error  applies  to  bill  of  review.     App.,  §  1346. 
rule  as  to  bills  of  review  on  account  of  newly  discovered  evidence.    App.,  %  3999. 

BILL  OF  REVIVOR.    See  Equity. 

the  answer  to  a  bill  of  revivor  brings  nothinc:  into  the  case  but  the  succession  of  the  new 
party ;  no  replication  necessary.    Ag.,  §  87 7. 

BILLS  OF  EXCEPTIONS.    See* Exceptions. 

BILLS  OF  EXCHANOE.    See  Negotiable  Instruments. 

interest  and  damages  on  bills  of  exchange.     Actions,  §  125. 

a  bill  drawn  in  one  state  on  a  person  in  another  state  is  a  foreign  biU.    Actions,  ^121, 

122. 
authority  given  to  draw  a  bill  is  an  acceptance  of  bill  drawn  pursuant  to  order.    Ag., 

§  :;74. 
mistake  in  presenting  draft  for  acceptance.    Ag.,  g  289. 
on  bills  drawn  by  sgent.     Ag.,  §  268. 

BLANK  INDORSEMENTS.    See  Indorsements. 

BOATS  AND  VESSELS.    See  Admiralty;  Maritime  Law, 
•  debt  against  boats  and  vessels.    Actions,  g§  290-294* 

BONA  FIDE  PURCHASER.    See  Innocent  Purchaser, 
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BOND.    See  Appeal  Boni;  Bail  Bond;  Delivery  Bond;  Indemnifying  Bond;  MarahdTa  Bond; 
Municipal  Bonds;  Replevin  Bond, 
an  authentic  copy  of  an  office  bond  is  admissible  in  evidence  in  a  suit  on  the  bond.  App., 

proof  of  fraud  in  the  procurement  of  a  bond  must  at  law  refer  only  to  its  execution. 

Assign.,  g  16. 
given  under  ordinance  of  secession  convention,  held  valid  by  state  court,  writ  of  error  lies. 

App.,  §  1049. 
debt  on  a  bond  payable  in  instalments.    Actions.  §  295. 
where  a  bond  is  conditioned  to  pay  in  instalments,  an  action  may  be  brought  on  failure  to 

pay  the  first  instalment.    Actions,  g  5. 

BOUNDARIES.    See  Title. 

where  the  state  court  only  adjusts  disputed  boundaries,  the  supreme  court  has  no  juris- 
diction.   App.,  g§  10925,  109a-ll04. 

BRIBE. 

no  action  vnll  lie  against  ^United  States  for  money  paid  to  federal  ofllcer  as  bribe,  and 
taken  from  him  and  deposited  in  the  treasury.    Actions,  §g  88,  37. 

BROKERS. 

power  to  sue  in  his  own  name  not  implied  in  contract  of  brokerage.    Ag.,  §  83. 

balances  struck  in  broker's  pass  book  are  stated  accounts.    Ag.,  §§  528,  53 o. 

agent  to  buy  cannot  become  seller.     Ag.,  §)^  525,  531. 

contract  toouy  stock  not  entire.    Ag.,  §§526,  533. 

alleged  custom  to  charge  each  customer  full  price  for  same  telegram  must  be  well  estab- 
lished.   Ag.,  §§  527,  534. 

commissions  earned,  when.    Ag,,  gg  629,  530. 

must  take  notice  of  bankruptcy  of  principal.    Ag.,  g  549. 

commissions  earned  upon  finding  a  purchaser.    Ag.,  g  547. 

real  estate  brokerage  may  be  controlled  by  usage.    ASm  §  548. 

agreement  between  brokers  and  agent  will  not  bind  principal  without  notice  proved. 
Ag.,  g6l8. 

BURDEN  OF  PROOF. 

ontia  is  upon  attorney  to  show  fairness  of  sale  to  him  by  his  client.    Att'ys*  g  159. 

opening  and  closing  in  replevin  cases.    Actions,  g  877. 

in  openmg,  surcharging  and  falsifying  stated  account,  lies  upon  the  party  alleging  the 

error.    Acc't,  g  21. 
to  show  incorrectness  of  stated  account.    Acc^t,  gg  2,  5,  16, 17. 
on  party  attacking  deed  made  under  power  of  attorney.    Ag.,  g  448. 
on  the  party  allegmg  that  a  deed  is  void  for  matters  not  appearing  on  its  face.    Ag., 

g473. 

c. 

CALIFORNIA  LAND  CASES.    Bee  Appeal  • 

CARRIERS.    See  Common  Carriers 

CASE. 

in  general.    Actions,  ^g  242-244.  245-257. 

when  action  on  the  case  will  lie.    Actions,  §§  242,  243,  245-255. 

for  negligence  of  servants.    Actions,  §  256. 

damages.    Actions,  g  257. 

action  of  case  will  lie  for  use  and  occupation  of  land  under  a  parol  demis?.    Actions, 

<$254. 
case  will  not  lie  on  policy  of  insurance  under  seal.    Actions,  g  254. 
action  on  the  case  will  lie  for  wrongf ull}*'  taking  possession  of  a  slave,  and  finally  losing 

him.     Actions,  g  246. 
action  on  the  case  a  proper  remedy  for  infringement  of  copyright.    Actions,  g  247. 
action  of  case  lies  against  municipal  corporation  for  ignorantly  and  carelosisly  raising 

grade  of  street.     Actions,  g  248. 
case  will  not  lie  against  officer  executing  a  writ,  unless  his  conduct  in  the  matter  has 

been  malicious.    Actions,  g  249. 
the  remedy  for  false  warranty  is  either  case  or  ojirumpsit    Actions,  g  245. 
case  is  the  proper  form  of  action  for  infringement  of  patent.    Actions,  g  250. 

CASH.    See  Deflnitio-na, 

CAUSE  OF  ACTION.    See  Actions, 

in  general.    Actions,  g§  83-86,  37-49,  50-78. 
miscellaneous.    Actions,  ^  09-78. 
preventing  arbitration.    Actions,  g  G7. 
removal  of  fixtures.    Actions,  g  6^. 
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CAUSE  OP  ACTION  —  continued. 

withholding  money  colore  offlciL     Actions,  g  65. 

contract  to  insure.     Actions,  g  66. 

forged  note.    Actions,  §  60. 

conspiracy  to  defraud.    Actions,  §  61. 

Bf^reement  to  indemnifT.    Actions,  ^  62. 

recovery  of  money  paid  on  erroneous  Judgment.    Actions,  §  68. 

negligence  of  postmaster.    Actions,  g  64. 

controlled  by  lex  fori.    Actions,  §  59. 

where  money  is  ootained  by  fraud  an  action  will  lie  before  the  expiration  of  the  term  of 

credit.    Actions,  g§  86,  42-49. 
against  public  officers  for  neglect  of  duty.     Actions,  gS  35,  39-41. 
no  cause  of  action  for  money  paid  federal  officer  as  brine.    Actions,  ^  83,  37. 

CERTIFICATE.    See  Pre-emption. 

CERTIORARI.    See  Appeal:  Appellate  Practice;  Writ  of  Error. 
allowed,  when.     App.,  s$§  2973-79. 
defective  transcript.    App.,  g  2980. 
awarded  bv  court  of  its  own  motion.    App.,  g§  2981-82. 
delay.    App.,  §;§  2983-84. 
return.    App.,  g  2985. 
to  add  to  bill  of  exceptions.    App.,  g  29S6. 
certiorari  to  perfect  record  in  suit  on  replevin  bond.    Actions,  g  407. 

CHAMPERTY. 

defined.     Att'ys,  gg  269-273. 

CHARGE  OP  COURT.    See  /twf rucf mwm. 

CIRCUIT  COURT.    See  Courts;  Appellate  Practice. 

amendment  cannot  be  made  in  the  circuit  court  of  the  record  on  appeal  to  show^  an 
amount  sufficient  to  authorize  an  appeal.     App.,  §  1274. 

power  of  United  States  circuit  court  to  suspend  or  expel  attorney  discussed  and  affirmed. 
Att'ys,  S  30. 

jurisdiction  as  to  amount  involved.     App.,  i^g  1267-73. 

summary  of  questions  affecting  appellate  jurisdiction.     App.,  g§  1262-74. 

circuit  courts  have  no  power  to  re-examine,  on  writ  of  error  or  otherwise,  the  proceed- 
ings of  the  district  court  in  criminal  cases.    App.,  g  430. 

citizenship  not  important  in  action  on  a  supersedeas  bond  given  in  the  circuit  court. 
App.,  g  1583. 

CITATION.    See  Appeal;  Writ  of  Error. 

CIVIL  RIGHTS. 

negroes  as  apprentices.    Apprentices,  §  1. 

CIVIL  WAR.    See  War. 

CLIENT.    See  Attorney. 

COLLATERAL  SECURITY. 
^  the  holding  of  collaterals  does  not  bar  suit  on  original  contract.    Actions,  g  23. 

COLLECTOR  OF  REVENUE. 

action  against  collector  to  recover  illegal  duties  is  a  private  suit.    Actions,  g  483. 

COMMISSION  MERCHANT.    See  Factor. 

COMMISSIONS.    See  Agent 

broker's  commissions  earned  upon  finding  a  purchaser.    Ag.,  g  547. 

COMMON  CARRIERS. 

joint  liability  of  carriers  over  connecting  lines.    Ag.,  g  813. 

when  trover  lies  against.    Actions,  g§  444-446. 

railway  company  the  agent  of  the  express  company.  '  Ag.,  gg  1^,  15. 

case  will  lie  for  wrongfully  expelling  passenger  from  train.    Actions,  gg  242,  244. 

COMPROMISE. 

attorney  cannot  compromise  suit.    Att'ys,  gg  93f  96. 

a  client  may  compromise  a  suit  pending  appeal,  although  the  attorney  has  a  lien  on  the 
judgment.    Att*ys,  g  234. 

CONFEDERATE  MONEY. 

a  federal  question  is  not  involved  because  the  consideration  of  a  contract  is  Confederate 

money.    App. ,  g  1 1 4 1 . 
held  no  consideration  for  contract  under  state  constitution,  reviewable.    App.,  gg  1055. 
as  consideration  for  a  contract,  not  federal  question.    App.,  g  1086. 
judgment  of  state  court  annulling  a  judgment  on  a  loan  of  Confederate  money,  no  fed- 

end  question.    App.,  g  1056. 
mortgage  to  secure  loan  of,  held  void  by  tftate  court,  id  no  federal  question.    App.,  g  1054. 

1600 


Con.]  index.  [Ck)N. 

CONFEDERATE  STATUTES. 

the  supreme  court  has  jurisdiction  where  state  court  sustains  a  defense  under.  App., 
§  1048. 

CONFIRMATION. 

where  the  state  court  holds  that  titles  claimed  under  a  confirmation  are  equal,  the 
supreme  court  will  not  revise.     App.,  §  1  I  Hi). 

federal  jurisdiction  exists  where  state  court  decides  against  the  confirmation  of  a  French 
}<raDt.     App.,  §1157. 

where  state  couri  decides  against  a  confirmation  hy  commissioners  of  Spanish  grant,  fed- 
eral jurisdiction.     App.,  i;^  1153. 

to  whom  made  only  determined  by  state  court,  no  federal  jurisdiction.    App.,  §§  1145-46. 

CONFISCATION. 

appeal  from  decree  of  confiscation.     App.,  §  185. 

CONFLICT  OF  LAWS. 

the  supreme  court  has  jurisdiction  where  the  state  court  decides  against  the  priority  of 
attachment  io  another  state.    App.,  §  1078. 

contest  between  assignees  of  insolvent  of  one  state  and  attaching  creditors  of  another, 
federal  question.     App.,  g  1081. 

a  bond  of  indemnity  was  executed  in  New  York  to  a  surety  on  an  appeal  bond  in  Louisi- 
ana ;  in  a  suit  on  the  bond,  the  law  of  Louisiana  governed  the  question  as  to  whether 
the  consideration  could  be  impeached.     App.,  §$  1443. 

authority  to  agent  construed  according  to  law  of  place  where  the  business  is  to  be 
transacted.    Ag.,  §  82. 

CONGRESS.    See  Acts  of  Congress;  Territories. 

duty  of  congress  to  vest  the  whole  judicial  power.    App.,  g§  089,  692. 
congress  may  confine  the  jurisdiction  of  the  supreme  court  on  appeals  in  admiralty  to 
questions  of  law  arising  on  the  record.    App.,  §1934  and  note. 

CONSIDERATION. 

want  of,  as  defense  to  action  of  covenant.    Actions,  §  263. 

forbearance.    Actions,  §  106. 

whei'e  promise  to  pay  is  in  consideration  of  forbearance,  the  forbearance  must  be  for  a 

reasonable  time.     Actions,  >^  119. 
a  past  consideration  will  support  an  action  of  assumpsit.    Actions,  §§  116,  117. 

CONSIGNEE.    See  Factor, 

though  consignor  may  retain  a  special  property  in  the  goods  consigned  for  the  payment 
of  nis  bills,  he  cannot  retain  such  property  in  the  bills  of  his  consignee  drawn  upon 
purchasers.     Ag.,  §  694. 

tender  of  advances  and  charges  must  be  made  before  consignee  can  maintain  suit  for 
a  cx)n version.    Ag.,  ^  7 1 2J. 

agent  authorized  to  make  sales  is  not  therefore  authorized  to  withdraw  goods  from  a 
consignee.     Ag.,  ^  615. 

the  fact  of  advances  being  made  does  not  release  consigeee  from  duty  of  obeying  con- 
signor's orders.    Ag.,  g  579. 

CONSIGNMENT.    See  Consignee,    Factors,  '• 

CONSTITUTIONAL  LAW.    See  Due  Process  of  Law, 

duty  of  congress  to  vest  the  whole  judicial  power.     App.,  g§  689-692. 

what  is  granted  to  the  federal  government  is  forbidden  to  tiie  states.     App.,  §  1018. 

powers  granted  by  the  constitution.    App.,  §  684. 

rules  for  construing  the  constitution.     App.,  ^  1 0 1 7. 

meaning  of  the  words  "treaty,"  "agreement,"  "compact."    App.,  S  1019. 

how  the  constitution  of  the  United  States  was  formed ;  right  of  the  people  to  form  a 

government.     App.,  *$  683. 
art.  Ill,  ^  2,  of  the  constitution,  mandatorv.     App.,  §§  687,  688. 
generality  of  the  constitution.    App.,  §  685. 
the  constitution  a  tripartite  contract.     App.,  §  726. 
the  fifth  and  sixth  amendments  were  not  intended  as  limits  upon  the  states.     App., 

§§1215,  1195. 
the  power  to  deliver  up  fugitives  from  justice  from  foreign  countries  belongs  to  the  gen- 
eral government.    App.  ,§§1013,  1023. 
police  power  of  states.    App.,  §  1027. 
power  to  surrender  fugitives.     App.,  §  1025. 
power  of  states  to  surrender  or  expel  fugitives  from  justice.    App.,  g§  1025, 1026, 1027, 

1028. 
states  may  remove  pei*8ons  from  their  limits  under  the  police  power.     App.,  §§  1014, 

1026. 
the  power  to  surrender  fugitives  is  included  within  the  treaty-making  power.     App., 

§1015. 
the  power  to  deliver  fugitives  cannot  be  dormant.    App.,  §  1022. 
the  power  to  surrender  fugitives  may  be  dormant,  in  which  case  the  states  may  exercise  it. 

App.,  §  1034. 
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CONSTITUTIONAL  LAW  —  continued. 

though  an  affirmative  grant  of  power  to  the  federal  governm?nt  is  not  a  prohibition  of 
the  same  power  to  the  states,  yet  where  the  exercise  of  the  power  by  the  state  is  incon- 
sistent with  and  repugnant  to  the  power  granted  to  the  United  States,  it  will  be  con- 
sidered as  prohibited  to  the  states.    App.,  g  ll>2<K 

the  provision  securing  jury  trials  to  evefy  person  where  the  value  in  controversy  exceeds 
$^0  does  not  apply  to  trials  in  state  courts.     App.,  g  900. 

maritime  contracts  and  the  power  of  the  states  to  create  a  maritime  lien.    App.,  ^899. 

powers  ceded  by  the  constitution  to  the  genei'al  government  may  be  exercised  when 
deemed  advisable.    App.,  §  727. 

appellate  jurisdiction  over  state  courts  not  inconsistent  with  the  spirit  of  the  constitution. 
App.,  §  701. 

renaons  for  appellate  jurisdiction  of  federal  supreme  court  over  state  courts.  App., 
§§702-710. 

all  cases  enumerated  in  the  constitution  subject  to  the  judicial  power  of  the  United 
States.     App.,  ^  09 3-69 B. 

the  judicial  power  of  the  United  States,  where  rested  and  how  far  it  extends.     App., 

cases  described  in  the  constitution  as  of  federal  jurisdiction  may  arise  in  state  cx>arta. 
App.,  §  700. 

the  relative  powers  and  limits  of  jurisdiction  of  the  United  States  and  state  courts. 
App.,  ^  726. 

the  supreme  court  cannot  declare  state  law  void  unless  it  conflicts  with  United  States  con- 
stitution or  laws.    App.,  §  1212. 

to  give  federal  jurisdiction  it  is  sufficient  to  show  in  a  case  involving  constitutionality  of 
state  laws  that  an  act  of  congress  is  applicable.     App.,  §  1 208. 

where  the  provisions  of  a  state  constitution  could  be  omitted,  and  the  decision  remain 
the  same  under  prior  adjudications,  the  supreme  court  has  no  jurisdiction.  App..  §  1 045. 

decision  of  state  court  establishing  legality  of  provost  court  under  state  constitution,  no 
federal  question.    App.,  ^  1047. 

right  to  sue  state  withdrawn,  obligation  of  contract  not  impaired.    App.,  g  12-13. 

constitutionality  of  summary  jurisdiction.    Actions.  (;§  101,  102. 

legislative  authority  over  the  territories,     App.,  §  198. 

two  classes  uf  casei  in  which  state  laws  may  be  repugnant  to  the  constitution.  App.,  §1031. 

concun*ent  powers  of  the  states.    App.,  §§  1032.  1033. 

whether  the  states  may  exorcise  a  power  when  the  federal  government  has  failed  to  ex- 
ercise it.    App..  g  1021. 

the  regulation  of  foreign  intercourse  confided  to  the  federal  government  consists  of  the 
power  to  make  treaties,  agreements  and  compacts  with  foreign  countries.  App.,  g  1030. 

CONSTRUCTION. 

of  contract,  exclusively  for  state  court.    App.,  S  11 8  K 

each  part  must  be  constioied  with  reference  to  tne  others.    App.,  g  1 336. 

intent  of  the  legislature  constitutes  the  law.     App.,  g  1830. 

of  state  statute,  may  raise  federal  question,  when.    App.,  $^  1220,  1103. 

repeal  and  immediate  re-enactment.     Actions,  i^  337. 

jurisdiction  ceases  with  the  repeal  of  the  act  conferring  it.    App.,  g  223* 

where  limited  repeal  only  is  intended  it  is  so  declared.    App.,  g  591. 

CONSTRUCTIVE  NOTICE.    See  Innocent  Purehaaer;  Notice. 

CONSULS. 

foreign  consul,  exemption  from  suit  in  state  court.    App.,  g  841. 

CONTEMPT. 

power  of  court  to  punish  attorney  by  removal  for  professional  misbehavior,  affirmed  and 
distinguished  from  power  to  punish  for  contempt.    Atl'ys,  §  24. 

an  attorney  called  upon  to  answer  for  a  specific  contempt  cannot,  without  further  notice, 
be  tried  and  punished  for  another  and  distinct  offense,  nor  for  misbehavior  as  an  attor- 
ney generally.     Att'ys,  §  23. 

power  of  federal  courts  to  punish  for  contempt.    Att'ys,  g  36. 

fictitious  actions  punishable  as.    Actions,  g  94. 

after  action  of  replevin  discontinued,  defendant  may  take  possession  without  being  guilty 
of  contempt.     Actions,  g  870. 

suing  out  replevin  against  property  in  custodia  legis  is  a.    Actions,  g  32.5. 

CONTINUANCE. 

questions  in  general  in  appellate  court.     App.,  gg  2693-07. 

CONTRACTS.  See  Bonds;  Confederate  Money;  Consideration;  Construction;  Instruments; 
Meaaure  of  Damages;  Sales;  Specific  Performance, 

defense  that  one  was  in  violation  of  an  act  of  congress,  overruled,  will  not  give  federal 
jurisdiction.     App.,  g  1180. 

civil  war  as  affectmg  tne  question  of  jurisdiction.    App.,  g  1040. 

the  supretne  court  has  no  lurlsdiction  where  state  court  decides  the  effect  of,  under  gen- 
eral public  law.     App.,  §  1039. 

local  usa2:e  cannot  make  a  contract  for  parties.    Att'ys,  g  157. 

mere  settlement  of  account  does  not  amount  to,  but  is  evidence  of  a  contract.    Acc*t,  §  1 1. 
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CONTRACTS  —  continued. 

an  account  stated  is  a  new  contract  between  the  parties.    Acc^t,  g  27. 

acquiescence  in  account  rendered  may  amount  to  an  agreement  converting  interest  into 
principal  so  that  it  will  bear  interest.     Acc't,  §  12. 

an  action  on  the  original  consideratimi  before  the  expiration  of  the  credit  is  a  disaffirm- 
ance of  the  t!ontract.     Actions.  §  48. 

principal  not  bound  by  alteration  of  contract  by  agent.    Ag.,  §  276. 

impressions  made  by  communications  between  merchants  should  be  considered.  Ag., 
§583. 

illeKalit}"  of  contract  no  bar  to  action  of  assumpsit  for  money  obtained  by  fraud.  Ac- 
tions, §$§  108.  107-109. 

consideration  for  Confederate  money  not  federal  Question.    App.,  g  1036. 

construction  of,  exclusively  for  the  state  court.    App..  §  1181. 

the  intent  of  the  parties  is  the  contract.    Assign.,  §14. 

a  rescission  of  a  contract  cannot  be  permitted  when  it  operates  to  the  detriment  of  one 
not  a  party  to  the  suit.    Assign.,  g  27. 

CONVERSION.    See  Trover. 

CX>NVEYANCES.    See  Agent;  Deeds;  Fraudulent  Conveyances. 
of  property,  validity  of  at  domicile  of  owner.    App.,  §  1077. 
power  of  attorney  to  convey  operative  to  pass  afier«acquired  title.    Ag.,  §448. 
a  person  employed  by  grantor  to  draw  mortgage  is  agent  of  grantor  alone.    Ag.,  §  18 
execution  of  powers  of  attorney  by  married  women.    Ag.,  §454. 
power  of  attorney  of  two  or  more  persons  to  convey  distinct  intei'ests.     Ag.,  §  456. 
presumption  in  favor  of  deed  by  agent  or  trustee.     Ag.,  ^  472. 
a  letter  authorizing  agent  to  **  manage  as  you  would  with  your  own,'*  and  expressing  a 

wish  to  sell,  is  a  good  power  to  sell  but  not  to  convey.    Ag.,  §  465. 
deed  invalid  as  conveyance  may  be  good  as  contract  of  sale.    Ag.,  g  466. 
power  to  convey  lands  must  be  under  seal.     Ag.,  g  4  <  9. 
power  to  make  deed  will  authorize  deed  with  covenant  of  warranty.    Ag.,  §476.    • 

COPYRIGHT. 

action  on  the  case  a  proper  remedy  for  infringement  of.    Actions,  §  247. 

CORAM  NOBIS.     See  Writ  of  Error  Coram  Notns. 

CORPORATIONS.    See  Municipal  Corporations. 

1.  In  General. 

the  acts  of  an  attomev  representing  a  corporation  in  court  are  presumed  to  be  authorized 

by  it.     Arb.,  §  8. 
a  corporation  may  consent  to  an  arbitration.    Arb.,  g  7. 
actions  against,  where  brought.    Actions,  g  25. 
witliin  the  rule  that  acquiescence  in  an  account  rendered  makes  it  an  account  stated. 

Acc't.  g  14. 
irrevocable  power  of  attorney  to  vote  stock  not  against  public  policy.    Ag.,  g  517. 
oi'ganization,  a  defect  in.  cannot  be  taken  advantage  of  collaterally.     Ag,,  g  483. 
ratitication  by  corporation  after  organization  is  binding.    Ag..  g  106. 
a  decree  discharging  stockliolders  in  insolvent  proceedings,  without  their  being  parties  to 

tbe  proceeding,  is  erroneous.    App.,  §  176U» 
person  served  with  process  as  agent  of  corporation  may  deny  the  relation.    Ag.,  g  9. 

2.  OrFirURS  AND  AaBNTs. 

powei-s  of  treasurer  of  corporation.    Ag,,  g  87. 

the  act  of  the  actuary  of  a  company,  who  is  held  out  to  the  public  as  an  agent,  is  binding 

on  the  company.    Ag.,  g  62« 
association  bound  by  acts  of  one  member.    Ag. ,  g  275. 
circumstances  under  which  common  agent  of  several  corporations,  acting  separately  for 

each,  does  not  bind  the  others  when  giving  a  bill  of  lading  for  one.    Ag.,  §214. 

CORRESPONDENCE.    See  Evidence. 

COSTS  AND  FEES.    See  Attorneys^  Fees. 
in  general.     App.,  §g  2987-88. 
United  States  not  liable  for.     App.,  g  2989. 


printing  the  record.     App,.  §  2990. 
each  party  liable  to  the  clerk. 


App.,  g  2991. 
on  reversal,    App.,  §5$  2992-95. 
dismissal  for  want  of  jurisdiction.     App.,  g§  2996-97. 
in  admiralty.    App.,  §0  299S-H000. 
counsel  fees  and  costs  in  admii*alty.     Att^s-  §§  803-5, 
attorneys'  fees  not  allowed  as.    Att*yf«*  g  ^59. 
in  entering  judgment  a  blank  mav  bie  left  for  costs,  and  the  costs  taxed  subsequently,  and 

entered  nunc  pro  tunc,    App.,  §  2  785. 
the  supreme  court  has  no  jurisdiction  on  a  question  of  costs  under  (2,000.    App.,  g  2784. 


COUNSEL  FEES.    See  Attorneys'  Fees. 
COUNSELOR.    See  Attorneys* 
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COUNTIES.    Sse  County  Commissioners, 
sale  of  property  of  by  agent.     Ag.,  g  09. 

COUNTY  COMMISSIONERS. 

a  submission  by  county  conimisMoners  upheld.     Arb.,  g  162« 

county  commissioners  not  autlioriz^d  to  submit  a  pare  oaly  of  certain  claims  to  arbitnt- 

tors.     Arb..  ^  BH. 
examination  of  claims,  or  a  reference  thereof  by  county  commissioners  to  arbitration,  \» 
not  a  contract  but  a  judicial  act.     Arb.,  g  ii5. 

COURT  OF  CLAIMS.     See  Appeals, 

COURTS.     See  Circuit  Court;  District  of  Columbia;  Jurisdiction:  Probate  Courts;  State 

Courts;  Supreme  Court:  Supreme  Court  of  the  District  of  Columbia;  Territorial  Courts; 

Trial  Court;  United  States  Courts. 
powere  of  courts  over  tlieir  officers.    Att*y8»f  §  4  2. 
the  power  to  expel  an  attorney  is  inherent  iu  all  courts,  and  not  dependent  on  statute, 

Att'ys,  g  HH. 
all  courts  that  can  admit  attorneys  can  strike  them  from  their  rolls;  but  notice  of  his 

projXMied  removal  must  be  given  the  attorney.     Att'ys,  §  Bl. 
duty  of  the  court  to  supervise  the  conduct  of  its  otiicers;  attorneys  not  liable  for  hone»t 

exercise  of  discretion.     Att'ys.  g  His. 
legislative  exception  is  implied  in  the  legislative  affiruiative  description  of  tlie  powers  of 

the  court.     App..  gg  44 1 .  442f,  444. 
are  not  bound  by  the  decision  of  register  and  receiver  as  to  right  of  entry  of  claimant  in 

cases  of  fraud.    App.,  §  1110. 

COVENANT  OF  WARRANTY.    See  Covenants, 

power  of  attorney  to  make  deed  will  authorize  deed  with  covenant  of  warranty.    Ag., 
8  476. 

COVENANT.    See  Covenant  of  Warranty, 
in  general.    Actions,  gg  25H-26d. 

action  of,  will  not  lie  on  verbal  promise.    Actions,  §  51. 
defenses.     Actions,  §  205. 

J'oint  covenants.     Actions,  ^  266. 
ies  for  ground  rent.    Actio u.«^.  (^  2C3. 
filed  of  mfancy.     Actions,  g  264. 
ies,  when.     Actions.  Jj>^  2.>8-361. 
consideration  of.     Actions,  §  262. 
of  seizin,  action  for  breach  of,  need  not  allege  eviction.    Ag.,  §  475« 

CREDITOR.    See  Debtor  and  Creditor;  Assignments. 

CRIMINAL  COURT  OF  THE  DISTRICT  OF  COLUMBIA.    See  Courts;  Supreme  Court  of 
the  District  of  Columbia, 
in  1867  the  criminal  court  of  the  District  of  Columbia  was  distinct  from  the  supreme 
court  of  that  District,  and  an  order  disbarring  an  attorney  in  one  court  had  no  effect  on 
him  in  the  other.    Att'ys,  §  56. 

CRIMINAL  LAW.    See  Practice,  Criminal;  Indictments. 

CRIMINAL  PRACTICE.    See  Practice,  CHminal. 

CROSS  BILL.    See  Equity;  Equity  Pleading;  Equity  Practice, 
nature  and  object  rf  a  cross  bill.     App..  §  22i)l. 
appeal  will  not  lie  from  decree  dismissing  cross  bilL    App.,  §  282« 

CUSTODIA  LEGIS. 

replevin  does  not  lie  against  jiroperty  in  custodia  legis.     Actions,  §  344. 

suing  out  replevin  against  property  in  ctistodia  legis  is  a  contempt.    Actions,  §  325« 

replevin ;  rule  as  to  goods  tn  custodia  legis.    Actions,  g§  ){20,  824,  S25« 

CUSTODY  OF  THE  LAW.    See  Custodia  Legis, 

CUSTOM.    See  Evidence;  Usage  and  Custom. 

D. 

DAMAGES.    See  Measure  of  Damages;  Railroads. 

inquisition  of  damages  for  property  injured  by  a  railread  conipdny.     App.,  §  1945. 
on  bills  of  exchange*     Actions,  g  1*25. 

where  the  supervisors  of  a  town  fail  to  place  a  judgment  against  the  town  upon  the  taic 
list  as  required  by  law,  they  are  liable  for  compensatory  damages.     Actions,  §§  40,  41. 
a  sum  realized  on  execution  less  than  the  final  judgment  cannot  be  apportioned  so  as  to 
reduce  the  damages  for  which  a  surety  on  an  appeal  bond  i»  liable^    App.,  §  1427. 
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DEBT. 

in  general.    Actions,  §§  267-306. 
lies,  when.    Actions,  §.5^  267-289,  302-301. 
on  penal  statutes.     Actions,  ^§  270-280. 
on  bills  and  notes.    Actions,  §^  281-283. 
for  revenue.     Actions,  §§  284-289. 
on  bail  bond.    Actions,  g  299. 
amount  of  recovery  in.     Actions,  §  300. 
against  an  executor.     Actions,  §  801. 

a  declaration  in  debt  must  claim  a  precise  sum.    Actions,  §§  805,  306. 
against  boats  and  vessels.     Actions,  g§  290-294. 
on  a  bond  payable  in  instalments.     Actions,  §  295. 
against  a  bank.     Actions,  Jig  296-298. 
lies  on  valid  part  of  an  awai*d.     Arb.,  §  2O0. 

a  decree  in  equity  is  of  equal  dignity  with  a  judgment  at  law,  and  in  like  case  an  action 
of  debt  will  lie  upon  it.    App.,  §  1671. 

DEBTOR  AND  CREDITOR.    See  Innocent  Purchaser;  Paymsnt. 

DECEIT.    See  Fraud. 

no  cause  of  action  for  mere  expressiqps  of  opinion.    Actions,  g  53. 

DECISIONS  OF  STATE  COURTS.    See  State  Courts. 

DECLARATION. 

a  declaration  in  debt  must  claim  a  precise  sum.     Actions.  ^§  805,  3C6. 
an  amended  declaration  is  itself  original ;  it  is  not  mejoly  an  additional  count  to  one 
already  filed.    Arb.,  §  6. 

DECREES.    See  Judgments. 

1.  In  General. 

care  required  in  the  preparation  of  decrees.    App.,  §  315. 

interlocutory  and  final  aecrees  defined.     App.,  ^  SBl. 

a  court  cannot  annul  its  own  final  decree  atter  the  term  at  which  it  is  rendered  except  for 
clerical  erroi-s.     App.,  g  2600. 

a  decree  fixing  a  valuation,  and  founded  upon  parol  proof,  is  evidence  in  subsequent  liti- 
gation between  the  same  parties.     App.,  ^  167H. 

not  suspended  by  motion  to  set  aside  made  by  non-parties.     App.,  §  149G. 

a  decree  discharging  stockholders  in  insolvent  proceedings,  without  their  being  parties  to 
the  proceeding,  is  erroneous.     App.,  §  1760. 

a  decree  in  equity  is  of  equal  dignity  with  a  judgment  at  law.  and  in  like  case  an  action 
-  of  debt  will  lie  upon  it.    App.,  §  1671 ;  Actions,  g  3S  and  note. 

a  fraudulent  oce  will  support  an  appeal  for  the  purpose  of  correcting  errors.  App., 
§  IH60. 

an  interlocutory  decree,  disposing  to  a  great  extent  of  the  merits  of  the  case,  should  not 
be  rendered  till  all  necessary  parties  are  before  the  court.     App.,  §  1708. 

2.  Final. 

requisites  of  final  decree.     App.,  ^  285,  316. 

dismissing  a  claim  in  a  prize  case  and  ordering  execution  is  final.     App.,  |$  324. 

decree  of  foreclosure  and  sale  settling  all  the  rights  of  the  parties  is  finaL     App.,  §§313, 

314. 
decree  of  foreclosure,  when  final.    App.,  §§  31 7,  31 8. 

decree  dissolving  injunction  and  ordering  a  sale  of  property  is  final.     App.,  §  65. 
a  decree  ordering  a  transfer  of  stock  forthwith  and  directing  an  account  is  final.    App., 

§284. 
order  of  circuit  court  remanding  cause  removed  to  it  back  to  state  court  is  final.    App., 

^301. 
a  decree  which  annuls  certain  deeds,  orders  the  property  to  be  delivered  up  and  awards 

execution  is  final,  although  certain  matters  are  referred  to  a  master.   App.,  §g  341,  342. 

8.  Interlocutory. 
decree  dissolving  injunction  not  final.     App.,  §§291  ,293,  294. 
refusing  an  injunction  is  not  a  final  decree,  and  an  appeal  will  not  lie  from  it.    App., 

g§  9U5. 
order  overruling  motion  for  rehearing  not  final.    App.,  §  299. 
in  admiralty,  finding  a  certain  amount  due,  but  reserving  any  order  for  its  payment  until 

other  claims  are  adjusted,  is  not  a  final  decree.    App.,  §  325. 
setting  aside  sale  and  ordering  a  resale  not  final.     App.,  §  32iS. 
verdict  on  issue  out  of  chancery  not  final.     App.,  §  286. 
order  quashing  execution  not  final.     App.,  §§  295,  296. 
order  quashing  a  warrant  of  inquisition  not  final.    App.,  ^  290. 
decree  of  afiirmance,  without  taxation  of  costs,  and  without  specifying  the  sum  for 

which  rendered,  is  not  final.    App.,  §  307. 
order  for  possession  to  a  purchaser  not  a  final  decree.    App.,  §  308. 
dismissal  of  petition  for  removal  not  Hnal.     App.,  §  302. 
order  refusing  or  granting  new  trial  not  final.    App.,  §  298. 
order  overruling  motion  for  rehearing  not  final.    App.,  §  299. 
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DECREES,  Intkrlocxttort — continued. 

decree  in  equity  that  the  parties  proceed  to  trial  at  law  in  same  court  is  not  finaL     App., 

g  HOU. 
decree  upon  a  petition  to  recall  a  writ  of  assistance  not  final.    App..  §  31 2. 
a  decree  that  money  recovered  be  distributed,  and  referring  the  questions  to  a  master  for 

an  account  and  scheme  of  distribution,  is  not  final.     App.,  f^  il.^6. 
a  decree  enjoining  the  infringement  of  a  patent  with  a  reference  for  account  is  not  final. 

App.,  §  337. 
decree  disposing  of  funds  paid  into  court  and  requiring  that  future  collections  be  paid 

into  court  is  not  final.    App.,  §  338. 
decree  finding  a  community  mterest,  that  parties  were  entitled  to  recover,  and  referring 

the  matter  to  a  master  to  take  an  account,  is  not  final.    App..  §  339. 
order  referring  a  case  to  a  master  to  take  account  is  not  a  final  decree.    App.,  §  332. 
decree  of  restitution  leaving  damages  undisposed  of,  not  final.     App..  g  32<S. 
decree  referring  cause  to  master  to  proceed  to  a  partition  not  a  final  decree.    App., 

§329. 
a  decree  settling  plaintifiTs  right  to  recover,  but  making  a  reference  for  an  account,  is  not 

a  final  decree.    App.,  gg  334,  335. 
decree  setting  aside  a  conveyance  in  trust  as  fraudulent,  and  ordering  trustee  to  account, 

not  final    App.,  g  343. 

DEEDS.    See  Conveyances;  Quitclaim  Deeds. 

presumptions  in  favor  of  deed  by  agent  or  trustee.     Ag.,  g  472. 
invalid  as  conveyance,  may  be  good  as  contract  of  sale.    Ag.,  g  466. 
burden  on  the  party  alleging  that  a  deed  is  void  for  matters  not  appearing  on  its  face. 
Ag.,  g  473. 

DEFINITIONS. 

**  cattle"  includes  "sheep."    Animals,  §  7. 

words  **net  canh  rule  "  construed  legally  to  mean  for  **ca«h."    Ag.,  §  572. 

meaning  of  the  words  **  in  the  same  manner  and  under  the  same  regulations"  in  the  act 

of  18tt7.     App.,  g  H70. 
an  *' authority,  *  as  used  in  g  25  of  the  judiciary  act,  is  one  derived  from  competent  gov- 

em  mental  power.     App.,  ^878. 
meauin*^  of  the  words  *•  treaty,"  *•  agreement,"  "compact."    App.,  g  1019. 

DEL  CREDERE.    See  Factors. 

DELIVERY  BOND.     See  Bonds. 
replevin.    Actions,  gg  4  0,  431. 
satisfaction  of  conditions.     Actions,  g  421. 
sureties  discharged  by  alteration.    Actions,  g  430. 

DEMAND.    See  Trover. 

rulu  that  demand  must  correspond  with  character  of  proparty  converted.  Actions,  g  427. 

DEMURRER.    See  Demurrer  to  Evidence. 

ruling  on  a  demurrer,  how  preserved;  demurrer  abandoned  by  filing  replication.    App., 

g  1949. 
an  information,  charging  an  attorney  with  inciting  his  client  to  intimidate  a  judge  or 

infiuence  judicial  action  by  newspaper  articltfs.  is  good  on  demurrer.    Att*ys,  g  44. 
pleading  over  is  a  waiver  of  demurrer.    Att'ys,  g  2i6. 
a  writ  of  error  will  not  lie  from  a  judgment  afiirming  the  judgment  of  the  lower  court 

sustaining  a  demurrer  to  a  rejoinder  in  a  quo  warranto  proceeding.    App.,  g  305. 

DEMURRER  TO  EVIDENCE. 

depositions,  affidavits,  etc.,  how  made  apart  of  the  record.    App.,  §  19^2  and  note, 
of  the  different  methods  of  incorporating  errors  into  the  recom;  demurrer  to  evidence. 
App.,  g  1923  and  note. 

DEPOSITOR.    See  Banks. 

DETINUE. 

in  general     Actions,  g§  307-311. 

lies  when.    Actions,  g^  310.  811. 

nature  of  action.     Actions,  gg  307.  308. 

discharging  judgment  by  i-estoration  of  the  property.    Actions,  g  309. 

DILIGENCE.    See  Innocent  Purchasers;  Laches;  Lapse  of  Time. 

DIMINUTION.    See  CertioraH. 

DISCRETION. 

attorneys  not  liable  for  honest  exercise  of  discretion.    Att'ys,  g  1 68. 

removal  of  an  attorney  is  a  matter  of  sound  judicial  discretion  according  to  the  rules  of 

tlie  common  law.    Att'ys,  g  6Jf. 
removal  of  attorney  a  matter  of  discretion  where  the  court  acts  under  a  statut^^  which 

merely  enacts  the  rules  upon  which  the  courts  of  common  law  always  acted.     Att*ys, 

g  Ji3. 
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DISMISSAL.    See  Appeals;  Bill  in  Equity;  Prctcticein  Admiralty:  Practice  in  Supreme  Court; 
Bemoval  of  Causes;  Writ  of  £rror, 

DISTRAINT. 

replevin  of  goods  distrainecL    Actions,  §§  882-893.  * 

DISTRESS  WARRANT. 

issued  by  solicitor  of  treasury  for  balance  against  revenue  collector,  is  due  process  of  law. 
Actions,  §  102. 

DISTRICT  OF  COLUMBIA.    See  Supreme  Court  of  the  District  of  Columbia. 
organization  of  courts  in  the  District,  of  Columbia.    Att*ys,  §21. 

DIVISION  OF  OPINION, 
in  general.    App..  ^  46. 

appeal  and  certificate  of  division.     App.,  §  176. 
tUe  certified  question  only  will  be  considered.    App.,  §  2169. 

DOCKET  FEE.    See  Attorneys' Fees. 

DOCUMENTARY  EVIDENCE.    See  Evidence. 

DOMICILE.  • 

of  the  owner,  validity  of  transfer  of  property  at    App.,  §  1077. 

DONATION  ACT. 

federal  jurisdiction  where  state  court  decides  against  right  claimed  under.    App.,  §  1184 

DRAFTS.    See  Bills  of  Exchange. 

DRAWEE.    See  BUls  of  Exchange. 

DRAWER.    See  Bills  of  Exchange. 

DUE  PROCESS  OF  LAW. 

distress  warrant  against  revenue  collector  is  "  due  process  of  law."    Actions,  §  102. 


E. 

EJECTMENT. 

in  state  court  against  officer  of  United  States.    Actions,  §  476. 

ENTRY. 

made  in  John  Armstrong's  land  office.    App.«  §  1209. 

the  courts  are  not  bound  hv  the  decision  of  the  register  and  receiver  as  to  right  of  entry 
of  claimant  in  cases  of  fraud.    App.,  §  1116. 

EQUITY.    See  Equity  Pleading;  Equity  Practice;  Accident;  Fraud;  Laches;  Mistake;  Notice. 
equitv  will  not  do  a  vain  and  imperfect  act,  nor  enforce  a  specific  performance  when  it 

will  work  injustice.    Arb.,  §  70. 
a  case  under  the  act  of  1851,  to  settle  land  titles  in  California,  is  in  the  nature  of  a  pro- 

cei'ding  in  equity,  and  an  appeal  is  the  proper  remedy.    App.,  §  156:  contra,  App., 

§lft8. 
jurisdiction  in  cases  of  fraud,  accident  and  mistai^e.    Ag.,  §  470. 
will  protect  purchaser  in  good  faith  of  real  estate  sold  by  agent  upon  implied  authority. 

Ag.,  S  64. 
equity  has  jurisdiction  where  lien  is  involved.    Ag.,  g  421. 
remedy  against  fraudulent  contract.    Ag.,  §  168. 
a  decretal  order  directing  the  payment  of  money  will  not  support  an  action  at  law.    Ao- 

tions,  §g  34,  8H. 
power  of  court  to  allow  attorney  fees  out  of  fund.    Att*ys,  §§  255,  257. 
suit  lies  for  an  attorney's  fraud.    Att*ys,  ^  147. 

distinctions  between  actions  at  law  and  proceedings  in  equity.    Actions,  g§  12,  13. 
jurisdiction  in  actions  for  accounting.    Acc't,  §^  86-43. 
equitable  reUef  where  a  ratification  of  agent's  deed  which  has  been  acted  upon  is  informal. 

Ag.,  §  1. 
jurisdiction  in  opening  settlement  between  principal  and  agent.    Ag.,  §  434. 
a  bill  in  equit)r  hes  to  set  aside  an  award  on  account  of  mistakes.    Arb.,  §  163. 

EQUITY  PLEADING.    See  Equity;  Equity  Practice;  BiU  in  EquUy;  BiU  of  Review;  BiU  Of 
Revivor. 

EQUITY  PRACTICE.    See  Accounting;  Bill  of  Review;  Bill  of  Revivor;  Decrees;  Ir^nctionsi 
Masters  in  Chancery;  Parties;  Practicz;  Rehearing;  Specific  Performance. 
verdict  on  issue  out  of  chancery  not  final.    App.,  §  285. 
care  required  in  the  preparation  of  decree.    App.,  §  316. 
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EQUITY  PRACTICE  —  continued. 

a  plea  to  the  merits  waives  a  plea  to  the  jurisdiction.     Ag.,  ^  420. 

where  an  iuforniatiou  is  erroneously  filed  on  part  of  the  United  States,  it  may  be  treated 

as  a  bill  in  equity.    Actions,  §  47. 
appeals  in  equity.    App.,  §  93. 

power  of  the  trial  court  over  the  res  pending  an  appeaL    App.,  §§  3027-28. 
an  interlocutory  decree,  disposing  to  a  lar^  extent  of  the  merits  of  the  case,  should  not 

be  rendered  till  all  necessary  parties  are  oefore  the  court.    App..  ^  1 70  ^. 
technically,  there  can  be  no  new  trial  in  a  suit  in  equity  remanded  to  the  lower  court. 

App..  j$  2714. 
amendment  of  pleadings  on  appeals  in  equity  —  authorities  reviewed  as  to  the  practice 

in  such  cases.    App.,  (^2443. 
on  appeals  in  equity  the  circuit  court  may  permit  an  amendment  of  the  pleadings.   App., 

§  2442. 
where  plaintiff  seeks  to  set  up  the  equitable  title,  he  must  aver  and  prove  that  defendant 

purchased  with  notice.    Arb..  $^  1h4. 
notice,  if  denied  in  the  answer,  must  be  proved  by  at  least  one  witness  and  corroborating 

circumstances.    Arb.,  §  183. 
the  time  within  which  an  appeal  must  be  taken  must  be  computed  from  the  entry  of  the 

final  decree.    App..  §  1807. 
motion  for  rehearing  filed  after  the  term  of  thp  rendition  of  decree  does  not  suspend  it. 

App..  g  1802. 
where  exceptions  are  taken  on  tlie  trial  of  an  issue  at  law,  but  not  acted  upon  in  the 

chancery  court,  they  will  not  be  considered  on  appeal.     App.,  §  1 7.5 1  and  note, 
all  testimony  which  was  before  tlie  circuit  court  ought  to  appear  in  the  record  of  chan- 
cery cases  api>ealed  to  the  supreme  court.    App.,  g  1707  and  note, 
the  security  in  an  appeal  bond  need  not  be  in  any  fixed  proportion  to  the  decree.    App., 

g  I30H. 
a  writ  of  error  will  not  lie  to  bring  up  a  proceeding  in  tlie  nature  of  a  foreclosure  of  a 

mortgage  in  chanceiy;  there  should  be  an  appeal.    App.,  ^  322. 
proceed iugs  in  equity  must  be  brought  up  by  appeal  notwithstanding  practice  in  state 

courts.    App.,  g  lo3. 

ESTATES  OF  DECEDENTS.    See  Executors  and  Administrators. 

ESTOPPEL. 

title  by.    Assign.,  §  15. 

amounting  to  ratification  of  agent*s  acts.    Ag.,  gg  346-84S. 

invalid  power  of  attorney  operative  as.     Aj.,  §  511. 

princip.il  estopped  to  deny  authority  of  his  agent.    Ag.,  §  482. 

EVICTION. 

the  supreme  court  has  no  jurisdiction  of  the  question  whether  a  survey  under  the 
authority  of  the  United  States  araoimted  to  an  eviction.    App.,  g  1 120. 

EVIDENCE.    See  AMiavits;   Authentication  of  Records;  Judicial  Notice;  Presumptions; 
Pleading  and  Evidence;  Receipt;  Recording;  Variance, 

1.  In  General. 

impi'essions  made  by  communications  between  merchants  should  be  considered.  Ag., 
g  5W3. 

rules  of  evidence  of  a  state  govern  federal  courts.    App.,  §  556. 

admission  of  correctness  of  account  rendered  implied  from  failure  to  object.  Acc't, 
gj^  2,  3, 10-19. 

where  such  effect  given  it  as  to  raise  federal  question.    App.,  §  1093. 

correspondence  admissible  to  prove  what  matters  were  submitted  to  arbitration.  Arb., 
§141. 

supreme  court  will  not  examine  questions  of  the  sufficiency  of  evidence.    App.,  §  2120. 

the  presumption  is  against  the  action  of  the  court  in  rejecting  admissible  evidence.  App. , 
§  1953. 

a  decree  fixing  a  valuation,  and  founded  upon  parol  proof,  is  evidence  in  subsequent  liti- 
gation between  the  same  parties.    App.,  ^  1073. 

where  it  is  given  such  an  effect  as  to  involve  a  question  of  title  under  the  United  States, 
the  supreme  court  has  jurisdiction.    App.,  g  1095. 

2.  Admissions. 

expression  of  agent*s  opinion.    Ag.,  ^  89. 
power  of  agent  to  bind  principal  bjr  declarations.    Ag.,  g  607. 

where  a  party  objects  to  certain  items  of  an  account,  the  jury  may  infer  that  he  ac- 
quiesced in  items  not  objected  to.    Acc't,  j^g  2S,  35. 
by  public  agent,  do  not  bind  principal  unless  clearly  within  scope  of  authority.  Ag.,  §  54. 

8.  Documentary. 
correspondence  between  a  party  and  his  agent  not  admissible  in  evidence  in  suit  with 

stranger.    App.,  §  202. 
parol  evidence,  admissible  to  explain  check.    Ag.,  §  45. 
treasury  transcripts  in  evidence.    Ag.,  g  53. 
notes  admissible  under  money  counts.    Actions,  §  105. 
receipt  is  but  prima  facie  evidence.    Acc't,  §  22. 
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EVIDENCE,  Document AEY  —  continued. 

a  proposition  by  an  attorney  to  control  newspapers,  and  induce  them  to  attack  the  judge, 

18  evidence  of  his  purpose  improperly  to  influence  judicial  action.     Att'ys.  §  oO. 
an  autlientic  copy  of  an  office  bond  is  admissible  in  evidence  in  a  suit  on  the  bond.    App., 

g  1952. 

EXCEPTIONS.    See  Agreed  Statement ;  Master  in  Chancery. 

1.  In  General. 

summary  of  questions  relating  to  exceptions  and  bills  of  exceptions.    App.,  §§  1748-56 

and  notes, 
questions  in  general.    App.,  g§  197<J-87. 
when  necessary.     App.,  S$§  2017-24. 
time  of  taking.     App.,  J^ji*  1991-97. 
authorities  reviewed.    App.,  §  1958. 
to  findina:s.     App.,  §  1781. 

must  be  taken  m  the  court  below.    App.,  §J  1770-80. 
must  be  taken  at  the  time.    App.,  §  17(59. 
to  pleadings.    App.,  §j$  1789-9tf. 
to  limitations.    App.,  $5^  1786-88. 
to  verdict.     App.,  §^g  1783-85. 
to  misnomer.    App.,  §  1782.  . 

evidence.    App.,  g§  185S-79. 

instructions.     App.,  g§  1852-57.  • 

master*8  report.    App.,  Sj$  1842-51. 
commissioner  in  admiralty.    App.,  §§  1837-41* 
reference.    App.,  gj^  lb34-36. 
parties.    App.,  §,^  182(5-33. 
to  depositions.    App.,  g§  1828-25. 
waiver  of.     App.,  §,^  1816-22. 
to  void  devise.     App.,  g  1815. 
to  jurisdiction.    App.,  gj$  1809-14. 
to  land  claim,  fraud.     App.,  g  1808. 
to  witnesses.     App.,  g  1807. 
feigned  issue.    App.,  g  1806. 
to  form  of  action.     App.,  g  1805, 
to  new  trial.    App.,  g§  1803-4. 
to  amendments.     App.,  g  1802. 
to  variance.    App. ,  ?  g  11 98-1801. 
to  form  of  the  decree.    App.,  g  1797. 
as  to  instructions.     App.,  gg  2061-75. 
as  to  evidence.    Ai^p.,  $§  2045-60. 
award.    App.,  g  20 ?6. 
it  is  not  sufficient  to  make  objection  to  testimony  or  instructions,  but  there  must  also  be 

exceptions  to  the  ruling  at  the  time.    App.,  g  1960. 
exceptions  to  instructions  must  appear  on  the  record  to  have  been  made  while  the  jury 

were  at  the  bar.    App.,  g  19622  and  note, 
objections  for  want  of  form  in  pleadings  must  be  made  in  the  court  below.    App., 

g  176III. 
an  exception  must  be  made  to  the  admission  of  eyidence.    App.,  g  1763. 
must  i>e  taken  before  verdict.    App.,  g  1766. 

exceptions  to  the  charge  of  the  court  must  be  specific.    App.,  g  1768. 
exceptions  may  be  taken  to  tlie  refusal  of  the  court  to  find  certain  facts.     App.,  g  1935. 
an  exception  held  not  sufficient  to  show  that  a  federal  question  arose.    App.,  g  91^. 

2.  Bills  op  Exceptions. 

summary  of  questions  relating  to  bills  of  exceptions.    App.,  gj  1880-1916  and  notes 

bill  of  exceptions  necessary,  when.     App.,  §  101. 

unnecessary  matter  in  bill  of  exceptions  a  violation  of  fourth  rule.    App.,  g  1761. 

signing  and  sealing  bills.     App.,  gg  2032-37. 

bill  wanting.     App.,  gg  2013-16. 

what  the  bill  should  contain.     App.,  gg  2025-31. 

time  of  preparing  bills.     App.,  gg  1938-2012. 

form  of  bill.     App.,  gg  19»^9a. 

bill  of  exceptions  is  unknown  in  equity  practice.    App.,  §  2041. 

depositions  in  bills.     App.,  gg  2042-44. 

bill  not  necessary  where  the  court  incorporates  its  findings  in  the  record.     App.,  §  2088. 

necessary  to  review  order  of  state  court  refusing  to  remove  cause.     App.,  g  1087. 

mandamus  to  compel  the  signing  of  bills.     App.,  g^  2038-41. 

if  not  signed  and  sealed  by  the  judge  who  tried  the  case  below,  judgment  must  be 

affirmed.     App.,  g  13. 
the  signature  of  the  judge  without  a  seal  is  sufficient  to  authenticate  a  bill  of  exceptions. 

App..  g  1955  and  note, 
exceptions,  and  sig  lature  and  seal  of  judge.     App.,  g  1966. 
if  the  bill  of  exceptions  does  not  purport  to  set  out  all  the  evidence,  and  the  reasons  of  the 

decision  do  not  appear  m  the  record,  there  is  nothing  on  which  error  can  be  assigned. 

App.,  8  l«5tt. 
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EXCEPTIONS,  Bills  op  Exceptions— continued. 

order  of  court  at  next  term,  that  a  biU  of  exceptions  be  filed  as  of  the  date  of  the  trial, 

is  a  nullitj.    App.,  §  1957. 
a  bill  of  exceptions  may  be  drawn  out  and  signed  after  the  term.    Rules  of  court.     App., 

§  1959. 
an  exception  ne«>d  not  be  drawn  out  and  signed  before  the  jury  retire.    App.,  §  1963. 
the  proper  form  for  a  bill  of  exceptions  under  the  statute  of  2  Westminster.     App., 

8  19«4. 
no  form  being  prescribed  by  congress  for  a  bill  of  exceptions,  it  must  be  settled  by  com- 
mon law.    App.,  §1905. 
unless  it  appears  that  the  plaintiff  in  error  excepted,  the  biU  of  exceptions  is  fatally  de- 
fective.   App.,  §  1967. 
after  the  lapse  of  two  years  and  a  half,  and  the  pendency  of  a  writ  of  error  in  the  supreme 

court,  the  court  will  refuse  to  sign  a  bill  of  exceptions.     App..  §  196<<. 
poverty  of  the  party  not  a  sufficient  excuse  for  failure  to  file  bill  of  exceptions  in  time. 

App.,  §  1969  and  note, 
whether  the  lower  court  can  permit  a  bill  of  exceptions  to  be  filed  after  the  writ  of  error 

has  been  allowed.    App.,  ^  197 1. 
a  bill  of  exceptions  will  not  be  signed  where  the  exceptions  are  not  taken  before  the  final 

decree.    App.,  §  1972. 
special  verdicts  and  bills  of  exception  under  act  of  March  3, 1885.     App.,  §  2 1 1 5  and  note, 
enect  of  a  special  verdict,  or  a  bill  of  excep.ions.  -  App.,  ^  1919. 
writ  of  ersor  brings  up  the  whole  record,  including  biU  of  exceptions;  error  apparent 

may  be  raised.    App.,  ^  M)20. 
errors  will  not  be  revised  unless  they  appear  in  the  record ;  a  bill  of  exceptions,  special 

verdict  or  agreed  statement  of  facts  may  be  used.    App.,  §  lH2f  I. 
a  report  of  the  evidence  incorporated  into  the  transcript  and  signed  by  the  judge  is  not 

a  bill  of  exceptions,  agreed  statement,  nor  special  verdict,  and  will  not  be  considered  by 

the  supreme  court.     App.,  $  1926. 
the  supreme  court  will  not  revise  on  writ  of  error  where  there  is  no  bill  of  exceptions, 

though  the  whole  of  the  evidence  appears  in  the  record.     App..  g  1931. 
supreme  court  will  not  pass  upon  the  charge  below  where  the  bill  of  exceptions  does  not 

set  forth  the  evidence.    App.,  §  1933. 
a  bill  of  exceptions  should  not  be  framed  with  a  view  to  securing  a  re-examination  of  the 

facts.    App.,  §193<i. 
although  a  record  brought  up  on  writ  of  error  has  no  bill  of  exceptions,  the  supreme 

court  will  hear  the  party  as  to  whether  he  can  show  error  in  the  record.     App.,  §  1938. 
a  certificate  of  the  clerk,  Ihat  certain  evidence  was  offered,  cannot  be  made  to  take  the 

place  of  a  bill  of  exceptions.     App.,  ^  1940. 
depositions,  affidavits,  etc.,  how  made  part  of  the  record.    App.,  §  1942  and  note, 
it  seems  that  a  bill  of  exceptions  may  be  taken  to  the  overiiiling  of  objections  to  the  re- 
port of  a  referee.     App..  g  1944. 
a  paper  not  incorporated  into  the  bill  of  exceptions  must  be  identified  in  some  way. 

App,  §1947. 
mere  memoranda  by  the  clerk  cannot  be  used  in  the  place  of  a  bill  of  exceptions.     App., 

§1948. 
that  an  exception  appears  to  have  been  taken  a  year  before  the  trial  is  not  material,  if  the 

bill  is  otherwise  regular.    App.,  ^  1951. 
upon  the  transfer  of  a  case  from  tne  equity  to  the  law  docket  a  bill  of  exceptions  will 

not  bring  up  prior  proceedings.     App.,  §  1674. 
to  warrant  a  review  the  record  must  contain  a  bill  of  exceptions,  special  verdict,  or  an 

agreed  statement  of  facts.     App.,  §  1917. 
rule  requiring  bills  of  exceptions  to  be  drafted  within  ten  days  of  the  trial  may  be  sus- 
pended by  court.     Ag.,  §  544. 

EXECUTIONS. 

order  quashing  execution  not  final.    App.,  g§  295,  296. 

mandamtta  will  lie  to  quash  an  execution  not  authorized  by  judgnient.     App.,  g  207. 

plaintiff  mav  elect,  after  several  judgments,  on  which  one  he  will  take  out  execution. 

Ag.,  §  663, 
not  necessary  to  authorize  suit  on  replevin  bond.    Actions.  §  406. 
statutes  in  relation  to,  do  not  apply  to  judgments  and  decrees  of  state  court   App. ,  §  1 506. 

EXECUTORS  AND  ADMINISTRATORS. 

survival  of  actions.     Actions,  §  21. 

debt  against  executor.     Actions,  §  801. 

right  to  appeal  without  bond,  when.     App.,  §  1411. 

may  submit  to  arbitration.    Arb.,  §  205. 

no  action  maintainable  against  executor  without  necessary  steps  under  state  law.  Ac- 
tions, §  22. 

appeal  by  executor  after  removal  from  office.     App.,  §  7. 

service  of  citation  upon  the  executrix  or  the  law  partner  of  counsel  of  record  is  not  suf- 
ficient.   App.,  ^  1676. 

agent  of  administrator  not  bound  to  present  his  claim  to  the  administrator,  against  the 
estate.    Ag.,  §  423. 

where  an  executor  is  removed  after  a  decree  is  rendered  against  him,  his  subsequent  ap- 
peal is  void,  and  an  appeal  by  opposite  party  is  also  irregular.    App.,  ^  20-22. 
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EXTRADITION. 

power  to  surrender  fugitives.    App.,  ^1025. 

the  power  to  deliver  fugitives  cannot  ne  dormant.    App.,  §  1022. 

the  power  to  surrender  fugitives  may  be  dormant,  in  which  case  the  states  may  exercise  it. 
App.,  §  1034. 

the  power  to  deliver  up  fugitives  from  justice  from  foreign  countries  belongs  to  the  gen- 
eral government,  but  states  may  remove  persons  from  their  limits  .imder  the  police 
power.    App.,  §§  lOld-lOItt,  1022,  102.5-1028. 

the  states  have  no  power  to  surrender  foreign  fu;;itives.     App.,  §  1016. 

fugitives  from  foreign  state;  habeas  corpus.    App.,  ^  lOOS. 

the  power  to  deliver  up  fugitives  from  justice  from  foreign  countries  belongs  to  the  gen- 
eral government.    App.,  g§  1013,  lo2B. 

EXTRAORDINARY  PROCEEDINGS.    See  Habeas  Corpus;  Mandamus;  Quo  Warranto. 


F. 

FACTOR.    See  Agent 

1.  In  General.    Ag.,  g§  671-75,  687,  688,  695-97,  619-37,  654-58. 
defined.    Ag.,  §  6^9. 

doctrine  of  common  law.    Ag..  g§  700,  708. 

form  of  action  against  factor  who  has  pledged  his  principal's  goods.    Ag.,  §§  704,  705. 
accounting  by  factor.     Ag.,  ^§  62^-680. 
purchase  of  goods  abroad.    Ag.,  §  681. 
case  of  consignment  on  sale.    Ag.,  §  688. 

who  has  performed  work  on  goods,  can  maintain  replevin.    Actions,  §  881. 
delivery  of  bill  of  ladine.    Ag..  §  07d. 
assignment  of  bill  of  lading.     Ag.,  §  677. 
for  supplies  furnished.    Ag.,  §  67d. 
may  maintain  replevin,  when.    Ag.,  §.^  679,  682,  683. 
holds  legal  title,  when.    Ag.,  §  680. 
duty  to  sell  in  best  market.     Ag.,  ^  631. 
breach  of  instructions.    Ag.,  ^  632-635. 
release  of  duty  by  failure  of  principal  to  comply  with  contract.     Ag.,  §  568. 

{)laco  of  delivery  of  goods  oraered  to'  be  purchased.     Ag.,  §§  569,  Gil. 
iable  for  turning  goods  over  to  another  firm.    Ag.,  §  570. 
liability  of  the  principal.    Ag.,  §  571. 
power  of  factor  to  compromise.     Ag.,  §585. 
not  presumed  to  guarantv  sales.    Ag.,  ^603. 

one  to  whom  goods  are  shipped  as  security'  for  advances  is  a  factor.    Ag.,  §  666. 
rights  of  factors  making  advances.     Actions,  §  4H. 
consignment  of  goods  under  a  written  contract  for  a  stated  commission,  consignee  to 

fuaranty  sales,  is  a  consignment  on  sale,  and  not  on  a  del  credere  commission.    Ag., 
690. 
advances  by  factor.    Ag. ,  §g  630-638. 
bankruptcy  of  factor.    Ag.,  §§  689,  640. 
authority  to  draw.    Ag..  ^§611,  642. 
right  of  principal  to  follow  gjods.     Ag.,  §^  645,  646. 

taking  indorsed  notes  in  payment,  notice  ot  non-payment.    Ag.,  g§  560-563. 
liability  for  sale  to  person  in  failing  circumstances.    Ag.,  §  563. 
statute  of  Missouri  construed.     Ag.,  ^  701,  709,  71(1. 

factor,  in  absence  of  orders,  ma^  use  discretion  (ts  to  place  of  sale.     Ag.,  §  5S1. 
advances  presumed  to  be  upon  joint  credit  of  fund  and  principal.    Ag.,  §  564 
must  follow  Instructions.    Ag.,  ^M  550,  552. 
waiver  of  instructions  to  sell  for  cash.    Ag.,  §  551. 
instructions  to  sell  at  once  leave  no  discretion.     Ag.,  §  552. 
must  sell  at  price  indicated.    Ag.,  §  554. 
must  act  on  terms  prescribed.    Ag.,  §  555. 
usage  as  to  method  of  transmitting  money.    Ag.,  §  558. 
tender  of  advances  and  charges  must  be  made  before  consignee  can  maintain  suit  for 

a  conversion.    Ag.,  §712. 
though  consignor  may  retain  a  special  property  in  the  goods  consigned  for  the  payment 

of  nis  bills,  he  cannot  retain  such  property  in  the  bills  of  his  consignee  drawn  upon 

purchasers.    Ag.,  §  694. 
an  agent  abroad  who  buys  goods  for  his  principal,  but  in  shipping  consigns  to  another 

party,  does  not  divest  himself  of  the  title  or  risk.    Ag.,  ^  6.>5. 
factor  entitled  to  commissions  and  expenses  out  of  proceeds  in  court,  although  his  lien 

has  been  discharged.    Ag.,  §  669. 
after  lien  is  discharged  owner  may  claim  goods  as  against  his  assignee  in  insolvency.  Ag., 

§651. 
where  factor  sells  goods  and  takes  notes,  principal  may  recover  the  proceeds  in  hands  of 

assignee,  and  a  guaranty  does  not  affect  his  rights.    Ag.,  §^  648,  o49. 
right  of  principal  to  recover  his  goods  from  the  factor,  his  legal  representatives  or  assign- 
ees.   Ag.,  §  650. 
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FACTOR,  In  General  —  continued. 

agent  authorized  to  make  sales  is  not  therefore  authorized  to  withdraw  goods  from  a  con- 
signee.    Ag..  ^615. 

factor  under  no  obligation  to  fulfil  the  whole  of  an  executory  contract  with  principal 
where  the  latter  has  first  violated  such  contract.    Ag.,  ^  Q 10. 

advances  presumed  to  be  made  on  joint  credit  of  fund  and  principal.     Ag.,  §  600. 

failure  of  factor  to  notify  principal  of  non-payment  of  note  taken  on  sale.     Ag.,  §  597. 

factor  bound  to  good  faith  and  reasonable  diligence.     Ag.,  §  598. 

what  necessary  to  support  charge  of  negligence  against  factor.     Ag.,  §  599. 

factor  liable  for  actual  loss  sustained  by  principal  through  his  neglect.     Ag.,  g  59.5. 

taking  note  without  indorsement  of  purchaser  not  a  suspicious  circumstance.  Ag., 
S  592. 

where  factor  takes  a  note,  whether  he  is  liable  for  failure  to  notify  the  principal  of  non- 
payment.    Ag.,  ^  594. 

liability  of  factor  for  mingling  proceeds  of  notes  belonging  to  different  persons  in  one 
note.     Ag.,  §  5 HO. 

transmission  of  money  to  principal  by  method  in  accord  with  usage.    Ag.,  §§  587.  589. 

where  agent  is  instructed  not  to  sell  for  less  than  first  cost,  he  must  be  governed  by  the 
invoice  price.     Ag.,  S  578. 

the  fact  of  advances  being  made  does  not  release  consignee  from  duty  of  obeying  con- 
signor's orders.    Ag.,  5^  o7«. 

letters  held  to  amount  to  contract  as  to  ports  to  which  cargo  would  be  sent.     Ag.,  §  582. 

order  to  sell  immediately  on  arrival  construed  to  be  imperative.     Ag.,  t^  575. 

receiving  without  objection  accounts  of  sales  made  upon  credit  is  a  waiver  of  previous 
instructions  to  sell  for  cash.    Ag.,  ^573. 

whether  factor  sells  at  his  own  risk  where  he  takes  a  note  in  his  own  name.    Ag.,  §  606. 

usage  as  to  sales  on  credit.     Ag.,  g  559. 

sales  on  credit.     Ag.,  ^:§  643,  644. 

factor  may  sell  upon  credit  when  in  accordance  with  usage.    Ag.,  §  591. 

failure  of  factor  to  communicate  to  his  principal  the  name  of  biiyer  on  credit.  Ag., 
§  593. 

factor  may  sell  on  credit,  if  according  to  usage  of  place.    Ag.,  §  604. 

sale  on  credit  contrary  to  his  duty  is  at  his  own  risk.     Ag.,  g  605. 

where  factor  sells  on  credit  and  buyer  becomes  insolvent,  he  must  notify  principal  within 
reasonable  time.     Ag.,  ^  6i)9. 

where  factor  sells  on  credit,  he  is  bound  to  use  due  diligence  in  enforcing  payment.  Ag., 
§  609. 

powers  and  duties  as  to  sale  on  credit.    Ag..  §  567. 

responsibility  of  factor  on  a  del  credere  commission.    Ag.,  §  691. 

sale  under  del  credere  commission.    Ag.,  §  568. 

2.  Lien. 
lien  of  factor  defined.     Actions.  ^  329. 
lieu  of  factor  discussed.    Ag.,  §^  664,  665. 

distinction  between  factor's  lie  .a  and  a  property  in  the  goods.    Ag.,  §  684. 
lien  lost  by  surrender  of  property.    Ag.,  ^665. 
retaining  goods  for  lien  of  factor.     Ag;,  §  647. 
for  commissions  and  expenses.     Ag.,  ^  659,  660. 
lien  depends  upon  possession  of  goods.    Ag.,  g§  667,  668. 

8.   PlEDQE. 

pledgee  not  protected.    Ag.,  §  7 1 3. 

pledge  by  factor.     Ag.,  gg  714-719. 

goods  may  be  recovered  from  factor's  pledgee.    Ag.,  §5$  698,  702. 

factor  liable  for  value  at  time  of  delivery  in  pledge.     Ag.,  g§  899,  703. 

4.  Ratification. 

ratification  of  deviation  from  instructions.    Ag.,  §§  i>76,  577,  580. 
ratification  of  departure  from  instructions.     Ag..  §S  555,  553. 
discretion  as  to  place  of  sale,  ratification.     Ag.,  §  557. 
ratification  of  acts  in  purchasing  return  cargo.    Ag.,  §  553. 

FEDERAL  COURTS.    See  United  States  Courts. 

FEDERAL  QUESTIONS.    See  Appeal;  Juris  lict ion;  Supreme  Court;  Writ  of  Error, 

•what  circumstances  present  none.    App.,  §  1042. 

right  to  alluvion  not.     App.,  §§  lllO,  1121. 

liability  for  wrongful  assessment  of  taxes  is  not.     App.,  g§  784,  796. 

liability  for  directing  a  levy  by  United  States  marshsil  is  not.     App.,  §§  783,  797. 

suit  instituted  without  process.     App.,  §?i  786,  798. 

construction  of  the  insolvent  laws  of  a  state  is  not.     App.,  g^  781,  790,  791. 

state  decision  as  to  power  of  trustee  is  not.    App.,  ?§  7?9,  4  88. 

a  federal  question  is  not  involved  because  the  consideration  of  a  contract  is  Ck>nfede::ate 
money.     App.,  §g  1041,  l()4i. 

if  the  state  court  decides  the  case  on  a  ground  distinct  from  the  federal  question,  the  su- 
preme court  has  no  jurisdiction.    App.,  ^  1 122. 

the  right  to  redeem  under  a  state  tax  law-does  not  raise  a  federal  question.   App.,  S  111^* 

when  maybe  raised  in  the  construction  of  a  state  statute.     App.,  §§  1220, 1198. 

none  in  state  law  as  to  the  form  of  mdictments.    App.,  §  1214. 

1612 


Fed.]  index.  [FrA. 

FEDERAL  QUESTIONS  —  continued. 

the  supreme  court  can  only  pass  on  federal  question  in  reviewing  state  decision.    App., 

that  two  titles  confirmed  by  United  States  are  equal,  not  federal  question.    App.,  §  1118. 

slave  carried  for  residence  into  free  state,  none.     App.  §  1063. 

none  in  refusal  of  certain  instruction  on  slavery.     App.,  ^  1063. 

none  that  slaves  were  liberated  by  going  with  master  s  permission  into'f^Be  state.    App., 

glOiwk 
none  where  right  claimed  under  federal  laws  is  sustained.    App.,  §  1066. 
none  where  state  court  held  mortgage  void  because  it  secured  loan  of  Confederate  money. 

App.,  i$  1054.      • 
none  where  state  court  decided  notice  of  protest  should  be  sent  into  Confederate  territory. 

Apn.,  §  1053. 
leg.Uity  of  provost  court,  no  federal  question,  when.     App.,  §  1047. 
one  not  presented  in  loss  of  trust  funds  by  force.     App.,  $  lu85. 
questions  as  to  the  application  and  construction  of  state  statutes  of  limitations  are  not. 

App..  §  1235. 
must  arise  on  record  and  control  to  give  federal  jurisdiction.    App.,  §  1190. 
priority  of  attachment  over  mortgage  on  vessel.    App.,  §  7d7. 
denial  of  permission  to  plead  discharge  in  bankruptcy  is  not.     App.,  §§  732,  703. 
power  of  a  territorv  to  take  a  deed  is  not.     App.,  gg  783,  795. 
a  decision  against  tne  validity  of  a  record  of  a  mortgage  of  a  vessel  in  the  collector's  office 

raisps  a  federal  question.     App.,  ^  79.^. 
the  supreme  court  caunot  review  judgments  against  the  United  States  in  a  state  court 

where  no  federal  question  is  involved.    App.,  §  789. 

FEES.    See  Costa  and  Fees. 

FICTITIOUS  CASES. 

lictitious  actions.    Actions,  ^  94-97. 

amicable  acticm  not  necessarily  fictitious.     Actions,  §  96. 

judgment  in  fictitious  suit  invalid.     Actions,  g  97. 

between  parties  whose  interests  are  not  adverse.    Actions,  §§  04,  95. 

FIXTURES. 

removal  of  fixtures  as  a  cause  of  action.    Actions,  §  63. 

FORECLOSURE. 

a  writ  of  error  will  not  lie  to  bring  up  a  proceeding  in  the  nature  of  a  foreclosure  of  a 

morcgage  in  chancery.    There  snould  be  an  appesJ.    App.,  §322. 
action  for,  whei-e  brought.    Actions,  §  27. 

FORFEITURES.    See  Penalties  and  Forfeitures. 

FORMS  OF  ACTION.    See  Actions. 
on  contracts.     Actions,  g.^  01,  02. 

on  tort  dei)ending  on  contract,  may  be  either  ex  contractu  or  ex  delicto.    Actions,  §  83. 
to  recover  for  goods  obtained  by  fraud.    Actions.  $$  84. 
for  goods  bought  and  money  advanced.    Actions,  §  85. 
to  recover  a  penalty.     Actions,  |$  86. 
on  false  warranty,  is  assumpsit.    Actions,  §§  87,  280. 
on  statutes.    Actions,  ^g  76-82. 
for  instalments  noi  due.     Actions.  §75* 
action  on  bond  payable  in  instalments.    Actions,  §§  74,  75. 
objection  to  the  form  of  action  cannot  be  made  for  the  first  time  in  the  supreme  court. 

Actions,  >:^  03. 
when  action  of  assumpsit  amounts  to  a  waiver  of  a  tortious  conversion.    Actions,  g  00. 
for  personal  injury  to  employee  on  steamboat,  the  action  is  in  personam  and  not  in  rem. 

Actions,  S  80. 
against  postmaster  for  refusal  to  deliver  money  orders  and  registered  letters,  by  man* 

damns.    Actions,  g  83. 

FRAUD.    See  Equity;  Fratldulent  Conveyances. 

in  casHs  of  fraud  courts  are  not  hound  by  the  decision  of  the  register  or  receiver  as  to 

right  of  entry  of  claimant.    App.,  g  1 1 1 6. 
conc^'alment  by  attorney  not,  per  «e,  evidence  of  fraud.     Att'ys,  g  172. 
joinder  of  secured  and  unsecured  debts  in  one  suit  not  evidence  of  fraud  or  negligence. 

Att>.  §  173. 
a  ratification  made  in  ignorance  of  material  facts  cannot  give  validity  to  the  acts  of  an 

attorney,  nor  repel  the  presumption  of  fraud.     Att'ys,  g  1 7 1 . 
a  bill  in  equity  lies  against  an  attorney  for  fraud ;  a  suit  at  law  for  negligence  and  un- 

skilfulness.    Attys,  g  169. 
proof  of  ftaud  in  the  procurement  of  a  bond  must  at  law  refer  only  to  its  execution. 

Assign.,  g  16. 
a  fraudulent  decree  will  sustain  an  appeal  for  the  purpose  of  correcting  errors.     App., 

g  1360. 
parly  prevented  by  fraud  from  obtaining  a  transcript  on  appeal  not  bound  by  rule  as  to 

the  time  of  filing.    App.,  g  135tt. 
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FRAUD  —  continued. 

where  the  approval  of  a  bond  is  procured  by  fraud  nuperazdeas  will  be  vacated  and  new 
bond  will  be  refused.    App.,  ^J^  1469,  15lfS. 

attorney *8  purchase  from  client  set  aside.    Att'ys,  ^  206-11. 

sale  b^  client  to  attorney,  void.    Att*ys,  §:$  141,  142. 

replevin  asrainst  insolvent  purchasers  of  goods.    Actions,  §  853. 

personal  liabilitv  of  agent  for.    Ag.,  ^  lltf. 

as  ground  for  objection  to  account  stated.    Acc't,  g§  2,  21^39. 

where  money  is  obtained  by  fraud  an  action  will  lie  before  the  expiration  of  the  credit. 
Actions,  gg  86,  42-4SI. 

plea  of  infancy  no  bar  to  OMumpsU  for  money  obtained  by  fraud.  Actions,  §g  103,  107- 
109. 

must  be  pleaded  to  be  available  as  defense.    Ag.,  i^  461. 

necessary  parties  to  action  arising  out  of  fraud.    Ag..  §  161. 

illegality  of  contract  no  bar  to  action  of  assumpsit  for  money  obtained  by  fraud.  Ac- 
tions, ^108,  107-109. 

remedy  m  equity.    Ag.,  §  16H. 

ratification  of  fraudulent  contract  of  a^nt.    Ag..  §  1 58. 

lacheft  not  available  as  a  defense  to  bill  in  equity  for  fraud  in  contract.    Ag.,  §  1 57. 

statute  runs  from  difC3very  of  frauc^    Ag.,  g  ^8. 

facts  sufficient  to  establish  fraud.    Ag.,  §  23. 

where  a  representation  in  a  matter  of  interest  is  made  to  a  man  who  is  going  to  deal  <m 
the  faith  of  it,  he  who  makes  it  must  guaranty  its  truth.    Ag. ,  §  26. 

good  faith  will  not  protect  principal,  if  he  leaves  his  agent  in  a  position  in  which  he  may 
defraud  others.    Ag.,  §  61 6. 

equity  jurisdiction  in  cases  of  fraud,  accident  and  mistake.    Ag.,  §  470. 

FRAUDULENT  CONVEYANCES.    See  Fraud. 

when  a  purchaser  from  a  fraudulent  vendee  may  be  charged  as  a  trustee.    Att'ys,  §  165. 

FREEDOM.    See  Slavery, 

FRENCH  GRANTS.    See  Spanish  Grants, 

where  a  French  or  Spanish  title  is  confirmed,  whether  it  is  a  title  derived  from  the  United 

States.    App.,  ^  1129. 
federal  jurisdiction  exists  where  state  decides  against  claim  under.    App.,  §  1157. 

FUGITIVES  FROM  JUSTICE.    See  ExtradUion. 

FUGITIVES  FROM  LABOR.    See  Slavery, 

constitution  and  statutes  concerning,  apply  to  apprentices.    Apprentices,  g  3. 

G. 

GRANTS.    See  French  Grants;  Patents;  Spanish  Grants;  State  Grants.    Grants  of  right  of 
way,  see  Right  of  Way, 
where  ix>th  plaintiff  and  defendant  claim  title  under  grants  from  the  state,  the  supreme 
court  has  no  jurisdiction.    App.,  g  1120. 

GUARANTY. 

factor  not  presumed  to  guaranty  sales.    Ag.,  §  603. 

H. 

HABEAS  CORPUS. 

practice  in  habeas  corpus  ca^es  before  the  ptissage  of  the  act  of  1S07.    App.,  §  222« 

under  act  of  IW67.    App.,  4§  217. 

consti-uction  of  act  of  1867.    App.,  g  223. 

cases  under  act  of  1868.    App..  §229. 

whether  a  habeas  corpus  proceeding  is  a  suit    App.  ,§^101141012. 

the  circuit  court  has  no  jurisdiction  to  re-examme  a  decision  of  the  district  court  in. 

App.,  g  1262. 
appeal  to  supreme  court  from  judgment  of  circuit  court  in  cases  of  habeas  corpus,  App., 

^§  224,  225. 
appellate  jurisdiction  of  supreme  court  over  federal  courts  in  habeas  Corpus  cases.  App., 

^§  468-468. 
a  judgment  of  the  highest  court  of  a  state  remanding  fl  prisoner  Upon  a  habeas  corpus 

proceeding  is  a  final  jud2:ment.    App.,  §  1010. 
the  order  of  the  highest  tribunal  of  a  state  on  a  habeas  corpus  is  not  A  judgment,  within 

the  meaning  of  the  judiciary  act,  upon  which  a  writ  of  error  from  the  supreme  court 

will  He.    App.,  ^  1029. 
the  decision  of  the  circuit  court  on  a  writ  of  habeas  corpus  ad  subjioienduni  cannot  he 

re-examined  in  the  supreme  courts    App.,  ^  22l< 
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I. 

INDORSEE.    See  Negotiable  Instruments. 

a  second  indorsee  of  a  negotiable  instrument  takes  subject  to  all  equities.    Assign.,  §  22. 

INDORSEMENT.    See  Negotiable  Instruments. 

queers,  as  to  whether  a  second  indoraee.  under  a  blank  indorsement  of  a  non-negotiable 
instrument*  takes  subject  to  equities.   Assign.,  §  23. 

INDORSER.    See  Negotiable  Instruments. 

notice  to,  in  Confederate  territory,  necessity  of.     App.,  §  1033. 

INDICTMENT. 

form  of,  under  state  law,  not  federal  q^uestion.    App.,  ^  1 2 1 4.  1 195. 
averment  of  jurisdictional  fact  in  the  indictment.    App.,  §  435. 

where  some  counts  in  an  indictment  are  bad,  and  othei-s  good  and  sufficient,  the  verdict 
^cill  be  sustained.    App.,  §  437. 

INFANCY. 

action  of  trover  a^icainst.    Actions.  S  459.  # 

plea  of  infancy  no  bar  to  assumpsit  for  money  obtained  by  fraud.     Actions,  §g  103,  107- 

109. 
if  one  of  two  defendants  pleads  infancy  in  action  of  covenant  against  two,  and  the  jury 

finds  for  him  on  that  plea,  the  plaintiff  may  enter  a  nolle  proszqui  against  him,  and 

have  judgment  against  the  other.    Actions,  g  204. 

INFORMATION. 

where  an  information  is  erroneously  filed  on  part  of  the  United  States  it  may  be  treated 
as  a  bill  in  equity.    Actions.  §  47 1. 

INFRINGEMENT  OF  PATENTS. 

agent  not  personally  liable  for  infringement.    Ag.,  §§  114,  116. 

INJUNCTIONS.    See  Equity. 

supersedeas  does  not  sta^  an  injunction.    App.,  ^  1589.  1589. 

a  decree  refusing  an  injunction  is  not  a  final  decree,  and  an  appeal  will  not  lie  from  it. 

App..  ^  »05. 
issue  or  dissolution  of  injunction  is  a  matter  of  discretion.    App.,  §  292. 
decree  dissolving  injunction  and  ordering  a  sale  of  property  is  final.    App.,  §  65. 
order  quashinp:  a  warrant  of  inquisition  not  final.     App..  §  290. 
decree  dissolving  injunction  not  final.     App.,  j^g  291,  2i)3,  2^94. 
agent  bound  bv  decree  of.    Ag.,  §  6. 
against  United  States.    Actions,  ^  478. 

appeal  will  not  lie  from  a  decree  aissolving  an  injunction.    App.,  §  2503. 
neither  an  injunction  nor  a  decree  dissolving  it  passed  in  a  circuit  court  is  reversed  or 

nullified  by  an  appealer  writ  of  error  before  the  hearing  in  the  supreme  court.    App., 

§  1491. 
the  provision  in  the  act  of  1793  applies  to  the  supreme  court  as  well  as  to  the  circuit 

court.    App.,  g  1492. 

INNOCENT  PURCHASER.    See  Equity:  Notice. 
purchaser  chargeable  with  notice.     Att'ys,  §  168* 

whether  purchaser  at  grossly  inadequate  price  can  be  bona  fide.    Ag.,  g  172. 
when  a  purchaser  from  a  fraudulent  vendee  may  be  charged  as  trustee.    Att^ys,  §  105. 
rights  of  where  power  of  attorney  is  not  complied  with.     Ag..  ^g  468,  469. 
where  original  owner  has  never  parted  with  title.    Ag.,  g  173. 
purchaser  not  entitled  to  rights  as  bona  fide  purchaser  until  consideration  is  fully  paid. 

Ag..  §170.  e 

who  has  not  title,  as  against  equities  of  original  owner.    Ag.,  §171. 
one  employed  by  grantor  to  draw  a  mortgage  is  agent  of  grantor  alone,  and  his  notice  of 

prior  unrecorded  deed  will  not  affect  grantee.    Ag.,  g  13. 
to  perfect  an  assignment  in  equity,  notice  must  be  given  to  the  debtor.    Assign.,  g  1 1. 
a  creditor  taking  a  blind  assignment  of  cm  anticipated  fund  must  make  such  inquiries  as 

will  enable  him  to  give  notice  to  parties  intere.^ted.     Assign.,  g  1  <i. 
an  assignment  of  a  fund  earned  and  to  be  earned  does  not  give  priority,  unless  notice  is 

given  to  the  debtor  and  due  diligence  used  to  protect  innocent  parties.    Assign.,  g  9. 

INSOLVENCY.    See  Assignments;  Insolvent  Laws, 

INSOLVENT  LAWS.    . 

assignees  have  no  rights  not  possessed  by  the  insolvents  whom  they  represent.    Ag.,  §  6.'). 
after  factor's  lien  is  discharged,  owner  may  claim  goods  as  against  his  assignee  in  insolv- 
ency.   Ag.,  g  651, 

INSTALMENTS. 

where  a  bond  is  payable  by  instalments,  debt  will  not  lie  for  the  interest  before  the  prin- 
cipal is  due.    Actions,  P§  74,  75. 
where  a  bond  is  conditioned  to  pay  in  instalments,  an  action  may  be  brought  on  failure 
to  pay  the  first  instalment.    Actions,  g  5. 
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INSTRUCTIONS.    See  Practice, 

erroneous  instruction.    App.,  §  1097. 

giving  and  refusal  —  error.     App.,  gg  2380-2407. 

need  not  be  given  to  full  extent  asked.    Actions,  ^  108. 

instructions  may  be  refused  if  those  given  cover  the  case.    App.,  §  1 764. 

exceptions  to  the  charge  of  the  court  must  be  specific.    App.,  J§  1768. 

rule  as  to  specific  instructions  when  their  substance  is  embraced  in  general  instructions. 
Actions,  g  4:f6. 

instructions  are  erroneous  if  based  upon  a  hypothetical  case  of  which  there  is  no  evi- 
dence.    App.,  $^!U61. 

exceptions  to  instructions  must  appear  on  the  record  to  have  been  made  while  the  jury 
wei*e  at  the  bar,     App.,  §  1962  and  note. 

supreme  court  will  not  pass  upon  the  charge  below  when  the  bill  of  exceptions  does  not 
set  forth  the  evidence.    App.,  §  1U3B. 

INSURANCE. 

breach  of  contract  to  insure  as  a  cause  of  action.    Actions,  §  6G. 
case  will  not  lie  on  policy  of  insurance  under  ssiU.    Actions,  §  251. 

INSURANCE  AGENTS. 

when  i-elation  exists.     Ag.,  §  17. 
percentage  of  premiums.    Ag.,  §  411. 

INTEREST.    See  Usury. 

lawful  interest  voluntarily  paid  cannot  be  recovered  back.     Ag.,  ^  639. 

under  Nevada  statute,  two  per  ceut.  per  month  lawful,  though  agreement  is  not  in  -writ- 
ing.    Ag..  i$  587. 

liability  to  principal  for  interest  or  usury.    Ag.,  §  154. 

on  bills  of  exchange.     Actions,  §  125. 

whei*e  a  party  states  an  account,  he  will  be  bound  by  his  method  of  computing  the 
interest.     Acc't,  $^  29. 

acquiescence  in  account  rendered  mny  amount  to  an  agreement  converting  interest  into 
principal  so  that  it  will  bear  interest.     Acc't,  S  12. 

a  surety  on  an  appeal  bond  is  liable  for  interest  from  tho  time  of  commencing  suit  on  tlie 
bond.     App.,  g  1428. 

the  rule  of  law  a^  to  interest  on  the  amount  of  judgment.    App.,  §  2717. 

INTERNAL  REVENUE.    See  Revenue. 


J. 

JUDGES. 

duties  of  attorneys  to  judges  outside  of  court.    Att'y8»  §  62. 

the  purity  of  the  motives  of  judges  cannot  be  inquired  into  in  any  proceeding  except  an 

impeachment.    Atfys,  g  59. 
liability  for  judicial  acts.    Att'ys,  §§  38-41,  56-64. 

^JUDGMENTS.    See  Arrest  of  Judgment;  Assignments;  Decrees, 
1.  In  General. 
in  fictitious  suit.     Actions,  §  97* 
in  replevin.     Actions,  i:§  H6^373. 

alternative  judgment  in  suit  on  replevin  bond.    Actions,  §  400. 
validity  of  judgment  of  provost  court.     App.,  g  1017. 
of  federal  court  have  same  effect  as  that  of  state  court  under  similar  circumstances. 

App.,§  1068.  ^ 

after  secession  ordinance,  reviewable  on  writ  of  error.    App.,  §  1050. 
a  judgment  on  writ  of  error,  rendered  on  notice  by  publication,  is  binding  when  the 

notice  is  authorized  by  statute.     App.,  g  1 670. 
a  judgment  cannot  be  reversed  on  a  question  of  fact.     App.,  S  2810. 
in  entering  judgment  a  blank  may  be  left  for  costs,  and  the  costs  may  be  subsequently 

taxed  and  entered  nunc  pro  tunc,    App.,  §  2725. 
the  rule  of  law  as  to  interest  on  the  amount  of  judgments.    App..  g  2717. 
where  state  coui*t  did  not  fail  to  give  due  effect  to  judgment  of  a  federal  court.    App., 

§  1074. 
when  a  state  court  refuses  to  give  effect  to  a  judgment  of  a  federal  court,  ^e  supreme 

court  has  appellate  jurisdiction.     App.,  g  1073. 
cannot  be  set  aside  after  the  term  of  its  rendition.    App.,  §  3019. 
the  federal  circuit  court  has  no  power  to  review  the  decision  of  a  state  court.    App., 

§1264. 
agent  not  concluded  by  judgment  against  principal  growing  out  of  agent's  alleged  negli- 
gence.    Ag.,  5$  193. 
power  of  attorney  to  confess  judgment,  a  waiver  of  service  of  process.    Ag.,  g  533. 
dischargiti^  judgment  by  restoration  of  the  property.    Actions,  §  309. 
judgment  m  favor  of  agent  a  bar  to  action  against  principal  on  same  cause  of  action. 

Ag.,  §  269. 

1616  ^ 


JUD.]  INDEX.  [JUE. 

JUDGMENTS,  In  General  —  continued. 

a  judgment  in  replevin  may  be  good,  though  not  in  the  alternative.    Actions,  §  404. 

how  far  judgment  in  replevin  conclusive  in  suit  on  replevin  bond.    Actions,  §  405. 

writ  of  error  will  not  lie  upon  a  judgment  of  a  state  supreme  court  reversing  and  re- 
manding a  cause  for  further  proceedings,  nor  will  a  writ  of  error  lie  from  the  supreme 
court  to  an  inferior  court  upon  its  subsequent  judgment,  not  being  a  judgment  of  the 
highest  court  of  the  slate.     App.,  §^  303,  ,H04. 

when  effectual  as  a  bar.     Ag.,  §§  601,  662. 

a  writ  of  error  will  not  lie  from  a  judgment  affirming  the  judgment  of  the  lower  court, 
sustaining  a  demurrer  to  a  rejoinder  in  a  qiu>  warranto  proceeding.     App.,  §  305. 

if  the  state  court  refused  to  execute  the  judgment  of  the  supreme  court,  the  latter  may 
execute.    App.,  ^72(1. 

the  order  of  the  highest  tribunal  of  a  state  on  a  habeas  corpus  is  not  a  judgment,  within 
the  meaning  of  the  judiciary  act,  upon  which  a  writ  of  error  from  supreme  court  will 
lie.    App.,  ?;  1027. 

inability  of  the  supreme  court  to  execute  its  judgment.    App.,  §  1024.  • 

2.  Final. 

order  for  executory  process  in  Louisiana  is  a  final  judgment.    App.,  §  321. 

a  reversal  by  a  state  court,  with  a  modification  o£t;he  judgment  of  the  lower  court,  is  final. 
App.,  §767. 

where  a  state  court  refuses  a  writ  of  error  on  the  ground  that  the  judgment  below  was 
right,  its  judgment  is  final.     App.,  §  733. 

a  judgment  of  ihe  highest  court  of  a  state,  remanding  a  prisoner  upon  a  habeas  corpus  pro- 
ceeding, is  a  final  judgment.    App.,  §  1010. 
8.  Not  Final. 

is  not  final  till  entered  in  a  court  from  which  execution  can  issue.     App.,  §  1511. 

order  setting  aside  a  writ  of  restitution  not  a  final  judgment.     App.,  §^  310,  311. 

judgment  sustaining  demurrer  not  final.    App.,  §§287,  289. 

JUDICIAL  ACTS. 

a  judicial  officer  is  not  responsible  in  a  civil  action  for  his  judicial  acts.    Att^ys,  §  58. 
distinction  between  entire  absence  of  jurisdiction  and  excess  of  jurisdiction ;  and  judicial 

officers  held  not  liable  to  civil  actions  for  acts  merely  in  excess  of  jurisdiction,  even 

where  done  maliciously^  and  corruptly.    Att'ys,  §  60. 
judicial  officers  are  not  liable  to  civil  action  for  acts  done  within  their  jurisdiction  —  e.  g., 

removing  an  attorney ;  but  contra,  if  their  acts  be  entirely  without  jurisdiction.    Att^ys, 

§H8. 

JUDICIAL  DISCRETION.    See  Discretion. 

JUDICIAL  NOTICE,    iee  Evidence. 

of  time  required  to  transmit  money  between  two  points.     Ag.,  §  61 2. 
will  not  be  taken  of  number  of  mails  nor  time  required  to  travel  between  places.    Acc't» 
§6. 

JUDICIAL  OFFICERS.    See  Judicial  Acts. 

JUDICIARY  ACT. 

act  of  1867  compared  with  §  25  of  the  judiciary  act.    App.,  §§  1003,  1004. 

provisions  of  section  25  of  the  judiciary  act.     App.,  §  S57. 

section  25  of  judiciary  act  repealed  by  act  of  1867,  and  the  second  section  of  said  act  takes 

its  place.    App.,  §§  865,  830. 
a  proceeding  by  habeas  corpus  is  a  suit  within  the  meaning  of  section  25  of  the  judiciary 

act.    App.,  p  1011,  1012. 
section  25  of  the  judiciary  act  construed.    App.,  §  7 1 1. 
what  necessary  to  give  jurisdiction  under  section  25.     App.,  §  1216. 
to  give  jurisdiction  under  section  25  of  the  judiciary ^act,  the  record  must  show  a  decision 

against  the  right  clahned.    App.,  ^  880,  88 1 . 
the  supreme  court  can  only  re-examine  the  statute  of  )i  state  as  specified  in  judiciary  act ; 
.  it  cannot  pass  on  whether  the  body  which  enacted  it  was  a  state  or  not.    App..  §  1171. 
supreme  court  has  jurisdiction  under,  only  to  examine  into  the  validity  of  a  state  statute. 

App.,  §  1162. 
an  authority,  as  used  in  §  25  of  the  judicial  act,  is  one  derived  from  competent  govern- 
mental power.    App.,  §  878. 
the  order  of  the  highest  tribunal  of  a  state  on  a  habeas  oorpiu  is  not  a  judgment,  within 

the  meaning  of  the  judiciary  act,  upon  which  a  writ  of  error  will  he  from  supreme 

court,    .^pp.,  §1027. 

JURISDICTION.    See  Circuit  Court;  Courts;  Federal  Questions;  Supreme  Court;  Trial  Court; 
United  States  Courts. 
must  appear  on  the  record.     App.,  §  1043. 
authorities  reviewed.     App.,  §  1958. 
what  circumstances  give  none.    App.,  §  1042. 

consent  will  not  confer  junsdiction.     App.,  §§  196,  827,  838,448,  449. 
plaintiff  must  show  jurisdiction.     App.,  §  1 128. 
summary  proceedings  must  be  strictly  regular.     Actions,  §  98. 

after  an  appeal  bond  is  accepted  and  the  cause  docketed  in  the  supreme  court,  the  juris- 
diction of  lower  court  ceases.    App.,  §§  1384, 1876.  . 
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JURISDICTION—  continued. 

when  a  justice  of  the  lower  court  has  gpranted  an  appeal,  taken  a  bond  and  issued  a  cita- 
tion, he  has  exhausted  his  powers.   App.,  §  1551. 

order  of  court  at  next  term,  that  a  bill  of  exceptions  be  filed  as  of  the  date  of  the  trial,  is 
a  nullity.    App.,  g  1 957. 

a  court  cannot  annul  its  own  final  decree  after  the  term  at  which  it  is  rendered,  except 
for  clerical  errors.    App.,  g  2600. 

distinction  drawn  between  entire  absence  of  jurisdiction  and  mere  excess  of  jurisdiction ; 
and  judicial  officers  held  not  liable  to  civil  action  for  acts  mereljr  in  excess  of  jurisdic- 
tion, even  wl\ere  done  maliciously  and  corruptly.    Att'ys,  g  60. 

must  depend  on  statute  construed  to  give  federal  jurisdiction.    App.,  §1191. 

for  the  purpose  of  determining  priority  of  jurisdiction,  action  deemed  commenced  from 
dale  of  service  of  process.    Actions,  §  8. 

of  federal  and  state  courts  in  replevin.    Actions,  g^  893,  894. 

conflict  of,  between  federal  and  state  courts  in  replevin  cases.    Actions,  g^  395,  899. 

the  relative  powers  and  limits  of  jurisdiction  of  the  United  States  and  state  courts. 
g  725. 

averments  to  show  jurisdiction  of  federal  courts  on  money  counts  and  in  suits  on  notss. 
Actions,  g  1 1 4. 

a  motion  to  docket  and  dismiss  will  not  be  entertained  where  court  has  no  jurisdiction. 
App.,  §  152. 

ceases  with  repeal  of  act  conferring  it.    App.,  §  228. 

affirmation  of  appellate  jurisdiction  implies  negation  of  all  such  jnrisdiction  not  affirmed. 
App.,  g  227. 

where  circuit  court  has  no  jurisdiction  of  appeal  from  district  court,  its  judgment  will 
be  reversed.    App.,  g  279. 

JURY.    See  Trial  by  Jury;  Verdicts. 

where  it  did  not  appear  that  a  juror  was  discharged  on  grounds  which  raised  a  federal 

question,  the  supreme  court  had  no  jurisdiction.    App.,  g  910. 
right  to  challenge  jurors  in  criminal  cases.    App.,  g  43o. 

L. 

r 

LACHES.    See  Lapse  of  Time, 

specific  performance  not  decreed  where  the  party  has  been  guilty  of  laches.    Arb.,  §  1 76. 
existence  of  must  be  negatived  in  bill  to  open  stated  account  of  long  standing.    Acc't, 

the  imputation  of  staleness  is  in  eqult;^  averted  by  the  poverty  of  the  suitor,  although 
inability  to  bring  a  suit  is  no  excuse  if  the  statute  of  limitations  has  created  a  bar. 
Ag.,  ;S  29. 

not  available  as  a  defense  to  bill  in  equity  for  fraud  in  contract    Ag.,  g  157. 

LANDLORD  AND  TENANT.    See  Tenant  at  M'iU. 
•  replevin  for  goods  distrained.    Actions.  gi$  83*^392. 
action  of  oase  will  lie  for  use  and  occui)ation  of  land  under  a  parol  demise.     Actions, 
g254. 

LAND  OFFICE.    See  Entries;  Pre-emption:  Register  aiid  Receiver. 

LAPSE  OF  TIME.    See  Laches, 

when  lapse  of  time  may  be  overlooked  in  a  suit  for  specific  performance.    Arb.,  g  1 78. 

LAWS.    See  State  Laivs;  Retrospective  1m w, 

after  the  expiration  of  a  law  inflicting  a  penalty,  the  penalty  cannot  be  enforced  for  viola- 
tions of  the  law  while  in  force.    App.,  g  2757. 

LEGAL  TENDER.    See  Tender, 

LEX  KORI. 

the  law  of  the  place  to  govern  the  liability  of  prop3rty  to  attachment    App.,  g  1076. 

right  of  action  regulated  by  lex  fori.    Actions,  g  59. 

in  liquidation  of  partnership.    Actions,  g  '62, 

injury  from  cause  arising  in  another  state.    Actions,  g  81. 

action  for  torts,  where  brought.     Actions,  g)^  29-32. 

suit  on  note  by  United  States  as  indorsee.    Actions,  g  28. 

to  foreclose  mortgage.    Actions,  g  27. 

seizure  under  act  of  1793.    Actions,  g  26. 

by  and  against  national  banks.     Actions,  g  24. 

against  corporations.    Actions,  g  25. 

LIENS.    See  Factors;  Attorneys'  Fees. 

attorneys  and  counselors  have  liens  upon  funds  in  their  hands  for  fees  and  expenses. 

Att'ys,  §  224. 
rights  of  factors  making  advances.    Actions,  g  49. 
'     actual  or  constructive  possession  essential  to  a  lien  upon  personal  property.    Actions. 

g  45. 
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LIENS  —  continued. 

a  memorandum  of  sale  by  a  warehouseman  does  not,  when  assigned  to  one  who  makes 

advances,  create  a  lien  superior  to  an  attachment  before  notice  of  the  assignment. 

Actions,  §  44. 
of  collecting  agent  on  fund  collected.    Ag.,  §413. 
upon  papers  and  money  for  compensation.    Ag.,  §.^  430,  481. 
will  not  arise  for  money  officiously  paid.    Ag..  §  44. 
distinction  between  factor's  lien  ana  property  in  the  goods.    Ag.,  §  684. 
an  agreement  to  pay  an  agent  out  of  a  fund  which  he  undertakes  to  collect  creates  a  lien 

on  the  fund.    Ag.  ,§417. 
equity  has  jurisdiction  where  lien  is  involved.    Ag.,  §  42 1. 

LIFE  INSURANCE. 

the  supreme  court  has  no  jurisdiction  where  state  court  decides  as  to  effect  on  contract 
under  general  public  law  of  a  state  of  civil  war.    App.,  g  1039. 

UMITATIONa 

during  war,  when  the  courts  were  open,  judgments  not  reviewable.    App.,  §  1051. 
when  action  deemed  commenced  to  determine  question  of.    Actions,  §  8. 
a  collection  agent  is  a  trustee  and  cannot  plead  limitations  against  principal.    Ag.,  §  805. 
assignment  of  claim  barred  by  the  statute  of  limitations  to  the  United  States  will  not 

take  it  out  of  the  statute.    Actions,  §  480. 
suit  may  be  brought  on  the  old  contract  and  the  new  promise  given  in  evidence  in  bar  of 

the  statute  of  limitations.    Actions,  §  11 8. 
inability  to  bring  suit  through  poverty,  no  defense.    Ag.,  §  29. 
statute  runs  from  discovery  of  fraud.     Ag.,  §28. 

LIQUOR  LAWS. 

liability  of  agent  as  retail  dealer.    Ag.,  §  4. 

LOUISIANA. 

the  practice  in  cases  from  Louisiana  is  governed  by  the  act  of  1824.  App.,  §  2106  and 
note. 

the  act  of  March  3,  1865,  authorizing  a  trial  without  a  jury,  applies  to  Louisiana.  App., 
g  19.54. 

substitute  for  action  of  replevin.    Actions,  g  378. 

practice  on  writ  of  eiTor  to  court  in  Louisiana.    Ag.,  g  546. 

writ  of  error  does  not  lie  from  an  order  of  a  federal  court  in  Louisiana  directing  exec- 
utory process  to  issue  to  foreclose  a  mortgage  without  notice  to  defendants.  App., 
§^B19,  »20. 

order  for  ezecutorjiprocess  in  Louisiana  is  a  final  judgment.    App.,  §  321. 


M. 

MALPRACTICE.    See  Attorney. 

MANDAMUS. 

1.  In  Qensral. 

of  the  nature  of  the  writ  of  mandamus,    Att^s,  §  26. 

brought  up  by  appeal.     App..  g  lii?. 

ai^propriate  remedy  where  appeal  is  refused.    App.,  fg  80-83. 

the  proper  form  of  action  against  postmaster  tor  refusal  to  deliver  money  orders  and 

re;jist<-red  letters.    Actions,  g  83. 
to  compel  the  allowance  of  bills  of  exceptions,  when.     App.,  gg  2038-41. 
not  necessary  to  enforce  the  right  to  api)ea]  in  admiralty,  when.    App.,  g  2787. 
mandamus  to  restore  attorney.     Att*ys,  g  66. 
rule  governing  amount  of  supersedeas,    App.,  §  1547* 
amount  of  supersedeas  bond  nxed.     App..  g  1 548. 
no  writ  of  error  lies  from  mandamus  proceedings  in  federal  court.    App.,  g  180,  # 

2.  Will  Lie. 

to  quash  an  execution  not  authorized  bv  judgment.    App.,  g  297. 

to  compel  lower  court  to  execute  the  decree  whei-e  the  appeal  bond  is  not  sufficient  to 

operate  as  a  supersedeas,     App.,  g  1573. 
when  n€?cessary  to  compel  obedience  to  a  mandat3  of  the  appoUate  court.    App.,  §  2591. 
to  compel  the  court  of  claims  to  hear  a  motion  for  new  trial,  when.     App.,  g  2^39. 
to  compel  the  restoration  of  an  attorney  wrongfully  removed.    Att'ys,  jSg  16,  81. 
to  compel  the  restoration  of  an  attorney  wrongfully  disbarred ;  the  order  of  removal  is 

not  reviewable  on  writ  of  error.     Att'ys,  g  25. 
to  restore  an  attorney  disbarred  by  court  entirely  without  jurisdiction.    Att'ys,  §  28. 
to  compel  the  granting  of  an  appeal  or  the  production  of  a  transcript.     App.,  g  1358. 
to  compel  the  district  court  to  allow  an  appeal  in  odmiralty.     App.,  g  1319. 
to  compel  a  court  to  allow  an  appeal.    App.^  g  1637. 

8.  Will  Not  Lie. 
to  com[)el  allowance  of  appeal  improperly  applied  for.    App.,  §  64. 
compel  allowance,  when.    App.,  g  58, 
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MANDAMUS,  Will  Not  Lie  — continued. 

to  compel  the  district  court  to  set  aside  its  decree,  to  ffrsnt  a  rehearing,  or  to  allow  an 

appeal  nunc  pro  tunc  after  the  time  has  expired.    App.,  §  2769. 
to  compel  restoration  of  disbarred  attorney,  when.     Att'ys,  §  17. 
to  compel  the  afiproval  of  an  appeal  bond  where  the  sureties  are  non-residents  of  the 

district,  but  will  order  a  supersedeas.    App.,  §Ji  1 534,  1471. 
the  supreme  court  has  no  jurisdiction  to  issue  a  mandamus  to  restore  an  attorney  dis* 

barred  by  the  lower  court.    Att'ys,  §  29, 
a  judgment  of  removal  cannot  be  reviewed  on  petition  for  mandamus,  however  errone* 

ous  the  proceeding  may  be,  if  the  court  below  had  jurisdiction.    Att*ys,  g  54. 

MANDATE. 

the  supreme  court  may  send  its  mandate  to  a  state  court.    App.,  §  200. 

reasons  assigned  by  the  state  court  for  refusing  to  obey  the  mandate  of  the  snpreme 

court.    App.,  §  731. 
the  supreme  court  can  send  its  mandate  as  well  to  the  inferior  as  to  the  appellate  court 

-^PP-t  ^  735. 
state  courts  must  obey  mandate.    App.,  §  737. 
if  a  mandate  l)e  not  correctly  executed  by  circuit  court,  a  writ  of  error  is  the  proper 

remedy.    App.,  g  7 1 3. 
where  a  mandate  is  sent  to  the  highest  court  of  a  state,  directing  it  to  conform  its  judg' 

ment  to  the  opinion  of  the  supi*eme  court,  it  may  dismiss  the  ciise.     App..  §  2718. 
if  a  mandate  of  the  supreme  court  is  misconstrued  by  the  court  below,  an  appeal  lies  to 

correct  the  error.    App.  ,§2710. 
if  a  mandate  is  not  executed,  a  new  and  more  special  one  may  be  issued  at  a  subsequent 

term.    App.,  §2601. 
second  appeals  only  bring  up  matters  subsequent  to  the  mandate.     App..  §  272 1. 
an  appeal  will  not  lie  from  an  order  enforcing  a  conveyance  pursuant  to  the  mandate  of 

the  supreme  court.    App.,  §2719. 

MABITIME  I^W.    See  Admiralty. 

maritime  contracts,  and  the  power  of  states  to  create  a  maritime  lien.    App..  §  S99. 
mortgage  of  vessel ;  the  recording  of  a  mort^i^ige  in  the  collectors  office  protects  the 
mortgagee  against  subsequent  liens,  irrespective  of  state  laws.    App.,  §  802. 

MARRIED  WOMEN. 

execution  of  lowers  by.    Ag.,  gg  454,  488. 

MARSHAL. 

summary  proceedings  against  under  state  statutes.    Actions,  §  10^ 

MARSHAL'S  BOND. 

selling  property  and  holding  the  money  is  not  a  breach  of;  order  to  pay  it  out  disobeyed  is 
breach  of.    App.,  g  1179. 

MARSHAL'S  RETURN.    See  Officer's  Return. 

.   MASTER  IN  CHANCERY. 

exceptions  to  the  reports  of  a  receiver  and  a  master  must  be  made  below.    App.,  §  1759. 
exceptions  to  the  master's  report  must  be  taken  in  the  lower  court.    App.,  g  1758. 

MEASURE  OF  DAMAGES. 

as  to  negotiable  paper,  not  applicable  to  agent.    Ag.,  9  596. 

for  failure  of  agent  to  purchase  property  at  Leghorn  for  sale  at  Havana.    Ag.,  §336. 

rule  as  to  probable  prodts  in  measuring  damages.    Ag.,  g§  151,  1 52. 

when  owner  of  property  tortiously  converted  is  entitled  to  its  enhanced  value.     Actions, 

g  429. 
where  judgment  is  for  defendant  in  replevin.    Actions,  g  340. 
replevin ;  judgment  for  defendant,  measure  of  damages.    Actions,  §^  S16.  340. 
where  agent  fails  to  invest  money  in  property  as  instructed,  which  subsequently  increased 

ift  value.    Ag.,  gg  141,  142. 
in  trover.     Actions,  §g  423,  459. 
not  to  include  attorneys'  fees,  when.     Att'ys,  g  258. 

MERGER. 

a  note  accepted  for  a  debt  due  does  not  merge  the  debt  and  does  not  control  the  lecov- 
ery.    Actions,  g  1 1 5. 

MERITS.    See  Practice, 

not  considered  on  motion  to  dismiss.    App.,  g  1086. 

plea  in  abatement  pleaded  with  matter  to  the  merits,  conffldered  waived  or  abandoned. 
Ag.,  g  423. 

an  interlocutory  decree  disposing  to  a  great  extent  of  the  merits  of  the  case  should  not  be 
rendered  until  all  necessary  parties  are  before  the  court.    App.,  g  1708. 

MEXICAN  TITLE.     See  Grants;  Patents, 
claim  for  lands  under.    App.,  g  1359. 
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MISNOMER. 

cannot  be  suggested  on  a  second  appeaL    App.,  §  2766. 

MISREPRESENTATIONS.    Bee  Fraud, 

MISSOURI. 

one  form  of  action  in.    App.,  §  742. 

MISTAKE.    See  Equity. 

as  ground  for  objection  to  account  stated.    Acc't,  §  2. 

a  bill  in  equity  lies  to  set  aside  an  award  on  account  of  mistakes.    Arb.,  §  163. 

in  presenting  draft  for  acceptance.     Ag.,  §  289. 

payment  by  agent  by  mistake.     Ag.,  §  3.52. 

principal  must  answer  for  mistake  of  agent.     Ag.,  §  265. 

equity  jurisdiction  in  cases  of  fraud,  accident  and*  mistake.     Ag.,  §  470. 

MOTIONS.    See  Practice. 

the  rule  as  to  uniting  a  motion  to  dismiss  an  appeal  with  one  to  affirm  the  decree.    App.^ 

^  2722. 
when  motion  to  dismiss  not  allowed.    App.,  §  1099. 
merits  not  considered  on  motion  to  dismiss.     App.,  §  10A6. 
for  rehearing,  filed  after  the  term  when  decree  is  rendered,  do  not  suspend  it    App., 

§  1302. 
to  compel  the  clerk  to  enter  the  allowance  of  an  appeal,  will  not  be  granted  when  no 

appeal  has  been  granted.    App.,  §  1321. 
by  non-parties  to  set  aside  decrees,  will  not  suspend  them.     App.,  §  1 496. 
tne  grounds  on  which  a  nioiion  was  overruled  must  be  shown  by  the  record.    App., 

§  1 950. 
overruling  motion  for  new  trial  not  subject  to  review.    App..  §  1 765. 
the  objection  that  an  appeal  bond  was  signed  by  one  only  of  several  appellants  should  be 

taken  by  motion.    App.,  §  18^7, 
denying,-  to  remove  cause,  bill  of  exceptions  necessary.    App.,  §  1087. 

MORTGAGE.    Of  vessel,  see  Maritime  Law. 

question  of  mortgage  or  conditional  purchase.    Arb.,  §  175. 

MULTIFARIOUSNESS.     See  Equity. 

bill  charging  numerous  transactions  as  part  of  one  conspiracy,  not  multifarious.    Ag., 
§162. 

MUNICIPAL  BONDS^   See  Corporations. 

assumpsit  the  proper  remedy  on  coupons,  not  being  under  seal.    Actions,  §  141. 

JIUNICIPAL  CORPORATIONS.    See  Corporations. 

action  of  case  lies  against  for  ignorantly  and  carelessly  raising  grade  of  street    Actions, 

.     N. 

NATIONAL  BANKS.    See  Banks. 

actions  against  in  state  court.    Actions,  §  24. 

suits  by  in  federal  courts  of  the  district  in  which  it  is  situated.    Actions,  §  24. 

NEGLIGElNCE. 

joinder  of  secured  and  unsecured  debts  in  one  suit  not  evidence  of  fraud  or  negligence. 

Att'^s,  §  173. 
a  bill  in  equity  lies  against  an  attorney  for  fraud ;  a  suit  at  law  for  negligence  and  unskil- 

fulness.    Att'ys.  j^  169. 
of  attomev,  not  ground  to  arrest  judgment.    Att'ys,  ^  192. 
liability  of  collecting  agents  for  negligence.     Ag.,  §§  313-319. 
agent  not  liable  for  injury  to  third  person  by  negligence.    Ag.,  §  118.  * 

of  postmaster,  as  cause  of  action.    Actions,  §  64. 
liability  of  owner  of  wild  animals.    Animals,  §  6. 

agent  liable  to  principal  for  negligence  when  acting  gratuitously.    Ag.,  §  140. 
in  action  on  the  case  allegations  of  defendant's  personal  negligence  not  sustained  by  proof 

of  negligence  of  servants.    Actions,  §  256. 
failure  of  agent  to  record  mortgage  on  making  loan  not  necessarily  negligence.    Ag., 

$$  148. 
in  respect  to  demand  and  notice  in  collecting  negotiable  paper.    Ag.,  g  290. 
what  necessary  to  support  charge  of  negligence  against  factor.    Ag.,  §  599. 

NEGOTIABLE  INSTRUMENTS.     See   Bank  Checks;  Bills  and  Notes;  Bills  of  Exchange; 
Indorsee;  Indorsement;  Indorser;  Non-negotiable  Instruments;  Warehouse  Beceipts. 
stipulation  for  attorneys'  fees  does  not  destroy  negotiability.     Att'ys.  §J5  252,  253. 
where  suit  by  United  States  as  indorsee  of  note  is  to  be  brought.     Actions,  g  28. 
a  note  accepted  for  debt  due  does  not  merge  the  debt  or  control  the  recovery  in  Massachu- 
setts.   Actions,  §  1 1 5. 
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NEGOTIABLE  INSTRUMENTS  —  continued. 

liability  of  ftgent  failing  to  notify  principal  of  acceptance  of  bills  of  exchange.     Ag., 

S  292. 
a  bank,  on  receiving  draft  for  collection,  accompanied  by  bills  of  lading,  is  responsible  to 

owner  as  agent.    Ag.,  ^  295. 
negligence  in  respect  to  demfind  and  notice  in  collecting  negotiable  paper.    Ag.,  §  290. 
rule  as  to  measure  of  damages,  no  application  to  an  agent.    Ag.,  §  590. 

NEGOTIABLE  PAPER.    See  Negotiable  ImtrumenU 

NEGROES.    See  CivU  Rights;  Slavery, 

NEW  MADRID. 

of  the  validity  of  New  Madrid  locations.    App.,  §  1125. 

NEW  TRIALS. 

teclinically  there  can  be  no  new  trial  in  a  suit  in  equity  remanded  to  the  lower  court 

App.,  g  2714. 
supreme  court  will  not  review  the  action  of  the  circuit  court  on  a  motion  for  a  new  triaL 

App.,  §2119. 
ruling  on  motion  for  new  trial  not  reviewable.     App.,  g  1 932. 
overruling  motion  for  new  trial  not  subject  to  review.    App.,  §  1 765. 
supreme  court  cannot  review  the  judgment  of  a  trial  court  on  a  motion  for  a  new  triaL 

App.,  §  1767. 
after  reversal,  when.     App.,  §§  8013,  8014. 
effect  of,  granted  bv  the  court  of  claims.    App.,  §§  2937-45. 
law  of  new  trials  where  verdict  is  aj^ainst  weight  of  evidence.     Actions,  §  112. 
if  there  be  two  issues,  and  the  verdict  accord  with  the  evidence  applicable  to  ona,  a  new 

trial  will  not  be  granted.    Actions.  §  123. 
improper  evidence  working  no  injury  not  a  ground  for.    Ag.,  §  542. 
order  refusing  or  granting  new  trial  not  final.    App.,  ^  298. 
granting  or  refusing  new  trial  by  federal  court  cannot  be  reviewed.     App.,  §  201. 

NOLLE  PROSEQUI. 

if  one  of  two  defendants  pleads  infancy  in  action  of  covenant  against  two,  and  the  ju^y 
find  for  him  on  that  plea,  the  plaintiff  may  enter  a  nolle  prosequi  against  him  and  have 
judgment  against  the  other.    Actions,  ^  204. 

NONCEPIT.    SeePtea*. 

NON-NEaOTIABLE  INSTRUMENTS.    See  Negotiable  Instruments. 

qucere,  as  to  whether  a  second  indorsee  under  a  blank  indorsement  takes  subject  to  equi- 
ties.    Assign.,  ^23. 

a  second  indorsee  of  a  non-negotiable  instrument  takes  subject  to  all  equities.  Assign, 
§22. 

NOTICE.    See  Innocent  Purchaser;  Recording. 

to  agent,  when  not  notice  to  principal.    Ag.,  §  94. 

to  attaching  creditors.     Actions,  §  48. 

to  charge  one  receiving  trust  funds  in  payment^of  debt  with  notice.  Actions,  §§  104, 
110-112. 

where  principal  becomes  bankrupt  in  England  the  authority  of  agent  here  is  not  abro- 
gated until  he  has  official  notice  of  such  bankruptcy.     Ag.,  ^875. 

broker  must  take  notice  of  banki-uptcy  of  principal.     Ag.,  g  549. 

the  duty  of  giving  notice  is  not  discharged  by  handing  the  person  entitled  to  notice  a 
paper  which  contains  it.     Ag.,  §  109. 

to  agent,  is  notice  to  principal.     Ag.,  gj^  244-258. 

a  judgment  on  writ  of  error,  rendered  on  notice  by  publication,  is  binding  when  the  no- 
tice is  authorized  by  statute.    App.,  g  1670. 

NUNC  PRO  TUNC.    See  Decrees;  Judgments;  Orders, 


O. 

OBLIGATION  OP  CONTRACTS.    See  Constitutional  Law. 

OFFICERS. 

attorneys  are  officers  of  the  court,  but  not  of  the  United  States.     Att^S)  §  150. 

replevin  of  goods  seized  by  officer  without  authority.    Actions,  §  348. 

declarations  by  public  agent  do  not  bind  principal  unless  clearly  within  scope  of  author-i 

ity.     Ag.,  §  54. 
case  will  not  lie  against  officer  executing  a  writ,  unless  his  conduct  in  the  matter  has  been 

malicious.     Actions,  §  249. 
where  supervisors  of  a  town  fail  to  place  a  judgment  against  the  town  upon  the  tax  list 

as  required  by  law,  they  are  liable  for  compensatory  damages.    Actions,  §g  40,  41. 
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OFPICERS — continued. 

one  who  bribes  an  officer  of  the  United  States  cannot,  in  the  court  of  claims,  recover  the 

money  back.    Actions.  §37. 
cause  of  action  against,  for  neglect  of  public  duty.    Actions,  §§  85,  89-41. 
public  agent  not  liable  on  contract.    Ag.,  §  102. 

OFFICER'S  RETURN. 

sureties  on  an  iippeal  bond  cannot  question  the  marshal's  return  or  compel  him  to  amend 
it.    App.,  §  1434. 

ONUS  PROBAND!    See  Evidence, 

OPINION. 

is  not  a  part  of  the  record.    App.,  §§  1 1 23,  1206. 

as  agreed  statement,  when.    App.,  §  2087. 

when  the  supreme  court  will  look  to  the  opinion.    App..  §S  855,  917. 

supreme  court  will  not  refer  to  opinion.     App.,  §§  834,  883. 

opmion  and  certificates  considered.    App.,  ^§  884,  886. 

ORDERS. 

order  allowing  appeal  entered  nunc  pro  tunc,    App.,  ^  84. 

refusing  new  trial;  no  appeal  lies  from.     App.,  §  1303. 

made  in  state  court  after  writ  of  error,  not  part  of  the  record.    App.,  §  1207. 

authorities  i-e viewed.    App.,  §  1958. 

order  of  court,  that  a  bill  of  exceptions  be  filed  as  of  the  date  of  the  trial,  is  a  nullity. 

App.,  §  1967. 
none  can  be  made  by  state  court  after  writ  of  error.    App  ,  §  1192. 
order  of  judge  of  supreme  court  allowing  an  appeal  not  conclusive.     App.,  §  309. 
order  setting  aside  a  writ  of  restitution  not  a  final  judgment.     App.,  §§  310,  311. 
order  for  possession  to  a  purchaser  not  a  final  decree.    App.,  §  3U8. 
to  make  a  nunc  pro  tunc  order  for  a  supersedeas  effectual,  it  must  appear  that  the  delay 

was  caused  by  the  court,  and  that  no  injustice  was  done.    App.,  §  1495. 
power  of  a  court  to  make  nunc  pro  tunc  orders.    App.,  §  1494. 
if  a  party  permits  the  time  for  obtaining  a  supersedeas  to  expire,  he  cannot  obtain  a  nune 

pro  tunc  order.    App.,  §  1558. 
nunc  pro  tunc,  of  an  appeal  asked  for  in  time,  but  not  entered,  completes  the  appeaL 

App.,  g  1314. 

OREGON. 

parties  acquired  no  title  to  land  in  Oregon  before  its  organization  by  act  of  congress. 
App.,  $5  609. 

OYER.    See  Profert 

P. 

PARTIES.     See  Appeal;  Writ  of  Error, 

rule  as  to  suit  by  real  party  in  interest  in  suit  on  replevin  bond.    Actions,  §  403. 

necessary  parties  to  action  arising  out  of  fraud.    Ag.,  §  161. 

in  action  of  replevin.    Actions,  g§'379-881. 

joint  and  several  rights  of  action.     Actions,  §  10. 

to  qui  tarn  actions.     Actions,  §18. 

there  must  be  a  plaintiff  who  is  a  natural  or  artificial  person.    Actions,  §  9. 

parties  cannot  appoint  agent  to  manage  a  suit.     Att'vs,  §  92. 

the  court  can  only  know  in  a  cause  the  parties  and  their  attorneys.     Att'ys,  §  91. 

question  as  to  proper  parties.    Arb.,  $  170. 

necessary  party  to  a  writ  of  error.    App.,  §  2438. 

persons  may  be  permitted  to  become  parties  for  the  purpose  of  taking  an  appeaL     App., 

§  1497. 
a  decree  dischargmg  stockholders  in  insolvent  proceedings,  without  their  being  parties  to 

the  proceeding,  is  erroneous.    App.,  ^  1760. 

PARTNERS.     See  Partnership, 

the  signature  of  a  firm  to  a  paper  reciting  only  the  name  of  one  of  the  partners  binds 
the  firm.    Assign.,  §  13. 

stipulations  between  partners  held  incorporated  into  a  submission,  and  an  award  that 
disregarded  them  held  beyond  the  submission.     Arb.,  §  1 31. 

service  of  citation  on  the  executrix  or  the  law  partner  of  counsel  of  record  is  not  suffi- 
cient.   App.,  $^  1676. 

powers  of  partner  to  deal  with  firm  as  agent  of  third  person.    Ag  ,  §  18. 

PARTNERSHIP.    See  P^Hners. 

one  who  undertakes  to  effect  sales  for  a  share  of  profits,  with  a  guaranty  that  his  pay 
shall  amount  to  a  certain  sum,  is  an  agent  and  not  a  partner.     Ag.,  ^  <U4. 

partners  may  be  sued  after  dissolution  for  purposes  of  liquidation  in  domicile  of  partner- 
ship.    Actions,  ^  32. 

by  war  proclamation,  held  not  diasolved,  by  state  court,  reviewable.    App.,  §  1052. 

PASSENGER  CARRIERS.    See  Common  Carriers, 
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PATENT  FOR  LAND. 

United  Stat«^  may  sue  to  set  aside  a -patent    Actions,  §  472. 

a  claim  under,  denied  by  state  court,  gives  federal  jurisdiction.    App.,  §§  1148-59. 

when  state  court  denies  the  existence,  not  the  validity,  of  United  States  patent,  no  federal 

jurisdiction.     App.,  ^1144. 
a  confirmation  by  the  United  States  of  a  Spanish  concession  and  a  quitxdaim  patent  are 

of  equal  validity.    App.,  §  1131. 

PATENT  RIGHT.    See  Infringement  of  Patent 

liability  of  principal  for  infringement  of  patent  by  agent.    Ag.,  §  270. 

case  is  proper  form  of  action  for.     Actions,  §  250. 

right  of  patentee,  who  has  assigned  foe  term,  to  sue  for  infringement.    Actions.  §  20. 

action  lies  against  government  officer  for  infringement  of  patent  in  service  of  govern- 
ment.    Actions,  g  54. 

the  circuit  court  has  appellate  jurisdiction  over  the  district  court  in  proceedings  to  annul 
a  patent.    App.,  g  1208. 

when  the  state  court  rejects  evidence  offered  to  impeach  a  patent,  and  holds  thid  patent 
valid,  the  supreme  court  has  no  jurisdiction.    App.,  §  1 1 14. 

PAYMENT.    See  Accord  and  Satisfaction;  Application  of  Payments. 

agreement  to  receive  specific  articles  in  payment  of  debt  not  yet  due  is  binding.     Ag., 

§4rt0. 
lawful  interest  voluntarily  paid  cannot  be  recovered  back.    Ag.,  §  539. 
specific  performance  of  contract  by  creditor  to  receive  specific  articles  in  satisfaction  of 

debt.    Ag.,  g§  457,  460. 
by  agent  by  mistake.     Ag..  ^  262. 
a  debtor  has  no  right  to  pay  a  debt  due  an  alien  enemy  in  money  that  would  be  useless  to 

him  and  could  not  be  transmitted  to  him.    Ag.,  §  H79. 

PENAL  STATUTES. 

debt,  on  penal  statutes.    Actions,  §§  270-280. 

PENALTY  AND  FORFEITURE. 

action  for  a  penalty.    Actions.  §  11. 

after  the  expiration  of  a  law  inflicting  a  penal^  the  penalty  cannot  be  enforced  for  vio- 
lations of  the  law  while  in  force,    App..  ^tiol. 
appeal  from  decree  on  petition  for  share  of  forfeiture.    App.,  §  187. 

PEOPLE. 

how  the  constitution  of  the  United  States  was  formed.  Right  of  tlie  people  to  form  a 
government.     App.,  §  688. 

PLEADING.  See  Declaration;  Demurrer;  Pleading  in  Equity;  Practice;  Repiication;  Vari- 
ance, 

fraud  must  be  pleaded  to  be  available  as  a  defense.     Ag.,  §  461. 

to  recover  reasonable  amount  for  services,  value  should  be  alleged.    Ag.,  §  613. 

notes  admissible  under  money  counts.     Actions,  g  105. 

joinder  of  causes  of  action.    Actions,  §  17. 

necessary  averments  in  action  of  patentee  who  has  assigned  for  term  for  infringement. 
Actions,  t§  20. 

pleas  of  justification  by  sheriff.    Actions.  §  307. 

pleading ;  allegation  of  a  breach  of  an  arbitration  bond.     Arb.,  §  1 .30. 

degree  of  certainty  required  in  an  information  against  an  attorney  for  inciting  his  client 
to  attack  the  judge  m  the  newspapers.     Att'ys,  §  45. 

intent  and  attempt  sufficient  in  an  information  against  an  attorney  for  inciting  his  <dient 
to  attack  the  judge  in  the  newspapers.     Att*ys,  §  46. 

an  information  charging  an  attorney  with  inciting  his  client  to  intimidate  a  judge  or  in- 
fluence judicial  action  by  newspaper  articles,  is  good  on  demurrer.    Att'ys,  §  44. 

PLEADING  AND  EVIDENCE. 

in  an  action  on  the  case  allegations  of  defendant's  personal  ne^igence  not  sustained  by 

proof  of  negligence  of  servants.     Actions,  §  256. 
averment,  a  judgment  of  the  circuit  court  for  the  district  of  Wisconsin ;  proof,  eastern 

district  of  Wisconsin ;  a  variance.     Actions,  §  39. 
allegations  in  a  bill  which  are  not  admitted  or  denied  in  the  answer  must  be  proved. 

Atfys,  4^  1 66. 
variance  between  agreement  to  arbitrate  declared  upon  and  that  shown  in  evidence. 

Arb.,  §166. 

PLEADING  IN  EQUITY.    See  Equity  Practice;  BiU  in  Equity;  Answer;  CrossbOl;  BUI  of 

Review;  Bill  of  Revivor. 
bill  charging  numerous  transactions  as  parts  of  one  conspiracy,  not  multifarious.    Ag., 

§162. 
sumciently  specific.     Ag.,  §§  164,  165. 
the  answer  to  a  bill  of  revivor  brings  nothing  into  the  case  but  the  succession  of  the  new 

party;  no  replication  necessary.     Ag.,  §  377. 
plea  in  abatement  pleaded  with  matter  to  the  merits  is  considered  waived  or  abandoned. 

Ag.,  §  422. 
necessary  averments  in  bill  to  open  stated  account.    Aoc't,  §  80. 
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PLEAS. 

plea  that  propert3r  replevied  is  not  plaintifTs,  good  in  bar.    Actions,  §§  841-343. 
plea  of  non  cepit  in  replevin.    Actions,  §  381. 

PLEDGE. 

by  factor.    Ag.,  g§  714-19. 

factor  liable  for  value  at  time  of  delivery  in  pledge.    Ag.,  §§  699,  703. 
goods  may  be  recovered  from  factor's  pledgee.     Ag.,  §§  69b,  702. 
pledgee  not  protected.    Ag.,  §  713. 

POLICE  POWERS. 

of  states.    App.,  §  1027. 

states  may  remove  persons  from  their  limits  under  the  police  power.  App.,  §§  1014, 
1026. 

the  power  to  deliver  up  fugitives  from  justice  from  foreign  countries  belongs  to  the  gen- 
eral government,  but  the  states  may  remove  persons  from  their  limits  under  i)olice 
power.    App.,  §§  1013,  1016,  1022.  1025,  1026. 

POLITICAL  QUESTION. 

validity  of  statutes  enacted  by  a  body  not  organized  as  a  state.    App.,  §  1173. 
the  supreme  court  has  no  jurisdiction  to  decide  whether  a  body  enacting  a  statute  was  a 
state  or  not    App.,  §1171. 

POSTMASTER.    See  Officers, 

negligence  of  postmaster  as  cause  of  action.     Actions,  §  64. 

POWER  OF  ATTORNEY.    See  Agent;  Attorney. 

in  general.     Ag.,  §§  485,  491. 

construction  of.    Ag.,  §§  461),  456.  477,  478. 

rules  of  construction  as  affected  by  usage.    Ag.,  §  445. 

construed  to  authorize  deed  with  covenants  of  warranty.    Ag.,  §  444^ 

construed  as  to  time  within -which  may  act.    Ag.,  §^  442,  471. 

joint  power  to  sell  several  interests  in  real  estate.     Ag.,  §  437. 

intention  of  parties  to  govern  in  construction  of.    Ag.,  §486. 

to  be  strictly  pursued.     Ag.,  g  485. 

power  to  convey  must  be  under  seal.    Ag.,  g  446. 

operative  to  pass  after-acquired  title.    Ag.,  §  448. 

invalid  power  operative  as  an  estoppel.    Ag.,  §  511. 

revocation  of,  when  coupled  with  an  interest    Ag.,  §§  503-609. 

to  give  receipt  in  full.     Ag.,  §  510. 
"  to  sell  land.    Ag.,  §§  498-502. 

acknowledgment  of.    Ag.,  §§  496,  497. 

seal  requisite,  when.    Ag.,  §^'  494,  495. 

general  power  does  not  authorize  sale  of  property.    Ag.,  §  449. 

must  be  strictly  construed.    Ag.,  §^  450.  455. 

latitude  allowed  agent  in  interpreting  power.     Ag.,  §  458. 

revocation  of.    Ag.,  g§  88^-89. 

intention  of  parties.    Ag.,  §  452. 

by  married  woman.    Ag.,  §§  454,  488. 

to  collect  judgment,  implies  power  to  annul  sale  under,  on  such  terms  as  enable  the  col- 
lection.    Ag.,  §  524. 

to  draw  money  from  treasury,  must  be  executed  subsequently  to  warrant.    Ag.,  §  523, 

of  two  or  more  persons  to  convey  distinct  interests.    Ag.,  §  466. 

when  agent  departs  from  terms,  principal  not  bound.    Ag.,  §  451. 

to  convey  lands,  must  be  under  seal.    Ag.,  ^  479. 

to  make  deed,  will  authorize  deed  with  covenant  of  warranty.     Ag.,  §  476. 

presumptions  in  favor  of  deed  by  agent  or  trustee.    Ag.,  §  472. 

rights  of  a  bona  fide  purchaser  where  power  is  not  complied  with.    Ag.,  §§  468,  469. 

power  to  sell  land  and  take  mortgage  must  be  strictly  complied  with.    Ag.,  §  467. 

general  agency  not  restricted  by  later  written  power.    Ag.,  §  463. 

expansion  by  i)rincipal  of  the  written  powers  of  agent.     Ag.,  §  464. 

a  letter  authorizing  agent  to  **  manage  as  you  would  with  your  own,"  expressing  a  wish 
to  sell,  is  good  power  to  sell,  but  not  to  convey.    Ag.,  §  465. 

conferring  no  power  to  sell.     Ag.,  §  484. 

not  affected  by  subsequently  enacted  statute.    Ag.,  §  519. 

power  to  sell  not  power  to  reinvest  proceeds. .  Ag.,  §520. 

to  renew  a  joint  and  several  note,  implies  a  power  to  execute  a  joint  and  several  renewal 
note.     A^.,  §  521. 

to  confess  jud'^ment,  is  a  waiver  of  service  of  process.    Ag.,  §  522. 

to  sue  for  claim  against  a  government.     Ag.,  §  513. 

modification  by  subsequent  letter.     Ag.,  §  518. 

when  joint  and  several.     Ag.,  §  514. 

construed  as  continuing  power.     Ag.,  §  515. 

death  of  one  of  two  joint  agents  operates  revocation  of  the  power.    Ag.,  ^  517. 

irrevocable  power  of  attorney  to  vote  stock  in  corporation  not  against  public  policy.  Ag., 
g  516. 

by  insane  person.    Ag.,  §§  492,  493. 
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POWER  OF  ATTORNEY— continued. 

when  settlement  is  not  ratification  of  acts  under.    Afz:.,  g  447. 

where  power  is  ambiguous,  principal  bound  by  fair  construction.    Ag.,  §  438. 

authority  of  agent  not  restricted  by  subsequent  execution  of  special  power.     Ag.,  §  439. 

to  sell  land  but  not  to  make  conveyance.     Ag.,  i$  440. 

to  sell  land  and  take  a  mortgage ;  upon  failure  to  take  mortgage  the  sale  is  roid.   Ag.,  g  441. 

burden* on  party  attacking  deed  made  under.    Ag.,  §  443. 

the  attorney  at  law  has  control  of  the  suit ;  an  agent  or  attorney  in  fact  cannot  continue 

a  case;  a  printed  name  is  no  signature.  Atf  ys,  g  90. 
a  i)ower  of  attorney  made  for  a  valuable  consideration  is  irrevocable,  and  its  holder  must 

control  the  cause.    Att*ys,  §  80. 
name  of  agent  m  blank.     Ag.,  %  518. 

POWER  OF  TAXATION.    See  Taxes, 

PRACTICE.  See  Abatement;  Affidavit;  Agreed  Statement;  Amendment;  Appeal;  Appear- 
ance; Appellate  Practice;  Arrest  of  Judgment;  Certiorari;  Continuance;  Costs  and 
Feett;  Demurrer;  Demurrer  to  Evidence;  Division  of  Opinion;  Equity  Practice;  Excep- 
tions; Habeas  Corpus;  Instructions;  Merits;  Motions;  New  Trial;  Nolle  Prosequi; 
Orders;  Offer;  Parties;  Practice  at  Law;  Practice,  Criminal;  Practice  in  Admiralty; 
Practice  tn  Trial  Court;  Profert;  Referee;  Rehearing;  Remittitur;  State  Courts;  Su- 
persedeas; Trial  by  Court;  THal  by  Jury;  Verdict;  Writ  of  Error  Coram  Nobis;  Writ 
of  possession, 

wfaiat  considered  a  motion  to  dismiss  for  want  of  jurisdiction.    App.,  g  17. 

proper  method  of  applying  for  appeal.    App.,  g  6d. 

where  executor  is  removed  after  a  decree  is  rendered  against  him  his  subsequent  appeal 

is  void,  and  an  appeal  b^  the  opposite  party  is  also  irregular.     App.,  §§  20-2^. 
on  appeid  to  federal  circuit  court,  appellant  not  entitled  to  trial  by  Jury.    App.,  §§  107, 

108. 

general  appearance,  a  waiver  of  service  of  process.    Ag.,  §  540. 
ischarging  judgment  by  restoration  of  the  property.     Actions,  §  309. 
a  uniform  coui^se  of  practice  equivalent  to  a  rule  of  court.    App.,  §  1293. 
how  to  get  the  beneht  of  a  review  of  a  state  decision  where  it  is  impossible,  under  state 

practice,  to  set  up  an  act  of  congress  under  which  a  right  is  claimtni.     App..  g  1088. 
the  practice  in  cases  from  Louisiana  is  governed  by  the  act  of  1824.    App.,  g  2106  and 
note. 

PRACTICE  AT  LAW.    See  Practice;  Practice  in  Trial  Court 

coiniiion  law  actions  must  be  removed  to  the  circuit  court  by  writ  of  error.  App., 
§)^  106,  106. 

actions  at  law  can  only  be  reviewed  on  writ  of  error.    App.,  §  1 00. 

vai'iance  between  agreement  to  arbitrate  declared  upon,  and  that  shown  in  evidence. 
Arb.,  §  1^6. 

proof  of  fraud  in  the  procurement  of  a  bond  must,  at  law,  refer  only  to  its  execution. 
Assign.,  ^  16. 

it  seems  that  a  biU  of  exceptions  may  be  taken  to  the  overruling  of  objections  to  the  re- 
port of  a  referee.    App. /§  1944. 

a  bond  given  on  an  appeal  in  a  conmion  law  proceeding  will  not  operate  as  a  supersedeas, 
App.,  g  1522. 

PRACTICE,  CRIMINAL.    See  IndictmenU. 

writ  of  error  will  not  lie  to  the  circuit  court  of  the  District  of  Columbia  in  a  criminal 

case.     App.,  $  426. 
writ  of  error  will  not  lie  from  the  supreme  court  to  the  cirouit  court  in  criminal  cases. 

App.,  §  427. 
circuit  courts  have  no  common  law  jurisdiction  in  criminal  cases,  and  exercise  in  such  no 

powers  not  granted  by  statute.    App..  ^  428.  429. 
circuit  courts  nave  no  power  to  re-examine,  on  writ  of  error  or  otherwise,  the  proceedings 

of  the  district  court  m  criminal  cases.    App.,  §  480. 
under  g  14  of  judiciary  act  writ  of  eiTor  coram  nobis  was  not  granted  in  criminal  cases. 

App.,  §  434. 
right  to  challenge  jurors  in  criminal  cases.    App.,  §  436. 
where  some  counts  in  an  indictment  are  bad  and  others  good  and  sufficient,  the  verdict 

will  be  sustained.     App.,  g  487. 
averment  of  jurisdictional  facts  in  the  indictment.     App.,  §  435. 
means  of  testing  jurisdiction  in  criminal  cases.     App.,  g  431. 
jurisdiction  of  the  supreme  court.     App.,  §§  3003-8. 
modifying  sentence.     App.,  §§  3009-10. 
what  the  record  must  show.     App.,  §  3011. 
nolle  prosequi.    App.,  §  3012. 
a  criminal  case  will  not  be  heard,  unless  the  accused  is  where  he  can  be  made  to  respond 

to  a  judgment.    App.,  g  3002. 

PRACTICE  IN  ADMIRALTY. 

the  separate  decrees  in  favor  of  seamen  for  their  wages  cannot  be  united  to  confer  juris- 
diction.   App.,  §  584. 
decree  in  admiralty  finding  a  certain.amount  due,  but  reserving  any  order  for  its  payment 
until  other  claims  are  adjusted,  is  not  a  final  decree.    App.,  §  325. 
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PRACTICE  IN  ADMIRALTY— continued. 

where  a  circuit  court  affirms  a  decree  in  admiralty,  it  should  not  remand,  but  carry  its 

decree  into  execution.     App.,  §  326r. 
seamen  may  file  a  joint  libel  for  wages,  but  the*contract  is  in  admiralty  treated  as  several 

and  distinct.     App.,  §  583. 
no  appeal  lies  from  decree  dismissing  a  libel  in  rem  for  want  of  prosecution.    App.,  §  280. 
appeal  suspends  the  execution  of  the  decree.     App.,  §  1590. 
good  reasons  must  be  shown  for  the  allowance  of  further  proof  on  an  appeal  in  admiralty. 

App.,  §  2768. 
good  reasons  must  be  shown  for  introducing  new  testimony  on  appeals  in  admiralty. 

App.,  §  2767. 
a  substituted  stipulation  in  admiralty  becomes  the  only  stipulation  for  value,  and  remains 

operative  on  appeal  to  the  circuit  court.     App.,  g  2764. 
in  admiralty  cases  an  appeal  suspends  the  sentence  altogether,  and  the  cause  is  to  be  heard 

in  the  appellate  court  de  novo.    App.,  §  2756. 
of  the  method  of  taking  appeals  in  admii'altv  cases.    App.,  §  2755. 
under  the  act  of  1803,  admiralty  cases  must  be  brought  up  by  appeal.    App.,  g  2754. 
a  failure  to  deliver  the  record  within  twenty  days  will  not  oust  the  jurisdiction  of  the 

circuit  court.     App.,  §  2760. 
on  an  appeal  in  admiralty  the  district  court  may  dispense  with  its  rule  requiring  the 

appeal  to  be  in  writing. .  App.,  §  2759. 
an  appeal  will  not  lie  in  admiralty  from  an  order  of  the  circuit  court  affirming  the  decree 

of  the  district  court.    App.,  ^2758. 
latitude  allowed  in  appeals  in  admiralty.     App.,  §  2508. 

facts  stated  and  held  sufficient  to  warrant  a  dismissal  of  the  libel.     App.,  §  1 937. 
appeals  must  be  taken  at  the  next  term  of  the  circuit  court.     App.,  §  1329. 
time  of  taking  appeal;  effect  of  act  of  1872.     App.,  §  1326. 
time  of  taking  appeals  under  act  of  1803.    App.,  §  1325. 
time  of  taking 'appeals  under  act  of  1789.    App.,  g  1324. 
power  of  court  of  admiralty  to  grant  a  rehearing.     App.,  §1323. 
appeals  in  admiralty  must  be  taken  at  the  term  at  which  the  decree  is  rendered.     App., 

g  1 320. 
maiidamua  will  lie  to  compel  district  court  to  allow  appeal  in.    App.,  §  1319. 
decree  dismissing  a  claim  m  a  prize  case  and  ordering  execution  is  final.    App.,  §  324. 

PRACTICE  IN  TRIAL  COURT.    See  Instructions;  Nolle  Prosequi;  Practice  at  Law;  Verdict, 
the  discharge  of  a  rule  on  a  marshal  to  show  cause  why  ne  should  not  execute  a  deed 

should  be  brought  up  by  writ  of  error.     App.,  S  1 13. 
if  the  evidence  apply  to  one  count  which  is  good,  and  the  verdict  be  general,  judgment 

will  be  entered  on  the  good  count.     Actions,  §g  1 20,  123. 
whether  an  agent  did  or  did  not  perform  his  duty  as  such,  a  question  of  fact  for  the  jury. 

Ag.,  §  296. 
plea  in  abatement  pleaded  with  matter  to  the  merits,  considered  waived  or  abandoned. 

Ag.,  §  432. 
ratification  a  question  of  fact  for  jurv.    Ag.,  §§  334,  335. 

when  reasonable  time  is  a  question  of  law,  and  when  one  of  law  and  fact.    Acc*t,  §  8. 
opening  and  closing  in  replevin  cases.     Actions,  §  378. 

person  served  with  process  as  agent  of  corporation  may  deny  the  relation.    Ag.,  §  9. 
m  actions  in  rem.    Actions,  §  508. 
.  new  trial.    App.,  g§  30ia-14. 
amendments.     App.,  §§  3015-18.  8021. 

omission  to  enter  appearance,  reinstatement,  when.    Att*ys,  §  194 
omission  to  plead  saved  by  ignorance  of  attorney,  when.     Att^ys,  §  195. 
confirmation  of  decree  by  supreme  court,  effect  on  powei*s  of  trial  court.     App.,  §  8020. 
effect  of  reversal  of  judgment  overruling  a  demurrer.     App.,  g  8022. 
motion  to  vacate  decree.     App.,  §  3023. 

duty  of  the  trial  court  with  reference  to  the  mandate.    App.,  §§  3024-38. 
judgment  cannot  be  set  aside  after  the  term.    App.,  §8019. 
proper  practice  in  the  circuit  courts  as  to  writs  or  error  stated.    Att'ys,  §  229. 
pleading  over  is  a  waiver  of  demurrer.     Att^ys,  §  226. 
if  the  original  writ  is  lost  after  defendant  is  properly  brought  into  court,  the  court  may 

order  a  copy  filed.     Arb.,  (^  1 54. 
making  profert  of  deed  or  other  instrument  makes  it  part  of  the  record.     App.,  §  1 924. 
of  the  different  methods  of  incorporating  errors  into  the  record.     Demurrer  to  evidence. 

App.,  §  1923  and  note, 
objections  for  want  of  form  in  pleading  must  be  made  in  the  court  below.  App.,  §  1 761a. 
a  case  cannot  be  turned  into  a  special  veixiict  without  leave  of  court.    App.,  §  1927. 
the  grounds  upon  which  a  motion  was  overruled  must  be  shown  by  the  record.    App., 

§  1950. 
instructions  are  erroneous  if  based  on  a  hypothetical  case  of  which  there  is  no  evidence. 

App.,  §1961. 
it  is  not  sufficient  to  make  objection  to  testimony  or  instructions,  but  there  must  also  be 

exceptions  to  the  ruling  at  the  time.    App.,  §  1960. 
the  lower  court  may,  notwithstanding  a  supersedeas,  give  its  receiver  the  necessary  or- 
ders for  the  preservation  of  the  property.     App.,  §  1518. 
the  prayer  for  an  appeal  in  due  time  secures  the  right  of  appeal,  and  no  delay  by  the  trial 

court  can  impair.    App.,  §  1316. 
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PRACTICE  IN  TRIAL  COURT  -  continued. 

an  entry  nunc  pro  tunc  of  an  appeal  asked  for  in  time,  but  not  entered,  completes  the 

appeal.    App. ,  §  1 3 1 4. 
upon  the  transfer  of  a  cause  from  the  equity  to  the  law  docket,  a  bill  of  exceptions  will 

not  bring  up  prior  proceedings.     App.,  g  1G74. 
the  amount  of  a  supersedeas  bond  is  m  the  sound  discretion  of  the  court.    App. ,  ^  1 546. 
the  circuit  court  cannot  stay  execution  on  account  of  a  mistake  as  to  the  time  or  manner 

of  removing  the  cause.    App.,  §  1524. 
a  final  decree  rendered  at  a  former  term  cannot  be  opened  so  as  to  confer  a  new  right  of 

appeal.    App.,  g  1332. 
exceptions  to  instructions  must  appear  on  the  record  to  have  been  made  while  the  jury 

were  at  the  bar.    App.,  g  1 902  and  note, 
after  the  lapse  of  two  years  and  a  liaif ,  and  the  pendency  of  a  writ  of  error  in  the  supreme 

court,  the  court  will  refuse  to  sign  a  bill  of  exceptions.    App.,  §  1968.  _ 
poverty  of  tlie  party  not  a  sufficient  excuse  for  failure  to  file  bill  of  exceptions  in  time. 

-^PPm  g  1969  and  note, 
whether  the  lower  court  can  permit  a  bill  of  exceptions  to  be  filed  after  the  writ  of  error 

has  been  allowed.    App. ,  §  1971. 
a  bill  of  exceptions  will  not  be  signed  when  the  exceptions  are  not  taken  before  the  final 

decree.    App.,  g  1972. 
a  paper  not  incorporated  into  the  bill  of  exceptions  must  be  identified  in  some  way.     App., 

§  1947. 
the  facts,  to  constitute  a  part  of  the  record,  must  be  authenticated  by  the  court.    App., 

§1941. 
depositions,  aflldavits,  etc.,  how  made  a  part  of  the  record.    App.,  §  1942  and  note, 
exceptions  may  be  taken  to  the  refusal  of  the  court  to  find  certain  facts.    App..  g  1 935. 
a  bill  of  exceptions  should  not  be  framed  with  a  view  to  securing  a  reexamination  of  the 

facts.     App.,  §1936. 
an  exception  need  not  be  drawn  out  in  form  and  signed  before  the  jury  retire.     App., 

§  1968. 
a  bill  of  exceptions  may  be  drawn  out  and  signed  after  the  term;  rules  of  court.    App., 

§  1959. 
the  signature  of  the  judge  without  a  seal  is  sufficient  to  authenticate  a  bill  of  exceptiona 

•^PPm  §  1955  and  note. 

PRE-EMPTION. 

claimant  held  to  have  obtained  certificate  by  fraud.     App.,  §  1118. 
the  supreme  couit  has  no  jurisdiction  to  review  decision  of  state  court  adverse  to  claim- 
ant.   App.,  g  1115. 

PRESUMPTIONS. 

the  supreme  court  of  a  state  presumed  to  decide  on  the  facts  before  it     App.,  §§  7 1 7, 7 1 8. 

in  favor  of  deed  by  agent  or  trustee.     Ag.,  g  472. 

what  presumptions  a  jury  can  legitimately  make  —  immediate  inferences  from  established 

facts.     Ag.,  g  415  . 
presumption  in  favor  of  the  correctness  of  an  account  rendered  and  not  objected  to. 

Acc't,  gg  1,  3-9,  16. 
where  the  statute  requires  a  copy  of  the  award  to  be  served  before  moving  for  judgment, 

a  coroplianee  is  presumed;  it  need  not  appear  of  record.    Arb.,  g  126. 
presumptions  as  to  awards.    Arb.,  g  1 28. 

presumptions  in  favor  of  the  action  of  the  court.     App.,  g  1946. 
the  presumption  is  against  the  action  of  the  court  in  rejecting  admissible  evidence.    App.| 

g  1953. 

PRINCIPAL  AND  AGENT.    See  Agent;  Broker;  Factors;  Power  of  Attorney. 

PRIORITY  OF  UNITED  STATES. 

assumpsit  against  assignee.    Actions,  g  142. 

PRIVATEER. 

responsibility  of  owners  of  privateer.     Ag.,  g  267. 

PRIVATE  SURVEY.    See  Surveys, 

PRIVILEGED  COMMUNICATIONS.    See  Attorneys, 
rule  as  to  privileged  communications.     Att^yS)  g  47. 

PROCEEDINGS  IN  EQUITY.    See  Equity. 

PROCEEDINGS  IN  REM. 

in  general.     Actions,  §§  486-509. 

proceedings  in  rem  are  not  criminal  but  civil  cases.     App.,  §  2445. 

PROCESS.    See  Service  of  Process. 

PROCTORS.    See  Attorneys. 

PROFERT. 

making  profert  of  deed  or  other  instrument  makes  it  part  of  the  record.    App.,  g  1924. 
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PROVOST  COURT. 

jurisdiction  of.     App..  g  1047. 

legality  of,  not  federal  question,  when.    App.,  §  1047. 

PUBLICATION.    &ee  Notice. 

PUBUC  DOCUMENTS. 

cannot  be  seized  Under  writ  of  replevin.    Actions,  §  854. 

PUBLIC  LANDS.    See  EnMes. 

PUBLIC  OFFICER.    See  Officer;  Service  of  Process 

PUBLIC  POLICY. 

as  to  arbitration  and  award,  mistake  of  arbitrators.    Arb.,  g  1 5S. 
contract  to  obtain  appointment  from  government  against.    Att'js.  §  366. 
irrevocable  power  of  attorney  to  vote  stock  in  corporation  not  against.    Ag.,  §  510. 

Q- 

QUI  TAM  ACTIONS.    See  Actions. 

QUITCLAIM  DEED. 

when  subsequently  acquired  title  will  inure  to  a  quitclaim  purchaser.    Ag.,  §  48 1. 

QUO  WARRANTO. 

a  quo  warranto  case  brought  by  private  individuals  in  the  name  of  the  state  will  not  be 

advanced.    App.,  §  2577. 
a  writ  of  error  will  not  lie  from  a  judgment  affli-ming  the  judgment  of  the  lower  court 

sustaining  a  demurrer  to  a  rejoinder  in  a  quo  warranto  proceeding.    App.,  §  305. 

R. 

RAILROADS.    See  Right  of  Way. 

inquisition  of  damages  for  property  injured  by  railroad  company.    App.t  §  1945. 

RATIFICATION.    See  Agent;  Pmoer  of  Attorney, 
a  question  of  fact  for  the  jury.    Ag.,  g  334. 

REAL  PARTIES  IN  INTEREST.    See  Parties,  ^ 

REASONABLE  TIME. 

when  a  question  of  law  and  when  one  of  law  and  fact.    Acc*t»  g  S« 

RECEIPT.    See  Evidence, 
of  seaman.    Acc*t,  g  88. 
is  but  prima  facie  evidence.    Acc*t,  8  23. 
principal  not  bound  by  receipt  in  full  of  agent  when  unauthorised.    Ag.,  g  278. 

RECEIVER. 

may  Hue  in  Connecticut  for  a  conversion  which  occurred  prior  to  his  appointment.    Ag., 

RECONSTRUCTION  ACTS. 

validity  of  acts  of  judge  under  reconstruction  laws.    App.,  g  845. 

RECORD.    See  Authentication  of  Records:  Opinion. 

cannot  be  affected  by  orders  of  state  court  after  writ  of  error.    App.,  g  1102. 

effect  to  be  given  those  of  another  state.    App.,  ^  1075. 

authentication  of  documents  from  another  state.    App.,  g  1072. 

failure  of  state  court  to  give  proper  effect  to  records  of  another  state.    App.,  g  1071 

opinion  is  not  a  part  of.    App.,  g  1 123. 

jurisdiction  must  be  shown  by.    App.,  !^  1219. 

lurisdiction  must  appear  on.    App.,  g  1043. 

it  is  suiBcient  for  record  to  show  an  act  of  conj2p*ed9  is  applicable  to  a  case  involving  the 

constitutionality  of  state  law.  to  give  federal  jurisdiction.    App.,  g  120S. 
order  of  state  court  after  writ  of  error  not  part  of  the  record.    App.,  g  1807. 
opinion  no  part  of.    App.,  g  1 20B. 

depositions,  affidavits,  etc.,  how  made  part  of  the  record.    App.,  g  1942. 
the  facts,  to  constitute  a  part  of  the  record,  must  be  authenticatcxl  by  the  court.    App., 

g  ni41. 
altliough  a  record  brought  up  on  writ  of  error  has  no  bill  of  exceptions,  the  supreme 

court  will  hear  the  party  as  to  whether  he  can  show  error  in  the  record.    App..  g  1938. 
making  profert  of  deed  or  other  instrument  makes  it  part  of  record.     App.,  g  1 9ii4. 
of  the  difff  rc^t  methods  of  incorporating  errors  into  the  record.    Demurrer  to  evidence. 

App.,  g  1928  and  note. 
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R  ECORD  —  continued. 

writ  of  error  brins^s  up  the  whole  record,  including  bills  of  ejLOBptlong.  Error  appar- 
ent may  be  raised.    App.,  §  1 920. 

authentication  of  tranacript  of  record.    App.,  §  1 709. 

aU  testimony  which  was  before  the  circuit  court  ought  to  appear  in  the  record  of  chancery 
cases  appealed  to  the  supreme  court.    App.,  §  1707  and  note. 

BKCORDINO. 

the  registry  of  a  deed  or  paper  which  is  not  required  by  law  to  be  registered  is  not  con- 
structive notice  of  its  existence.     Arb..  g  IHO. 

notice  of  the  existence  of  deeds  or  papers  of  which  the  law  does  not  require  a  r^istry 
must  be  proved  by  matter  in  paU,    Arb.,  M 8 1  • 

REDEMPTION.    See  Taxes. 

KErERiEEt 

report  will  be  set  aside  for  errors  of  law.  Arb.,  §213. 
no  new  evidence  on  exceptions  to  report.  Arb.,  ^  202. 
additional  exceptions  to  report.     Arb.,  §203. 

REFEREE,  TRIAL  BY.    See  Trial  by  Court 

REGISTER  AND  RECEIVER. 

the  courts  are  not  bound  by  the  decision  of  the  register  and  receiver  as  to  right  of  entry 

of  claimant  in  cases  of  fraud.    App.,  §  1116. 
of  hud  office,  have  no  power  under  act  of  May  8,  1822,  to  adjudicate  land  titles.    App», 
§  lld^. 

REGISTRATION.    See  Becording. 

REHEARING.    See  Appellate  Practice;  Equity  Practice. 
in  general.    App.,  g§  2477-80. 
rules  as  to.     Att'vs,  g  167. 
a  motion  for  a  rehearing  cannot  be  illed  except  at  the  term  in  which  the  Judgment  was 

rendered.    App.,  §  2476  and  note, 
none  in  supreme  court  unless  concurring  judge  doubts.    App.,  g  2472. 
order  overruling  motion  for  rehearing,  not  final.    App.,  g  299. 

RELIGIOtJS  LIBERTY. 

questions  of,  belong  to  the  states.    App.,  §  1257. 

REMANDING  CAUSE.    See  Appellate  Practice;  Removal  of  Causes. 

REMITTITUR.      * 

may  be  entered  in  the  supreme  court.    App.,  f^  2594,  8604. 

though  a  declaration  in  debt  must  claim  a  precise  sum,  where  the  sum  demanded  is  in 

excess  of  that  established  to  be  due,  |)laintiff  may  enter  a  remittitur  of  such  excess  and 

have  judgment  for  the  balance.    Actions,  gg  800,  ii05,  806. 

REMOVAL  OF  CAUSES. 

no  appeal  to  state  court  after  removal  to  federal  court.    App.,  g  178. 

the  removal  of  causes  is  bas3d  on  an  implied  power.     App.,  ^  708. 

the  removal  of  causes  would  be  inadequate  if  it  did  not  act  on  state  courts.    App.,  ^  709. 

order  of  circuit  court  remanding  cause,  removed  to  it,  back  to  state  court,  is  final.    App., 

t§80l. 
dismissal  of  petition  for  removal,  not  final.     App.,  g  302. 
when  the  right  not  properly  set  up.     App.,  §  1092. 
what  must  appear  to  give  supreme  court  jurisdiction  for  refusal  of  state  court  to  remove 

cause.    App.,  §  lOdl. 
writ  of  error  lies  to  the  highest  state  court  affirming  the  judgment  of  the  inferior  court 

afrer  refusal  of  applicatiou  to  remove  the  cause.     App.,   ^  1089,  1090. 
application  for  not  properly  made  and  exception  saved.    App..  g  1(^7. 
w^'it  of  error  lies  where  state  court  refuses  to  remove  cause.     App«.  g  1083. 
where  the  state  court  removes  a  cause,  writ  of  error  will  not  lie.     App.,  §^083. 
jurisdiction  to  review  judgment  of  state  court  refusing  to  remove  cau.«^.     App.,  g  1085. 
the  supreme  court  has  no  jurisdiction  of  writ  or  error  to  state  court  far.     App.,  ^  1084. 
where  a  case  is  removed  from  a  state  court,  and  an  appeal  is  taken  from  an  onler  of  the 

circ:uit  court  confirming  a  sale,  the  question  of  jurisdiction  cannot  be  reviewed*     App., 

g2154. 

REPEAL  OF  LAWS.    See  Statutes;  Vested  Rights. 

REPLEVIN.    See  Replevin  Bond. 

in  general.     Actions,  §§  312-317,  818-343,  344-390. 

replevin  lies,  when.    Actions,  <:i§  311^^15,  321-323,  327,  388,  330-331,  844-053. 
judgment.     Actions,  ^J;  309-373. 
parties.     Actions,  ^j4  379-381. 
m  Louisiana.     Actions,  g  o78. 

a  judgment  in  replevin  may  be  good  though  not  in  the  alternative*     Actions,  §  404 
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REPLEVIN  —  continued. 

rule  as  to  goods  in  custodia  legis.    Actions,  g§  B^,  824,  825,  344. 

lies  for  goods  seized  under  execution  against  a  third  ]>erson.    Actions,  §§  8t2,  319,  820. 

whether  replevin  will  lie  for  goods  of  another  seized  in  possession  of  debtor.    Actions, 

g  b:27. 

at  common  law  the  action  never  lies  without  there  has  been  a  tortious  taking.    Actions, 

^818,  8  HO,  881. 
lies  for  timber  severed  from  realty.    Actions,  §8  814,  832.  838. 
property  seized  under  revenue  law.    Actions,  ^§  815,  3.^6. 
plea  thai  the  property  replevied  is  not  the  property  of  plaintiff  is  good  in  bar.     Actions, 

§§841-343. 
opening  and  closing  in  argument.    Actions,  §  877. 
when  defendant  may  resume  possession  without  being  guilty  of  contempt.    Actions, 

g  876. 
replevin  lies  to  tr^  title.    Actions,  §  828. 
plea  of  sheriff  in  justification.    Actions,  g  897. 
writ  de  homine  replegiando.    Actions,  §§  898,  899. 

conflict  of  jurisdiction  between  federal  and  state  courts.    Actions,  gg  895,  896. 
jurisdiction  of  federal  and  state  courts.    Actions,  g^  1^,  894. 
for  eoods  distrained.    Actions,  g^  882-892. 
affidavit  for  the  writ    Actions,  g  874. 
recovery  of  a  part.    Actions,  s^  875. 

right  of  immediate  possession  a  requisite  of  the  action.    Actions,  g§  863,  864 
pleading  and  evidence.    Actions,  gg  iB65-^. 
issue  of  non  cepit.    Actions,  g§  3J9o-88. 
evidence  under  issue  of  non  depit*    Actions,  gg  866-68. 
plea  of  non  cepit    Actions,  g  881. 

not  the  proper  mode  to  test  regularity.of  proceedings.    Actions,  g  847. 
will  not  lie  by  holder  of  warehouse  receipt  against  warehouseman.    Actions,  g  349. 
factor  who  has  performed  work  on  goods  can  maintain  replevin.    Actions,  g  861. 
judgment  for  defendant,  measure  of  damages.    Actions,  gg  816,  840. 
return  of  goods  to  defendant,  under  statute  of  Maryland.    Actions,  g  8 1 8. 
how  far  judgment  in  replevin  conclusive  in  suit  on  replevin  bond.    Actions,  g  405. 
for  logs.    Actions,  gg  358-860. 
possession  follows  title.    Actions,  §g  861-864. 
lies  for  recovery  of  private  papers.    Actions,  g  856. 

does  not  lie  to  recover  property  seized  under  revenue  law.    Actions,  g  857. 
*   public  documents  cannot  be  seized  under  writ  of.    Actions,  g  854. 
United  States  may  replevy  its  own  property  wrongfully  sold  for  non-payment  of  import 

duties.     Actions,  $  855. 
propertjr  subject  to.    Actions,  gS  854-857. 

agamst  insolvent  i)urchaser.    Actions,  g  358.  * 

against  officer  seizing  goods  without  authority.    Actions,  g  848. 


of  property  seized  for  taxes.    Actions,  gg  846,  847. 

md.y  be  maintained  by  factor,  when.    Agency,  gg  679,  682,  683. 


REPLEVIN  BOND.    See  Replevin, 

in  general.    Actions,  J^g  400-407,  40?-419. 

dehvery  bond.    Actions,  ^g  420,  421. 

action  on.     Actions,  gg  41*^-419.  ; 

alternative  judgment.    Actions,  g  400. 

rule  as  to  suit  by  real  partv  in  interest.    Actions,  g  403. 

certiorari  to  perfect  record.    Actions,  g  4o7. 

execution  not  necessary  to  authorize  suit  on  replevin  bond.    Actions,  g  406. 

how  far  judgment  conclusive  in  suit  on  replevin  bond.    Actions,  g  405. 

measure  of  recovery.    Actions,  g  401. 

issuing  execution  not  a  prerequisite  to  suit  on  bond.    Actions,  g  402. 

signing  and  sealing.    Actions,  g  408. 

posses«?ion  of  property.    Actions,  g  409. 

motion  to  quash  for  want  of  surety.    Actions,  g  410. 

liability  of  officer.    Actions,  g  411. 

REPLICATION. 

the  want  of  a  replication  must  be  objected  to  in  lower  court.    Ag.,  g  376. 
ruling  on  a  demuiTer,  how  preserved;  demurrer  abandoned  by  ming  replication.    App., 
g  ly40. 

RESTITUTION.    See  Writ  of  destitution. 

RESULTING  TRUST.    Sec  Trusts. 

RETAINER.    See  Attorneys. 

RETROSPECTIVE  LAWS. 

power  of  attorney  not  affected  by  subsequently  enacted  statute.    Ag.,  g  610. 

REVENUE.    See-Ref«nuc  Laws:  Taxes, 

when  action  of  debt  lies  for  duties,  etc.    Actions*  gg  284-289. 
who  liable  for  internal  revenue.    Actions,  §335. 
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REVENUE  COLLECTOR.    See  Collector  of  Revenue. 

REVENUE  LAWS,    See  Collector  of  Revenue;  Revenue;  Taxes. 

replevy  of  property  seized  under  revenue  laws.    Actions,  §§  315,  336,  357. 

REVERSAL.    See  Appellate  Practice. 

REVISED  STATUTES. 

are  a  revision  and  consolidation,  not  an  enactment.    App.,  g  1505. 

RHODE  ISLAND. 

what  is  the  highest  court  in.    App.,  §  778. 

RIGHT  OF  WAY. 

grant  of  right  of  way  to  a  railroad  construed.    App.,  §8109. 

RIGHTS. 

claimed  under  acts  of  congress,  when  no  federal  jurisdiction.    App.,  §§  1160-68. 

RIPARIAN  RIGHTS.  ^ 

action  for  diverting  water,  thoii^  causing  no  actual  damage.    Actions,  g  58. 

ROLLS.    See  Attomeye. 

RULES  OP  COURT. 

a  bill  of  exceptions  may  be  drawn  out  and  signed  after  the  term ;  rules  of  court     App., 

g  l(i59. 
if  the  court  below  errs  in  its  construction  of  the  rules  of  the  supreme  court,  its  decision 

will  be  reversed.    App.,  §  2312. 
a  uniform  course  of  practice  equivalent  ta    App.,  g  1293. 

S. 

SALES.    See  Contracts. 

SCHOOL  LANDS. 

decision  of  state  court  against  claim  to  school  lands  under  act  of  congress,  federal  juris- 
diction.   App.,  §  1156. 

SEAL. 

requisite  in  power  of  attorney*  when.    Ag.,  gg  494,  495. 

SEAMEN. 

settlement  of  account  for  wages,  how  far  conclusive.    Acc*t,  S^g  83.  80. 
shipping  articles  constitute  a  several  contract  with  each  seaman.    App.,  g  5H2. 
action  of  account  will  not  lie  for  seaman's  interest  in  whaling  voyage.    Acc't,  §  48. 

SECESSION. 

judgment  after  ordinance  reviewable  on  writ  of  error.    App.,  §  1050. 
bond  given  imder  convention  held  valid  by  state,  error  lies.    App.,  g  1019. 

SECESSION  CONVENTION.    See  Secession. 

SECRETARY  OF  THE  INTERIOR. 

to  set  aside  survey  of  Spanish  grant,  right  of,  sustained  by  state  court,  federal  jurisdiC' 
tion.    App.,  $^  1149. 

SEIZURE.  • 

if  a  jury  trial  is  denied  in  case  of  a  saizure  on  land,  the  judgment  will  be  reversed.  App., 
§2.^18. 

SEIZURE  ON  LAND.    See  Seizure. 
SEIZURE  ON  WATER.    See  Seizure. 

SELLING  LIQUORS.    See  Liquors. 

SERVICE  OF  PROCESS. 

waiver  by  general  appearance.    Ag.,  §  540. 

power  to' con  teas  judgment  is  a  waiver  of  service  of  process.    Ag.,  §  623. 
person  ftcrved  wiih  process  as  agent  of  corporation  may  deny  the  relation.    Ag. ,  §  9. 
the  appearance  of  defendant  waives  irregularity  in  citation.     App..  g  801. 
case  will  not  lie  against  officer  executing  a  writ,  unless  his  conduct  in  tJie  matter  has  been 
malicious.    Actions,  g  249. 

SET-OFF. 

of  claim  against  agent,  against  principars  claim.    Ag.|  §§  10-13. 

SHERIFF. 

plea  of  justification.    Actions.  §  397. 
trial  of  right  of  property  by  sheriff.    Actions,  ^  326* 
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SIGNATURE. 

a  printed  name  is  not.    Att'ys,  §  90. 

SLAVERY. 

oSs;irin^  of  slave  mothera  were  slaves.    App.,  §  1059. 

the  oixlinance  of  nS7  did  not  emancipate  the  slaves  then  in  the  territory.    App.,  §  1058. 

scope  of  ordinance  of  1787  as  affecting  slavery.     App.,  ^  106 1. 

the  supreme  couit  has  no  jurisdiction  to  review  decision  of  state  court  concerning  slavery, 

when.     App.,§  lOttO. 
powera  of  master's  agent.    Ag..  §:5  97,.  98. 

refusal  of  certain  instruction,  no  federal  question      App.,  §  1068. 
ri^ht  to  freedom.     App.,  §  1057. 

slave  carried  for  residence  into  free  state,  free,  no  federal  question.    App.,  ^  1063. 
^aves  liberated  by  going  into  free  state  with  master's  permission,  no  federal  qua^ttion. 

App,.  g  I0.:4. 
a  sale  of  slave  held  valid  by  state  court  notwithstanding  state  constitution,  no  federal 

question.     App.,  g  1065. 
action  on  the  case  will  lie  for  wrongfully  taking  po^usssion  of  a  slave  and  finally  losing 

him.     Actions.  §  246.  • 

SOLICITORS.    See  Attorneys, 

SPANISH  GRANTS.    See  French  Grants;  Grants. 

acted  on  bv  congress,  when  state  court  rejects  claim  under,  federal  question.    App.^ 

g§  1150,  1153. 
decision  of  state  sustaining  the  right  of  secretary  of  interior  to  set  aside  survey  of,  federal 

jurisdiction,    App.,  S  1149. 
decision  by  state  court  between  Spanish  and  French  grants,  no  federal  jturisdiction.    App., 

§  r.4i. 

a  confirmation  by  the  United  States  of  an  alleged  Spanish  concession  and  a  quitclaim 

patent  are  of  equal  validity.    App.,  {}  1131. 
where  a  French  or  Spanish  title  is  confirmed,  whether  it  is  a  title  derived  from  the  United 

States.    App.,  gll2f9. 

SPECIAL  VERDICT.    See  Agreed  Statement;  Verdict. 

SPECIFIC  PERFORMANCE. 

of  agreements  to  arbitrate,  cases  cited.    Arb.,  ^  74-77,  118. 

specific  enforcement  of  awards  and  contracts  to  arbitrate.    Arb.,  S  66. 

equity  may  enforce  specific  performance  of  an  award.    Arb.,  §  173. 

equity  will  not  do  a  vain  and  imperfect  act,  nor  enforce  a  specific  perforraanoe  when  It 

will  work  injustice.    Arb.,  g  70. 
specific  performance  of  a  contract  is  not  a  matter  of  right,  but  rests  in  the  sound  discre- 

tion  of  the  court.    Arb.,  §§  67,  17«. 
plaintiff  must  aver  a  readiness  and  willingness  to  perform.    Arb  ,  §  1 74. 
specific  performance  not  decreed  when  the  party  has  been  guilty  of  laches.    Arb.,  8  176. 
when  lapse  of  time  may  be  overlooked  in  a  suit  for  specific  performance.    Arb.,  §  178. 
of  a';:reement  by  creditor  to  receive  specific  articles  m  satisiaction  of  debt    A^.,  §§  457, 

460. 

STATE  COURTS.    See  Courts;  WHts  of  Error. 

the  provision  securing  jury  trials  to  every  person  where  the  value  in  controversy  exceeds 
$20.  df)e8  not  apply  to  trials  in  state  courts.    App.,  ^  900. 

cases  described  in  the  constitution  as  of  federal  jurisdiction  may  arise  in  state  courts. 
App.,  g  700. 

a  decision  of  the  highest  court  of  a  state  is  conclusive  as  to  the  law  o(  the  state.  App., 
g  1009. 

cannot  deny  the  jurisdiction  of  the  supreme  court  in  cases  brought  here  for  decision  and 
sent  back  with  a  judgment  to  be  executed.     App,,  §  740. 

state  courts  must  obey  mandate.    App.,  g  /37. 

when  a  particular  court  is  considered  the  highest  court  of  the  state.    App.,  g  1090. 

where  a  mandate  is  sent  to  the  highest  court  in  the  state,  directing  it  to  conform  its  judg- 
ment to  the  opinion  of  the  supreme  court,  it  may  dismiss  the  case.    App.,  g  2718. 

as  to  allowance  of  writs  of  error  to.     App.,  g  1 2213. 

construction  of  contract  exclusively  for.     App.,  g  1 1 S 1 . 

wliere  the  state  court  rejects  evidence  offered  to  impeach  a  patent,  and  holds  the  x>atent 
valid,  the  supreme  court  has  no  jurisdiction.    App.,  g  1 114. 

STATED  ACCOUNT.    See  Accounts, 

balances  stiiick  in  broker's  pass  book  are  stated  accounts.    Ag.,  gg  538,  535. 

STATE  GRANTS.    See  Grants, 

adverse  claims  under,  not  federal  question.    App.,  g  1113. 

STATE  LAWS.    See  Decisions  of  State  Courts, 

questions  under,  as  giving  federal  jurisdiction.     App.,  gg  1188-98. 
construction  of,  when  may  raise  a  federal  question.    App.,  gg  1198,  1220. 
the  supreme  court  cannot  declare  void,  unless  in  conflict  witn  constitution  or  laws  of  the 
United  States.    App.,  g  1212. 
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STATE  LAWS  — continued. 

as  to  the  form  of  indictments,  not  federal  question.     App.,  ^  1214. 

only  involved  in  the  state  decision,  no  federal  jurisdiction.    App.,  §  1205. 

where  the  state  decision  is  against  the  validity  of  a  state  law,  no  federal  jurisdiction. 

App.,  g  1201. 
validity  of.    App.,  g  1 1 72. 

validity  of  statutes  enacted  by  a  body  not  organized  as  a  state.    App..  g  1 173. 
state  statutes  do  not  govern  the  practice  on  writs  of  error  in  the  federal  courts.    App.. 

g  1970. 
involved  in  a  case,  to  give  federal  jurisdiction,  it  is  sufficient  for  the  record  to  ahow  that 

an  act  of  congress  is  applicable.    App.,  g  1208. 

STATEMENT  OF  FACTS.    See  Agreed  Statement 

STATES. 

the  fifth  and  sixth  amendments  to  the  constitution  were  intended  as  limits  upon.  App.. 
§1215. 

the  supreme  court  has  no  juriscUction  to  decide  whether  the  body  which  enacted  a  statute 
is  a  state  or  not.    Actions,  §  1 1 7 1 .  *^ 

a  state  cannot  confer  upon  an  inanimate  object,  without  sense  or  reason  or  le^^al  capacity, 
the  right  to  prosecute  legal  proceedings  in  federal  courts.    Actions,  ^§  9,  1  (>10. 

where  an  officer  of  a  state  prosecutes  for  the  state,  the  citation  must  be  served  on  him. 
App.,  1677. 

unless  the  operations  of  a  state  are  embarrassed  by  delay,  its  causes  will  not  be  advanced 
on  the  docket.    App.,  $  2575  and  note. 

power  of  states  to  surrender  or  expel  fugitives  from  justice.    App.,  §g  1025-1028. 

police  power  of  states.    App.,  g  1027. 

what  is  granted  to  the  federal  government  is  forbidden  to  the  states.    App.,  g  1018. 

though  an  affirmative  grant  of  power  to  the  federai  gtivemment  is  not  a  prohibition  of 
the  same  power  to  the  states,  yet  where  tiie  exercise  of  the  power  by  the  state  is  incoo- 
sistent  with  and  repugnant  to  the  power  granted  to  the  United  htates,  it  will  be  con- 
sidered as  prohibi  tea  to  the  states.    App.,  ^  1020. 

whether  the  states  mav  exercise  a  power  where  the  federal  government  has  failed  to 
exercise  it.    App.,  g  1021. 

the  states  have  no  power  to  surrender  foreifj;n  fugitives.    App.,  g  1010. 

states  may  remove  persons  from  their  limits  under  the  police  power.  App.,  ^  1014, 
1026. 

concurrent  powers  of  the  states.     App..  jSS  1032,  1038. 

the  power  to  surrender  fugitives  may  be  dormant,  m  which  case  the  states  may  exercise 
it.    App.,  g  1034. 

the  power  to  deliver  up  fugitives  from  justice  from  foreign  countries  belongs  to  the  gen- 
eral government,  but  states  may  remove  pernons  from  their  limits  under  the  police' 
power.     App.,  ^g  1013,  1016,  1022,  1025,  10 i8. 

STATE  STATUTES.    See  Statutes. 

STATUTES.    See  Acts  of  Congress;  Confederate  Statutes;  Construction;  State  Latos;  United 
States, 
repeals  by  implication  must  clearly  appear.    App.,  g  1 827. 
effect  of  re-enactment  of  a  prior  act  by  a  later  one.    App.,  g  1328. 
intent  of  legislature  constitutes  the  law.    App.,  g  1330. 

STATUTES  OF  UMITATION.    See  Limitations, 
SUGGESTION  Of  DIMINUTION.    See  Certiorari 

m 

SUITS.    See  Actions;  Equity;  States;  United  States, 

SUMMARY  PROCEEDINGS.    See  Habeas  Corpus;  Mandamus. 
in  general.     Actions,  g§  98-102. 
constitutionality  of.    Actions,  gg  101,  102. 
against  sureties  on  appeal  bond.    Actions.  ^  OS. 

summary  proceedings  must  be  strictly  withm  jurisdiction.     Actions,  §  dS. 
against  marshal  under  state  statutes  authorizing  judgment  by  motion  against  shorlff  fail- 
ing to  pay  over  moneys  collected.     Actions,  g  100. 

SUPERCARGO. 

duty  of  supercargo  where  he  cannot  comply  with  instructions.    Ag.,  g  601. 

SUPERSEDEAS.    See  Appeal  Bond;  Appeals;  Appellate  Practice;  Writ  of  Error, 
summary  of  questions  concemino:.     App.,  g;  1445-88  and  notes;  1558-57. 
general  questions  as  to  time.    App.,  g§  155iMJ7. 
quo  warranto,    App.,  g  1692. 
mandamus,    App.,  §  159^1 
in  admiralty.    App.,  §§  1500,  1591. 
foreclosure  proceedings.    App.,  g  1580. 
in  bankruptcy.     Apj).,  §  1587. 
injunctions.    App.,  gg  158b-89. 
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SUPERSEDEAS — continued. 

order  to  pay  a  sum  to  maaiter.    App.,  §  1585. 

copy  of  the  writ  of  error  must  be  nled  with  the  clerk.    App.,  g  t577. 

may  he  obtained  by  only  part  of  the  joint  defendants.    App.,  §  1578. 

not  necessarjr  to  support  appeal.    App.,  g  1579. 

must  recite  judgment.    App.,  §  1580. 

"vacttted,  proceedings.    App.,  g  1581. 

must  ciKne  before  levy.    App..  §  1582. 

power  of  supreme  court  concerning;.    App.,  §§  1571-76. 

amount  of  bond.    App.,  ^g  15(58-70. 

office  of  a  8uper8edea8  in  Virginia.    App.,  §  730. 

appeal  taken  June  15,  1872,  governed  as  atiperseieas  by  act  of  June  1,  1873.    App.,  ^  62. 

summary  proceedings  ag^mst  sureties  on  appeal  bond  operating  as,  in  tiouisiana. 
App.,  §  99. 

authority  of  a  Justice  of  the  suprmne  court  to  approve  a  supersedeas  bond.  App.,  g  1540. 

to  supersede  a  decree  foreclosing  a  mortgage  the  security  must  be  equal  to  the  amount  de- 
creed to  be  due.    App.,  §  1538  and  note. 

a  writ  of  error  bond,  to  operate  as  a  supersedeas^  muA  cover  the  full  amount  of  the  judg- 
ment.   App. ,  ^  1 5 3 6  and  note. 

a  bond  not  suificient  for,  if  it  fails  to  secure  costs.    App.,  §  1535. 

where  the  approval  of  a  bond  is  obtained  by  fraud  and  perjury  the  supersedeas  will  be 
vacated.     App.,  g  1528. 

an  appeal  must  be  perfected  in  ten  days  to  operate  as  a  supersedeas.    App.,  §  1526. 

an  appeal  will  not  operate  as  a  supersedeas  unless  an  appeal  bond  be  given.  App., 
^1525. 

a  writ  of  error  will  not  operate  as  a  supersedeas  unless  the  writ  be  sued  out  within  ten 
days  from  the  rendition  of  the  judgment.    App.,  ^  1523. 

a  bond  given  on  an  appeal  in  a  common  law  proceeding  will  not  operate  as  supersedeas. 
App.,  g  1522. 

in  case  of  a  supersedeas  the  lower  court  will  be  restrained  from  executing  the  decree. 


App.,  ^  1519. 
ie  mill] 


the  filing  of  a  bond  in  sixty  days  stays  further  proceedings.    App.,  g  1520. 

an  appeal  will  operate  as  a  supsrseieas  if  taken  within  ten  days  after  a  petition  to  open 
the  final  decree  is  overruled.     App.,  g  1515. 

where  an  appeal  is  dismissed  for  want  of  prosecution,  a  second  appeal  will  not  operate 
as  a  supersedeas,    App.,  g  1517. 

what  necessary  to,  prior  to  the  act  of  1872.     App.,  §  1507. 

what  necessary  to,  under  the  act  of  1873.     App.,  g  1508, 

an  appeal  will  operate  as  a  supzrsedeas  if  taken  in  ten  days  after  judgment  or  decree  pro- 
nounced or  entry  thereof  iu  form.     App.,  g  1509. 

is  not  valid  unless  there  has  been  a  writ  of  error  served  or  an  appeal  taken  within  sixty 
days  after  the  ]%ndition  of  the  judgment.     App..  g  1503. 

cannot  be  granted  by  a  justice  of  the  suprema  cuurt  unless  the  appaal  is  taken  in  sixty 
da3's.     App.,  g  1504. 

statutes  and  decisions  reviewed  on  the  subject.    App.,  g  1502. 

a  writ  of  error  duly  sued  out  of  the  circuit  court  becomes  a  supersedeas  without  any 
order  of  the  court.    App.,  g  150  J. 

for  a  writ  of  error  to  operate  e^  a  supersedeas  it  must  be  filed  in  sixty  days  after  final 
judgment.     App..  g  1499. 

the  power  of  a  justice  of  the  supremo  court  to  grant.     App..  g  1493. 

a  writ  of  error  to  a  state  court  operates  as,  when.    App.,  g  1485. 

appeals  and  writs  of  error  become  a  supsrssdeas.  not  by  process  issued  by  the  supreme 
court,  but  by  the  provisions  of  the  judici?n*y  act.     App..  ?i  14■^6. 

wriis  of  error  filed  within  ten  days  after  refusal  of  petition  for  rehearing,  sufficient  bond 
having  been  given,  operate  as  u  supersedeas.     App.,  g  1484. 

where  a  justice  of  the  supreme  court  takes  security  tor  a  supersedeas,  the  amount  will 
not  be  increased  unlesi  there  be  a  cha^ige  of  circumstances.     App.,  g  1543. 

bond  filed  in  time  to  operate  as  a  supersedeiis.    App.,  g  07. 

appeals  and  writs  of  error  to  the  suprema  court  of  tlie  United  Stat3s  operate  as  a  superse- 
deas as  soon  as  proper  security  is  given.    App.,  g  1 550. 

SUPERSEDEAS  BONDS.    See  Appeal  Bondi;  Supersedeas. 

SUPERVISORS.    See  Town  Supervisors. 

SUPREME  COURT.    See  Appeal;  Appellate  Practice;  Federal  Question;  Jurisdiction;  Man- 
date; Writ  of  Error. 

1,  Appellate  Jurisdiction. 
summary  of  questions  of,  affecting  land  titles.    App.,  g^  1105-13. 
boundary  as  alTecting.    App.,  gg  ilOO.  1101,  1103,  1103,  1104. 
attaches  as  soon  as  appeal  or  writ  of  error  is  allowed.     App.,  g  14S0. 
none  in  criminal  cases.     App.,  gg  300  J-H. 

"  "  1339-45. 

App.,  §  1216. 
reasons  why  it  has  ho  jurisdiction.    App.,  g  1079. 
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attaches,  when.     App.,  ii)  1551. 

must  be  shown  by  thn  record.     App.,  §  1 219. 

citation  necessary  to  confer  juris. fiction.    App.,  §  1665  and  note. 

conHent  will  not  ti;ive  juris liction.     App.,  ^.;^  518,  5k5. 

8upr(*nie  court  wilKnot  take  cognizance  of  an  agreed  case*    App.,  %  4S0« 

when  a  state  is  a  piirty.     App.,  §.:^  459-471. 

under  act  to  enforce  right  to  vote.     App.,  g  473. 

power  of  supreme  court  to  execute  its  awn  decrees.    App.,  §  736. 

amendments.     App.,  }^:$  520,  595. 

jurisdiction  must  appear  from  record.    App.,  ^^  888.  889. 

act  of  1867;  jurisdiction  and  effect.     App..  J§^  854,  877. 

ap()ellate  jurisdiction  of  the  supreme  court  under  g  25  of  the  judiciary  act.     App.,  §  682. 

final  judgments.     App.,  ^^  758,  759. 

the  relative  powers  and  limits  of  jurisdiction  of  the  United  States  and  of  state  courts. 
App.,  8  725. 

has  no  jurisdiction  unless  tlie  transcript  be  filed  during  the  term  next  succeeding  the  ap- 
peal   Ajpp.,  ^  ]3«)9.  # 

the  time  within  which  an  appeal  must  be  taken  must  be  computed  from  the  entry  of  the 
final  decree.    App.,  §  I  .'IU7. 

when  a  writ  of  error  is  applied  for  and  allowed  the  jurisdiction  of  the  supreme  court  at- 
taches.   App.,  ^  1*^49. 

want  of  regular  writ  of  error,  or  due  filing  of  transcript,  cannot  be  waived.  App., 
g  1  H«6. 

the  supreme  court  has  no  jurisdiction  to  issue  a  mandamus  to  restore  an  attorney  who 
has  been  disl>arred  by  the  lower  court.    Att*yi*«  g  2;!. 

supreme  court  has  no  appellate  jurisdiction,  unless  expressly  conferred.  App.,  g§  157, 
15f»,  5HS. 

to  give  supreme  court  jurisdiction,  the  matter  in  dispute  must  he  money,  or  some  value 
which  can  be  calculated.     App.,  ^  220. 

supreme  court  possesses  only  such  appellate  power  as  is  conferred  by  act  of  congress. 
App.,  §219. 

an  afilrraative  description  of  the  powers  of  the  supreme  court  is  understood  as  prohibit- 
ing the  exercise  of  others.     App.,  g§  42!5,  450. 

legislative  exceptions  to  appellate  power  of  supreme  court.    App.,  §  4B8. 

jurisdiction  of  supreme  court  is  limited  by  acts  of  congress.     App.,  ^  440,  447. 

though  the  lower  court  had  no  jurisdiction,  the  supreme  court  will  take  it  to  reverae  the 
juogment.    App.,  ^  446. 

where  the  guardianship  of  children  is  the  only  matter  in  controversy,  the  supreme  court 
has  no  jurisdiction.     App.,  ^  551. 

collateral  and  conse<]uential  liabilities,  and  those  accruing  by  way  of  estoppel,  are  inad- 
missible to  give  jurisdiction.     App..  g  546. 

the  supreme  court  has  no  jurisdiction  from  an  order  releasing  a  party  from  imprison- 
ment.   App.,  g  552. 

the  statute  in  defining  the  appellate  powers  of  the  supreme  court  negatives  the  exercise 
of  other  powers.     App.,  g  564. 

the  jurisdiction  of  the  court  is  not  affected  by  the  fact  that  the  judgment  is  for  coin. 
App.,  g  568.  • 

controlled  by  the  law  in  force  at  the  time  the  writ  of  error  is  issued.    App.,  ^  473,  524. 

where  law  granting  jurisdiction  is  repealed  or  has  expired.     App.,  gg  473,  474. 

no  review  by  certiorari  of  proceedings  of  military  tribunal.     App.,  g  470. 

jurisdictional  questions  must  be  raised  in  lower  court  and  appear  on  record.  App.r 
§g  589.  6 1 0. 

damages  must  appear  on  face  of  pleading;  computation  of  interest.    App.,  g  535. 

pending  cases  fall  with  the  repeal  of  the  law.     App.,  g§  521,  589. 

writ  of  error  not  properly  signed  and  certified.    App.,  g  8. 

where  no  appeal  is  provided  by  law.    App.,  g  4. 

allowance  of  appeal  necessary  to  jurisdiction.     App..  gg  74-76. 

when  jurisdiction  ceases  upo^  admission  of  territory  to  Union.    App.,  gg  190,  191. 

appellate  jurisdiction  of  the  supreme  court  is  derived  from  the  constitution,  subject  to 
such  exceptions  as  congress  may  make.    App.,  g  226. 

£.  Jurisdiction  Over  Federal  Churts. 
general  rules  governing.     App.,  gs  4  i8,  489  and  notes;  447-453. 
cannot  be  abridged  by  state  legislature.    App.,  g  479. 
in  case  removed  from  state  court.     App.,  g  478. 

no  appeal  because  of  importance  of  the  question  involved.    App.,  §  673. 
judgment  of  circuit  court  in  bankruptcy  matters.     App.,  g  667. 
congress  may  confine  the  jurisdiction  of  the  supreme  court  on  appeals  in  admiralty  to 

questions  at  law  arising  on  the  record.     App.,  g  19<)4  and  note, 
in  prize  cause  before  act  of  March  8,  1868.    App.,  ^  477. 

supreme  court  has  no  jurisdiction  of  prize  case  certified  from  circuit  court.    App.,  g  1 53« 
pnze  case  transferred  to  supreme  court.     App.,  g  144. 
appeal  to  supreme  court  from  judgment  of  circuit  court  in  habeaa  corpus*    App.,  ^  224. 

225.. 
in  habeas  corpus  cases.    App.,  gg  468-68. 
jurisdiction  of  appeals  in  bankruptcy.    App.,  gg  2900-2908. 
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appellate  jurisdiction  over  the  court  for  tlie  territory  of  Orleans.    App.,  §  443. 

in  cases  from  Washington  territory.     App.,  §  ^l. 

over  circuit  court  of  District  of  C^olumbia.     App.,  §  482. 

appeal  from  the  supreme  court  of  the  territory  of  Orej^con.    App.,  §§  538,  608. 

of  the  court  from  which  the  case  is  brought    App.,  §§  625-629. 

E leadings.    App.,  §  658. 
md  titles.     App.,  §§  654-657. 
no  vested  right  to  an  api>eal.     App.,  gg  523,  590. 
citizenship  as  a  jurisdictional  fact.     App.,  §§  454-462. 
disagreement  between  judges  below.    App.,  ^  520. 
amount  immaterial  in  cases  of  division  of  opmion.    App.,  §§  65S,  659. 
right  to  office.    App.,  §§  671,  672. 

a.  Amount  in  Controversy.* 

summary  of  questions  as  to  the  amount  in  controversy.  App.,  §)§  488-541  and  notes; 
615-24. 

uniting  several  claims.    App.,  ^§  508-^10,  576. 

joinder  of  several  creditors  to  set  aside  a  fraudulent  conveyance.  App.,  §§  510,  574, 
575. 

joinder  of  distinct  causes  in  favor  of  distinct  parties.     App..  ^§  509,  573. 

suit  against  defendants  severally  liable,  judgment  of  dismissal.     App.,  gg  508,  571. 

limited  to  amount  named.     App.,  §  520. 

amount  shown  by  prayer.     App.,  §  527. 

value  not  appeanng  from  the  record.    App.,  §  528. 

interest  upon  recovery.    App.,  §<$  642-644. 

proof  of  value.    App.,  |§  636-611. 

value  in  controversy.     App..  §§  630-685. 

aggregated  claims.    App.,  ^§  649,  652. 

value  at  date  of  decree.     App.,  ^i^  647,  648. 

bui-den  to  show  jurisdictional  amount  is  on  appellant.    App..  §§  645,  640. 

proceeding  to  compel  a  recanvass  of  votes.    App.,  g§  587,  o07. 

writ  of  restitution.     App.,  g§  536.  606. 

enjoining  the  sale  of  kmd  for  taxes.     App.,  S  585. 

under  the  patent  law.     App.,  §§  533,  534,  6U2,  603,  660-662. 

under  revenue  laws.     App.,  g^  532,  601. 

suit  ngainst  a  notary  for  damages.    App.,  §  531. 

bill  for  partition.     App..  ^  530. 

in  replevin.     App.,  ^§541,  6 1 4. 

mining  claim.     App.,  g§  540,  612. 

under  the  revenue  Jaws.     App.,  §§  663-666. 

in  cases  of  petitions  of  slaves  for  freedom.    App.,  §  668. 

amount  determined  by  amount  at  time  of  judgment.    App.,  §§  503,  509. 

in  actions  of  trover.    App.,  §  669. 

where  plain tiif  appeals  the  amount  claimed  in  the  petition  is  the  amount  in  controversy ; 
where  defendant  appeals  the  amount  of  the  judgment  is  the  amount  in  controversy. 
App..  §§  560,.  561. 

where  the  writ  of  error  is  brought  up  by  the  defendant  in  the  original  action,  the  amount 
of  the  judgment  in  the  circuit  court  is  the  matter  in  dispute.    App.,  §  563. 

jurisdiction  as  to  appeals  depen&s  upon  the  amount  of  iinal  judgment;  consent  cannot 
confer  jurisdiction.    App.,  §  5.i7. 

whether  the  amounts  claimed  m  two  cross-libels  for  a  collision  can  be  united  to  give  ap- 
pellate jurisdiction.    App.,  §  565. 

the  matter  in  dispute  is  the  sum  claimed  in  the  ad  damnum,    App.,  §  554. 

on  a  bill  to  enforce  a  deed  of  trust  the  debt  and  not  the  value  of  the  land  is  the  matter  in 
controversy.    App.,  §  553. 

the  supreme  court  has  jurisdiction  only  where  the  subject  of  controversy  is  money  or 
some  right  the  value  of  which  can  be  ascertained  in  money.     App.,  §  54o. 

prima  facie  the  judgment  against  a  defendant  in  an  action  for  money  is  the  measure  of 
the  jurisdiction  of  the  supreme  court.     App.,  ^  647. 

where  the  defendant  appeals  from  a  judgment  againit  him,  the  amount  of  the  judgment 
is  the  amount  in  controversy.    App.,  §  548. 

the  difference  between  the  amount  claimed  and  the  amount  admitted  to  be  due  is  the 
value  in  controversy.    App.,  §  549. 

distinct  decreed  in  admiralty  cannot  be  joined  so  as  to  give  jurisdiction  on  appeal.  App., 
^§  584,  586,  587. 

tlie  separate  decrees  in  favor  of  seamen  for  their  wages  cannot  be  united  to  confer  juris- 
diction.    App.,  §  584. 

interest  cannot  be  computed  to  give  jurisdiction,  unless  specially  claimed.     App.,  §  594. 

on  appeal  from  circuit  court,  or  district  court  with  circuit  court  powers,  the  record  must 
show  that  the  amount  in  controversy  exceeds  $2,000.     App.,  ^  605. 

the  penalty  of  the  injunction  bond  cannot  be  looked  to,  to  ascertain  the  amount  in  con- 
troversy.    App.,  §  604. 

appeal  will  not  lie  where  complainant,  from  his  own  showing,  is  entitled  to  less  than 
$2,000.    App.,  g  296. 

*  The  Jurisdictional  amount  is  now  $5,0(X> 
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appeal  will  be  disuiissed  when  the  matter  in  dispute  does  not  exceed  $5,000  in  valae. 

App.,  S  697. 
defendant  cannot  appeal  from  a  decree  for  less  than  $5,000.    App.,  §  558. 
where  the  recovery  is  for  less  than  $1,000,  the  supreme  court  has  no  jurisdiction.     Appi. 

§«00. 
judgment  for  $5,000  and  costs.    App.,  g§  528.  592,  593. 
judgment  for  $2,000  and  interest;  error  by  defendant.    App.,  §§  507,  570. 
no  appeal  when  amount  of  recovery  is  limited  to  $5,000.     App.,  j^  674. 
the  supreme  court  has  no  jurisdiction  on  a  judgment  agamst  a  defendant  for  $5,000. 

App.,  §567. 
where  the  total  recovery  by  a  set  of  salvors  exceeds  $5,000,  the  supreme  court  has  juris- 
diction.    App.,  §  581. 
where  the  entire  amount  involved  in  a  controversy,  claimed  under  one  and  the  same  title, 

exceeds  $3,000.  the  supreme  court  on  appeal  has  jurisdiction ;  the  amount  decreed  to 

each  complainant  was  less  than  $i,000.    App.,  §§  570,  580. 
where  it  appears  upon  an  ap{)eal  that  the  matter  ideally  in  issue  is  less  than  $3,000,  the 

supreme  court  has  no  jurisdiction.     App.,  g  .%7s. 
where,  in  a  suit  to  set  aside  fraudulent  conveyancre,  the  matter  in  dispute  is  less  than 

$5,000,  the  supreme  court  has  no  jurisdiction.     App.,  §  577. 
where  plaintiff  sued  for  property,  laying  the  value  at  $2,700,  that  is  the  value  in  contro- 
versy on  a  writ  of  error  by  the  defendant.    App.,  ^562. 
the  amount  in  controvorey.  to  give  the  supreme  coui*t  jurisdiction,  must  exceed  $2,000, 

and,  to  determine  this,  i  eference  must  be  had  to  both  the  debt  claimed  and  to  the  prayer 

for  judgment.     App..  i^  544. 
where  the  verdict  is  against  the  defendant,  on  a  plea  of  set-off  for  $4,000,  he  may  have  a 

writ  of  error.     App..  §  5.*>5. 
the  supreme  court  iias  no  jurisdiction  where  the  amount  in  controversy  is  less  than 

$3,000.     App.,  ^  550. 
the  supreme  court  has  no  jurisdiction  on  a  question  of  costs  under  $2,000.      App., 

^  27214. 
exceptions  in  favor  of  the  United  States.    App.,  §  670. 

8.  JuRisDicrrioN  Over  State  Courts. 
in  general.     App..  i^g  12il.  1222.  1 127. 

summary  of  questions  on  appellate  jurisdiction  over  state  courts.     App.,  §§  675-81. 
summary  of  federal  questions.     App.,  g§  779-87  and  notes, 
summary  of  what  the  record  must  show  as  to  federal  questions,    App.,  §§  823-^56  and 

notes, 
miscellaneous  instances  of  federal  questions  sufficient  to  give  jurisdiction.    App.,  §§  97^ 

999. 
inability  of  the  supreme  court  to  execute  its  judgment.     App..  §  1024. 
state  courts  cannot  deny  the  jurisdiction  of  the  supreme  court  in  cases  brought  here  for 

decision,  and  sent  back  witli  a  judgment  to  be  executed.    App.,  §  740. 
when  is  a  federal  question  raised?    App.,  gg  803-808. 
federal  question  must  be  decisive  of  the  case.     App.,  §  1204. 
federal  questions  must  api^ear  in  the  record.     App.,  §  9 1  1h. 
in  general,  state  courts  must  obey  mandate.     App.,  g^  749-751. 
allowance  of  writs  of  error.     Aj)p.,  §;:$  754,  755. 
writs  of  error  to  state  courts.     App..  $:$§  754,  755. 

the  judgment  first  brought  up  remains  the  judgment  examined.    App.,  §  756. 
collateral  review.     App.,  g  757. 

writ  of  error  from  a  judgment  refusing  an  appeal.     App.,  §§  752,  753. 
the  supreme  court  cannot  examine  the  whole  case.     App..  ^  748. 
jurisdictional  questions  examined  whether  raised  by  counsel  or  not.    App.,  §  747. 
supervisory  jurisdiction  over  state  courts.     App.,  g§  744-746. 
from  judgment  of  affirmance.     App.,  g:^  763,  764. 
final  judgment  of  state  court  to  support  appeal  to  federal  supreme  court.    App.,  §§  758, 

759 
return  of  writ.     App.,  §§  760-762. 

the  supreme  court  will  not  resort  to  forced  constructions.    App.,  §  882. 
fugitive  from  foreign  state;  haJySas  corpus,    App.,  §  1008. 

the  plaintiff  must  claim  federal  right  for  himself.     App.,  ^  1000,  1001,  1002,  1005-1007. 
where  the  decision  of  the  state  court  is  in  favor  of  the  nght  claimed  under  the  federal 

question.     App.,  §§  9.6-978.  , 

where  the  decision  of  the  state  court  turns  upon  other  questions  than  the  federal  ques- 
tion involved.     App.,  g^j  967-975. 
what  will  be  regarded  as  the  record  to  show  a  federal  question.     App.,  ^§  948-965. 
a  federal  question  must  be  raised  and  decided.     App.,  t^^  921-947. 
state  decision  on  territorial  law  as  giving  it.     App.,  g§  1226-27. 
as  to  decisions  under  the  state  laws.     App..  g§  1228-3d. 
when  none  in  rights  claimed  under  act  of  congress.     App..  §§  1160-68. 
summary  of  questions  affecting  under  state  laws.     App.,  ^1188-98. 
what  must  appear  to  give  jurisdiction  for  refusal  of  state  court  to  remove  cause.    App^, 

g  lOyi. 
issue  on  the  extent  of  boundaries  gives  none.     App.,  §§  1093,  1094. 
title  from  common  source.    App.,  g§  113^34. 
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not  conferred  on  federal  euprerae  court  by  writ  of  error  by  state  supreme  court.    App., 

it  18  not  suflBcient  to  allege  simply  that  a  statute  is  unconstitutional.    App.,  §  895. 
decision  of  the  state  court  in  granting  or  refusing  a  motion  for  rehearing  is  not  re- 

examinable  in  the  supreme  court.    App.,  g  892. 
only  final  judgments  m  state  court  on  federal  questions  are  re-examinable  in  supreme 

court.    Granting  or  refusing:  a  reheai'ing.  not  such.     App.,  §§891,  892. 
where  a  motion  raises  a  constitutional  question,  but  still  it  may  have  been  decided  by  the 

state  court  on  g[i-ounds  not  re*examinable  in  the  supreme  court,  that  court  on  writ  of 

error  has  no  jurisdiction.    App.,  §  898. 
it  must  appear  that  a  federal  question  was  necessarily  decided.    App.,  §885. 
what  must  be  shown  where  a  party  claims  under  a  treaty  or  act  of  congress.    App., 

§  887. 
where  no  federal  question  is  presented  by  the  pleadings.    App.,  §  890. 
to  give  jurisdiction,  under  section  25  of  the  judiciary  act,  the  record  must  show  a  decision 

against  the  right  claimed.    App.,  §^  88(i,  S8I. 
where  the  construction  and  not  the  validity  of  a  statute  is  drawn  in  question,  the  su- 
preme court  has  no  jurisdiction.    App..  §862. 
a  federal  question  must  arise  and  be  decided ;  but  this  need  not  appear  by  express  aver- 
ment.    App..  1^  8.58,  859:  860,  861.  863. 
when  construction  of  a  treaty  gives.    App.,  §  1323. 
construction  and  validity  of  a  treaty.    App..  §.^  714-716. 

the  supreme  court  of  a  state  presumed  to  decide  on  the  facts  before  it.  App.,  §§  7 1 7,  7 1 8, 
the  judgment  below  denied  the  validity  of  a  statute  of  the  United  States.  App.,  §  712. 
reasons  for  appellate  jurisdiction  of  federal  supreme  court  over  state  couilis.    App., 

§^702-710. 
it  IS  Hufficieut  to  give  jurisdiction  that  some  right  under  a  treaty  was  drawn  in  question 

(dissenting  opinion).     App.,  §792. 
what  is  necessary  to  give  jurisdiction  of  a  cause  pending  in  a  state  court.    App.,  §  794. 
in  partition  suit  the  undivided  part  in  controversy  is  the  amount  in  dispute.    App..  ^  599. 
the  appellate  jurisdiction  of  the  supreme  court  over  state  courts  is  settled  by  the  case  of 

Martin  v.  Hunter,  1  Wheat,  804.    App.,  §  732. 
whether  the  power  to  take  full  jurisdiction  implies  appellate  powers  over  state  courts. 

App.,  §  728. 
necessity  of  a  revising  power  over  state  courts.    App.,  §  729. 
power  of  supreme  court  in  case  from  state  court.     App.,  ^§  803-808. 
what  necessary  to  give  jurisdiction  over  state  courts.    App.,  §  1023. 
if  the  federal  question  involved  was  not  decided,  the  supreme  court  has  no  jurisdiction. 

App..  ^918. 
it  is  sufficient  if  it  appears  by  necessary  implication  that  a  federal  question  arose.    App.. 

§914. 
it  must  appear  that  a  federal  question  was  involved  in  the  ruling  of  the  court  on  the  valid- 
ity of  a  pleading.    App.,  §  9 1 5. 
where  it  did  not  appear  that  a  juror  was  discharged  on  grounds  which  raised  a  federal 

question,  the  supreme  court  had  no  jurisdiction.     App.,  §  910. 
an  exception  held  not  sufficient  to  show  that  a  federal  question  arose.    App.,  >$  912. 
the  decision  of  the  federal  question  must  be  against  the  party  making  the  claim.    App., 

8  90S. 
where  the  decision  is  against  a  party  denying  a  right,  the  supreme  court  has  no  jurisdic- 
tion.    App.,  §  906. 
where  the  only  question  is  as  to  the  transfer  of  title  to  land,  the  supreme  court  has  no 
•  jurisdiction.    App.,  §  907. 

where  a  federal  question  is  found  in  the  record,  it  will  be  examined.     App.,  §  909. 

the  federal  question  may  be  shown  by  tlie  assignment  of  errors  in  the  state  court.    App.. 

^  903. 
a  federal  question  must  be  necessarily  involved  in  the  decision.    App.,  §  904. 
fe<ieral  questions  must  be  raised  in  thie  state  courts.    App.,  §  900. 
the  jurisdictional  fact  must  appear  on  the  record,  though  it  need  not  state  in  terms  that 

an  act  of  congress  was  drawnjn  question.    App.,  ^§  90 1,  902. 
a  proposition  in  a  judgment  of  a  state  court  held,  sufficient  to  give  jurisdiction.    App., 

^897. 
only  final  judgments  are  examinable  in  the  supreme  court,  and  then  only  on  a  federal 

question.    App.,  §891. 
the  8upremetx>urt  cannot  review  judgments  against  the  United  States  in  a  state  court 

where  no  federal  question  is  involved.    App.,  §  789. 
the  order  of  the  highest  tribunal  of  a  state  on  a  nabeas  corpus  is  not  a  judgment,  within 

the  meaning  of  the  judiciary  act,  upon  which  a  writ  of  error  from  the  supreme  court 

will  lie.    App.,  §1029. 
when  evidence  is  given  such  an  effect  as  to  involve  a  question  of  title  under  the  United 

States,  the  supreme  court  has  jurisdiction.     App.,  §  1095. 
in  a  case  involving  constitutionality  of  a  state  law,  it  is  enough  for  the  record  to  show 

that  an  act  of  congress  was  applicable.     App.,  §  1208. 
state  law  as  to  the  form  of  indictments  not  federal  question.    App..  §  1214. 
when  the  construction  of  a  state  statute  may  raise  a  federal  question.     App  ,  §§  1220, 

1198. 
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where  the  decision  only  adjusts  disputed  boundaries,  the  supreme  court  has  no  jnriadic- 

tion.    App..  ^1098. 
where  the  plaintiff  and  the  defendant  both  claim  title  under  grants  from  the  state,  the 

supreme  court  has  no  jurisdiction.     App.,  §  1 126. 
if  the  state  court  decides  the  case  on  a  ground  distinct  from  the  federal  question,  this 

court  has  no  jurisdiction.     App.,  g  1 1 2S2. 
where  the  state  court  holds  that  titles  claimed  under  a  confirmation  are  equal,  the 

supreme  court  will  not  revise.    App.,  §  1 1  HO, 
under  the  judiciary  act,  only  to  re-examine  the  statute  of  a  state  as  therein  specified; 
none  to  decide  whether  the  political  body  which  enacted  it  was  at  the  time  a  state  or 
not.    App.,  g  1171. 
the  construction  of  a  contract  exclusively  for  the  state  court.     A  pp.,  §  1181. 
cannot  examine  every  misconstruction  of  an  act  of  congress.    App.,  §  1176. 
cannot  re-examine  whole  case.     App.,  ^  1 175. 

exists,  to  review  judgment  of  a  state  court  involving  an  act  of  congress  which  limits 
time  for  bringing  suits  on  marshal*s  bonds.     App.,  g  1178. 
when  decision  of  state  is  against  a  right  claimed  under  the  United  States.     App., 

§§114t'-59. 
where  state  court  construes  act  of  congress  in  question  of  titles  to  land.     App., 

^  1188. 
only  to  pass  on  the  federal  question.    App.,  ^11 82. 

where  a  statute  is  (Missed  by  a  bodv  purporting  to  be  a  state,  but  while  the  territorial 
government  is  still  in  force,  and  the  state  decides  in  favor  of  such  statute.    App., 
•^1174. 
where  the  state  practice  makes  it  impossible  to  set  up  an  act  of  congress  under  'which 

a  right  is  claimed.     App..  §  1088. 
to  review  decision  of  state  that  partnership  not  dissolved  by  war  proclamation. 

App.,  ^  1052. 
to  review  judgment  of  state  court  that  under  state  constitution  Confederate  money 

no  consideration  for  contract.     App.,  §  IOok 
where  state  court  decides  against  a  right  under  the  donation  act.    App.,  §  1184. 
where  the  decision  of  the  state  is  against  a  ri^ht  underact  of  congress.    App,  g  1186. 
where  state  decides  against  a  claim  under  United  States.     App.,  g^  1148-59. 
when  such  effect  is  given  evidence  as  to  raise  a  federal  question.    App.,  g  1093. 
in  claims  to  laud  under  different  acts  of  congress.     App  ,  §  1135. 
to  review  decision  of  state  court  refusing  to  remove  cause  to  federal  court.    App., 

g  108:1 
to  review  decision  of  state  court  between  assignee  of  insolvent  of  one  state  and  at- 
taching creditors  of  another.    App.,  ^  lOSl. 
where  priority  is  denied  by  state  court  to  attachment  in  another  state.  App.,  ^  1069, 

1078. 
a»  to  all  final  judgments  involvin<^  a  federal  question.     App.,  §  734. 
where  the  state  court  refuses  to  give  effect  to  a  judgment  of  a  federal  court.    App., 

§.^  iU7a,  1068. 
where  state  court  refuses  to  remove  cause.    App.,  §  108.5. 
where  state  court  sustains  a  defense  under  a  Confederate  statute.    App.,  §  1048. 
none,  where  state  court  sustains  territorial  law.    App.,  >$  1217. 

where  the  state  court  rejects  evidence  offered  to  impeach  a  patent  and  holds  the  pat- 
ent valid.    App.,  (^  1114. 
where  the  state  court  decides  in  favor  of  a  claim  under  an  act  of  congress.    App., 

§1169. 
where  it  does  not  appear  what  acts  of  congress  were  in  question  or  that  an  act  oft 

congress  was  decided  against.     App.,  g  1 170. 
because  of  the  overruling  of  a  defense  that  a  contract  was  in  violation  of  an  act  of 

congress.     App.,  g  1180. 
to  re-examine  the  decision  of  a  state  court  as  to  the  form  of  a  suit  on  a  marshal's 

bond.    App.,  §  1177. 
where  state  decision  is  against  the  validitjr  of  a  state  law.    App..  g§  1 199,  1201. 
where  the  defense  is  that  transaction  was  in  violation  of  an  act  ot  congress^    App, 

g  1183. 
where  the  decision  of  the  state  court  involves  only  a  question  of  state  law.    App , 

g  1205. 
to  revise  where  state  decision  is  supported  by  grounds  other  than  those  involved  in 

the  federal  question.     App.,  §  1:^0 3.  • 

in  relation  to  treaties,  when.    App.,  §§  1189-40. 

if  an  act  of  congress  is  not  violated  in  the  particular  case.    App.,  g  1210. 
to  declare  state  statute  void,  unless  it  conflicts  with  the  United  States  constitution  or 

laws.    App.,  g  1212. 
in  trespass  in  opposition  to  title  under  United  States.     App,  g  1136. 
in  decision  against  one  claiming  no  title  under  United  States.    App,  §$  1137. 
where  the  state  court  decides  on  the  effect  of  civil  war  on  contract  under  general  pub- 
lic law.    App.,  §  1089. 
where  the  decision  is  governed  by  B3ttled  principles  of  state  jurispradenoe.    App, 

^§  .03/.  1088,  1044-45. 
to  review  decisiop  of  state  court  in  loss  of  trust  funds  by  force.    App.»  §g  1085,  1040, 
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none,  in  decision  of  state  court  in  favor  of  right  claimed  under  United  States.    App., 
§S  1141-40. 

where  state  court  sustains  validity  of  atf  act  of  congress.    App.,  §  1185. 

to  review  action  of  state  court  annulling  judgment  on  a  loan  of  Confederate  money. 
App.,  g  1056. 

where  state  court  decides  in  favor  of  freedom  under  ordinance  of  1787.    App. ,  g§  1057, 
1000. 

to  review  decision  of  state  court  that  slave  carried  for  residence  into  free  state  be- 
came free.    App.,  §  1062. 

to  review  refusal  by  state  court  of  certain  instruction  on  slavery.    App.,  §  1063. 

to  review  action  of  state  court  liberating  slave  allowed  by  master  to  go  into  free  state. 
App.,  §  106*. 

when  slate  removes  cause  to  federal  court.    App.,  ^  1082. 

to  review  decision  of  state  court  because  it  conflicts  with  former  decision  of  same 
court  in  same  case.    App.,  ^^  1070,  1080. 

to  review  decision  of  state  court  on  record  of  another  state  not  properly  authenti- 
cated.    App.,  §  1067. 

to  review  state  decision  sustaining  validity  of  sale  of  slave  notwithstanding  state 
constitution.     App.,  g  1065. 

of  questions  under  state  constitutions,  when.    App.,  §§  1287-88. 

to  review  the  decision  of  a  state  couit  on  a  coLtract,  unless  some  obligation  is  im- 
paired by  some  law  of  the  state.    App.,  §  1225. 

to  review  an  act  of  the  legislature  of  a  state  as  against  public  policy  or  the  state  con- 
stitution.   App..  §  1224. 

in  questions  of  religious  liberty.    App.,  §  1257. 

to  review  decision  of  state  that  action  was  barred  during  the  war.    App.,  §  1051. 

if  a  provision  of  the  state  constitution  could  be  omitted  and  the  decision  remain  the 
same  under  prior  adjudications.    App.,  ^  1045. 

of  a  writ  of  error  to  a  state  court  ba»ed  on  an  order  of  removal  of  a  cause  to  the 
United  States  circuit  court.    App.,  §  1084. 

to  review  decision  of  the  state  court  adverse  to  claimant  under  pre-emption  laws. 
App.,  §  II 15. 

of  tiie  question  whether  a  survey  under  the  authority  of  the  United  States  amounted 
to  an  eviction.    App.,  §  11 220. 

SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA.    See  District  of  Columbia. 

a  writ  of  error  will  lie  from  the  supreme  court  of  the  District  of  Columbia  to  the  district 

court  of  that  District.    App.,  §  \\IH, 
practice  in  the  supreme  court  of  the  District 'of  Columbia  is  the  same,  as  regards  writs  of 
-   error,  as  in  the  circuit  courts.    Att'ys.  g  228. 
the  supreme  and  criminal  coui-ts  of  the  District  of  Columbia  are  distinct  tribunals ;  neither 

has  power  to  disbar  attorneys  from  the  other.     Att'ys,  §  2S22. 
in  186 r  the  criminal  court  of  the  District  of  Columbia  was  distinct  from  the  supreme 

court  of  that  District,  and  an  order  disbarring  an  attorney  in  one  court  had  no  effect  on 

him  in  the  other.    Att*ys,  §  56. 

SURETIES.    See  Appeal  Bonds;  Bonds. 

discharge  by  alieration  in  delivery  bond.    Actions,  §  420. 

summaiy  proceedings  against  sureties  on  appeal  bond  in  Louisitina.    Actions,  S  09. 

SURVEYS.    See  Eviction. 

a  private  survey  not  adopted  by  the  government  cannot  affect  title.    App.,  §  1096. 
•     of  a  Spanish  grant,  decision  of  state  court  sustaining  the  right  of  the  secretary  of  the 
interior  to  set  aside,  federal  jurisdiction.    App.,  g  1149. 


T. 

TAXES.    See  Rer)entte  Laws. 

power  of  taxation.    App*f  §  121 1. 

due  state,  land  sold  for,  not  federal  question.    App.,  §  1108. 

rigiit  to  redeeiu  land  sold  for  state  taxes,  not  federal  question.    App.,  §S  1108,  1119, 
replevin  not  tiie  proper  mode  to  test  regularity  of  proceeding    Actions,  t^  847. 
replevin  lies  against  tax  collector  to  recover  personalty  seized  under  void  assessment 
Actions,  §  840. 

TENANT  AT  WILL.    See  Landlord  and  Tenant. 

a  vendee  in  possession  is  a  tenant  at  will  after  default  of  payment.    Actions,  §  334. 

TENDER. 

when  offer  to  pay  is  equivalent  to  a  tender.    Actions,  §  428. 
in  trover.    Actions,  §  428. 

TENNESSEE. 

law  of,  does  not  make  opinion  part  of  the  record.    App.,  §  1206. 

1641 


Tbb.]  index.  [TBI. 

TERRITORIATi  COURTB.    See  Appeals:  Appellate  Practice:  Courts;  Jurisdiction:  Supreme 
Court:  Territorial  Law;  Territories:  Writ  of  Error, 
where  there  has  not  been  a  trial  by  jury  a  case  must  be  brought  up  from  a  territorial  court 

by  appeal.    App.,  gill. 
wiit  of  error  from  a  territorial  court  is  abated  by  the  admission  of  the  territory  into  the 
Union.     App..  J5.^  197,  199. 

TERRITORIAL  LAW.    See  TerHtorial  Courts:  Territories, 

validity  of.  affirmed  by  state  court,  no  federal  jurisdiction.     App.,  §  1217. 

the  power  reserved  by  congress  to  annul  the  legislative  acta  of  the  territoiy  of  Wisconsin 

did  not  make  acts  not  so  annulled  acts  of  congress.     App.,  §§  1218,  1196. 
scope  of  the  provisions  of  ordinance  of  1787.     App.,  §  1061 
effect  of  ordinance  of  178r  on  slavery.    App.,  g  1058. 
see  slavery.    App.,  ^§  1038,  1060. 

TERRITORIES.    See  Territorial  Courts:  Territorial  Law, 
legislative  authority  over  the  territories.    App.,  ^198. 

THREAT. 

threat  of  personal  ohastisement  to  the  judge  warrants  the  removal  of  the  attorney. 
Attys,  8  63. 

TIMBER. 

replevin  lies  for  timber  severed  from  realty.    Actions,  §§  314,  332,  333. 

TITLE.  See  Boundaries:  Confirmation:  Conveyance:  French  Grants:  Grants:  New  Madrid: 
Sptinish  Grants:  Surt^eys, 

when  such  an  effect  is  given  to  evidence  as  to  involve  a  question  of  title  imder  the  United 
States,  the  supreme  4:x)urt  has  jurisdiction.     App.,  §1095. 

the  act  of  May  8,  1822,  did  not  confer  up<m  registers  and  receivers  of  the  land  office  the 
power  .of  adjudicating  land  titles.    App.,  ^11 32J. 

where  the  state  court  holds  that  titles  claimed  under  a  confirmation  are  equal,  the  supreme 
court  will  not  revise.     App.,  §  1  a  JO. 

where  a  title  depends  upon  an  act  of  congress,  and  the  decision  of  the  state  court  is 
against  the  title,  a  writ  of  error  lies.     App.,  g  1 124. 

the  decision  must  be  adverse  to  a  claim  for  lands  under  a  Mexican  title  where  no  grant, 
etc.    App.,  c^  1359. 

questions  of  boundary.     App.,  §5  1093,  1094. 

right  to  redeem  land  sold  for  taxes  due  state,  not  federal  question.     App..  g  1108. 

claim  under  Spanish  title  acted  on  by  congress,  rejected  by  state  court,  federal  question. 
App.,  ^1150. 

a  right  claimed  under  the  United  States  and  rejected  by  state  court  gives  federal  juris- 
diction.    App.,  g§  1148-^9. 

where  the  state  court  merely  determines  to  whom  title  is  confirmed,  no  federal  jurisdic- 
tion.    App.,  g$5  1145-46. 

no  federal  jurisdiction  where  the  state  court  denies  the  existence,  not  the  validity,  of  a 
United  States  patent.    App.,  §  1144. 

to  land  under  act  of  congress,  construction  of  act  by  state  court,  federal  question.  App., 
§  1138. 


federal  question. 

App.,  §  1138. 
state  court  held  two  titles  confirmed  by  United  States  equal,  not  federal  question.    App., 

§1113. 
two  claims  to,  under  state  grant,  not  federal  question.     App.,  §  1113. 
claim  to,  under  different  acts  of  congress,  federsd  question.    App.,  §  1111. 
in  actions  of  trover.    Actions,  §g  438-443. 
actions  to  try,  replevin  lies  to  try  title.    Actions,  §  323. 

TORTS.    See  Actions:  Lex  Fori, 

the  form  of  action  for  a  tort  depending  upon  contract  is  either  ex  contractu  or  ex 
delicto.    Actions,  §  88. 

TOWN  SUPERVISORS. 

where  supervisors  of  a  town  fail  to  place  a  judgment  against  the  town  upon  the  tax  list, 
as  required  by  law,  they  are  liable  for  compensatory  damages.    Actions,  §§  40,  41. 

TRANSCRIPT.    See  Appeal:  Record, 

TREASURY  TRANSCRIPT.    See  Evidence. 

TREASURY  WARRANT. 

power  of  attorney  to  draw  money  from  treasury  must  be  executed  subsequent  to  warrant. 
Ag.,  §  623. 

TREATIEa 

what  questions  can  be  reviewed  on  writ  of  error  to  state  court.     App.,  §  1117. 

TRIBUNALS.    See  Courts, 

United  States  may  appoint  special  tribunals.    App.,  §  204. 
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TRIAL  BY  COURT.    See  Trial  by  Jury. 

summary  of  questions  relating  to.    App.,  §§  2094-3104  and  notes. 

review  of  the  cases.    App..  §§  2181-28. 

findings  of  fact.    App.,  §.^  21^9-32. 

exceptions.     App.,  §§  218^-40. 

in  the  district  court.    App.,  ^  2141-44. 

waiver  of  jury.    App.,  §  2145. 

in  a  state  court.    App.,  §  2146. 

in  a  territorial  court.    App.,  §§  2147-48. 

reversal  for  further  proceedings.     App.,  §  2140. 

in  Louisiana.    App.,  §§  2150-51. 

where  the  entry  of  finding  of  facts  is  after  term  nunc  pro  tunc^  consent  is  presumed. 
Ag.,  §  645. 

practice  in  the  supreme  court  where  there  has  been  a  trial  by  the  court  and  the  evidence 
is  sent  up  in  the  record.     Ag.,  §  47. 

where  there  is  a  trial  by  the  court,  a  statement  of  facts,  filed  nearly  three  months  from 
the  date  of  the  judgment,  will  be  disregarded.     App.,  §  :f  1 1 2  and  note. 

if  the  finding  is  general,  rulings  excepted  to  during  the  progress  of  the  trial  may  be  re- 
viewed.   App.,  g  2 11 1 . 

on  a  trial  without  a  jury,  the  finding  must  be  special  to  warrant  a  review  as  to  the  suffi- 
ciency of  the  facts.     App.,  §  21 10  and  note. 

where  the  court  below  passes  on  a  question  which  is  necessarily  a  mixed  one  of  law  and 
fact,  and  largely  depends  on  surveys  of  property  not  produced  in  the  supreme  court, 
such  finding  is  conclusive.     App.,  ^  21  OS. 

where  a  common  law  action  is  submitted  to  a  state  court  without  the  intervention  of  a 
jury,  the  finding  of  the  court  as  to  all  facts  in  issue  is  conclusive  on  the  supreme  court. 
App.,  g  2107. 

in  the  absence  of  a  statutory  provision,  the  supreme  court  cannot  review  cases  tried  with- 
out a  jury.    App.,  g  2105  and  note. 

how  far  cases  triea  in  the  circuit  courts  by  a  referee  are  reviewable  in  the  supreme  court. 
App.,  §2116. 

TRIAL  BY  JURY.    See  Trial  by  Court 

1.  In  General. 

review  of  cases  tried  by  a  jury  under  the  act  of  March  8,  1865.    App.,  §  21 14. 

removal  of  attorney  not  triable  by  a  jury.     Att'ys,  §  35. 

if  a  jury  trial  is  denied  in  case  of  a  seizure  on  land,  the  judgment  will  be  reversed. 

App,  t$  2313. 
proceedings  to  disbar  attorneys  are  not  criminal,  therefore  their  offense  may  be  charged 

with  less  certainty  and  tried  without  a  jury.     Att'ys,  §5  41. 
the  act  of  March  3, 1865,  authorizing  a  trial  without  a  jury,  applies  to  Louisiana.     App., 

§  1H54. 
whether  party  takine:  trust  funds  in  payment  had  notice  or  is  excused  from  inquiry  is  a 

question  for  the  jury.     Actions,  §  1 1 1, 
the  rule  as  to  improper  documents  taken  to  the  jury  room  as  evidence  in  the  cause.     Ac- 
tions, ^  1 24. 
whether  an  agent  did  or  did  not  perform  his  duty  as  such  is  a  question  of  fact  for  the 

jury.     Ag.,  S  296. 
what  presumptions  a  jury  can  legitimately  make  —  immediate  inferences  from  established 

facts.     Ag.,  §§415,  416. 
it  is  error  to  submit  to  a  jury  to  find  a  fact  of  which  there  is  no  evidence.    Ag.,  §  414. 
province  of  jury.    Ag.,  ?$  107. 
verdicts,  general  and  special.    Ag.,  §  113. 
waived  by  acquiescence  in  reference.     Ag.,  g  707. 

on  appeal  to  federal  circuit  court  appellant  not  entitled  to  jury  trial.  App.,  §§  107,  108. 
an  admiralty  court  has  no  jurisdiction  of  a  seizure  on  land.      It  is  a  common  law  cause, 

and  the  claimant  is  entitled  to  a  trial  b}'  jury.    App.,  ^  445. 
ratification  is  a  question  of  fact  for  the  jury.     Ag.,  ^  ."{34. 
the  provision  securing  jury  trials  to  every  person  where  the  value  in  controversy  exceeds 

$20  does  not  apply  to  trials  in  state  courts.    App.,  §  900. 

2.  Waiver.  ♦ 

unless  there  be  filed  an  express  written  stipulation  waiving  a  jury  there  can  be  no  review 

in  the  supreme  court.     App.,  §'2117. 
what  is  sufficient  evidence  of  a  waiver  of  a  jury  trial.    App.,  §  21 18. 
the  written  stipulation  waiving  a  jury  must  come  up  with  the  transcript.     If  the  act  is 

not  compliea  with  the  court  may  affirm,  or  reverse  and  remand.    App.,  §  2113  and 

note. 

TROVER.    See  Actions. 

in  general.    Actions,  §§  42^-460,  422-429,  430-469. 
measure  of  damages.    Actions,  §  459. 
tender;  measure  of  damages.    Actions,  §  423. 
in  trover  the  plaintiff  may  prove  a  prior  conversion.     Ag.,  §653. 
demand  not  necessary,  when.     Ag.,  g  44. 

rule  that  demand  must  correspond  with  character  of  property  converted.  Actions. 
§427. 
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TROVER  —  continued. 

when  owner  of  property,  tortiouflly  oonTerted,  is  entitled  to  its  enhoilced  value.   Actions, 

§42Stt. 
to  recover  goods  held  for  duties.    Actions,  §§  460,  461. 
by  and  against  husband  and  wife.    Actions,  §§  462,  463. 
miscellaneous.     Actions,  ^  464-469. 
against  factors  on  pledge  of  ^oods.    Actions,  ^'§'447-449. 
as  between  consignor  and  consignee.     Actions.  §^  4<')0,  433^ 
necessity  of  demand  and  refusal.     Actions,  g§  453-457. 
against  an  infant.    Actions,  g  458. 
action  by  vendee.    Actions,  ^g  432.  425. 
title  and  possession.    Actions.  ^§  4*^8-443. 
against  common  carriers.    Actions,  §g  444-446. 

TRUSTEE.    See  Trusts, 

agent  to  buy  cannot  become  seller.    Ag.,  §§  5?5,  531. 

contracts  between  principal  and  agent    Ag.,  §  192. 

agent  to  sell,  who  fraudulently  buys,  becomes  a  trustee  of  resulting  trust  for  principal 

Ag.,  g  166. 
agent  cannot  make  profit  out  of  transactions  connected  with  his  agency;  an  agent  to  sell 

cannot  buy.    Ag.,  §§  157,  166. 
agent  cannot  make  profit  by  purchasing  the  land  of  his  principal  which  he  is  authorized 

to  sell.    Ag..  $^^  144,  145.  146. 
an  agent  for  payment  of  taxes  cannot  acquire  any  right  by  permitting  land  to  be  sold  for 

taxes  and  buying  it  in.    Ag-*  §  174. 
agent  liable  to  principal  for  surreptitious  profits  made  by  dealing  with  property  of  princi- 
pal.    Ag.,  Slg  196-204. 
a  collection  agent  is  a  trustee,  and  cannot  plead  statute  of  limitation  against  principal 

Ag..  $5  805. 
assumpsit  will  not  lie  against  trustee  for  earnings  of  estate ;  remedy  is  in  equity.  Actions. 

§140. 
acting  as  attorney,  cannot  charp^e  fee.     Att'ys,  §251. 
when  a  purciiaser  from  a  fraudulent  vendee  may  be  charged  as  a  trustee.    Att*ys,  §165. 

• 

TRUSTS.    See  Trustee, 

assumpsit  will  lie  to  recover  trust  fund  received  in  payment  of  debt  with  notice.  Ac- 
tions, i^  104,  110-112. 

attorney's  purchase  from  client  set  aside.    Att^ys.  §§  208-211. 

the  supreme  court  has  no  jurisdiction  over  state  courts  in  loss  of  trust  funds  by  force. 
App.,  gg  1035,  1040. 

where  an  a^ent,  through  false  representations,  buys  of  his  principal,  he  is  a  trustee  for 
him,  and  upon  his  application  tue  sale  will  be  anuulled.    Ag.,  g  166. 


U. 


UNITED  STATES.    See  Priority  of  United  States. 

assignment  of  claims  against.    Ag.,  §  41 8. 

may  appoint  special  tribunals.    App..  g  204. 

United  States  entitled  to  no  special  privileges,  when.    App.,  §  780. 

what  is  a  claim  against  the  United  States.    Ag.,  g  419. 

has  no  appeal,  under  acts  of  1803  and  1820.  from  a  decree  of  district  court  enjoining  a  dis- 
tress warrant  from  the  treasury.     App.,  g  1 5. 

has  no  exclusive  privileges  in  judicial  proceedings.    App.,  §  5. 

the  United  States  may,  by  treaty,  adjust  an  unsettled  account  with  the  Indians,  as  against 
one  claiming  an  equitable  assignment.    Assign.,  g  I H. 

may  replevy  its  property  wrongfully  sold  for  non-pavment  of  import  duties.  Actions, 
g355. 

where  suit  by  United  States  as  indorsee  is  not  to  be  brought.    Actions,  §  28. 

actions  by  and  against.    Actions,  ;f^  470-473,  474-485. 

right  of  action.    Actions,  gg  484,  485. 

actions  in  rem  against.    Actions,  g  507. 

may  sue  to  set  aside  a  patent.    Actions,  §  472. 

suit  to  annul  a  patent  f of  fraud  or  mistake.    Actions,  §  470. 

injunction  against.    Actions,  g  4<8. 

action  to  recover  money  by.     Actions,  g  479. 

assignment  of  claim  barred  by  statute  of  limitations  to  the  United  States  will  not  take  it 
out  of  tlie  Htatute.     Actions,  g  480. 

actions  by  and  against  in  simple  suit  on  contract,  United  States  has  no  special  privileges. 
Actions,  g4bl. 

when  affected  b^  a  statute.    Actions,  g  482. 

suits  by  and  against,  in  generaL    Actions,  g§  474-477.* 

1644 


Uni.]  •  INDEX.  [Vkr.' 

UNITED  STATES  COURTS.    See  Coitria. 

judgment  of,  disregarded  by  state    court,  gives  appellate  jurisdiction  to  the  supreme 

court.     App.,  §  1073. 
judgment  of,  case  where  state  court  did  not  fail  to  give  due  effect  to.    App.,  §  1074, 
judgment  has  same. effect  as  that  of  state  court  under  like  circumstances.    App.,  g  1068. 
United  States  may  appoint  special  tribunals.    App.,  $)  2U4. 
rules  of  evidence  of  a  state  govern  United  States  courts.     App.,  ?  5'>0. 
tbe  judicial  power  of  the  United  States,  where  vested  and  how  far  it  extends.    App., 

g686. 
duty  of  congress  to  vest  the  whole  judicial  power.    App.,  gi$  689-692, 
all  cases  enumerated  in  the  constitution  subject  to  the  judicial  power  of  the  United 

States.    App.,  $$)5  693-6H6. 
the  appellate  jurisdiction  of  the  United  States  courts.    App.,  ^§  697-700. 
appellate  jurisdiction  over  slate  courts  not  inconsistent  with  the  spirit  of  tlie  constitution. 

App.,  ^  701. 
the  appellate  power  of  the  United  States  does  extend  to  cases  pending  in  state  courts. 

App.,  S7I0. 
where  a  federal  court  has  full  concurrent  jurisdiction  of  a  subject  matter,  it  cannot  de- 

cline.to  exercise  it.    Arb.,  g  64. 
federal  courts  have  no  revisory  jurisdiction  over  state  courts,  and  cannot  compel  them  to 

do  their  duty.    Arb.,  §  71. 
jurisdiction  of  federal  and  state  courts  in  replevin.    Actions,  §  808. 
a  state  cannot  confer  upon  an  inanimate  object,  without  sense  or  reason,  or  legal  capacity, 

the  right  to  prosecute  legal  proceedings  in  federal  courts.    Actions,  g  9. 
jurisdiction  of  actions  by  national  banks.    Actions.  >$  24. 
power  of  federal  courts  to  punish  for  contempt,    Att'ys.  §  86. 
averments  to  show  jurisdiction  of  federal  courts  on  money  counts  and  in  suits  on  notes. 

Actions,  §  114. 

^'urisdiction  of  district  court  under  bankruptcy  act  of  1841.    Ag.,  S  706. 
lave  no  common  law  jurisdiction  in  criminal  cases,  and  exercise  in  such  no  powers  not 
granted  by  statute.    App.,  gg  428,  429. 

UNSKILFULNESS.    See  Negligence. 

USAGE  AND  CUSTOM. 

powers  of  agent  implied  from  usage  and  custom.    Ag.,  §  03. 
local  usage  cannot  make  a  contract  for  parties.     Att^ys*  §  15  7. 
a  factor  may  sell  on  credit  if  such  is  the  usage  of  the  place.    Ag.,  §  004. 
factor's  sale  upon  credit.    Ag..  g  591. 

transmissi<m  of  money  by  factor  to  principal.     Ag.,  §i^  587,  588,  580. 
.     real  estate  brokerage  may  be  controlled  by  custom.    Ag.,  g  548. 
in  the  wlinle  fishery.    Animals,  jig  1,  4,  5. 
as  to  tales  on  credit  by  factor.    Ag.,  §  559. 
as  to  method  of  transmitting  money.    Ag.,  $$  558. 
alleged  custom  of  brokers  to  charge  each  customer  full  price  for  telegram  must  be  well 

established.     Ag.,  g§  527,  584. 
as  affecting  construction  of  power  of  attorney.    Ag.,  §  445. 
will  not  authorize  delegation  of  agont^s  authority.    Ag.,  ^  195. 
a  well  established  usage  of  trade,  that  account  rendered  and  acquiesced  in  amounts  to  an 

account  stated,  and  converts  interest  into  principal  bearing  interest,  may  amount  to 

an  agreement,    Acc*t,  g  12. 

tJSURY.    See  Interest 

relief  against  usury  limited  to  the  excess  over  the  legal  rate.    Assign.,  §  12. 

agent  Lable  to  princip^il  for  Intercast  or  usury.     Ag.,  ^  154. 

principal  not  bound  where  agent  to  make  loan  exacts  usury  for  his  own  benefit    Ag., 

g  371. 

V. 

VARIANCE.    See  Pleading  and  Evidence. 

averment,  a  judgment  of  the  circuit  court  for  the  district  of  Wisconsin ;  proof,  eastern 
district  of  Wisconsin ;  a  variance.    Actions,  ^  89. 

VENDOR  AND  VENDEE. 

a  vendee  in  possession  Is  a  tenant  at  will  after  default  of  payment.    Actions,  g  834. 

VENUE.    See  Lex  Fori 

of  affidavits.    Aff.,  g.^  1^. 

VERDICT.    See  Agreed  Statement:  Trial  by  Jury, 
on  issue  out  of  chancery,  not  flnaL    App..  g  286. 
special  findings  cannot  be  added  to  a  geQeral  finding  of  factd  after  judgment  and  the 

lapse  of  a  term.    Ag..  ^  548. 
if  th^  evidence  apply  to  one  count  which  is  good,  and  the  verdict  be  general,  judgment 
will  be  entered  on  the  good  count.    Actions,  tS  120,  128* 
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VERDICT  —  continued. 

if  there  be  two  issues,  and  the  verdict  accord  with  the  evidence  applicable  to  ouo,  a  new 

trial  will  not  be  granted.     Actions,  §  188. 
to  warrant  a  review,  the  record  must  contain  a  bill  of  exceptions,  a  special  verdict,  or  an 

agreed  statement  of  facts.    App.,  g  1917. 
an  amendable  defect  in  a  verdict  must  be  availed  of  in  the  court  below.    App.,  g  1762. 
general  and  special.    Ag.,  §  1 13. 
special  verdicts  and  bills  of  exception  under  act  of  March  8,  1865.    App.,  S  2115  and 

note, 
where  special  verdict  is  imperfect,  cause  mav  be  remanded  as  for  mistrial.    App..  ^  1 930. 
a  report  of  t)ie' evidence  incorporated  into  the  transcript,  and  sign«>ii  by  the  juil.^e.  is  not 

a  Dili  of  exceptions,  agreed  statement  nor  special  verdict,  and  will  not  be  considered  by 

the  supreme  court.     App.,  S  1926. 
revision  on  special  verdict  ana  when  the  case  is  submitted  to  the  court  on  an  agreed  state- 
ment,   App..  g  1 9t2. 
errors  will  not  be  revised  unless  they  appear  in  the  record ;  a  bill  of  exceptions,  special 

verdict  or  agreed  statement  of  facts  may  be  used.    App.,  §  1921. 
on  special  verdict  the  jury  tinds  the  facts  and  the  court  pronounces  judgment  according 

to  law.    App.,  g  191S.' 
effect  of  a  special  verdict  or  bill  of  exceptif^ns.    App.,  §  1919. 

a  cose  cannot  be  turned  into  a  special  verdict  without  leave  of  court.     App.,  g  1927. 
special  verdicts  as  agreed  statements.     App.,  ^^  2089-^0. 

VESTED  RIGHTS.    See  Constitutional  Law, 

no  vested  right  to  an  appeal.     App.,  g§  522,  590. 

notoriety  of  an  adverse  title  cannot  atfect  rights  antecedently  vested.    Arb.,  §  182« 

VIRGINIA. 

office  of  a  supersedeas  in  Virginia.    App.,  §730. 


W. 

WAGES.    See  Seamen, 

WAIVER. 

by  general  appearance.    Ag.,  g  540. 

the  appearance  of  defendant  waiver  of  irregularity  in  citation.    App.,  §801. 

receiving  account  of  sales  by  agent.    Ag.,  g  578. 

WAR. 

summary  of  questions  growing  out  of  a  state  of  civil  war.    App.,  §§  1035-89. 
the  supreme  court  has  no  jurisdiction  where  the  state  court  decides  under  general  public 
law  the  effect  of  civil  war  on  contract.     App.,  §  1039. 

WAREHOUSE  RECEIPTS.    See  Negotiable  Instruments. 
negotiability.    Ag. ,  S?5  7 1 0.  7 1 1 . 
replevin  will  not  lie  b^  holder  of ,  against  warehouseman.    Actions,  g  819. 

WARRANT.    See  Distress  Warrant, 

WARRANTY.    See  Contracts. 

the  reme..y  for  a  false  wairanty  is  either  case  or  assumpsit.    Actions,  g  545. 

principal  bound  by  agent's  warranty,    Ag.,  g  280. 

the  form  of  action  for  false  warranty  is  assumpsit.    Actions,  g  87. 

WILD  ANIMALS.    See  Animals. 
WORDS  AND  PHASES.    Bee  Definition. 

WRIT  OF  ERROR.    See  Appeal;  Appellate  Practice,'  Jurisdiction;  Supreme  Court 

1.  In  Genesjll.    App.,  g  114. 
teste  of  wr:t  of  en-or.    App.,  8  41. 
in  conflscation  proceedings.    App.,  g§  127,  128. 
in  information  for  forfeiture.     App.,  §§  129,  130. 
in  suit  on  duty  bimd.    App.,  g  VSS. 
in  suit  on  official  bond,    App.,  g  139. 
from  decree  of  confiscation.     App,,  §  185. 

the  writ  goes  to  tlie  court  having  the  record.    App.,  §§  765,  766  and  notes, 
may  send  writ  to  highest  gourt.    App..  g^  771-776. 
time  within  which  must  be  bi'ought.     App.,  gg  1275-04. 
authorities  reviewed.     App.,  g  1928. 

BUiimiary  of  what  the  record  must  show  as  to  federal  questions.  App.,  g§  828-56  and  notes, 
loss  or  destruction  of  writ  of  error.    App.,  §  10. 
common  law  cases.     App.,  gg  115,  116. 

actions  at  law  Can  only  be  reviewed  on  writ  .of  error.    App.,  g  100. 
common  law  actions  must  be  removed  to*  the  circuit  court  by  writ  of  error.    App., 

g.^  10.5,  106. 
cases  from  state  court  must  be  brought  upon  writ  of  error.    App.,  g  1 10# 
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WRIT  OP  ERROR,  In  General— continued, 
error  to  state  court.    App.,  ^§  77-79. 

as  to  allowance  of  writs  of  error  to  state  courts.    App.,  S  1213. 
defective  description  of  parties  in  writ  of  error.    App.,  §g  11,  12. 
cases  from  district  court.    App.,  g  95. 

a  second  writ  of  error  only  brings  up  proceedings  subsequent  to  the  mandate.  App.,  §  739. 
a  writ  of  error  is  properly  directed  to  the  state  court  which  holds  the  record.    App., 

§§  708,  769. 
allowance  by  judge  at  chambers.    App.,  g  85. 

writ  of  error  will  not  be  quashed  because  filed  after  the  return  day.     App.,  §161. 
writ  of  error  from  a  teriitorial  court  is  abated  by  the  admission  of  the  territory  into  the 

Union.    App.,  ^  1 97,  199. 
civil  cases  in  the  district  court,  which  have  been  re-examined  in  circuit  court  on  writ  of 

errors  cannot  be  reviewed  in  the  supreme  court  on  writ  of  error.    App.,  §  109. 
the  order  of  the  highest  tribunal  of  a  state  on  a  habeas  corpus  is  not  a  ludgment,  within 

the  meaning  of  the  judiciary  act,  upon  which  a  writ  of  error  will  lie  from  supreme 

court    App.,  g  1029. 
where  a  case  nas  been  brought  up  both  by  appeal  and  writ  of  error,  the  court  will  decide 

on  hearing  which  is  proper.    App..  §112. 
if  a  mandate  be  not  correctly  executed  by  a  circuit  court,  a  writ  of  error  is  the  proper 

remedy.    App.,  g  713, 
on  writ  of  error  to  state  court,  what  questions  can  be  reviewed.    App.,  g  1117. 
rule  on  marshal  to  make  deed.    App.,  g  99. 
where  the  verdict  is  against  the  defendant  on  a  plea  of  set-off  for  ti,000,  he  may  have  a 

writ  of  error.    App.,  §555. 
writ  of  error  properly  allowed  in  the  court  where  the  judgment  ^was  rendered.    App., 

§800. 
practice  on  writ  of  error  to  court  in  Louisiana.    Ag.,  g  546. 
the  discharge  of  a  rule  on  a  marshal,  to  show  cause  why  he  should  not  execute  a  deed, 

should  be  brought  up  by  writ^  of  error.    App.,  g  1 13. 
using  both  writ  of  error  and  appeal.    App.,  g  98. 
writs  issue  only  from  clerk^s  omce  of  supreme  court.    App.,  g  40. 
when  the  ten  days  after  judgment  for  filing  writ  of  error  commence  to  run  from.    App., 

§  1870. 
state  statutes  do  not  govern  the  practice  on  writs  of  error  in  the  federal  courts.    App., 

§1970. 
the  supreme  court  will  not  revise  on  writ  of  error,  where  there  is  no  bill  of  exceptions, 

though  the  whole  of  the  evidence  appears  in  the  record.    App..  §  1931. 
distinction  between  writs  of  error  to  state  courts  and  United  States  circuit  courts,  as  re- 
spects the  power  of  the  court  to  review.    App..  §  1929  and  note, 
whero  a  writ  of  error  is  dismissed  it  cannot  oe  reinstated  at  a  subsequent  term.     App. , 

g  2507. 
leave  to  withdraw  a  writ  of  error  is  not  granted  as  a  matter  of  course.    App.,  g  2602. 
proper  practice  in  the  circuit  courts  as  to  w^rits  of  error  stated.    Att'ys.  1$  229. 
whether  a  writ  of  error  lies  to  review  an  action  of  court  upon  affidavits  in  setting  aside 

satisfaction  of  judgment.    Att*ys,  §  94. 
a  party  lias  ten  days  in  which  to  sue  out  a  writ  of  error  after  catering  judgment  in  the 

lower  court  pursuant  to  an  affirmance  in  the  appellate  court.    App.,  g  1512. 
duly  sued  out  of  the  circuit  court,  operates  as  a  jsupersedeas  without  an  order  of  court. 

App.,  g  1500. 
when  applied  for  and  allowed  the  jurisdiction  of  the  supreme  court  attaches,  and  that  of 

the  judge  at  chambers  ceases.    App.,  g  1549. 
must  be  sued  out  in  ten  days  except  in  certain  cases.    App.,  g  1487. 
filed  within  ten  days  after  refusal  of  petition  for  rehearing,  sufficient  bonds  having  been 

given,  operates  as  a  supersedeas,    App.,  g  1484. 
a  writ  of  error  must  be  made  returnable  to  the  first  day  of  the  term.    App.,  g  1 367,  note, 
want  of  regular  writ  cannot  be  waived.    App.,  g  1 366. 
must  be  made  returnable  to  a  certain  day  and  must  be  filed  at  the  next  term.    App., 

g  1365. 
writ  of  error  is  an  original  writ;  nothing  considered  as  error  except  what  appears  on  the 

record.    App.,  g  1 925  and  note, 
writ  of  error  brings  up  the  whole  record,  including  bill  of  exceptions ;  error  apparent  may 

be  raised.     App.,  g  1920. 
a  writ  of  error  is  a  continuation  of  the  original  suit;  it  is  not  an  original  writ  in  the  sense 

of  beginning  a  new  action.    App.,  g  1672. 
must  be  brought  in  the  name  of  a  person  or  a  corporation.    App.,  g  1 609, 
to  operate  as  a  supersedeas  it  must  l)e  filed  in  sixty  days.    App.,  g  1499. 
after  writ  of  error  no  order  of  state  court  a  part  ox  the  rec6rd.    App.,  §  1 207. 
as  to  allowance  of,  to  state  courts.     App.,  %^  1213. 
ti  a  state  court,  must  be  brought  in  two  years.    App.,  §  1 .406. 
not  filed  in  the  proper  court  within  the  time  limited  is  barred.     App.,  g  1305, 
is  not  *'  brought "  until  it  is  filed  in  the  lower  court.    App.,  g  1 304. 
where  the  writ  of  error  describes  the  plaintiff  in  error  as  the  defendant  in  error,  and  the 

defendant  as  plaintiff,  it  cannot  be  amended.    App.,  g  24.47. 
must  be  made  returnable  to  the  first  day  of  t!io  term ;  if  defective  in  this  particular,  not 

amendable.    App.,  gg  1355,  1368. 
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WEIT  OF  ERROR,  IN  Oenbral  —  continued. 

may  be  amended  under  aection  1005  of  the  Revised  Statutes  by  inserting  the  proper  return 

day.    App.,  §  770. 
the  omission  of  a  citation  within  sixty  days  after  a  writ  of  error  has  been  sued  out  ^will 

not  entitle  a  party  to  a  writ  of  possession.    App.,  g  1 501. 

2.  Dismissal. 
wliere  tliere  is  no  disagreement,  and  the  sum  in  dispute  is  below  the  jurisdictional  amount, 

the  writ  of  error  will  be  dismissed.     App..^  ^  5tt8. 
will  not  be  dismissed  for  irregularity  in  approval  of  bond  by  judge,  when.    A  pp.,  §  1393. 
writ  of  error  dismissed  without  prejudice.    App.,  §  2080. 
where  it  is  evident  from  the  record  filed  that  the  supreme  court  has  no  jiiriRdiction,  a 

motion  to  dismiss  the  writ  of  error  will  be  entertamed  before  the  return  day.     App., 

^  2505  and  note. 

8.  Parties. 
summary  of  questions  as  to  parties  to.     App.,  g§  1594-1602. 
necessary  party  to  a  writ  of  error.     App.,  §  2^438. 

it  is  discretionary  with  the  court  to  )iermit  an  amendment  of  a  writ  of  error  by  bringing 
in  necessary  parties.    App.,  §  2S489. 

4.  Return. 

the  supreme  court  will  enforce  a  return  to  a  writ  of  error  issued  to  a  state  court.    App., 

return  of  writ  of  error,  loss.    App..  §  1.  • 

a  writ  of  error  not  pnjperly  returnable  may  be  amended.    App.,  g  2S441  and  note. 

clerk  required  to  make  return,  or  show  cause.    App.,  g  2596. 

5.  Will  Lie. 

where  state  court  sustains  bond  given  under  ordinance  of  secession  convention.  App., 
§1049. 

to  state  court  for  refusal  to  remove  cause.     App..  §  1085. 

from  the  supreme  court  of  the  District  of  Ck)lumbia  to  the  district  court  of  that  District 
App.,  $^19H. 

where  a  title  depends  upon  an  act  of  congress,  and  the  decision  of  the  state  court  is 
against  the  title.    App.,  ^  1  l:f4. 

in  a^preed  cases.    App.,  g  212. 

application  to  obtain  a  writ  of  prohibition  is  a  final  jud^on^^nt.    App.,  §  387. 

from  an  order  quashing  an  inquisition  of  damages.     Appb,  885. 

what  in  the  highest  court  in  Rliode  Inland.    App.,  g  778. 

when  a  writ  will  lie.    App..  $5g  809-812. 

to  judgment  of  state  court  after  secession  ordinance.     App.,  §  1050. 

to  state  court  sustaining  defense  under  Confederate  statute.    App..  g  1048. 

to  review  decision  of  state  court  that  under  state  constitution  Confederate  money  no  con- 
sideration for  contract.     App.,  g  1G>5. 

to  review  decision  of  state  court  between  assignee  of  insolvent  of  one  state  and  attach- 
ing creditors  of  another.     App.,  §  1081. 

to  the  highest  state  court  which  affirms  the  judgment  of  inferior  after  refusal  of  applica- 
tion for  removal  of  the  cause.     App.,  ^  1089. 

where  state  court  refUses  to  remove  cause  to  federal  court.    App.,  g  1083. 

6.  Will  Not  Lie. 

when  writ  of  error  will  not  lie.     App..  g.^  813-825. 

action  held  by  state  court  barred  during  war.    App.,  g  1051. 

based  on  order  removing  cause  to  federal  court.    App.,  g  1 084. 

from  action  of  court  below  on  writ  of  error  coram  nobis,    App.,  g  I6.*l. 

to  bring  up  a  pi'oceeding  in  the  nature  of  a  foreclos\u*e  of  a  mortgage  in  chancery.    There 

should  be  an  appe^.    App..  g  322. 
upon  a  judgment  of  a  state  suprv^ms  court  reversing  and  remanding  a  causa  for  further 

proceedings;  nor  will  a  writ  of  error  lie  from  th3  supreme  court  to  an  inferior  court 

upon  it,  subsequent  judgment  not  being  a  judgment  of  the  highest  court  of  the  state. 

App.,  g;<  HO 8,  it04. 
from  the  decision  of  a  motion  to  take  money  out  of  court^.     App.,  g  160. 
from  a  jutigment  in  replevin  for  the  recovery  of  certain  cattle.     App.,  g  56 B. 
to  the  circuit  court  of  the  District  of  Columbia  in  a  criminal  case.     App.,  g  426, 
from  the  supreme  court  to  the  circuit  court  in  criminal  case.     App.,  g  4j^7. 
from  an  order  of  a  federal  court  in  Louisiana  directing  executory  process  to  issue  to  fore* 

close  a  mortgage  without  notice  to  defendants.     App.,  g;S  1119.  320. 
from  a  judgment  affirming  the  judgment  of  the  lower  coart  sustaining  a  demurrer  to  a 

rejoinder  in  a  quo  warranto  proceeding.     App.,  g  3o5. 
from  action  of  court  below  on  writ  of  error  coram  nobis,    App.,  g  1 63. 
from  mandamus,    App.,  g  180. 
eri'or  coram  nobis,    App.,  g  147. 
from  an  order  quashing  execution.     App.,  g  388. 
from  on  order  quashing  attachment.     App.,  g  389. 
from  district  court.     App.,  ^^  203,  210. 
from  exercise  of  new  juris.iiction.     App.,  g  182. 

to  stat3  court  liberating  slave,  allowed  by  master  to  go  into  free  state.     App.,  g  1034. 
to  statf  court  annulling  a  judgment  on  a  loan  of  Confederate  money.    App.,  g'10o6. 
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WRIT  OF  ERROR,  Will  Not  Lie  —  continued.    . 

from  decision  of  state  court  removing  cause  to  federal  court.    App.,  §  1033. 
where  the  decision  of  the  state  involves  only  a  question  of  state  law.    App.,  §  1205. 
a  second  writ  of  error  will  not  lie  from  an  order  allowing  costs.     App.,  g  27s!3. 
mandamus  lies  to  compel  the  restoration  of  an  attorney  wrongfully  disbarred.     The 

order  of  removal  is  not  reviewable  on  writ  of  error.    Att*ys,  §  25. 
judgment  of  non-suit.     App.,  §  884. 
refusal  to  quash  bond.    App.,  §  9&2. 

decision  upon  traverse  of  aJQidavit  in  attachment.    App.,  g  893. 
matters  addressed  to  the  discretion  of  the  court.    App.,  §§  394-398. 
decision  of  a  question  of  practice.    App.,  §  891. 
order  reversing  and  remanding  a  cause.     App.,  §§  404-409. 
award  of  writ  of  restitution.     App.,  §  886. 
action  for  penalty  a  civil  cause  wiihui  judiciary  act    App.,  §  211. 

WRIT  OF  ERROR  BOND.    See  Appeal  Bond. 

WRIT  OF  ERROR  CORAM  NOBIS. 

the  writ  not  in  use;  its  nature.    App..  §  162. 

difference  between  writs  of  error  coram  nobis  And  coram  vohis,    App.,  §  432* 

coram  nobis  and  coram  vobis,    App.,  gg  2966-72. 

the  limitation  of  five  years  for  taking  a  writ  of  error  does  not  apply.    App.,  §§  1885, 

1294. 
errors  corrected  on  motion  to  amend  coram  vobis  not  available  when  the  error  is  hi  the 

judgment.    App.,  §  433. 
imder  §  14  of  judiciary  act,  writ  of  error  coram  vobis  was  not  granted  in  criminal  cases. 

App.,  §  434. 
writ  of  error  will  not  lie  from  action  of  court  below  on  writ  of  error  coram  nobis,    App., 

§  163. 

WRIT  OF  ERROR  CORAM  VOBIS.    See  Writ  of  Error  Coram  Nobis. 

WRIT  OF.  POSSESSION. 

a  party  not  entitled  to,  because  of  the  omission  of  a  citation,  in  sixty  days  after  writ  of 
error.    App.,  §  1501. 

WRIT.    See  Executions;  Process;  Writ  of  Possession. 
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.    OUR  FINAL  EE)ITORS 

And  those  wht  will  assist  Mr.  Myer  in  arranging  sulijeets. 

It  is  impoMible  to  f^v^  at  present  *  the  names  of  all  who  will  act  in  this  capacity  on  the  varioas 
ito|to.ia  oor  Fedeval  I)ieoisionsr  or  to  si^  bow  inan)r  of  them  will  also  bftve  flabjects  ananged  uader 
tWr:  immediate  Aupenriakkiu 

Below  wa  .give  fh^  naaaee  of  thoie  ^th  wbom  annngements  have  already  been  made;  others 
will  be  announced  from  time  to  time  as  the  work  progresses. 

All  of  the  topics  are  now  ready  for  final  arrangement,  and  will  be  given  ovil  as  rapidly  as  oom- 
peteot  parties  can  be  Engaged. 

•JaiMMury.iaSi. 

AbbOtt|  B6nj«VftUglUIIXs  Author  of  a  digeift  of  the  law  of  Corporation,  and  one  of  the 
Abbott  Kothers  #ho  have  for  bo  long  been  fkvorably  known  to  tne  profession,  will  take  the 
arranging  of  any  subject  that  may  be  assigned  to  him,  as  soon  as  his  present  editorial  engage- 
'    meDtaimlpertaiit. 

BftldWillt  W.  D>y  Ffttetit  Lawyer,  of  Washington,  D.  0.,  will  superintend  the  arrange- 
inent  of  **  Patents,*' the  details  of  which  will  be  attended  to  by  Wi>odbury  Loweiy,  Bsq, 

BaUs  .p.  Q.)  Attorney  of  Chicago ;  author  of  a  work  on  National  Banks.  He  has  arranged  the 
Bub]66t  of  J^anks. 

Bonediot,  Robert  D«,  of  the  New  York  bar;  nephew  land-tomMr  law  partner  of  the  late 

Erastus   C.   Benedict,  author   of    Benedict's   Admiralty;   editor   of  Benedict's  Boporis; 

reporter  of  the  Bastern  District  of  New  York  for  the  Federal  Reporter.    He  will  certify  to 

the  subject  of  Maritime  law.    Most  of  the  work  of  digesting  and  arranging  this  subject  will 

'    also  be  done  under  his  immediate  supervision  by  his  eon  and  law  partner  Wyllys  Benedict. 

Bennettt  Edmund  H.,  of  Boston,  Mass.,  Judge  of  Probate  1868-1888— Editor  of 
Story's  Works,  Benjamin  on  Sales,  Massachusetts  Digest,'  etc.,  and  Dean  of  BostonUniversity 
Law  School,  Where^e  lectures  on  Contracts,  Sales,  and  other  topics. 

Bennett,  Samuel  C.,  of  Boston,  Mass..  Assistant  Dean  oC  Boston  Uniyarsity  Law  School, 
and  Listructor  in  Contracts  and  Sales,  which  two  subjects  he  will  digest  and  arrange  under 
the  supervision  of  his  fiither. 

BigeloW,  Iffelville  M.— Author  of  works  on  "Estoppel;"  "Overroled  Cbms;"  "Lead- 
ing Cases  in  Torts  ;**  "  Law  of  Fraud ;"  "  Equity ;"  "  Elementary  Treatise  on  Torts ;"  **  In- 
surance Reports;"  also  editor  "Jarman  on  Wills,**  4th  edition;  and  *' Story  on  Contracts," 
6th  edition.  He  has  already  certified  to  Agency  and  Attorneys,  and  will  do  the  same  for 
any  other  topio  referred  to  him.  We  hope  his  other  engagementi  will  enable  him  to  tsice 
entire  charge  of  the  subject  of  Insurance. 

Bump,  Orlando  F«|  Author  of  standard  works  on  Bankruptcy  Law  and  Praetloe^  will  act  as 
final  editor  for  Bankruptcy. 

Chase,    Georse,— Professor  of  Criminal  Law,  Torts  and  Procedure,  Law  School  of  Columbia 
College.    Editor  of  *'  Chase's  Blackstone."    Contributor  of  many  legal  articles  to  '*  John- 
son's TJniyersal   Cyclopedia."    Editor  of  **  Johnson's  Beady  Legal  Adviser."    He  will 
certify  to  the  cases  in  Torts  which  are  reduced  to  a  digest. 

CroSWeU,  Simon  Greenleaf.  (grandson  of  author  of  Greenleaf  on  Evidence.)  Editor 
of  the  new  edition  [14th]  of  Greenleaf  on  Evidence,  will  digest  and  arrange  that  topic. 

Curtis,  Benjamin  R,  (son  of  the  late  famous  Jurist,  formerly  Associate  Justice  of  U. 
8.  Supreme  Court,)  Lectured  at  Bosto  Uniyerstty  Law  School,  and  editor  of  **  Ourtis's 
Jurisdiction  and  Practice  of  United  SUtes  Courts,^  and  «'  Curtis'  Life  and  Writings.'*  He 
will  digest^  arrange  and  edit  the  three  subjects  of  CoxTsn,  Pliabotg^  PaAonoxj 


Daniel,  John  W.^Aatbor  of  the  oolebmled  work  on  ••Kegotiable  Intnimeota,'*  will  ontlff 
to  fiftnka,  Bondi,  Bill  and  Kotat. 

DaSSler,  C.  F.  W^   compiler  of  DMtlor's  Annotated  Statutat  of  KanMa ;  Dicaat  of  Kuaaa 

Reports  and  several  othw  works,  has  completed  the  work  of  digesting  andarrangiac  the 
topic  of  Bonds,  which  has  been  sabmltted  to  Ifr.  Myer  te  Us  apptoral.  The  eaeea  redooed 
to  a  digest  will  be  passed  upon  by  Mr.  John  W.  I^Niniel,  wboee  name  will  be  foond  in  ttiia 

Hamilton,  Adalbert,  of  Chicago,  did  Oie  work  of  digerting  and  arranging  the  saUect  of 
Attomm,  and  also  Arbitration  and  Award.  We  think  an  examination  of  his  work  will  BtM>w 
him  to  be  competent  for  the  work  undertaken.  He  has  also  done  the  work  of  arranging  and 
digesting  the  topic  of  Billa  and  Notes  to  appear  in  Yd.  HI. 

Hammondf  W.  0«,  Bean  of  the  &U  Louis  Law  School,  and  a  well-known  writer  for  Iaw 
Magasines ;  also,  one  of  the  lecturers  in  the  Boston  University  Law  School.  Hd"  will  take 
entire  charge  of  Constitution  and  Law« ;  Sutes  and  Territories,  and  other  kiiiired  topioa. 

High,  J.  L«,  Author  of  a  well-known  book  oo  '*  Injunctions."  He  has  certtfled  to  Actiona  and 
to  Appeals  and  Writs  of  Srror.  He  will  examine  and  cerUiy  to  any  other  subject  we  refer 
to  him. 

Jones,  Leonard  A*,— Author  of  "Mortgages  of  Beal  Property;"  Mortgages  of  Personal 
Property;"  Bailroad  Securities,**  etc  He  will  take  entire  charge  of  the  topics  of  ** Liens," 
also.  Conveyances  (including  Deeds,  Deeds  of  Truit  and  Mortgages)^  and  perhaps  some 
others. 

McCrary,  Q.  W.,  Hon..  Judge  of  8th  U.  S.  circuit,  and  author  of  a  work  on  *<Xlecaons." 
He  will  certify  to  Elections,  which  subject  is  being  edited  by  Mr.  Hagerman,  an  attorney  of 
Keokuk,  Iowa,  under  his  superrision 

Mills,  H.  E«— Author  of  '*  Mills  on  Eminent  Domain."  He  will  take  entire  charge  of  that  sub- 
ject. 

Schooler,   James,  Author  of  *« Domestic  Relations;"  '* Husband  and  Wife;"   "Bailments 
including  Carriers;"  "Executors  and  Administrators;"  *' Personal  Property ;"  alao»  editor 
of  last  edition  of  "Story  on  Bailment."   He  has  already  certified  to  the  subjects  of  Accounts 
Arbitration  and  Assignment.    He  will  take  entire  charge  of  the  topics  of  Domestic  Bela- 
tions  and  Estates  of  Decedents,  also  Carriers,  arrange  the  cases,  and  nave  the  digesting  done 
under  his  own  superyision. 

Wharton,  WUliam  F.,  of  Boston,  editor  of  the  last  edition  of  Story  on  Partnership,  will 
take  the  cases  on  that  subject,  not  printed  in  full,  and  certify  to  the  good  Judgment  usisd  in 
discarding  them. 

Willard^  Joseph*— Editor  of  *«  Taylor  on  Landlord  and  Tenant"  He  will  cerUQCto  landlord 
and  Tenant. 

Wood,  H.  Q.,  author  of  a  new  and  valuable  work  on  Limitations,  will  revise  and  certify  to 
the  cases  on  that  subject  that  are  not  printed  in  ftill.  He  is  also  author  of  a  treatise  on  Fire 
Insurance,  Master  and  Servant,  Nuiunoes;  also,  editor  of  Brown  on  Carriers,  Collier  on 
Partnership  and  Best  on  Evidence. 


We  point  with  pride  and  satisfaction  to  the  above  list,  which  we  believe  includes  more  legal 
talent  than  has  ever  before  been  combined  in  any  one  publication,  each  name  being  instantly  recog- 
nised as  indicating  the  proper  person  to  do  the  work  undertaken. 

Arrangements  will  be  made  with  other  well-lrnown  authors  as.jrapidly  aa  we  are  ready  to  give 
out  the  manuscript  of  subjects  in  their  line. 


THE  STARRED  M  CASES. 

All  of  our  cases  have  been  assigned  to  io8  subjects.    . 

62  of  these  have  from  i  to  50  cases  to  each  and 
1 7  have  50  to  1 50  cases,  while  • 

19  others  have  150  to  500  cases. 

These  98  topics  include  Bills  and  Notes,  Banks,  Bonds,  Contracts  and  all  other  subjects  ex- 
cept the  ten  mentioned  in,the  below  paragraphs. 

A  very  small  percentage  of  these  cases  will  be  reduced  to  a  digest,  because  they  are  on  subjects;of 
general  interest.  The  percentage  of  matter  will  be  still  less  because,  generally,  it  is  only  the  short 
oasee  that  are  not  printed  in  full.  Supposing  a  subject  to  have  100  cases,  80  of  which  contain  500 
pa^es  of  original  opinion,  and  20  have  25  pages ;  it  will  be  seen  that  this  20  per  cent,  of  cases  is  only 
6  per  cent,  of  matter  not  printed  in  full.  Not  ten  per  cent,  of  the  cases  in  the  whole  series  that  are 
reduced  will  be  from  these  ninety-eight  topics. 

The  subjects  of  Appeals  and  Writs  of  Error  and  Pleadine.  have  many  hundred  cases  that 
decide  the  same  points,  in  the  same  way,  in  different  Circuits  and  Districts.  J_I7 

Crimes  has  a  large  number  of  cases  on  counterfeiting,  that  follow  the  same  rulings. 

Insolvency  (including  U.  S,  Bankrupt  law).  Patents  (with  its  1000  fact  cases),  Maritime  Law 
(with  many  hundred  fact  cases  on  Collision,  as  well  as  cases  on  Seamen's  wages  deciding  exactly  the 
$ame  pUnta),  Embargo  (obsolete  laws^,  Revenue  (many  obsolete  laws)  War  and  Land,  (with  nearlv 
8000  cases  to  the  two  topics,)  present  the  proper  places  for  the  great  number  of  reduced  cases.  If  ail 
the  cases  under  those  heads  were  printed  in  mil  it  would  necessitate  such  a  great  increase  (100  per 
cent. )  in  price  of  the  series  that  it  would  prevent  sales. 

N.  B. — ^Do  not  forget  that  no  case,  nowever  unimportant,  is  entirely  discarded ;  and  that  all 
incidental  points  in  *  case^  fire  digested  out  and  assigned  to  their  proper  heads,  and  that  the  above 
ten  subjects  will  be  thoroughly  examined  by  a  competent  person  whose  practice  is  so  much  in  that  line 
of  cases  that  in  their  practice  they  will  be  anxious  to  have  printed  every  case  of  value  to  them. 


VALUE  AND  DEMAND  versus  COST. 

The  *  cases  in  the  above  mentioned  ten  topics,  if  published  in  full,  will  make  more  volumeslthsku  all 
the  cases  in  the  other  98  subjects.  If  so  printed,  as  a  separate  series,  they  would  not  find  200  buyers 
in  the  whole  United  States,  at  a  price  that  would  repay  one  quarter  of  the  cost.  If  printed  with  the 
others  they  would  increase  the  price  of  the  series  to  $^50,  and  this  on  the  basis  of  obtaining  as  many 
subscribers  at  the  increased  price  as  at  the  $200.  As  this  cannot  be  done,  the  price  would  have  to  be 
$500  to  make  up  the  loss  occasioned  by  the  decrease  in  number  of  subscribers. 

There  are  only  50  to  100  attorneys  in  this  country  who  care  for  al)  the  patent  cases  in  full,  and  most 
of  these  few  already  have  them,  and  so  will  not  buy  at  any  price.  Not  200  attorneys  would  buy  all 
the  Maritime  cases  if  printed  in  full,  and  sold  at  half  the  cost  of  producing  thpm.  Both  these  sub- 
jects will  give  all  the  good  casps  in  full. 


THE  BELOW  LETTER 

Gives  forcible  expression  to  the  only  objection,  so  far,  urged  against  Myer's  Federal 
Decisions,  therefore  we  print  it  with  our  reply. 

Attorneys  will  do  us  a  great  favor  if  they  will  examine  auy  subject  in  our  series  that 
they  see  proper,  and  report  to  us  all  errors.  Before  doing  so,  we  wish  them  to  look 
over  all  the  pages  of  printed  matter  following  this,  and  see  if  we  are  likely  to  digest 
any  cases  that  are  worth  printing  at  length. 

Tour  plan  is  a  useful  one,  which,  so  far,  seems  well  executed  ;  and  where  a  lawyer  has  all  the  re- 
ports in  their  original  form^  if  he  can  afford  the  expense^  he  should  have  this  also ;  while  if  he  has  not  ' 
the  original  reports  your  werk  will  be  indispensable  to  him. 

I  cannot  as  yet  see  (on  view  of  the  first  400  pages  of  Vol.  1.)  that  you  should  have  selected  for 
printing  in  full  any  case  you  have  only  digested ;  or  that  you  should  have  digested  any  you  print  in  full. 

A  lawyer  may  often  feel,  about  some  case  he  finds  only  digested,  not  so  well  equipped  as  the  Texas 
man  who,  when  asked  why  he  found  it  necessary  to  '*  tote  his  pistol  around  "  so  mcessantlv,  replied : 
"Well,  stranger,  a  man  don't  often  want  a  pistol  in  Texas,  but  when  he  does,  he  wints  it  mignty  bad."* 

Permit  me  to  say  here  that  I  concur  in  what  Chief  Justice  Waite  and  Mr.  Justice  Bradley  say  of 
'your  editor.    I  have" from  the  first  used  his  "Index,"  both  that  of  the  Supreme  Court  and  Tennessee 
Keportp,  and  invariably  use  them  to  begin  an  investigation.     I  have  a  very  high  opinion  of  his  qualifi- 
cations for  the  work  in  which  he  is  engaged,  and  thinlc  the  profession  can  rely  on  him. 

*  If  the  pistol  was  of  the  old  fashioned  flint  locV  pattern,  which  so  often  flashed  in  the  pan,  or  onlv  loaded  with 

Sowder,  without  ball,  then  the  Texas  man  would  have  conclnded  that  the  time  taken  to  get  it  out  wuj)  wasted,  and 
ad  better  have  been  applied  to  malcing  some  other  defence. 

If  our  editors  are  notfpivingin  ftill  all  the  cases  that  are  "loaded  with  ball.''  and  only  reducing  to  digested 
form  those  of  the  * '  flint  lock  i>attern, "  or  those  charged  only  with  powder,  then  they  are  not  doing  what  we  sup- 
pose they  are,  and  we  will  be  much  obliged  to  any  attorney  who  will  call  oar  attention  to  such  omission.  If,  on 
the  contrary,  they  are,  then  we  submit  this  question:  Will  not  an  attorney  who  takes  the  time  to  examine  any  of 
the  cases  we  originally  laid  oat  to  appear  under  a  given  head  in  full ,  If  anywhere,  and  then  afterwards  reduced  to  I 

a  digest  (known  in  our  series  as  the  •  cases)  And  his  time  wasted,  and  that  he  had  better  have  used  it  in  more  ! 

thoroughly  examining  the  cases  we  do  give  in  full? 


TO  SHOW  THE  PROFESSION 

How  Thoroughly  the  Editorial  work  will  be  done,  and  to  show  the  Impos- 
sibility of  otir  failing  to  give  in  flill  all  Important  Cases 

We  make  the  below  statement  of  the  routine  editorial  labor. 

170  Seoiure  Uiiif^x*mity. 

1— Every  case  has  been  read  bv  the  head-editor,  (nearly  three  years  work,)  assigned  to 
its  proper  head,  and  the  points  not*Velonging  to  that  head  digested  out  and  placed  with 
their  proper  topics.    Some  cases  are  assigned  to  appear  at  length  under  two  heads. 

2— All  the  first  subdivision  of  each  subject,  and  as  many  of  the  second  and  third  sub- 
divisions as  can  be  definitely  settled  upon  before  comparing  the  cases,  are  decided  upon  by 
the  head-editor.  All  of  these  subdivisions  are  set  up  as  titles  in  their  alphabetical  order 
and  then  cross-referenced  to  the  topic  where  the  cases  will  be  found. 

Oajses  Xtecluoed  to  a  Diflr^^t. 

Do  not  forget  that  no  case  is  entirely  discarded ;  nor  that  cases  not  appearing  in  fall  are 
first  passed  upon  by  a  sub-editor,  then  referred  to  the  head-«ditor,  who  reinstates  such  as  he 
thinks  unwisely  reduced  to  a  digest,  and  the  balance  are  sent  to  an  expert  with  authority  to 
designate  such  as  he  wishes  reinstated. 

No  good  case  ean»  bv  our  plan,  fail  to  appear  in  ftill  because 
in  addition  to  the  above  method,  whereby  no  case  is  reduced  to  a  digeet,  in  the  topic  to 
which  it  was  originally  assigned  by  Mr.  Myer,  without  the  consent  of  three  "  ^ood  men  and 
true,"  each  one  of  tlaese  cases,  that  contain  any  points  on  topics  not  coming  within  the 
-scope  of  the  one  to  which  the  case  is  assigned  in  tulf,  are  again  examined  by  the  editor/  of 
those  other  topics  to  see  if  they  ought  to  oe  again  printed  in  full.    For  instance : 

The  case  of  White  v.  Bank,*^was  originally  laid  out  to  appear  in  full  under  BaUment,  if 
anywhere,  but  afterwards  reduced  to  a  digest  in  {  19  of  that  subject,  but  the  editor  of  our 
title  Banks  will  give  the  case  in  full  under  that  head  if  he  sees  proper.  The  danger  is  not 
that  good  cases  will  be  left  out,  but  rather  that  poor  ones  will  go  in,  or  even  be  duplicated. 

The  case  of  White  v.  Colorado  R.  R.  Co.,  6  Dill.  428,  was  assigned,  by  the  head-editor, 
to  Bailment,  and  is  there  printed  in  full  as  {{  7  to  12,  but  the  various  other  points  in  it  were 
digested  out  and  placed  in  the  cases  on  Warehousemen,  Nuisances,  Negligence  and  Bvi- 
dence.  The  editors  of  those  four  subjects  will  place  as  much  of  this  case  under  each  as 
they  deem  necessar}'^  to  a  full  understanding  of  the  subject  they  have  in  hand,  either  by  short 
digest  and  reference  to  Bailment,  or  by  giving  part  of  the  case,  or  even  the  whole  of  it. 
Therefore  it  will  be  seen  that  eood  cases  are  much  more  liable  to  be  duplicated  than  left  out. 

The  case  (of  Stewart  v.  W.  U.  R.  R.  Co.,  4  Biss.,  862,  appears  as  22  13  to  17  of  Bailment, 
but  the  editors  of  Contracts,  Torts.  Interest  and  Damages  will  place  as  much  of  it  as  they 
think  proper  under  each  of  these  four  heads. 

Do  not  overlook  this  fact:  A  case  may  be  a  very  good  one  viewed  by  itself,  but  takem 
in  connection  with  other  and  better  ones,  some  of  them,  perhaps,  from  a  higher  court, 
their  importance  changes  so  much  that  no  attorney  would  claim  that  they  ought  to  be  givea 
in  full  in  the  topic  unaer  consideration,  and  pernaps  not  under  any  other. 

A  dirantaipe  of*  out*  Series. 

The  attorney  who  wishes  to  know  all  about  the  case  of  White  v.  Colorado  R.  R.  Co., 
consults  our  final  Table  of  Cases,  and  finds  that  it  is  given  in  full  under  Bailment;  next  he 
will  see  where  the  point  on  Warehousemen,  (Nuisance,  Negligence  or  Evidence)  is  digested 
and  given  in  connection  with  all  other  cases  touching  on  the  same  topic,  thereby  enabling 
him,  in  a  few  moments^  to  get  all  the  information  there  is  about  all  the  points  in  the  case. 
This  cannot  now  be  done,  even  by  those  rich  enough  to  buy  all  the  other  editions  of  these 


Very  few  attorneys  realize  how  much  useless  matter  has  been  printed  in  these  reports  we 

are  reprinting — useless  because 

1 — Giving  matter  not  of  the  least  value  to  one  lawyer  in  a  thousand,  vi2 :  The  3,000  Mari- 
time law  cases,  mostly  on  collision  and  seamen's  wages,  generally  fact  cases ;  the  2,000 
cases  on  Patents,  mostly  fact  cases. 

2 — Obsolete  matter  on  Embargo  Law,  Slavery,  United  States  Bankrupt  law,  very  little  of 
which  needs  more  than  a  good  digest. 

3.— The  pMiddin^  put  in  by  reporters  woo  lacked  enough  good  material  to  make  a  volume. 

4 — Cases  deciding  the  same  point  over  and  over  again,  with  so  little  variation  that  many 
times  nothing  is  necessary  but  to  cumulate  the  reference  on  some  other  case,  or  at  best 
only  give  short  digest  showing  the  shade  of  difference  between  cases.  The  same  points 
coming  up  in  all  the  Circuits  and  Districts  brings  about  more  of  this  duplicating  than  in 
any  other  series  of  reports. 


The   Prejudice  against  a  Series 


-THAT  DOKB  HOT- 


GIVE  EVERY  CASE  IN  KULL 

HAS  aiVEN  AWAY  THE  PAST  TEN  YEARS 

In  view  of  the  great'  number  of  reports  that  contain  a  large  percentage  of  cases  that  are  of  no 
importance  beyond  a  good  digest  of  the  points.  To  show  the  fallacy  of  this  old  prejudice,  we  give 
the  below  list  of  cases,  all  of  which  were  laid  out  to  appear  in  full  under  the  heads  stated,  provided 
they  were  so  printed  anywhere  in  our  series,  but  afterwards  reduced  to  a  digest,  under  the  neads  in 
below  list  Oi  course,  all  points  in  the  cases  not  foiling  under  the  head  first  selected  for  the  cases  in 
fVill,  have  been  digested  and  placed  under  their  appropriate  topic, 

Alexander  o.  Harris,  1  Or.  C.  C,  248— Aotioks,  RbplIetik,  i  889. 
The  avowry  is  prima  facie  evidence  of  the  amount  of  rent  distrained  for. 

Hollenbach  v.  Miller,  8  Cr.  0.  C,  176— Actions,  Troyxb,  {  468. 
Trover  will  not  lie  against  husband  and  wife  for  a  conversion  of  goods  by  them  to  the  use  of  the 
wife. 

• 

Smith  V.  Richardson,  1  Utah  T*y.,  196 — Affidavits,  2  2. 
An  affidavit  without  venue  should  not  be  used  in  evidence  in  a  cause. 

Davis  o.  Robb,  2  Cr.  G.  C,  458— Agingy,  {  92. 
The  execution  of  a  note  by  an  agent  must  be  shown  to  have  been  within  the  soope  of  his  authority. 

Kingston  v.  Kincaid,  1  Wash.,  454 — Agbnot,  J  828. 
An  agent  authorized  to  collect  a  debt  cannot  cancel  the  same  by  off-setting  one  due  by  himself  to 
the  debtor. 

Weile  V.  United  States,  7  Ot  01.,  639— Agency,  i  389. 
The  revocation  of  a  power  of  attorney  can  have  no  force  till  the  agent  himself  has  notice  thereof. 

United  States  v.  Curry,  6  How.,  106— -Appeals  and  W.  of  E.,  {  27. 
An  appeal  is  a  matter  of  right. 

Overton  v.  Cheek,  22  How.,  46— Appeals  and  W.  of  B.,  §  28. 
A  writ  of  error  without  a  seal  is  void. 

Pierce  v.  Cox,  9  Wall,,  786 — Appeals  and  W.  of  B.,  {  74. 
The  allowance  of  an  appeal  is  necessary  to  confer  jurisdiction. 

Smith  V.  Kennedy,  1  Wash.  Territ.  Rep.,  66 — Accoui^TS,  i  15. 
Where  a  party  does  not  reply  to  a  letter  containing  a  stated  account,  he  is  deemed  to  acquiesce.* 

Nailor  o.  Kearney,  1  Gr.  C.  C.  Rep.,  112 — Actions,  {  5. 
Where  a  bond  is  conditioned  to  pay  in  instalments,  an  action  maybe  brought  on  failure  to  pay 
the  first  instalment. 

Bank  of  W.  v,  U.  S.,  4  Cr.  C.  C,  86— Actions,  Cause  of,  {  68. 
Money  paid  on  an  erroneous  judgment  may,  after  reversal  be  recovered  back.* 

*     Davis  o.  Georgetown  Bridge  Co.,  1  Cr.  C.  C,  148— Actions,  Assumpsit,  |  158. 
Assumpsit  lies  against  a  corporation  on  an  account  stated  by  its  treasurer  and  certified  by  the 
directors. 

Marine  Ins.  Co.,  v.  Young,  1  Cr.  C.  C,  832 — Actions,  Assumpsit,  2  220. 
Assumpsit  will  not  lie  on  a  policy  of  insurance  under  seal.* 

Fresh  v.  Qilson,  5  Cr.  C.  C,  684 — Actions,  Assumpsit,  |  221. 
Assumpsit  will  not  lie  on  an  agreement  under  seal  unless  fiilly  performed, 

Maynadier  v.  Duff,  4  Cr.  C.  C,  7— Actions,  Debt. 
Detinue  is  an  action  in  form  ex  co^UractUj  and  not  ex  delicto, 

Brice  v.  BUiott,  1  Law  &  Bq.  Rep.,  570 — ^Actions,  Replevin,  3  857. 
Property  taken  or  distrained  under  the  authority  of  the  revenue  law  is  irrepleviable. 

Greer  v,  Nourse.  4  Cr.  C.  C,  528 — Actions,  Replevin,  J  388. 
The  plea  **  no  rent  arrear"  admits  the  demise  as  averred  in  the  avowry. 

*  The  same  point  appears  in  otlier  cases  which  we  give  in  fhll. 

We  believe  the  greatest  sticklers  for  *♦  all  cases  in  full "  will  admit  that,  so  far  as  the 
above  list  shows,  the  cases  we  do  not  print  in  full  are  of  no  value  beyond  a  good 
digest,  as  given  above,  so  far  as  the  subjects  named  are  concerned. 


HOW  TO  CRITICISE  MYER'S  FEDERAL  DECISIONS 


■A»  8H0WV  IN< 


THE  ACCOMPANYING  PAGES  ON  ACCOUNTS, 


1st.  It  will  be  observed  that  we  confine  the  subject  to  cases  applicable  to  Aooounts  generally, 
but  at  the  end  of  the  topic  we  state  where  we  place  cases  on  accounting  by  administra- 
tors, guardians  and  trustees,  the  settleoient  of  partnership  accounts,  etc  The  cases 
originally  laid  out  as  proper  to  appear  in  full  under  this  head,  if  anywhere,  and  only 
digested  in  the  final  arrangement,  are  indicated  by  a  *  plaoed  after  the  name  of  each 
case,  as  shown  in  {{  15, 17,  28  and  85.  [The  *  case  in  {  44  is  from  a  law  magaane,  a 
class  of  cases  we  do  not  advertise  to  give  in  full,  except  when  of  great  importance.] 

2nd.  The  first  criticism,  therefore,  must  be  as  to  the  judgment  used  in  not  printing  any  giveti 
case  in  full.  Are  they  of  such  importance  that  the  searcher  will  wish  to  read  them  at 
length  after  examining  the  whole  subject  as  we  present  it  ?  Do  not  forget  that  all 
points  in  the^e  *  cases  not  properly  falling  under  the  heading  of  Accounts  have  been 
digested  out  and  sent  to  the  editor  arranging  other  subjects,  who  will  there  have  these 
cases  appear  at  length,  if  necessary  to  a  full  exhibit  of  the  topic  he  has  in  hand. 

8rd.  Examine  the  other  digested  matter  taken  from  cases  assigned  in  full  to  other  subjects, 
and  see  if  the  points  are  well  stated. 

4th.  See  if  the  cases  given  in  full  are  well  paragraphed,  and  if  the  italic  catch  words  prop- 
erly present  the  points. 

5th.  Do  not  fail  to  remember  that  the  points  foreign  to  Accounts,  such  as  are  contained  In 
2  J  7,  8  and  9,  have  been  digested,  and  sent  to  their  proper  topics,  as  also  have  the  points 
in  JJ  5  and  6,  which  belong  to  some  other  subject  as  well  as  to  Accounts. 

6th.  Finally — decide  if  you  cannot  learn  more,  and  in  less  time,  about  the  subject  of  Ac- 
counts generally,  as  decided  in  the  United  States  Courts,  by  examining  our  nine  pages 
than  by  any  other  mode. 

We  will  esteem  it  as  a  favor  if  you  will  examine  by  the  same  mode,  any 
other  subject  you  may  select ;  and  if  errors  or  mistakes  in  judgment  are  found, 
report  them  to  us  direct.  As  the  sole  and  ultimate  profit  to  us  will  depend 
upon  the  fidelity  with  which  the  editorial  work  is  done,  wo  wish  to  hear  as 
soon  as  possible  the  views  of  the  profession.  We  wish  to  hear  both  sides — 
our  errors — so  as  to  correct  them  ;  our  good  points,  so  as  to  continue  in  well- 
doing. 

We  feel  certain  that  a  critical  examination,  undertaken  in  a  spirit  of  fair- 
ness, of  any  one  of  our  subjects,  will  prove  that  Chief  Justice  Waite,  of  U.  S. 
Sup.  Court  was  correct  when  he  said,  after  examining  the  first  400  pages  of  our 
Vol.  I. :  **A  well  prepared  work  of  such  a  kind  would  be  almost  invaluable 
to  both  courts  and  lawyers  in  these  days  of  rapid  accumulations,  both  of  ele- 
mentary treatises  and  reports.  Thus  far  Mr.  Myer  appears  to  have  done  his 
work  well,  and  that  is  good  evidence  of  his  fitness  for  the  place  in  which  he  has 
been  put:' 

In  some  subjects  not  one  per  cent,  of  the  cases  originally  laid  out  to  there 
appear  in  full,  if  anywhere,  are  reduced  to  a  digest,  because  none  are  **  fact 
cases,"  or  so  closely  follow  other  cases  as  to  make  it  advisable  to  give  only  a 
digest.  The  cases  reduced  to  a  digest  are  mostly  the  very  short  ones,  from  one 
half  to  one  and  a  half  pages  long,  so  that,  usually  where  25  per  cent,  of  the 
cases  in  a  subject  are  thrown  out,  they  do  not  make  over  5  or  6  per  cent,  of 
the  whole  matter  assigned  to  the  subject. 

N.  B.  We  have  sent  the  first  400  pages  of  our  Vol.  I.  to  all  the  law  libraries  of  tiie 
country,  where  you  can  see  and  examine  a  copy.  Please  do  so,  as  we  feel  quite  certain  that 
the  more  you  examine  our  series  the  better  you  will  like  it 


GOOD  EDITORIAL  LABOR. 

The  publishers  have  found  great  difficulty  in  obtaining  desirable  aaBistants  for  Mr.  Mjer,  but  be- 
lieye  they  have  now  succeeded  admirably.  Not  one  attorney  in  a  dozen  thinks  himself  fit  to  digest 
oases,  and  not  one  in  ten  who  so  think,  is  really  competent.  Of  the  first  thirteen  we  engaged  to  do 
this  class  of  work,  eleven  proved  thoroughly  incompetent.  We  believe  the  great  care  taken  to  secure 
the  most  able  men  in  the  country,  and  an  examination  of  the  below  instructions  of  Mr.  Myer  to  his 
assistants,  will  convince  the  lawyers  of  the  country  that  we  will  supply  them  with  a  work  as  near 
perfect  as  can  be  made. 


SPECIAL  INSTRUCTIONS  ON  DIGESTING. 

A  digest  of  a  case  is  a  brief  statement  of  the  points  of  law  actually  decided  by  the  case,  without 
reference  to  the  general  principles  referred  tu  by  the  judge  who  writes  the  opinion.  The  judge,  in 
writing  the  opinion,  may  state  a  great  many  principles  of  law  —  sound  principles — by  way  of  illus- 
tration and  argument,  but  after  all  is  said  and  done,  the  decision  or  judgment  of  the  court  is  that 
on  the  given  state  of  facts  the  law  is  with  A.  or  with  B.  The  statemiant,  briefly,  of  that  judgment 
or  decision  constitutes  a  digest  of  the  case.  Any  given  case  is  authority  for  the  point  or  points 
actually  decided,  but  it  is  not  authority  for  other  points  of  law,  no  matter  how  well  settled,  which  are 
stated  by  the  judge  to  illustrate  his  course  of  reasoning. 

Suppose  the  question  before  the  court  is  whether  a  mandamus  will  lie  on  a  given  state  of  facts. 
The  judge  who  writes  the  opinion  may  suppose  a  great  many  parallel  cases,  in  which  the  writ  would 
He,  and  others  in  which  it  would  not  lie,  but  finally  decides  that  in  the  case  before  him  the  writ  wiU 
not  lie.  Now  a  digest  of  such  a  case  would  be  a  brief  statement  that,  on  a  given  state  of  facts,  man- 
damns  will  not  lie. 

It  is  frequently  proper,  however,  to  state  the  general  principle  on  which  the  court  decides  the  case, 
and  apply  it  to  the  particular  case.  Thus,  in  our  mandamus  case,  we  will  suppose  that  the  court  de- 
cides that  the  writ  will  not  lie,  because,  on  the  facts  stated,  it  appears  to  be  an  attempt  to  control  an 
officer  in  the  exercise  of  a  discretion.     A  good  digest  of  such  a  case  would  be  as  follows: 

*'  A  mandamus  will  not  lie  to  control  the  discretion  of  an  inferior  court.  So  where  a  court  (or  a 
ministerial  officer,  stating  the  fads),  etc.,  etc.,  it  was  held  that  a  mandamus  would  not  lie.** 

The  following  will  also  illustrate  the  application  of  a  principle  to  the  particular  state  of  facts:  A. 
owns  a  draft  which  is  drawn  on  or  addressed  to  **  Walter  M.  Conger,  Secre^aiy  Tea-Tray  Company.'* 
He  sends  it  to  B.  for  collection,  without  special  instructions.  B.  presents  it  to  Conger,  who  accepts  it. 
thus:  "Accepted.  Walter  M.  Conger,  Sec'y  Tea-Tray  Co."  Conger  becomes  insolvent,  and  A 
contends  that  the  draft  was  drawn  on  the  Tea-Tray  Company,  instead  of  on  Conger,  and  thai 
B.  was  negligent  in  taking  the  acceptance  of  Conger.  The  court  holds -otherwise,  holding  that  an 
agent  is  not  liable  for  •an  error  of  judgment,  in  the  absence  of  facts  charging  him  with  negligence. 
Now  it  is  not  sufficient,  for  a  digest  of  such  a  case,  to  state,  simply,  that  "  an  agent  is  not  liable  for 
an  error  of  judgment."  Nor  is  it  sufficient  to  say  that  the  word  Secretary,  or  other  equivalent  word, 
added  to  the  name  of  a  person,  is  simply  descriptive  of  the  person,  and  that  the  person  so  signing  is 
personally  liable,  instead  of  his  undisclosed  principal.  A  proper  digest  would  be  to  state  the  general 
principle  relied  upon  by  the  court,  and  then  state  the  facts  and  th^  decision. 

Very  frequently  you  can  digest  a  case  by  the  mere  statement  of  a  general  principle.  See  the  first 
section  in  Accounts,  in  which  it  is  stated  that "  an  account  rendered  and  not  objected  to  within  a  rea- 
sonable time,  is  to  be  regarded  as  admitted  by  the  party  charged  to  be  prima  facte  correct" 

Where  the  court  notices  a  point  in  the  case,  but  does  not  decide  it,  because  not  necessary  to  a  de- 
cision of  the  case,  but  intimates  what  the  decision  would  be  if  it  were  necessary  to  decide  it,  you  will 
commence  your  paragraph  by  saying,  It  seems,  etc.  *^It  seems  that  ("on  a  certain  state  of  facts  J 
parol  evidence  would  be  admissible,"  etc. 

Sometimes  the  court  raises  the  question  whether  a  decision  would  be  thus  and  so  on  a  given  state 
of  facts,  leaving  the  matter  undecided.  This  shows  that  the  court  considers  the  question  onaettied. 
It  is  best  to  make  a  note  of  such  a  point,  stating  it  in  the  form  of  a  quety,  thus:  Qtutre:  Whether 
('an  a  given  state  of  facts  J  an  agent  would  be  liable,  etc 

Bear  in  mind  that  great  care  ought  to  be  taken  in  making  a  digest,  whenever  the  reader  will  not  have 
the  case  before  him.  If  the  digested  matter  is  placed  at  the  head  of  the  case  to  which  it  belongs,  the 
reader  can  examine  the  case  for  himself;  but  if  he  has  nothing  but  the  digest,  and  that  is  inoonect, 
or  not  sufficiently  full  to  enable  him  to  understand  the  case,  it  is  worthless. 
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Texas  Supreme  Court  Reports,  58  vols.,  $232. 
Dallam  Decisions,  1  vol.,  vols.  1  to  25;  25  sup., 
26  to  56  inclusive.  From  the  founding  of  tne 
Republic  to  1882.  These  Reports  are  now  recog- 
nized as  one  of  the  most  valuable  series  in  this 
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California,  Massachusetts  and  New  York  Reports. 
N.  B.  Volumes  57,  58  and  out  are  published 
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Texas  Criminal  Reports,  vols.,  $  Being 
all  the  criminal  cu>«s  printed  in  the  Supreme 
Court  Reports  series,  arranged  by  dates  in  a 
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Volumes  13  and   out   are  published  by  the 
State. 

Texas  Appeal  Civil  Cases,  1  vol.,  1884,  $7.50. 
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by  Hon.  John  P.  White  and  Samuel  A.  Willson, 
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as  many  case-i  (660)  as  are  usually  published  in 
five  or  six  volumes  of  State  Reports. 

Texas  Appeal  Civil  Cases,  $7.50.    Cases  deci- 1 
ded  at  Tyler,  Galveston,  and  Austin  terms,  Octo- 
ber 1883   to  July  18S4.     By  Sam.  A.  Willson, 
one  of  the  Judges.    Preparing,  ready  Dec.  1884. 
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royal  8  vo.,  $25.00.  Embracing  the  opinions 
of  Dallam;  volumes  1  to  51  inclusive  of  the 
Texas  Reports ;  and  the  first  seven  volumes  of 
the  Court  of  Appeals  Reports. 

Texas  Criminal  Digest  aiirt  Criminal  Treatise, 

by  B.  R.  Webb,  of  Breikunridge,  $5,00;  inter- 
leaved $6,00.  A  complete  digest  of  every  crimi- 
nal case  found  in  the  following  reports:  Dallam; 
Supreme  Court  Reports,  from  volume  1  to  51  in- 
clusive; Court  of  Appeals  Reports,  volume  1 
to  8. 

Texas    Commissioners'   Court   Cases,  1  vol. 

5>7.50;  now  (18S4i  jireparing.  Cases  decided  by 
the  Commi«si(Micrs'  (Sup.  Ct.)  Court  and  not 
heretofore  printed.  Arranged  and  reported  by 
S.  A.  Posey,  E«q.,  of  the  Austin  bar. 


Texas  Citations,  by  W.  W.  Henon,  Eic|.,  1 
vol^7 . 60.  A  large  (over  800  page)  book,  giving 
all  "Axas  cases  cited  in  the  Supreme  Court  Re- 
ports to  end  of  volume  54,  and  the  first  ten 
volumes  of  the  Appeal  Reports.  The  caseA  are 
arranged  alphabetically,  and  show  the  point 
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of  cases  bearing  on  your  case  than  by  the  ut-. 
of  a  digest. 

Sayles'  Texas  Constitutions,  S5.00  New  edi- 
tion, with  the  Constitution  of  1876  annotated 
and  indexed;  also  much  new  preliminary  matter. 
A  complete  and  elaborate  constitutional  history 
of  Texas,  from  the  founding  of  the  Republic  in 
1885  to  1884. 

Sayles'  Justice  Guide,  1882,  $6.50.  A  treatise 
on  the  civil  jurisdiction  of  justices  of  the  peace, 
including  forms  of  process.    Third  edition. 

Sayles  &  Bassett's  Practice  and  Pleadine, 

f882,  $7.00.  The  rules  of  pleading  and  pracii.  «* 
in  the  courts  of  record  of  the  State  of  Texas,  by 
Hon.  John  Sayles  and  B.  H.  Bassett,  Bsq.,  of 
Brenham.    Third  edition. 

Sayles  &  Bassett,  bound  with  Green's  Pleading 
and  Practice,  $10.00. 

Sayles'  Texas  Form  Book,  new  edition  pre- 
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By  B.  F.  Rex,  Esq. 

Hobby's  Land  Laif^,  1888,  S7.50.     A  treatise  on 
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'  Coahuila  and  Texas.    By  Hon.  Edwin  Hobby. 

Judge  of  the  Slst  District 

Gov.  Roberts'  Texas,  1881,  $1.00.  A  descrip- 
tion of  Texas,  its  advantages  and  resource^, 
with  some  account  of  their  developments,  pi^c. 
present  and  future.  Colored  maps  and  illustift- 
tions.    By  Hon.  Oran  M.  Roberts. 

BonnerN  Index  to  Texas  Reports,    Preparing. 
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'The  Missouri  Beports,  64  vols.,  $800.00.    Be- 

Sorts  of  cases  argued  in  the  Supreme  Court  of 
[isBOuri,  comprising  cases  from  1821  to  April 
■term,  1878.  rrices  on  separate  volumes  given 
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and  high  priced. 

Pattison's  Missouri  Digest,  1878,  vols.  1  and  2 
in  one,  $10  net.  A  digest  of  the  Missouri  Re- 
ports, vol.  1  to  49  inclusive,  beginning  with  the 
year  1821  and  ending  with  1872  By  Everett  W. 
I'attison,  of  the  St.  Louis  bar.  This  Digest  is 
the  result  of  a  careful  reading  of  every  case,  and 
not  a  mere  scissoring  of  head  notes,  as  is  so  often 
done  by  digesters.  The  table  of  cases  criticised 
is  very  complete,  and  worth  to  every  practitioner 
the  price  of  the  whole  work. 

Pattison's  Missouri  Digest^  8rd  vol.,  $6.50.  In- 
cludes volumes  60  to  67,  and  first  four  volumes  of 
Missouri  Appeal  Reports. 

Pattison's  Continuation,  4th  vol.,  $6.50. 

To  contain  volumes  68  to  78  inclusive  of  Su- 
preme Court  Reports,  and  volumes  5  to  18  of 
Appeal  Reports.  The  editorial  work  is  being 
done  by  C.  B.  Stark,  Esq.,  of  the  St.  Louis  Bar. 

Index  to  Missouri  Reports,  vol.  1, 1878,  $5.00. 
A  n  Index  to  vols.  1  to  50  of  Missouri  Reports. 
By  Wm.  G.  Myer. 

Index  to  Missouri  Reports,  vol.  2, 1876,  $8.50. 
An  Index  to  vols.  60  to  60,  and  first  100  pages  of 
vol.  61.     By  Wm.  Q.  Myer. 

Index  to  Missouri  Reports,  2  vols,  in  1,  86.50. 
These  Indexes  grow  more  in  favor  e^ery  day. 
While  no  one  can  afiTord  to  dispense  with  a  good 
Digest,  yet  it  is  equally,  tnie  that  maiw  points  can 
be  more  readily  found  by  the  use  of^^tnis  Index 
than  the  Digest.  The  great  popularity  of  this 
work  induced  the  publishers  to  issue  similar 
works  for  Ohio,  Iowa,  Tennessee  and  Illinois,  all 
of  which  have  met  with  largo  sales. 

€lroon  &  Myer's  Mo.  Pleading  and  Practice, 

$7.00.  One  of  the  best  and  thoroughly  accurate 
}>o()ks  ever  prepared  for  use  in  but  one  State. 
Every  one  using  it  speaks  of  it  in  the  highest 
praise. 

Rex  Notary  Manual  for  Notaries  and  Btisinesg 
Men,  $2.50.     By  Ben.  F.  Rex,  of  St.  Louis  Bar 

WliittelseyN  Mo.  Form  Book,  l  «80,  $5.00.  The 
Missouri  Law  and  Form  Book  and  Legal  Manual, 
containing  a  general  abstract  uf  the  laws  of  the 
State  relating  to  Contracts,  Sales,  Administra- 
tion of  Estates.  Boats  and  Ye.isels,  Sales  of 
Lands,  Deeds  and  Acknowlede^ments,  Justices  of 
the  Peace,  Line.s  <&c.,  &c.  Revised  and  brought 
down  to  date,  by  Max  Mierson,  Esq.  Eleventh 
edition. 

TFhittelsej's  Mo.  Practice.  $5.00.  General 
Practice  ni  Civil  Actions  in  Courts  of  Record  in 
Missouri.    By  C.  C.  Whittelsey. 


Myer^s  Supplement  to  Wliittelsey,  1876,  $2.60. 
The  recent  Statutes  on  Pleading  and  Practice, 
with  references  to  all  the  decisions  In  volumes 
46  to  61  inclusive,  of  the  Missouri  Reports. 
With  numerous  Forms.    By  Wm.  G.  Myer. 

Wliittelsey*8  Practice  and  Myer's  Supple- 
ment.   The  two  in  one,  reduced  to  $0.50. 

McOary's  Treatise  on  Pleading,  1875,  $2.60. 
A  Treatise  on  the  Science  of  Pleading  in  Civil 
Actions  at' Common  Law  and  under  the  Code. 
Including  the  adjudicated  cases  of  the  Supreme 
Court  of  Missouri,  as  reported  in  volumes  1  to 
68  inclusive  oi  the  Reports.  By  William  L. 
McGarv,  of  the  St.  Louis  bar. 

Myer^s  Sup.  to  Wliittelseylln  1  vol.  half  law 
And  McGai*y's  Pleadiugr,  /    binding,  $8.60. 

Tbe  Missouri  Constitution,  1875,  paper  75  cts. 
bound  $1.00.  Freely  annotated,  by  Wm.  G. 
Myer,  with  reference  to  decisions  of  many  other 
States,  and  to  the  United  states  Supreme  Court 
Reports. 

Kelley's  Mo.  Justice^s  Guide,  1881,  $6.60.  A 
treatise  on  the  law  relating  to  the  powers  and 
duties  of  Justices  of  the  Peace,  Constables,  etc., 
in  the  State  of  Missouri,  with  practical  Forms 
and  Essays  on  various  titles  of  law.  By  Hon.  H. 
S.  Kelley. 

Kelley's  Missouri  Probate  Guide,  1884,  $5.25 
A  treatise  on  the  law  relating  to  the  powers  and 
duties  of  Executors,  Administrators' and  Guard- 
ians, accompanied  with  an  entensive  chapter  on 
the  law  of  wills,  and  practical  Forms  adapted  to 
the  laws  of  Missouri.    By  Hon.  H.  S.  Keliey. 

Kelley^s   Criniiual  Law,  1876.    Out  of  print, 
$6.50.    A  Treatise  on  Criminal  Law  and  Prac- 
tice, comprising  generally  the  statutes  of  Mis 
soviri  defining  Offenses.    By  Hon.  H.  S.  Kelley^ 

Index  to  Missouri  Session  Acts.  1868,  $5.00. 
An  Index  to  the  Statute  Laws  of  ^lissouri,  com- 
prising  all  the  General  and  Special  Acts  con- 
tained in  the  Authorized  Editions  of  the  Laws 
from  the  inauguration  of  its  Territorial  Govern- 
ment to  the  close  of  the  24th  General  Assemblv 
in  1868.  By  James  S.  Garland,  of  the  St.  Louis 
Bar. 

Missouri  Mecliauics'  Lieu  Law.  1877,  reduced, 
75c.  Containing  the  Statutes  concerning  Mechan- 
ics' Liens,  including  the  Act  approved  April  28, 
1877.  Annotated.  By  Frank  B.  Richey,  of  the 
St.  Louis  Bar. 

Exemption  LaiTS  of  Missouri,  Paper,  $1.00. 
Exemptions  under  the  homestead  act;  allowance 
to  widows  and  orphans :  rights  of  married  women 
to  hold  property,  &c.,  &c.  By  James  A.  Spur- 
lock,  of  Yersaifles,  Mo. 


OVER  500  KINDS  OF  LEGAL  BLANKS  FOR  MISSOURI. 


UW  BOOKS  ADAPTED  to  PARTICULAE  STATES 


ARKANSAS. 

Index  to  Reportf).  1878,  SIO.OO.  Includes  vol- 
umes 1  to  32,  Hempstead's  U.  S.  Dist.  Rep.;  also 
cases  in  Woolworth  <fe  Dillon  U.  S.  Circuit  Re- 
ports, with  references  to  many  cases  that  went 
up  to  the  U.  S.  Supreme  Court. 

ALABAMA. 
Alabama   ReportN,   vol.   28.   1864,  $12.00  net 
Reports  of  cases  argued  and  determined  in  the 
Supreme  Court  ot  Alabama  during  the  June 
term,  1858.     Reprinted  1870. 

COLORADO. 
Green'g  Pleading  and  Praetiee^  1880,  $6.50. 
One  of  the  best  law  books,  for  its  price,  ever 
issued. 

ILLINOIS. 

Index  to  Illinois  Reports,  1877,  $5.00.  Indudes 
vol.  1  to  80  (except  v©l.  74).    Bjr  Wm.  G.  Mver. 
Bound  in  full  morocco  with  stiff  covers.    $5.00 
net. 

Ditto   Yolnme    2.    $6.00.    Includes  to  end  of 
volume  100  (and  vol.  74  which  was  left  out  of 
volume  1),  also  vols.  1  to  8,  Appellate  Court. 
By  Wm.  G.  Myer. 

ILLINOIS  STATUTES,  1878. 

The  Underwood  Annotated  Illinois  Statutes, 

$8.50.    This  work  is  so  favorably  known  to  the 
profession  of  Illinois,  that  noUiinji^  need  be  said  | 
in  its  praise.    It  is  its  own  advocate— every  copy  I 
sold  acting  as  the  best  possible  canvassing  agent. ' 

INDIANA. 
Green  &  HoAnan's  Pleading  and  Practice. 

1880,  $6.00.  I 

IOWA  LAW.  I 

Index  to  Iowa  Reports,  1874,  $5.00  net.     In-  \ 
eluding  Morris',  Greene's  and  the  Iowa  Reports, ; 
down  to  and  including  vol.  84.    In  full  morocco 
binding.     By  Wm.  G.  Myer. 


KANSAS. 

Rex  Notary  ManuaL  1883,  $2.60.  For  Notaiieg 
and  Business  men,  including  forms  in  U.  S. 
Courts. 

Green  k  Dassler's  Pleading  and  Practice. 

1880,  $5.00. 

OHIO. 

Index  to  Ohio  Reports,  1874,  $6.00  net.  Inr 
eluding  the  Ohio,  Ohio  State,  volumes  1-22, 
Wright's  Tappan's  and  the  Cincinnati  Superior 
Court  Reports.  In  full  morocco  binding,  suitable 
for  carrying  in  the  coat  pocket.  By  Wm.  G. 
Myer. 

Green  k  Kelley's  Ohio  Pleading  and  Prac 
tiee,  1880,  $5.00. 

TENNESSEE. 
Index  to  Tennessee  Reports.  1875,  $5.00  net. 
Commencing  with  Overton  and  including  all  the 
Tennessee  Reports  down  to  the  end  of  7ih  HeiA- 
kell.  By  Wm.  G.  Myer,  Author  of  simiiar 
compilations  for  the  States  of  Missouri,  Ohio, 
Iowa,  and  Illinois. 

Index  to  Tennessee  Reports.  ^o\.2, 1882,  $5  00. 

Includes  8  to  12  Heiskell ;  1  to  9  Baxter;  1  u>  6 
Lea  and  8  volumes  of  Cooper's  Chancery. 

Book-Keeping. 
Rohrer's  Book-Keep  Ing, 

Primary ..•Price,  $    50 

School  Bdition 1  50 

Counting  House - 8  00 

Key 2  00 

Lectures  fer  Use  of  Teachers.. 1  00 

(Compiled  bv  Louis  Rohrer,  late  President  of 
Rohrers  Commercial  College,  St.  Louis,  Mo. 

The  above  five  books  comprise  the  best  series 
on  book-keeping  extant. 


UW  BOOKS  FOR  USE  IN  EVERY  STATE. 


Myer's  Federal  Deeisions,  1884,  $200.00.  A  com- 
plete law  library  by  itself:  Offered  to  the  pro- 
fession on  its  merits.  Thoroughly  accurate  and 
complete.  A  reprint  of  all  accessible  cases  de- 
cidea  in  the  United  States  Supreme,  Circuit  and 
District  Courts,  annotated  and  arranged  by  sub- 
jects.   Send  for  descriptive  circulars. 

Corporate  Seeurities.  1877,  in  half  Law  Bind- 
ing, $2.50.  Full  law  style,  $3.00.  The  Laws  of 
Corporate  Securities,  as  decided  in  the  Federal 
Courts.  A  convenient  hand  book,  worth,  to 
every  attorney  having  cases  on  county  or  R.  R. 
bonds,  twice  its  cost.  By  G.  C.  Clemens,  of  the 
Tqpeka  Bar. 

This  work  is  divided  into  two  parts,  viz: 
Municipal  Securities ;  Railroad  Securities.  In  a 
small  volume  is  given  the  giat  of  what  is  often 
included  in  a  six  dollar  book. 

Myer's  Index  to  U.  S.  Sup.  Ct.  Rp.  $5.00- 
Includes  oth  Otto.  This  woric  has  had  the 
largest  sale  of  any  work  of  the  same  nature  ever 
issued.    No  Federal  Judge  is  without  it. 


Green's  Pleading  and  Practice  rnder  the 

Code.  $6.00;  same,  with  Practice  in  the  United 
States  Land  Offices,  $6.00.  A  general  treatise 
on  pleading  and  practice  in  civil  nroceedings,  in 
law  and  in  equity,  under  the  code  system.  In 
one  large  royal  octavo  vc^lume,  of  600  extra  large 
pages,  containing  about  as  much  matter  as  is 
usually  found  iii  a  law  treatise  of  860  to  900 
pages. 

Spkcial  EDmoNS. 

Have  been  issued  for  the  following  States : 

Missouri,  $7.00.     Addendum  by  Wm.  G.  Myer. 

Colorado,  $6.60.    With  addendum  by  Mr.  Green . 

Kansas,  $5.00.    Addendum  by  C.  F.  W.  Dassler. 

Oliio,  $0  00.    Addendum  by  J.  F.  Kelly. 

Texas,  $1 0. 00.    Addendum  by  Saj  les  and  Bassett. 

Special  Editions  at  an  extra  cost  of  $1.00,  sup- 
plied for  anv  of  the  above  States,  to  contain  the 
Pructioo  (with  forms)  in  the  U.  S.  Land  Offices. 


THE  GILBERT  BOOK  CO.,  ST.  LOUIS,  MO. 
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